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NEW YORK LIFE INS. CO. v. RENAULT. 
(District Court, D. New Jersey. February 25, 1926.) 
11 Federal Reporter (2d) 281. 
1. INSURANCE. 


Fraud in procurement of life insurance policy held established. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—INSURANCE COMPANY, WITHOUT LEGAL REMEDY 
BECAUSE OF INCONTESTABLE CLAUSE, HELD ENTITLED TO 
SUE IN EQUITY FOR CANCELLATION OF POLICY FRAUDULENT- 
LY PROCURED. 

Insurance company unable, because of incontestable clause, to assert fraud in 
procurement, of policy in action thereon, and hence without legal remedy, held en- 
titled to sue in equity for cancellation and rescission of policy. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


In Equity. Suit by the New York Life Insurance Company against Margaret 
Renault. Decree for complainant. 

Lindabury, Depue & Faulks, of Newark, N. J., and J. Edward Ashmead, of 
Newark, N. J., for complainant. 

Cole & Cole, of Atlantic City, N. J., for defendant. 

Bovine, District Judge. On April 6, 1922, Alexander Renault, of Egg Harbor, 
N. J., applied for a policy of insurance upon his life in the New York Life In- 
surance company in the sum of $5,000. On September 15, 1922, Mr. Renault died 
of cancer of the intestines. On December 24, 1921, Mr. Renault had consulted 
Dr. Edgar Darnell, of Atlantic City, for indigestion and again on January 7, 1922. 
On April 16, 1922, Dr. Darnell again examined him and found that he had chronic 
appendicitis. He went to the hospital on April 19th, and on April 20th was operated 
upon. The appendix was removed, and the surgeon found that cancer of the in- 
testines had progressed too far for recovery. The bowel was short-circuited, and 
the patient lingered about six months. On April 28, 1922, the policy was delivered 
to the insured; the premium of $224.50 being then paid. The policy contains a 
provision that it shall be incontestable at any time after two years from the date 
of its issue. The two-year period expired on April 6, 1924. On March 31, 1925, 
the insurance company filed its bill, asking for the cancellation and rescission of 
the policy on the ground of fraud. 

The policy provides that it shall not be effective, unless the applicant had not 
consulted or been treated by a physician since his medical examination. The fact 
was that he had not only been treated, but that a serious operation had been per- 
formed. The policy also contains the following provision, which was signed by 
the insured at the time he applied for insurance: 

I agree, represent, and declare, on behalf of myself and of every person who 
shall have or claim any interest in any insurance made hereunder, that I have care- 
fully read each and all of the above answers, that they are each written as made 
by me, that each of them is full, complete and true, and that I am a proper sub- 
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ject for life insurance. Each and all of my said statements, representations, and 
answers contained in this application are made by me to obtain said insurance, and 
I understand and agree that they are each material to the risk, and that the com- 
pany, believing them to be true, will rely and act upon them. 

“I expressly waive, on behalf of myself and of any person who shall have or 
claim any interest in any policy issued hereunder, all provisions of law forbidding 
any physician or other person who has heretofore attended or examined me, or 
who may hereafter attend or examine me, from disclosing any knowledge or infor- 
mation which he thereby acquired.” 

The questions and answers referred to in the above warranty are as follows: 

(8) Have you ever suffered from any ailment or disease of the brain or 
nervous system? A. No. 

B. The heart or lungs? No. 

C. The stomach or intestines, liver, kidneys, or bladder? No. 

D. The skin, middle ear, or eyes? No. 

(9) Have you ever had rheumatism, gout, or syphilis? No. 

B. Have you ever raised or spat blood? (lf so, give full details.) No. 

C. Have you ever had any accident or injury? No. 

D. Have you consulted a physician for any ailment or disease not included in 
your above answers? No. 

FE. What physician or physicians, if any, not named above, have you consulted 
or been treated by within the last five years, and for what illness or ailment? (lf 
none, so state.) None. 

The complainant clearly showed at the trial that the insured, in making his 
answers, acted fraudulently, and that the false representations as to the state of 
his health and his freedom from illness had resulted in the issuance of the policy 
in question. Not only had Dr. Darnell attended the insured, but, when the insured 
went to the Atlantic City Hospital for his operation, he was questioned by Dr. 
Abraham Rechtmann, and stated to him that he had heartburn, sour stomach, and 
an unusually rapid heart, that 3 weeks before the examination he had an attack of 
nausea, felt feverish, and had lost 20 pounds since the attack, and that for the last 
8 years he had had an abdominal condition, with attacks somewhat similar to the 
last one. 

[1] To call the answers given to the medical examiner full, complete, and 
true is to do violence to the plain meaning of the English language. The insured 
could have had no purpose except to obtain for the benefit of his estate insurance 
which could not be had if he had made honest answers. The facts adduced clearly 
show fraud in all its legal significance. Kerpchak v. John Hancock Mutual Life 
Ins. Co., 117 A. 836, N. J. Law, 196. 

[2] Statements made by the insured to his physician for the purpose of guid- 
ance in diagnosis and treatment of disease are clearly admissible in evidence. State 
v. Gruich, 114 A. 547, 96 N. J. Law, 202. The privilege was expressly waived, 
and failure to receive the testimony of the physicians could only result in fraud. 
See Wigmore on Evidence, § 2386. 

Proof was also offered of the tender of the premium paid. 

[3] The complainant has no adequate remedy at law; the policy being incon- 
testable at law after April 6, 1924. See Mutual Life Insurance Co. of New York 
v. Hurni Packing Co., 44 S. Ct. 90, 263 U. S. 167, 68 L. Ed. 235, 31 A. L. R. 102. 
The present action may be maintained. Jefferson Standard Life Insurance Co. v. 
Keeton (C. C. A.) 292 F. 53; Jefferson Standard Life Insurance Co. v. M’Intyre 
(C. C. A.) 294 F. 886. Since the policy is now incontestable at law by reason of 
its express provision, the insurance company has no defense by reason of the fraud 
practiced upon it; hence the principles laid down in Cable v. United States Life 
Insurance Co., 24 S. Ct. 74, 191 U. S. 302, 48 L. Ed. 188, approved American Mills 
Co. v. American Surety Co. of New York, 43 S. Ct. 149, 260 U. S. 360, 67 L. Ed. 
306, had no applicability. ° 

A decree may be entered in accordance with this memorandum. 
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HOME LIFE INS. CO. v. SIPP. 
(Circuit Court of Appeals, Third Circuit. March 12, 1926.) No, 3351. 
11 Federal Reporter (2d) 474. 

1. COURTS—$3,000 CANNOT BE RECKONED IN EXCESS OF ITSELF TO 
GIVE JURISDICTION TO DISTRICT COURTS, AND AMOUNT IS 
RECKONED EXCLUSIVE OF INTEREST (JUDICIAL CODE, § 24 
[COMP. ST. § 991]). é ta 
In construing Judicial Code, § 24 (Comp. St. § 991), giving jurisdiction to 

district courts in controversies exceeding $3,000, the sum of $3,000 cannot be held 

in excess of itself, and jurisdictional amount is reckoned extlusive of interest. 

(For other cases, see Courts, Dec. Dig. § 328[9].) 

2. COURTS—PREMIUM OF LIFE INSURANCE POLICY PAYABLE AN- 
NUALLY IF EARNED WHEN RISK ATTACHES, AND PORTION 
THEREOF COVERING PERIOD BETWEEN DEATH AND END OF 
YEAR CANNOT BE USED TO MAKE UP JURISDICTIONAL 
AMOUNT. 

Premium on life insurance policy covering period between death of insured 
and end of premium year is not recoverable by beneficiary, and cannot be used to 
raise amount involved in suit on policy to amount within jurisdiction of district 
court, as premium payable annually is earned the instant risk attaches, and is not 
returnable thereafter. 

(For other cases, see Courts, Dec. Dig. § 328[1].) 

3. COURTS—PORTION OF PREMIUM COVERING PERIOD BETWEEN 
DEATH OF INSURED AND END OF PREMIUM YEAR, IF RE- 
COVERABLE AS UNEARNED, GOES TO INSURED’S ESTATE, AND 
CANNOT BE USED BY BENEFICIARY, SUING ON POLICY, TO 
MAKE UP JURISDICTIONAL AMOUNT. 

Portion of premium covering period between death of insured and end of 
premium year, if recoverable as unearned, goes to insured’s estate, and cannot be 
used by beneficiary to make up jurisdictional amount. 

(For other cases, see Courts, Dec. Dig. § 328[1].) 

5. INSURANCE—DEFENDANT IS NOT ESTOPPED TO ATTACK JUR- 
ISDICTION OF COURT, AS RESPECTS AMOUNT INVOLVED, BY 
FILING OF COUNTERCLAIM (JUDICIAL CODE, § 24 [COMP ST. 
§ 991]). 

Defendant, after filing counterclaim, is not estopped from attacking jurisdic- 
tion of court on ground that jurisdictional amount, under Judicial Code, § 24 (Comp. 
St. § 991), is not involved. 

(For other cases, see Insurance, Dec. Dig. § 616.) 

8. INSURANCE—COUNTERCLAIM NOT FILED AS BASIS FOR AF- 
FIRMATIVE: RECOVERY HELD NOT TO MAKE UP _ JURISDIC- 
TIONAL AMOUNT IN SUIT ON $3,000 INSURANCE POLICY (JUDI- 
CIAL CODE, §§ 24, 37 [COMP. ST. §§ 991, 1019]). 

In suit for $3,000 on life insurance policy, filing of counterclaim for loan on 
policy, not a basis for affirmative recovery, but only to be deducted from any 
amount recovered by plaintiff, held not to make up jurisdictional amount, under 
Judicial Code, § 24 (Comp. St. § 991), and suit was dismissible under section 37 
(Comp. St. § 1019). 

(For other cases, see Insurance, Dec. Dig. § 616.) 

In Error to the District Court of the United States for the District of New 
Jersey; Joseph L. Bodine, Judge. 

Suit by Katharine V. Sipp against the Home Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed, and new trial awarded. 

Joseph L. Kun, of Philadelphia, Pa. and S. J. Rosenblum and Robert Carey, 
both of New York City, for plaintiff in error. , 


_ Holman & Buchanan (Susan Brandeis, of New York City, 
defendant in error. 


of counsel), for 
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Before Buffington, Woolley, and Davis, Circuit Judges. — , 

Wuootey, Circuit Judge. Katharine V. Sipp, the plaintiff, brought this suit, 
as beneficiary, against the Home Life Insurance Company, the defendant, to recover 
$3,000, together with interest and costs, on a policy insuring the life of her mother. 
The defendant pleaded to the merits and (informally, yet certainly) interposed a 
counterclaim for money loaned on the policy, which, being unpaid, it claimed is 
deductible from any sum that might be found due. At the trial the defendant: 
made a motion to dismiss the suit for want of jurisdiction, based on section 24 
of the Judicial Code (Comp. St. § 991) which confers on district courts jurisdic- 
tion “where the matter in controversy exceeds, exclusive of interest and costs, the 
sum or value of $3,000,” and on section 37 of the Judicial Code (Comp. St. § 1019), 
which directs that, “if in any suit commenced in a District Court * * * it shall 
appear * * * at any time after such suit has been brought * * * that such suit does 
not really and substantially involve a dispute or controversy properly within the 
jurisdiction of said District Court, * * * the said District Court shall proceed no 
further therein, but shall dismiss the suit.” On denying the motion the learned 
trial court first thought the plaintiff's claim in the even amount of $3,000 came 
within the jurisdictional limitation but later took the position, and so charged the 
jury, that inasmuch as the death of the insured occurred in March, 1919, and suit 
was brought in October of that year, interest on the principal sum which had 
accrued between those dates should be treated as principal and be added to the 
amount named in the policy, and that, together, they exceed the sum of $3,000. 
Being not entirely satisfied with this ruling in her favor, the plaintiff filed an 
amendment to her statement, raising her claim to $3,159 by adding to the amount 
of insurance the unearned premium from the date of the death of the insured to 
the end of the year for which the premium had been paid. On jurisdiction thus 
found, the court submitted the case and the plaintiff had a verdict. To the judg- 
ment which followed, this writ of error is directed. Passing by many assignments 
of error, we come directly to the basic one raising the question whether on the 
pleadings and evidence the plaintiff brought her case within the juridsiction of the 
District Court. 

[1-3] Construing literally the provision of the statute which gives jurisdiction 
to district courts “where the matter in controversy exceeds, exclusive of interest 
and costs, the sum or value of $3,000,” we hold, of course, that the sum of $3,000 
can never be in excess of itself, and that as the jurisdictional amount is reckoned 
exclusive of interest, an item of interest growing due after the due date of the 
principal cannot be added to swell the claim and bring it within the statute. Kauf- 
man v. Rheinstrom. (C. C.) 188 F. 544; Lazensky v. Supreme Lodge (C. C.) 32 
F. 417; Smith v. Greenhow, 3 S. Ct. 421, 109 U. S. 671, 27 L. Ed. 1080; Gilson v. 
Mutual Reserve (C. C.) 129 F. 1003; Home v. Ray, 69 F. 697; Greene v. Kortrecht, 
81 F. 241, 26 C. C. A. 381 (C. C. A. 5th) : Moore v. Town of Edgefield (C. C.) 32 
F. 498. Moreover, the part of the premium covering the period between the death 
of the insured and the end of the premium year is not available to raise the amount 
for the reason, first, that when insurance, as here, is for a specified term—year by 
year—and where, as here, the premium is paid annually, the premium is earned the 
instant the risk attaches and is not returnable thereafter, 3 Joyce, Insurance, 2618, 
§ 1420; and, if this is not the law, second, that the unearned part of the premium, 
if repayable, cannot be recovered by the plaintiff beneficiary but will go to the 
estate of the insured. Jefferson Standard Life Ins. Co. v. McIntyre, 294 F. 886, 
888 (C. C. A. 5th). 

[4, 5] Finally, the plaintiff maintains that her case is within the jurisdictional 
amount because of two ways in which the law regards a counterclaim: First, that 
a defendant who pleads a counterclaim is estopped to deny the jurisdiction of the 
court on the ground that the amount in dispute is insufficient; and next, that the 
amount of the counterclaim may be added to the amount of the principal claim 
and that, when together they exceed the sum of $3,000, the statute is satisfied. In 
support of the first proposition the plaintiff relies on O. J. Lewis Mercantile Co. 
v. Klepner, 176 F. 344, 100 C. C. A. 285 (C. C. A. 2d). True, the court in that 
case announced the law as stated and gave as authority Merchants’ Heat & Light 
Co. v. Clow & Sons, 27 S. Ct. 285, 204 U. S. 286, 289, 290, 51 L. Ed. 488. We 
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hesitate to follow the law of Mercantile Co. v. Klepner for the reason that the 
decision in Merchants’ Co. v. Clow, on which it is based, does not, as we read the 
opinion, sustain it. The latter case concerned the validity of service on the defend- 
ant corporation. No other jurisdictional question was raised. The trial court sus- 
tained the service and required the defendant to appear and plead. In appearing, 
it saved the right on appeal to attack the jurisdiction of the court on the service; 
yet, in pleading, it set up a counterclaim and thus, as the Supreme Court said, “It 
became a plaintiff in its turn, invoked the jurisdiction of the court in the same 
action and by invoking submitted to it.” What the defendant there did by filing 
a counterclaim was to submit itself to a court in a case over whose subject-matter 
the court had jurisdiction. Here we are concerned with the act of a party filing 
a counterclaim in a case where, because not within the statute, the court did not 
have jurisdiction of the subject-matter. A party may appear and plead and thereby 
cure a defective service, but it cannot by filing a counterclaim give jurisdiction to 
a court when a statute denies it jurisdiction. ln other words, a defendant’s consent 
to the court’s jurisdiction as to amount, signified by the filing of a counterclaim, 
cannot confer jurisdiction—it is conferred by statute alone; and, similarly, the 
filing of the counterclaim does not estop the defendant from attacking the juris- 
diction on that statutory’ ground. 

[6, 7] On the second proposition courts have said that “when the jurisdictional 
amount is in question, the tendéring of a counterclaim in an amount which in itself, 
or added to the amount claimed in the petition, makes up a sum equal to the 
amount necessary to the jurisdiction of this court, jurisdiction is established, what- 
ever may be the state of the plaintiff's complaint.” American Sheet & Tin Plate 
Co. v. Winzeler (D. C.) 227 F. 321, 324. The jurisdictional amount is determined, 
according to familiar law, not by what later is actually recovered but by what first 
is demanded and what the pleadings and proofs show as sustaining the good faith and 
validity of the demand. Peeler v. Lathrop, 48 F. 780, 1 C. C. A. 93; Stillwell- 
Bierce & Smith-Vaile Co. v. Williamston Oil & Fertilizer Co. (C. C.) 80 F. 68; 
O. J. Lewis Mercantile Co. v. Klepner, 176 F. 343, 345, 346, 100 C. C. A. 285 (C. 
C. A. 2d); Schunk v. Moline, Milbourne & Stoddart Co., 13 S. Ct. 416, 147 U. S. 
500, 504, 37 L. Ed. 255; Pinel v. Pinel, 36 S. Ct. 416, 240 U. S. 294, 297, 60 L. 
Ed. 817. 

[8] The counterclaim in this case—$423—is not in itself equal to the jurisdic- 
tional amount; nor when added to the amount of the plaintiff’s demand does it 
raise the total to the amount the statute requires, for the reason that the counter- 
claim was pleaded not to recover anything from the plaintiff but merely to be 
deducted from any amount that might be found due the plaintiff, and particularly 
to be deducted from an amount which the defendant admits it owes. Joining 
the figures of the two claims does not make “the matter in controversy” exceed the 
amount named in the statute because if the counterclaim were ignored by the jury 
the plaintiff could at most recover the $3,000 sued for (exclusive of interest and 
costs), which would be just short of the amount necessary for the jurisdiction of 
the court. At no time and under no arrangement of the figures has the amount 
in controversy exceeded $3,000. That amount is either precisely $3,000 or some- 
thing less. Thus it appears the interposition of the counterclaim as a credit claim 
and as an item to be deducted from the sum that might be found due the plaintiff 
did not augment the amount in controversy. 

As that amount is less than what the statute requires to confer jurisdiction on 
the District Court, Banking Association v. Insurance Association, 102 U. S. 121, 
26 L. Ed. 45, we are constrained to find error in the refusal to dismiss and, accord- 
ingly, reverse the judgment and award a new trial in conformity with this opinion. 


PLANTERS’ BANK OF TUNICA, MISS., et al. v. NEW YORK LIFE INS. CO. 
(Circuit Court of Appeals, Fifth Circuit. February 25, 1926.) 
No. 4512. 

11 Federal Reporter (2d) 602. 


INSURANCE. 


On evidence indicating suicide of insured, held, that it was proper to direct 
verdict for insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
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In Error to the District Court of the United States for the Northern District 
of Mississippi; Edwin R. Holmes, Judge. . 

Action by the Planters’ Bank of Tunica, Miss., and another, against the New 
York Life Insurance Company. Verdict was directed for defendant, and plaintiffs 
bring error. Affirmed. : 

J. W. Cutrer, of Clarksdale, and C. A. Jaquess and John W. Dulaney, both 
of Tunica, Miss. (W. L. Bankston, of Tunica, Miss., and Edward W. Smith, of 
Clarksdale, Miss., on the brief), for plaintiffs in error. 

Robt. H. Thompson and J. Harvey Thompson, both of Jackson, Miss., Car- 
ruthers Ewing, Robt. E. King, and Earl King, all of Memphis, Tenn., and Louis 
H. Cooke, of New York City (Ewing, King & King, of New York City, on the 
brief), for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. On October 4, 1921, the New York Life Insurance 
Company, defendant in error, issued its policy on the life of Simon Caplan for 
$25,000. The policy provided for payment of double indemnity in the event that 
“the death of the insured resulted directly and independently of all other causes 
from bodily injury effected solely through external, violent, and accidental cause.” 
The policy also provided that “this double indemnity benefit will not apply if the 
insured’s death resulted from self-destruction, whether sane or insane.” The policy 
further provided:. “In the event of self-destruction during the first two insuarnce 
years, whether the insured be sane or insane, the insurance under this policy shall 
be a sum equal to the premiums thereon which have been paid to and received by 
the company and no more.” 

On December 12, 1921, the policy was assigned to the Planters’ Bank of 
Tunica, Miss., one of the plaintiffs in error. On April 29, 1923, within two years 
after the policy was issued, Caplan died a violent death. Thereafter, Mrs. Lena 
R. Perry, the other plaintiff in error, was qualified as administratrix of Caplan’s 
estate. Proofs of death were furnished and demand was made upon the insurance 
company for double indemnity under the policy, $50,000. This was declined. The 
insurance company denied liability and tendered the amount of premiums received. 
Suit was then brought in the circuit court of Tunica county, Miss., and was later 
removed to the District Court by defendant. At the close of the evidence a verdict 
was directed for defendant. Error is assigned to this. 

The undisputed facts regarding the death of the insured are these: 

On April 29, 1923, which was a Sunday, Caplan did not appear at his usual 
hour for.dinner, and later a search was made for him. His body was found on 
the second floor of a store owned and operated by his wife. He was lying on a pile 
of mattresses, flat on his back, and clad only in his undershirt and drawers and a 
pair of socks. There was a wound in the right side of his head, just above his 
ear, and this wound was powder-burned. <A considerable quantity of blood had 
soaked into the mattresses. There was a pistol lying under his left wrist. Close 
at hand there was a mirror, propped up in such a position that Caplan could have 
looked into it in order to take aim at himself. The mirror was new, a part of the 
stock, had been wrapped in paper, and part of the paper had been torn off. 

There was positive evidence tending to show that for some time before his 
death Caplan had been drinking heavily and there was some negative evidence to the 
contrary. He also had had conversations with one or two witnesses, indicating that 
he was despondent. It was also shown. that a number of small judgments had been 
entered against him, which apparently he had been unable to satisfy, and. his 
property was burdened with mortgages. There was also a suit pending against 
him to recover about $4,700, on which judgment was subsequently recovered for 
$3,700 against his wife. 

It was the theory of plaintiffs in the case that Caplan had come to his death 
at the hands of an unknown party, but the record is barren of any evidence that 
would sustain that theory. Conceding that the law creates a presumption against 
self-destruction, we think in this case it was completely overcome by the facts 
indicating suicide, and the District Court was clearly right in directing a verdict 
for defendants. 


Errors are assigned to the action of the court in admitting certain evidence for 
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the defendant and excluding certain evidence for plaintiffs. We find no error in 
this regard. Error is also assigned to the overruling of a motion for a new trial. 
This assignment is also without merit. 

Affirmed. 


ROYAL NEIGHBORS OF AMERICA v. FORTENBERRY. (6 Div. 454.) 
(Supreme Court of Alabama. Jan. 14, 1926. Rehearing Denied April 8, 1926.) 
107 Southern Reporter 846. 

1. INSURANCE—STATUTE PROHIBITING LIFE, OR ANY OTHER, IN- 
SURANCE COMPANIES, OR THEIR AGENTS, FROM MAKING ANY 
CONTRACTS OR AGREEMENTS AS TO POLICY, OTHER THAN IS 
PLAINLY EXPRESSED IN POLICY, APPLIES TO LIFE INSURANCE 
GENERALLY, UNLESS EXPECTED THEREFROM BY ACT REGU- 
LATING BUSINESS OF FRATERNAL ASSOCIATIONS (CODE 1923, 
§ 8371; Gen. Acts 1911, p. 700). 

Code 1923, § 8371, prohibiting life, or any other, insurance company, or their 
agents, from making any contract of insurance or agreement, other than is plainly 
expressed in policy, applies to contracts, policies, or benefit certificates relating to 
life insurance generally, unless taken from under its influence by Gen. Acts 1911, 
p. 700, regulating business of fraternal benefit associations. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

2. INSURANCE—LIFE POLICY AND APPLICATION ATTACHED THERE- 
TO MUST BE CONSTRUED AND CONSIDERED TOGETHER. 

Life policy and application attached thereto must be construed as a single act, 
and considered together, in ascertaining intention of contracting parties. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) i 
3. INSURANCE—AGENT, DULY AUTHORIZED TO BIND INSURANCE 

COMPANY BY ISSUE AND DELIVERY OF INSURANCE CON- 

TRACTS, MAY, IN ABSENCE OF CONTRARY STATUTE, MAKE 

BINDING CONTRACT BY PAROL OR BINDING SLIPS. 

In absence of statutory provisions forbidding parol contracts to insure, mem- 
orandum contracts, or binding receipts or slips or books, an agent, duly authorized 
to bind company by issue and delivery of insurance contracts, may make such 
binding contracts by parol, or binding slips, etc. 

(For other cases, see Insurance, Dec. Dig. §§ 131[2]. 132.) . 
4. INSURANCE—MERE ISSUANCE OF POLICY DOES NOT, UNDER 

RULES OF BOTH OLD LINE POLICIES AND FRATERNAL BENE- 

FIT SOCIETIES, ESTABLISH IN BENEFICIARY RIGHTS PARA- 

MOUNT TO THOSE OF ASSURED. 
an is the rule of both old line policies and fraternal benefit societies that mere 
issuance .of policy does not establish in beneficiary rights paramount to those of 
the assured. j 

(For other cases, see Insurance, Dec. Dig., §§ 586, 783.) 

5. INSURANCE—RIGHT OF ACTION FOR FAILURE TO PROM "4 
ISSUE, OR NEGLIGENCE IN ISSUPNG POLICY OR CERTIFICATE 
OF INSURANCE, IS IN INSURED OR HER PERSONAL REPRE- 
aa AND NOT IN BENEFICIARY NAMED IN APPLICA- 

; Under either an. old line policy or fraternal insurance, right of action for 
failure to promptly issue, or negligence in due issue of policy or certificate, pur- 
suant to application, is in the insured or her personal representatives, and not in 
beneficiary named in application. ; 

(For other cases, see Insurance, Dec. Dig., §§ 237, 73014.) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Suit by W.. A. Fortenberry against the Royal Neighbors of America. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

W. A. Jacobs, of Birmingham, for appellant. 

Edgar Allen and W. H. Anderson, both of Birmingham, for appellee. 
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Tuomas, J. The trial was had upon counts 3, 4, 5, and 7, based on an alleged 
contract to insure and the breach thereof in the failure to issue a policy of insurance 
made payable pursuant to the application. Each of the counts stated a good cause 
of action. L. & L. & C. Ins. Co. v. McCree, 98 So. 880, 210 Ala. 559, 561. 

The evidence discloses that the application for insurance was of date April 4, 
1923, the applicant was initiated into the lodge as a beneficial member on April 
Sth, the required certificate of good health was given by its physician on the 9th 
of that month, the application and certificate were transmitted by mail on the 10th 
to the home office, and there received on the 12th and approved April 19, 1923, by 
the Supreme Physician of the lodge. It is further shown that Mrs. Fortenberry, 
the applicant, had theretofore done all that was required of her as such member 
and applicant of said order, and that this action on her part was before the date 
of her death on May 10, 1923. The policy came by mail to the company’s repre- 
sentative about a week after the death of the applicant, and could not be delivered 
as a certificate of insurance. Cherokee Life v. Brannum, 82 So. 175, 203 Ala. 145. 

It is shown by the application to the Supreme Camp that the by-laws, articles 
of association, and the application should “be the sole basis” of Mrs. Fortenberry’s 
“admission to and membership” in the order, and “of any benefit certificate to be 
issued” by said “Royal Neighbors of America,’ the defendant corporation. It is 
also expressly agreed in that writing that the applicant constituted and made the 
officers of the local camp and of the Royal Neighbors of America, who had aided 
her in making the application, her “agents for such purpose” (sections E and G), 
and that the certificate of insurance applied for should not become operative, except 
as indicated, by delivery, etc. (by-laws, §§ 206, 229, 230). To this we will later 
advert. The form of the policy in evidence contracted for contained like pro- 
visions. Furthermore, an inspection of the policy in evidence, for the limited pur- 
pose of showing the form of the policy issued and when acted upon by the Supreme 
Lodge or officers thereof, discloses that the applicant had the right of acceptance 
or rejection when delivery of the certificate’ of insurance was sought to be made, 
and, upon acceptance, the final agreement of assured to all the conditions contained 
and to warrant her “sound health” at such time is shown by the form of the policy 
in evidence. The policy or certificate of insurance shows the order is a mutual 
benefit association, and it .provided, among other things: 

“Said fund out of which any liability hereon shall be paid shall be created by 
levying upon all reserve benefit plan members of this society sufficient assessments, 
from time to time, to pay all such liability in full. The member to whom this 
certificate is issued hereby admits and agrees that the organization issuing the same 
is a fraternal beneficiary society, and so incorporated, and as such is legally trans- 
acting its business, and that, in enforcing any rights or demands accruing to said 
member or beneficiary by virtue of this contract, this agreement shall be conclu- 
give evidence that this corporation, at this time and then, is a fraternal beneficiary 
society. ¥ 

“This benefit certificate is issued and accepted only upon the following express 
warranties, conditions, and agreements: 

“First. That the Royal Neighbors of America is a fraternal beneficiary society 
as contemplated, and as defined by the statutes of the state where the member 
resides. * * *” e 

“Eleventh. It is agreed by the member that this certificate, the charter or 
articles of incorporation, the by-laws of the society, all the resolutions above re- 
ferred to, and the application for membership and medical examination signed by 
the applicant, with all amendments to each thereof, shall constitute the agreement 
between the society and the member; and that any changes, additions, or amend- 
ments to said charter or articles of incorporation and by-laws of the society, or 
in any of said resolutions enacted subsequent to the issuance of this certificate, shall 
be binding upon the member and his or her beneficiary or beneficiaries, and shall 
govern and control the agreement in all respects in the same manner as if such 
changes, additions ,or amendments have been made prior to and were in force at 
the time of the application for membership.” 

It is provided by section 203 of the by-laws that, upon acceptance of the appli- 
cation and its certificate by the local chapter and execution by recorder and certifi- 





Life] Royal Neighbors of America v. Fortenberry 11 


cates by its local and general physician, the same shall be delivered immediately to 
the Supreme Recorder, who shall forthwith sign and issue a benefit certificate which 
shall be signed by the Supreme Oracle. It is also provided as to delivery of the 
certificate : 

That the applicant appear for adoption, if not already adopted as a member, and 
that the applicant shall, “if in sound health, sign the benefit certificate, also sign 
receipt for same, and pay one dollar certificate fee, if same has not previously been 
paid, current assessment at date of acceptance, together with local camp dues for 
current month at date of acceptance, as provided in sections 283 and 286: Provided, 
that if the benefit certificate is not delivered to and accepted by the applicant while 
in sound health and within sixty days from the date of issue by the Supreme 
Recorder, the same shall, ipso facto, be absolutely null and void, and be returned to 
the Supreme Recorder, and if the applicant still desires a benefit certificate, new 
application must be made.” Section 206. 

Pertinent provisions of sections 229 and 230 are as follows: 

“Sec. 229. When Certificate Becomes Operative—The liability of this society 
upon any benefit certificate issued by it shall not begin until such certificate shall 
have been countersigned by the oracle and recorder of the local camp and actual 
manual possession thereof be delivered to the applicant therefor, and upon payment 
to the local recorder of the current assessment and dues if not already paid at the 
time of such delivery of said certificate and all while said applicant is in sound 
health. No local camp or any officer or member thereof and no officer of the society 
is permitted or authorized to waive any of the provisions of this section. 

“Sec. 230. No Waiver of Any By-Laws.—No officer of this society, except as 
provided in section 32 hereof, nor any local camp officer or member thereof, is 
authorized or permitted to waive any of the provisions of the by-laws of this 
society which relate to the contract between the member and the society, whether 
the same be now in force or hereafter enacted. * * *” 

The theory of the suit is for the breach of parol agreement to insure, or 
negligence in unnecessary delay in the transmission of the application and its 
conduct in the home office to the issue of the beneficiary certificate and its return 
for acceptance by the assured, resulting in financial loss to the beneficiary, for 
which he might sue. Counsel for appellee insist that it was within contemplation of 
the parties and within the contract rights of assured and her beneficiary hat action 
by the respective officers should be taken immediately, and without undue and un- 
necessary delay in the due conduct of the general business of the Supreme Lodge- 
They say if that due dispatch was not observed, and unusual and unnecessary delay 
in the premises occurred that amounts to negligence which causes loss to the appli- 
cant and assured, or to the beneficiary named in the policy, that the defendant is 
liable. The counts aver that the authorized agent of defendant promised—and that 
it was an inducement to the applicant—that the defendant would duly issue the 
policy to plaintiff's wife upon her complying with certain conditions, with which 
she duly complied. The defendant replies to this with a tendency of evidence that 
the delay was caused by a correction as to the age of Mrs. Fortenberry. The 
correction of her application purported to be signed by her on May 3d and received 
in the head camp on May 7, 1923. In this connection it should be observed that the 
application of the assured had stated the exact date of her birth, and from this 
it was a matter of calculation to ascertain that her true age was 20 years, instead of 
19, as declared in the application. There was a further tendency of evidence that 
the applicant did not sign this correction, and that it was not a part of the application 
(for benefit certificate of insurance) when originally signed by Mrs. Fortenberry 
and delivered on April 4, 1923. It is apparent that on this issue of fact a question 
for the jury was presented. McMillan v. Aiken, 88 So. 135, 205 Ala. 35, 40. It is 
disclosed by the evidence that Mrs. Calloway. was the sole accredited agent or 
representative of the Supreme Camp in Alabama as to the conduct of the business 
in question and with authority to act, within the line and scope of her duty in that 
behalf, for said camp. She testified that it was not her duty to grant the petition ; 
that that had to be done at the home office; that it was not her duty to make any 
contracts or to pass on applications; that she had no authority to issue policies. 

It is not shown specifically that the defendant had ever qualified to do business 
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in Alabama with authorities of the state as provided by the statute (General Acts 
1911, p. 700) regulating the business of fraternal benefit associations. 

[1, 2] If defendant was contracting for life insurance in Alabama, as an old 
line company, the parties were bound by the general statutes that require that no 
life, nor any other, insurance company, nor any agent thereof, shall make any 
contract of insurance, or agreement’as to policy, contract, other than is plainly 
expressed in the policy issues thereon. Code 1907, § 4579; Code 1923, § 8371. 
This section is held to apply to contracts, policies, or benefit certificates, relating 
to life insurance generally, unless taken from under its influence by the act of 
April 24, 1911 (Acts, p. 700). National Union v. Sherry, 61 So. 944, 180 Ala. 627; 
Eminent Household vy. Gallant, 69 So. 884, 194 Ala. 680; Eminent Household v. 
Blackerby, 78 So. 821, 201 Ala. 443; Supreme Ruler v. Darwin, 79 So. 259, 201 Ala. 
689. And a life policy and the application made for the same and attached as a 
part thereof must be construed as a single act. Satterfield v. Fidelity, etc., Co., 55 
So. 200, 171 Ala. 429; Norris v. New England, etc., Co., 73 So. 377, 198 Ala. 41; 
Mutual Life, etc., Co., v. Lovejoy, 78 So. 299, 201 Ala. 337, L. R. A. 1918D, 860; 
Cherokee, etc., Co. v. Brannum, 82 So. 175, 203 Ala. 145; Pacific, etc., Co. v. Hayes, 
80 So. 834, 202 Ala. 450. 

[3] The two papers in evidence, the application and the policy, will be considered 
together in ascertaining the intention of the contracting parties. In the absence 
of statutory provisions forbidding parol contracts to insure, memorandum contracts, 
or binding receipts or slips or books, it is established that an agent, duly authorized 
to bind the company by the issue and delivery of contracts for insurance, may make 
such binding contracts by parol, binding books, binding slips, binding receipts, or 
binding memoranda, etc. Cherokee, etc., Co. v. Brannum, 82 So. 175, 203 Ala. 145, 
148; Manhattan, etc., Co. v. Parker, 85 So. 298, 204 Ala. 313; Reliance Life, etc., 
Co. v. Russell, 94 So. 748, 208 Ala. 559. 

If the contract was with a fraternal benefit society within the terms of the 
act of 1911, supra, the statute provided: 

“The payment of death benefits shall be confined to wife, husband, relative by 
blood to the fourth degree ascending or descending, father-in-law, mother-in-law, 
son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, children by legal 
adoption, or to person or persons dependent upon the member; but if after the 
issuance of the original certificate the member shall become dependent upon an 
incorporated charitable institution, he shall have the privilege, with the consent of 
the writer, to make such institution his beneficiary. Within the above restrictions 
each member shall have the right to designate his beneficiary, and, from time to 
time, have the same changed in accordance with the laws, rules or regulations of the 
society, and no beneficiary shall have or obtain any vested interest in the said 
benefit until the same has become due and payable upon the death of the said mem- 
ber; but any society may, by its laws, limit the scope of beneficiaries within the 
above classes.”” Code 1923, § 8445. 

[4] The applicant, if she had received the policy, might have changed the 
beneficiary named therein, if done subject to its prescribed form and terms. That 
the mere issuance of the policy would not have established in the beneficiary rights 
paramount to those of the assured is the rule of old line policies. Morgan v. Pruden- 
tial Ins. Co., 95 So. 355, 209 Ala. 110; Harris v. Whittington, 93 So. 526, 207 Ala. 
551. This rule likewise obtains as to fraternal benefit societies. Supreme Council 
v. Behrend, 38 S. Ct. 522, 247 U. S. 394, 62 L. Ed. 1182, 1 A. L. R. 966; 1 Williston 
on Contracts, p. 741, § 396a. 

In this jurisdiction it is declared upon a bill against a fraternal benefit associa- 
tion, not showing but that the insured had the right to change the beneficiary, and 
not disclosing any right of the heir under the certificate, the original beneficiary, 
who was also the sole heir of the insured, had no right against the association which 
might be maintained in equity. Slaughter v. Grand Lodge, 68 So. 367, 192 Ala. 301. 

[5] This authority just cited is adverted to in Ex parte Mosaic Templars of 
America (Parker’s Case), 103 So. 65, 212 Ala. 471, in the construction of section 
8445 of the Code of 1923 (defining beneficiaries and the rights thereof), where it is 
held that the interest of a beneficiary in the certificate on the life of a member 
of a fraternal benefit society is a mere expectancy which becomes vested only on the 
death of the insured. McDonald v. McDonald, 102 So. 38, 212 Ala. 137, 36 A. L. R. 
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761. We have quoted above the provisions of the statute (section 8445 of the 
Code of 1923). It would seem to follow that whether, under an old line policy 
or fraternal insurance, the right of action for failure to promptly issue, or negligence 
in the due issue of the policy or certificate, pursuant to the application, is in the 
insured or her personal representative, and not in the beneficiary named in the 
application. 1 Williston on Contracts, p. 748-50. The case of S. S. S. & I. Co. 
v. Taylor, 77 So. 79, 16 Ala. App. 241, and pertinent expression therein contained, 
has not been approved by this court. Parsons v. Yolande, etc., Co., 91 So. 493, 206 
Ala. 642, 645. The instant question is not similar to that of an employer who 
deducts sums from wages of his employees for medical and hospital funds and held 
liable at the instance of a beneficiary for the failure to provide the same. 22 A. L. R. 
1195,’ note. Such were the cases of Thomas v. T. C., I. & R. Co., 59 So. 627, 178 
Ala. 580; Parsons v. Yolande, etc., Co., 91 So. 493, 206 Ala. 642; Sloss-Sheffield 
S. & I. Co. v. Taylor, 77 So. 79, 16 Ala. App. 241. 

The affirmative charges requested by defendant should have been given as to 
the several counts. 

Reversed and remanded. 

Anderson, C. J., and Somerville and Bouldin, JJ., concur. 

SOUTHERN INS. CO. v. WILSON. (6 Div. 632.) 
(Supreme Court of Alabama. April 1, 1926.) 
108 Southern Reporter, 5. 

1. EVIDENCE. 


(For other cases, see Evidence, Dec. Dig. § 102.) 
4. INSURANCE. 

Burden of showing that insured had not only misstated his age, but was over 
the age limit for insurance, was on defendant insurer. 

(For other cases, see Insurance, Dec. Dig. § 664[3]-. 
5. INSURANCE. ; 

Insurance contracts are construed favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 


6. INSURANCE—CLAUSE LIMITING LIABILITY TO HALF IF DEATH 
RESULTED IN YEAR FROM CONSUMPTION, PARALYSIS, OR 
HEART DISEASE, INDICATES INTENT TO COVER SOMEWHAT 
CHRONIC CONDITIONS. 

Use of word “paralysis,” along with “consumption” and “heart disease” in clause 
of policy limiting liability to half if death resulted in a year from “consumption, 
paralysis, or heart disease,”..indicates intent to cover risks from somewhat chronic 
conditions, obscure perhaps at the time, but developing into fatal results in the year. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


7. INSURANCE—DEATH HELD NOT REFERRABLE TO PARALYSIS, 
WITHIN CLAUSE LIMITING LIABILITY IN CASE OF DEATH IN A 
YEAR, IF CEREBRAL HEMORRHAGE, APOPLEXY, AND RESULT- 
ANT PARALYSIS WERE CAUSED BY SHOCK. 

If cerebral hemorrhage, apoplexy, and resultant paralysis were caused by shock, 
death would be referred to original cause, and not to apoplexy, or paralysis, within 
clause of policy limiting recovery to half in case of death within a year from “con- 
sumption, paralysis, or heart disease.” 

(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action on a policy of insurance by Annie Wilson against the Southern Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Transferred 
from the Court of Appeals under Code 1923, § 7326. Affirmed. 

Bradley, Baldwin, All & White and A. Key Foster, all of Birmingham, for 
appellant. 

W. A. Jacobs, of Birmingham, for appellee. 

Bou.tpin, J. The suit is upon a policy of life insurance. One defense presented 
was fraudulent misrepresentation of the age of the insured. There was no direct evi- 
dence of his age. Reliance was had upon alleged declarations by the plaintiff and 
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her husband for some 2 years and at the time the policy was taken out, but was not 
application. Whether these declarations were made was in sharp conflict in the 
testimony. Dr. Sims, witness for respondent, who treated deceased at Hillman 
Hospital, declared that several persons came to the hospital, and among them 
gave some information as to his age. Plaintiff and her husband, appearing before 
the witness, he declined to identify them as the parties giving the information. He 
aided that the people who gave him the information told him they were people 
with whom the insured lived. 

Other evidence was that the insured had lived or boarded with the plaintiff and 
her husband for some 2 years and at the time the policy was taken out, but was not 
living with them at the time he was carried to the hospital some 8 months later. 
The witness was asked: 

“Now, I will ask you what the people, who told you they were the man and 
woman with whom Fred Holt lived, told you in regard to his age.” 

Fred Holt was the insured. Objection was sustained for want of identification 
of the parties making the declaration. 

[1] Identity may be proved by circumstances as any other fact. There are 
cases in which one’s declarations showing special knowledge of events, times, and 
places, of pedigree and family relationship, are admissible as circumstantial evidence 
of identification. Such testimony is often presented in identification of deceased 
persons, and admitted upon the ground of necessity, as the best evidence obtainable 
under the conditions. Young v. State, 59 P. 812, 60 P. 711, 36 Or. 417, 47 L. R. A. 
548; McInerney v. United States, 143 F. 729, 74 C. C. A. 655; Wise v. Wynn, 59 
Miss. 588, 42 Am. Rep. 381; 22 C. J. 173. 

[2] Not deciding whether this rule should be extended to cases like this where 
the witness expressly disclaims his ability to identify the persons before him, we 
think the evidence here fails to. make a prima facie case of identity. The evidence 
did not negative the fact that he may have been living with other persons at the 
time, nor otherwise sufficiently identify plaintiff and her husband as the parties whose 
declarations were sought to be proven. 

[3] The policy stipulated that, in case the age was understated, the amount 
payable would be limited to the sum which the premium would buy at the true age. 
A charge predicating a verdict for defendant on a misstatement of the age ignored 
this feature of the contract. Refusal of such charge was proper, unless the evidence 
of such misstatement of age, without conflict, showed the insured had passed the 
age limit, so that no insurance was purchasable with such premium. 

[4] Under the whole evidence, including that as to apparent age from personal 

appearance and general acquaintance, the jury may have found that no one knew 
his age, may have been reasonably satisfied he was over 53, as stated in the applica- 
tion, but not reasonably satisfied he was over 59, the age limit. The burden of this 
issue was on defendant. 
‘ The policy stipulated that in case death resulted within 12 months from “con- 
sumption, paralysis, or heart disease” liability was limited to one-half the face of 
the policy. The verdict was for the full amount. It is insisted that the evidence 
of his death within 12 months from paralysis is undispyted, or so clearly established 
that a motion for new trial should have been granted on this ground. 

The evidence of Dr. Sims was to the effect that the insured was brought to the 
hospital in an unconscious condition, one side paralyzed, and continued unconscious 
or semiconscious until his death about a week thereafter; that he died of hemorrhage 
of the brain; that paralysis results from such hemorrhage; that hemorrage of the 
brain is properly termed apoplexy; that cerebral hemorrhage may result from internal 
conditions, such as disease of blood vessels, etc., or from external injury. He knew 
of no injury, nor the cause of hemorrhage in this case. 

[5,6] Insurance contracts, being in language chosen by the insurer, are con- 
strued favorably to the insured. The use of the word “paralysis,” along with “con- 
sumption” and “heart disease,” indicates an intent to cover risks from somewhat 
chronic conditions, obscure, perhaps, at the time, but developing into fatal results 
within a year. Whether it should include cerebral hemorrhage, more aptly called 
apoplexy, or be limited to the chronic disorders called palsy among the laity, we do 
not find it necessary here to decide. Webster’s New Inter. Dict., “Paralysis.” 

The court gave written instruction that plaintiff could recover only one-half 
the amount of the policy if deceased “died of appoplexy” within a year. The point 
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is made that the verdict of the jury was in disregard of this direct instruction of the 
court. Dr. Sims testified hemorrhage of the brain is necessarily apoplexy. 

*  [7]There was evidence that the insured was not sick, but was hurt or injured 
while on his way to work.: Later evidence that he was struck by a truck was excluded 
as hearsay, but the evidence that he was injured at the time remained before the 
jury. If cerebral hemorrhage, appoplexy, and resultant paralysis were caused by a 
shock, death would be referred to the original cause, not to apoplexy or paralysis 
within the meaning of this contract. 

[8, 9] If the acceptance of the check for returned premiums was accompanied 
with notice of intent to look into the matter and see if the entire amount could be 
recovered, and within reasonable time for investigation an offer was made to return 
the amount, there was no accord and satisfaction. The recital of payment in full in 
the check was subject to explanation. 

[10] The evidence upon the controlling issues in the case was in direct conflict. 
It was a clear jury case. 

The verdict sustained by the trial court, who saw and heard the witnesses, should 
not be disturbed. 

Affirmed. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 


MODERN ORDER OF PRAETORIANS v. CHILDS. (6 Div. 411.) 
(Supreme Court of Alabama. Jan. 14, 1926. Rehearing Denied April 8, 1926.) 
108 Southern Reporter 23. 

1. INSURANCE—PAYMENT OF DUES AT DESIGNATED TIME AND 
TO DESIGNATED OFFICER MAY BE MADE CONDITION PRECE- 
DENT TO CONTINUANCE OF INSURANCE. 

A fraternal benefit society is empowered to prescribe time of payment of dues, 
officer to whom they shall be paid, and make compliance therewith condition prece- 
dent to continuance of insurance. 

(For other cases, see Insurance, Dec. Dig., § 750.) 

2. INSURANCE—BENEFI? CERTIFICATE MAY INCORPORATE CON- 
STITUTION BY REFERENCE, AND THEREBY PROHIBIT WAIVER 
OF PROVISIONS BY SUBORDINATE BODY OR OFFICER (CODE 
1923, § 8477). 

Under Code 1923, § 8477, constitution of fraternal benefit society may be in- 
corporated in the contract by reference, and may provide that no subordinate body 
nor officer shall waive provisions thereof. 

(For other cases, see Insurance, Dec. Dig., §§ 718, 755[2].) 

3. INSURANCE—THAT STATE MANAGER HAD AUTHORITY TO COL- 
LECT DUES IMPLIED THAT HE COULD WAIVE REQUIREMENT 
AS TO PAYMENT THEREOF ONLY TO RECORDER. 

That state manager of fraternal benefit society had authority to collect dues 
implied that he had so far been made alter ego of corporation body in management 
of business that he could waive requirement for payment of dues only to recorder. 

(For other cases, see Insurance, Dec. Dig., § 755[2].) 


4. INSURANCE—EVIDENCE HELD TO WARRANT FINDING STATE 
MANAGER OF FRATERNAL BENEFIT SOCIETY HAD POWER TO 
EMPLOY AGENTS TO WRITE INSURANCE AND COLLECT DUES. 
Evidence that state manager of fraternal benefit corporation as such employed 

an agent and provided him with application blanks, and agent, acting within em- 

ployment, wrote insurance and collected dues from insured, to whom policy was 
issued, held to warrant finding that manager was empowered so to act for corpora- 
tion as‘to persons dealing with it through such agency. 

(For other cases, see Insurance, Dec. Dig., § 819[1].) 

5. INSURANCE—STATE MANAGER OF FRATERNAL INSURANCE 
CORPORATION, PLACED AT HEAD OF STATE ORGANIZATION, 
HELD TO HAVE IMPLIED AUTHORITY GOING WITH SUCH POSI- 
TION. 

When fraternal insurance corporation, although operating under constitution 
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and by-laws, organizes its business on usual lines, and places a state manager as 

the head of state organization, he will, in absence of notice to contrary, be treated as 

possessed with implied authority going with position. 

(For other cases, see Insurance, Dec. Dig., § 695.) 

6. INSURANCE—WHERE GOVERNING BODY EMPOWERED STATE 
MANAGER TO COLLECT DUES, IT WAS EVIDENCE OF WAIVER 
OF REQUIREMENT THAT DUES BE PAID SOLELY TO RECORDER 
OF LOCAL COUNCIL. 

Where governing body of fraternal insurance society created office of state 
manager, and empowered him as such to collect dues, that in itself was evidence of 
waiver of constitutional requirement that dues should be paid solely to recorder 
of local council. 

(For other cases, see Insurance, Dec. Dig., § 819[3].) 

7. INSURANCE—POSSESSION OF OFFICIAL SIGNED RECEIPTS FOR 
DUES BY SUBAGENT WAS EVIDENCE OF CONTINUING AGENCY 
TO MEMBERS WHO HAD BEEN DEALING WITH AGENT AS SUCH. 
Where members came into fraternal order through dealings with an agent 

named by the state manager, possession of official signed receipts of the order 

for dues by such subagent was evidence of continuing agency to members who had 
been dealing with him as such. 

(for other cases, see Insurance, Dec. Dig., § 819[1].) 

8 INSURANCE—WHERE AUTHORITY OF SUBAGENT DID NOT 
CEASE AS TO PERSONS THERETOFORE DEALING WITH HIM 
WITHOUT NOTICE, HE WAS ENTITLED TO NOTICE OF TERMINA- 
TION OF HIS AGENCY. 

Where authority of agent, appointed by state manager of fraternal benefit 
society, did not cease as to persons dealing with him as such without notice to him 
of termination of his authority, he was entitled to notice of termination of his agency. 

(For other cases, see Insurance, Dec. Dig., § 695.) 

9. INSURANCE—IF SUBAGENT WAS ENTITLED TO NOTICE OF 
TERMINATION OF AGENCY, MEMBERS DEALING WITH HIM 
PRIOR TO SUCH NOTICE SHOULD BE PROTECTED. 

Since subagent appointed by state manager of fraternal benefit society was 
entitled to notice of termination of his agency, members of society dealing with 
him in good faith within scope of his agency prior to such notice should be protected. 

(For other cases, see Insurance, Dec. Dig., § 695.) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy or certificate of insurance by William A. Childs against the 
Modern Order of Pretorians. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

Pertinent provisions of the defendant's constitution are as follows:: 

Section 3 of article 20: 

“It shall be the duty of every member to see that his dues are paid in time 
to his worthy recorder. Failure of the recorder to call and collect dues shall not 
prevent the member from lapsing. In the absence of the worthy recorder, the mem- 
ber shall pay dues to some officer of the council, or remit same direct to the 
Supreme Senate. Members failing to pay dues on time in accordance herewith 
shall lapse immediately without notice, and all rights, privileges, and: benefits shall 
cease at once, except as to any paid-up and extended values to which they may 
be entitled as hereinafter provided. Notice of lapse may be thereafter sent out by 
the secretary, but shall be in the nature of a reminder only, and not a requisite 
either before or after suspension takes effect.” 

Section 1 of article 37: 

“No state senate or council, nor any officer thereof, or any agent, officer, 
deputy, or representative of the order shall be authorized to make, or enter into, any 
contract on behalf of the order or bind the Supreme Senate or executive committee, 
nor shall any such state senate, council, agent, officer, deputy, or representative be 
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authorized to change, alter, or add to any written contract, nor to make any repre- 
sentations concerning the same except as therein contained or as contained in this 
constittition, nor shall the order be bound in any manner otherwise than as provided 
in this constitution and by the terms of said contracts in writing adopted and pro- 
vided by the Supreme Senate or the executive committee. The order shall not be 
bound by any statement or act of any agent, representative, deputy, employee, or 
subordinate body or any officer or employee thereof, unless actually known to and 
ratified by the Supreme Senate or executive committee, or their authorized officers, 
and the order shall not be deemed to have notice of any fact or to be bound or 
estopped thereby unless the same shall be actually known to said Supreme Senate 
or Executive Committee or their authorized officers at the home office in Dallas, 
Texas.” 

Altman & Taylor and Fred G. Koenig, all of Birmingham, for appellant. 

A. G. Seay, of Troy, and Martin, Thompson, Foster & Turner, of Birmingham, 
for appellee. 

Boutpin, J. The suit is upon a fraternal insurance certificate. The defense 
is lapse of the policy for nonpayment of monthly dues. 

The constitution of the order, made part of the contract, requires monthly ‘dues 
to be paid on or before the 20th of each month, as a condition to the continuance of 
the policy in force. Dues are payable to the “worthy recorder,” and officer of the 
local “council.” Section 3, art. 20, defining the duty of the member in making 
payment, and section 1, art. 37, limiting the authority of agents and officers, will be 
found in the statement of the case. 

Plaintiff's evidence tended to show: In September, 1923, C. H. Gibson was 
“state manager” of the order, with jurisdiction over North Alabama, and “worthy 
recorder” of the local council at Birmingham; that he arranged with J. A. Stocks, 
a member of the order, having a real estate office near the Birmingham office of the 
order, to solicit members and take applications for membership and insurance, furn- 
ished Stocks with blank applications, and with blank receipts for dues under seal 
of the order and with the name of a former worthy recorder printed thereon, and 
authorized him to collect dues from time to time on policies he should obtain, issue 
receipts therefor, and make settlement with Gibson when he should call at Stocks’ 
office for that purpose. Pursuant to this authority, Stocks solicited Wm. P. Childs, 
the insured, took his application, collected and receipted for the dues of October, 
November, and December, 1923. The application was accepted, the member ad- 
mitted to the order, and the beneficiary insurance certificate issued payable to this 
plaintiff, as father of the insured. 

Prior to January 20, 1924, the insured casually met Stocks and paid him the 
dues for January, February, and March, and after January 20th called at Stocks’ 
office and obtained a receipt therefor. The insured came to his death as the result 
of an automobile accident on February 16, 1924. On learning of his death, Stocks 
informed Mr. Glover, the new worthy recorder, of having collected the dues, and 
offered to turn them in, which was refused on the ground that the policy had lapsed. 

Defendant’s evidence tended to show that on January 4, 1924, Mr. Gibson 
preparing to remove to Florida, ceased to be manager and recorder, and was suc- 
ceeded as manager by C. S. Chapman, and as recorder by C. A. Glover. There is 
evidence that neither Mr. Stocks nor Mr. Childs, the insured, had any notice of 
any change of Mr. Gibson’s relations to the order at the time of the alleged 
payment of dues in January. 

Defendant’s request for the general affirmative charge is predicated upon the 
want of authority in Stocks to collect the dues from the insured. This is the 
vital question in the case. 

[1, 2] A fraternal benefit society has power to prescribe the time for payment 
of dues, the officer to whom they shall be paid, and make compliance therewith a 
condition precedent to the continuance of the insurance in force. The constitution 
of the order may be incorporated in the contract by reference, and may therein 
provide that no subordinate body, nor any of its subordinate officers or members 
shall waive any of the provisions of the constitution. Code 1923, § 8477; Beiser 
v. Sovereign Camp, W. O. W., 74 So. 235, 199 Ala. 41; Sovereign Camp, W. O. W. 


v. Blanks, 94 So. 554, 208 Ala. 449; United Order of Golden Cross v. Hooser, 49 
So. 354, 160 Ala. 334. 
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[3] Do these rules, in the light of the constitution of the order, and under 
the facts disclosed by the record, avoid the action of the state manager in making 
Stocks an agent to collect dues of members insured through him? Nothing in 
the constitution, so far as appears in the record, defines the powers of a state 
manager, unless the general limitations of section 1, art. 37, be so construed. 

[4] There is evidence that the state manager, as such, has authority to collect 
dues. This, within itself, implies that the corporate body had so far made him its 
alter ego in the management of business within his jurisdiction, that he could waive 
the requirement for payment of dues only to the worthy recorder. That, in his 
capacity as manager, he employed an agent, provided him with blanks, arming him 
with the indicia of an ordinary insurance agency; that the agent, acting upon his 
appointment, did write the insurance and collect three months’ dues from the 
insured, all of which was accepted and the policy issued—are circumstances tending 
to show that the state manager was empowered so to act for the company at least 
as to Persons dealing with the order through such agency. 

‘* * * ‘Unless his authority is especially restricted, the authority and power 
of a general or managing officer or agent are co-extensive with the powers of the 
corporation itself, and he has authority to do any act on its behalf which is usual 
and necessary in the ordinary course of the company’s business (Baird Lbr. Co. v. 
Devlin, 27 So. 425, 124 Ala. 245; Rhodes Fur Co. v. Weeden, 19 So. 318, 108 Ala. 
252), or which he is held out to the public as having authority to do, and may 
exercise all the powers which the board of directors could exercise or authorize 
under the same circumstances in the general management of the corporation busi- 
ness. * * * The fact that he occupies the position of general or managing agent 
implies, without further proof, his authority to do anything that the corporation 
itself may do, so long as the act done pertains to the ordinary business of the 
corporation.’” Sheip v. Baer, 97 So. 698, 700, 210 Ala. 231, 233; 14a C. J., p. 360, 
§ 2221; 1 Mechem on Agency (2d Ed.), §§ 979, 980 ; Tenn. River Trans. Co. v. 
Kavanaugh, 13 So. 283, 101 Ala. 1; Montgomery Furniture Co. v. Hardaway, 16 
So. 29, 104 Ala. 100. 

[5] It is of the nature of the insurance business to act largely through agencies. 
In the conduct of business in states remote from the head office, the presence of some 
one on the ground with authority to speak for the company in all matters pertaining 
to the ordinary conduct of the business makes for the advantage of the insurer 
as well as the public. When a fraternal insurance company, although operating under 
a constitution and by-laws designed to promote the fraternal and insurance features 
of the order, organizes its insurance business on the usual lines, placing at the head 
of its state organization a state manager, he will, in the absence of notice to the con- 
trary, be treated as possessed with the implied authority going with the position. 

[6, 7] However full the provisions of section 1, art. 37, limiting the power of 
officers and agents, this does not apply to action of the corporate body. So, if the 
governing body created the office of state manager, and empowered him, as such, to 
collect dues, this within itself is evidence of waiver of the requirement that dues 
should be paid solely to the worthy recorder of a local council. Members coming 
into the order through dealings with an agent named by the state manager, whose 
act in collecting dues had not been questioned, were, in the absence of notice of a 
change of status authorized to deal with such agent, having possession of the official 
signed receipts of the order for dues. These facts were evidence of continuing 
agency to members who had been dealing with him as such. 

‘* * * ‘When third parties have dealt with an agent clothed with general 
powers, the agency continues as to them, after revocation, until they have notice 
thereof. Also the principal may be liable for acts of the agent after revocation, 
to third persons, who never dealt with him previously, if they, in common with the 
public at large, are justified in believing that such agency existed, and have no 
notice of its revocations.’ ” Continental Fire Ins. Co. v. Brooks, 30 So. 876, 878, 
131 Ala. 614, 620; Simpson & Harper v. Harris & Scrandrett, 56 So. 968, 174; Ala. 
430; Sun Ins. Office of London y. Mitchell, 65 So. 143, 186 Ala. 420; 14 A. L. R. 
846, note. 

[8] Appellant insists that Stocks was a subagent of Gibson, that the subagency 
terminates with the agéncy to which it is attached, and that no notice was required 
of the termination of the subagency of Stocks. The general rule is: 

“The termination of the authority of an agent terminates also the authority of 
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subagents who derive their authority from him, and this is true, even though he may 
have been expressly authorized to appoint them if they were appointed as his agents.” 
1 Mechem on Agency (2d Ed.), p. 446, § 622 

Conceding, without deciding that Stocks was a subagent, the question comes, 
Did his authority cease as to persons theretofore dealing with him, without notice to 
Stocks of the termination of his authority? Where the authority of the subagent 
ends as the result of the termination of the authority of the agent, the rule as to 
notice to the subagent is thus stated: 

“Where the subagent derives his authority solely from the agent, no notice is 
required to be given by the principal to the subagent of the revocation of the agent’s 
authority ; but, where the subagent was appointed by and with the authority of the 
principal, he is, as has been seen, the agent of the principal, and notice should be 
given to him of the revocation of his authority.” 1 Mechem on Agency (2d Ed.), 
p. 448, §§ 627, 332, and 333. 

[9] The appointment of Stocks by the state manager of the company, with the 
authority above indicated, warrants an inference that Stocks had authority to act for 
and on behalf of the company, and, if a subagent, in the sense that he was sub- 
ordinate to and under the control of the manager, he was entitled to notice of the 
termination of his agency. If he was entitled to notice, then the member dealing 
with him in good faith within the scope of his agency prior to such notice to either 
would be protected. 

An instruction, therefore, declaring that the severance of the relation of manager 
by Gibson at once terminated the authority of Stocks, as subagent, ignoring the 
question of notice to Stocks, was properly refused. The plaintiff’s evidence does 
not warrant the view that Stocks was merely agent of the insured to deliver the 
dues to the worthy recorder within the time required. 

The rulings of the trial court were in harmony with these views. 

Affirmed. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 


PILGRIM HEALTH & LIFE INS CO. v. CARNER. (6 Div. 637.) 
(Supreme Court of Alabama. April 15, 1926.) 
108 Southern Reporter 37. 

1. INSURANCE—POLICY, INSURING LIFE OF HOLDER TO FULL 
AMOUNT ONLY IN CASE OF DEATH AFTER ONE YEAR, HELD 
IN FULL FORCE AND EFFECT FROM ISSUANCE AS TO PRO- 
VISION FOR PERMANENT DISABILITY PAYMENTS. 

Insurance policy, which insured life of holder to full amount stipulated only in 
case of death after one year, held in full force and effect from date of issuance of 
policy and acceptance of first premium as to subsequent provision for total disability. 

(For other gases, see Insurance, Dec. Dig., § 530.) 

2. INSURANCE—INSURANCE POLICIES WILL BE CONSTRUED LIBER- 
ALLY IN FAVOR OF INSURED AND STRICTLY AGAINST INSURER. 
Insurance policies will be construed liberally in favor of insured and strictly 

against insurer, when they are reasonably susceptible of two constructions consistent 

with object of obligation. 

(For other cases, see Insurance, Dec. Dig., § 146[3].) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action by Sim Carner against the Pilgrim Health & Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Transferred from Court of 
Appeals under Code 1923, § 7326. Affirmed. 

Vassar L. Allen, of Birmingham, for appellant. 

Beddow & Ray, of Birmingham, for appellee. 

Sayre, J. The action is for an annuity installment due, as the complaint 
alleges, under the terms of a policy of life and health insurance issued by 
appellant to appellee. The policy provides that: 

“If the death of the insured shall occur within the first six months from the 
date of this policy, only one-fourth of the amount of insurance above stated will 
be payable; if the death of the insured shall occur after six months and before the 
end of one year from the date hereof, only one-half of said amount will be payable, 
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and the full amount will be payable only if the death of the insured shall occur 
after the end of one full year from the date of this contract.” 


In a separate paragraph, under the heading “Total and Permanent Disability 
Benefits,” it was provided: 

“1, Annuity Benefits—If prior to the date before the insured attains the age of 
sixty years and while this policy is in full force and effect and there is no default in 
payment of premiums beyond the four weeks’ grace period, the company receives 
satisfactory proof that the insured has become wholly disabled by bodily injury or 
disease so that he or she is and will be presumably thereby permanently and con- 
tinuously prevented from engaging in any occupation whatsoever for remuneration ot 
profit, the company shall at the end of six months after the receipt of proofs of such 
disability, pay to the insured the sum of one hundred dollars ($100.00) and a like 
amount at the end of each year thereafter during the continuance of such disability, 
for a period of not more than five consecutive years. Each annual installment so 
paid shall reduce to that extent the amount of insurance hereunder and whenever 
the total amount of such annual installments, together with the amount of any and 
all other indebtedness shall equal to the face amount of this policy, then the com- 
pany’s obligation under this policy shall be fully satisfied without further action.” 

Also: 

“3. Recovery from Disability—Should the company accept under this policy 
proofs of disability, it may nevertheless at any time thereafter, and from time to 
time, but not oftener than once each year, demand of the insured proofs of such 
disability, and upon failure to furnish such proofs, or if it appears that the insured 
has become able to engage in any occupation whatsoever for remuneration or profit, 
no further premium shall be waived and no further installment payments will be 
made by the company. But if the amount of insurance shall then have been reduced 
under the foregoing provisions, such reduced amount of insurance shall thereafter 
be the face amount of this policy, and the premiums thereafter falling due will be 
reduced in proportion to the reduced amount of insurance.” 


[1, 2] The decision turns upon the proper construction of the phrase “while this 
policy is in full force and effect,” as shown in the second excerpt copied above. 
Defendant’s contention is that, as affecting benefits secured in case of total and per- 
manent disability, the phrase should be taken to intend that the disability insured 
against must occur after the lapse of one full year from the date of the policy, and 
the argument for that contention is found in the first excerpt copied above, where, 
it will be noted, the policy insures the life of the holder to the full amount stipu- 
lated only in case death ensues after the lapse of one full year. If the policy intends 
some like limitation of liability in case of a claim under the total disability clause, 
it falls far short of making its intention equally plain. There is no need to lay 
particular stress upon the proposition that policies of insurance will be construed 
liberally in favor of the insured and strictly against the insurer, which is the rule 
applied when the policy is reasonably susceptible of two construction§ consistent with 
the object of the obligation (Travelers’ Ins. Co. v. Plaster, 98 So. 909, 210 Ala. 
607), though that rule might be utilized in support of a decision in favor of plaintiff, 
appellee. We think an even better solution, a fairer reason for admitting plaintiff's 
contention, is found in the language of the concluding clause of the second excerpt and 
in the third excerpt, supra, whereby is limited the promise, made in the forepart of 
the second excerpt, to pay the insured $100 per annum for 5 years—$500 being the 
full amount of the insurance provided for—in the event of total permanent dis- 
ability. The stipulations of the policy referred to make provision for the continued 
life of the policy, under which payments for total disability have been made, when 
the policy owner recovers from his permanent disability—as no doubt they some- 
times do—but for a reduced amount of insurance and for reduced premiums. It 
seems fair to assume that, if the policy writer had intended that there should be no 
insurance against permanent disability by reason of accident or disease during the 
first year of the life of the policy, he would have stated his proposition in language 
which would have left no reasonable ground for doubt as he did in the first excerpt 
when providing that payments on account of death within one year from the date 
of the policy should be made on a reduced scale. This, we think, is the natural 
construction of the language of the policy. The expression, “and while this policy 
is in full force and effect,” is a mere pleonasm, as indeed is the equivalent expression, 
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“and there is no default in payment of premiums beyond the four weeks grace 
period,” both of which might have been omitted without in the least affecting the 
meaning or operation of the policy, because its continued life was in other parts made 
clearly to depend upon the payment during the life of the insured of the specified 
weekly premiums. As we are able to see it, the policy in question was in full 
force and effect from the moment when the first premium was accepted and the 
policy issued. 

The policy was correctly construed in the trial court, and its judgment must 
be affirmed. 

Affirmed. 

Gardner, Miller, and Bouldin, JJ., concur. 

MUTUAL AID UNION v. LOVITT. (No. 219.) 
(Supreme Court of Arkansas. March 8, 1926. Rehearing Denied April 5, 1926.) 
281 Southwestern Reporter 354. 

1. INSURANCE—TESTIMONY, IN ACTION FOR LIFE INSURANCE, 
WHERE DEFENSE WAS NON-PAYMENT OF ASSESSMENT, AS TO 
a PAYMENTS, AND THEIR. APPLICATION, WAS 
PROPER. 

Testimony, in action for life insurance, where the defense was non-payment of 
the last assessment, as to what assessments were made by the insurer on the certificates 
on which payments were being made, and the payments which were made, and their 
application, and the non-payment of the last assessment, was relevant, and it was 
error to exclude it. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

2. INSURANCE. 

Where life insurance certificate made application part of contract, and applica- 
tion stated applicant accepted the by-laws, the by-laws became a part of contract. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

3. INSURANCE—IT WAS ERROR TO EXCLUDE TESTIMONY AS TO THE 
LEVYING OF ASSESSMENTS BY THE BOARD OF DIRECTORS, AND 
COPIES OF THEIR RESOLUTIONS IN SO DOING, IN ACTION FOR 
LIFE INSURANCE. : 
In action for life insurance, where the defense was non-payment of assessment, 

exclusion of testimony of president of insurer as to levying of assessments by board 

of directors, and introducing copies of their resolutions in so doing, was error. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 

4. INSURANCE. 

In action for life insurance, where the defense was non-payment of last assess- 
ment, evidence eld not to sustain finding that the last assessment was paid. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

On Rehearing. 

6. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUPPORT FINDING 
THAT ASSESSMENT ON LIFE INSURANCE CERTIFICATE WAS 
CALLED BY AUTHORITY OF BOARD OF DIRECTORS. 

Where defense to action for life insurance was non-payment of last assessment, 
evidence held sufficient to support finding last assessment was called by authority of 
board of directors. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Crawford County; James Cochran, Judge. 

Action by J. W. Lovitt against the Mutual Aid Union. From a judgment for 
plaintiff, defendant appeals. Judgment reversed, and cause dismissed. 

J. V. Walker, of Fayetteville, and Duty & Duty, of Rogers, for appellant. 

D. H. Howell, of Van Buren, for appellee. 

Woop, J. This action was instituted by J. W. Lovitt, the beneficiary in a policy of 
life insurance issued by the Mutual Aid Union to Mary O. Lovitt, dated the Ist of 
October, 1915. Lovitt alleged that Mary O. Lovitt, the assured, died on the 6th of 
May, 1924, and that from the Mutual Aid Union was due him the sum of $1,000 
on the policy. In its answer, the defendant set up that the policy had lapsed because 
of the non-payment of assessments on the policy in January, 1924. The cause was by 
consent tried by the court sitting as a jury. 
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The plaintiff testified and identified the policy or certificate of insurance, and 
stated that he was the beneficiary therein. The death of his wife as alleged was 
admitted by the defendant. Witness stated that he paid all of the assessment of 
which he received notice. He notified the company of the death of his wife, and it 
failed to pay. The witness was asked if he paid the January assessment for 1924, 
and answered that he sent a check in December and the check was turned down. 
Witness got notice that the check was turned down and then he sent a money order 
to recover this check and pay his last assessment. Witness sent the money order 
about the 10th of January. After he sent the money order in, he never got any 
further notice. Witness wrote the company a letter stating that he sent the money 
—_ to pay the turned down check and the last assessment. Witness identified the 
etter. 

After witness wrote the letter and returned to them the $3.53 refund check, he 
did not send the company any more money—never received any more notices. Wit- 
ness did not know whether there was a double assessment in December. He only 
knew as he got notices from the company. The double assessment in the certificate 
and the other certificates witness was paying on amounted to $7.06. That amount 
was for a double assessment. His single assessment amounted to $3.53. The amount 
of $7.06 constituted the payment of the three certificates on which witness was pay- 
ing. When witness sent the money order back about the 10th of January, he included 
enough to take up the check of $7.06, and the last assessment of $3.53, making the 
total amount of the money order $10.59. Witness never sent the company any more 
money after sending the money order for $10.59, except he returned just what they 
had returned to witness. Witness never got any further notice. Witness stated that 
the Mutual Aid sent him a refund check of $3.53, but did not remember that the 
company wrote him a letter, inclosing a little printed card, telling him that they 
could not accept the amount sent in as a deposit account, but witness did write the 
letter introduced in evidence. 

J. W. Walker testified that he was the president of the Mutual Aid Union. He 

identified the application of Mary O. Lovitt and the certificate of insurance. A 
double assessment was issued on the certificate in controversy on November 12, 1923, 
amounting to $2.16. Lovitt was paying also on two other certificates. The total 
assessment against the three certificates in November, 1923, amounted to $7.06. The 
“company received a check December 12, 1923, from Lovitt on the Farmers’ & Mer- 
chants’ Bank of Mulberry, Ark., for $7.06, covering the three assessments on which 
he was paying for November, 1923. The check was returned to the company unpaid. 
The company on December 31, 1923, wrote to Lovitt a letter, in which it notified him 
that the $7.06 had been returned unpaid, and requested him to remit at once in order 
that the certificates might not lapse, and inclosed a self-addressed envelope for 
Lovitt to use in making his remittance. The witness explained that the company 
was a Mutual Insurance Company doing business on the assessment plan. 

In December, 1923, another assessment was called on the certificates on which 
Levitt was paying, including the certificate in controversy. On January 12, 1924, 
another assessment was called against the certificate in controversy and notice of 
the January assessment was mailed to Lovitt; he being the person designated in the 
application to receive such notice, showing the amounts due on the certificates on which 
he was paying. On January 15th, the company received a money order from Lovitt 
in the sum of $10.59. This order was cashed by the company, and the sum of $7.06 
was applied to the payment of the December and January assessments, the amount 
due at that time on the certificates on which Lovitt was paying. The company still 
held Lovitt’s unpaid check for $7.06 sent to pay the November assessments and it 
supposed that Lovitt wanted the December and January assessments paid with the 
$10.59. After paying the December and January assessments out of this money order, 
there was left a balance of $3.53 which the company returned to Lovitt by refund 
check, and with this the company sent him a notice advising him that the $7.06 had 
gone to pay the assessments for December, 1923, and January, 1924. 

On January 17, 1924, Lovitt wrote the company, returning to it the refund check 
for $3.53, and stating that it was to take care of the last assessment; also stating that 
the $7.06, the balance of the money order, was to pay the check that had been returned 
for the double assessment. In this letter, he requested the company to notify him by 
return mail whether the matter had been “straightened up,” as he wanted to keep 
paid on the three certificates, including the one in controversy. Upon receipt of this 
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letter, the company canceled the January payment on the certificate in controversy and 
applied it to the payment of the November assessment as requested by Lovitt in his 
letter and the December assessment which absorbed the entire amount of the money 
order, leaving the January assessment unpaid, on which they had previously mailed 
notice to Lovitt, which notice he returned to the company in his letter of January 
17, 1924. After completing this transaction, the company again sent Lovitt a notice 
of the January assessment, and wrote him a letter on January 25th, inclosing the 
notice cards. The letter was addressed to him at Mulberry, Ark., and advised him 
- of what the company had done in compliance with his last letter, and stated that it 
had canceled the payment of the January assessment, taking up the turned down check 
given for the payment of the November and December assessments, and stating that 
it was inclosing notice of the January assessment then due, so that he might make 
payment to cover. 

The by-laws of the company were introduced. They provide, among other things, 
that the levying of an assessment consists of the mailing of a notice to the individual 
members of the Union, or the person designated by such member to receive the notice, 
on the authority of the board of directors, giving the date of the assessment and the 
amount due from the member, and the burden is placed upon the member to show 
that the notice was not mailed as designated. The levying and mailing of the assess- 
ment to the last-known address of the member or the person designated to receive the 
notice shall constitute a legal and valid notice of the assessment, although such notice 
may not in fact be received by the member or person designated to receive the notice; 
and the failure to receive the notice, in fact, shall not prevent the certificate from 
lapsing, if the assessment is not paid within the time provided by the by-laws. All 
members are subject to each and every assessment made against them on their mem- 
bership certificates. Prompt and due payment of the assessments must be made 
within 30 days from the date of the assessment, or the membership certificates lapse 
and become void. 

Another provision is that when notice of assessment has been made, as provided 
under the by-laws, to the person designated at his or her last-known address, the 
Union shall not be responsible for default or miscarriage of the postal department in 
delivering the notice or for the non-receipt of same by the member, and such fact 
shall not prevent the certificate from lapsing, if the assessment is not paid as in the 
by-laws specified. There is a provision for reinstatement of the member whose 
certificate has lapsed within 12 months thereafter by paying an amount equal to all 
of the assessments. There is a provision in the application making the same a part 
of the contract for membership and insurance in the company. Resolutions were 
offered by the board of directors, showing that the assessments were aithorized of 
the members by the board for the months of November and December, 1923, and 
for the month of January, 1924. Upon substantially the above facts the court found 
in favor of the plaintiff and rendered a judgment in his favor in the sum of $1,000, 
from which judgment is this appeal. 

{1] 1. The testimony of Walker, by agreement, was in the form of depositions. 
We have set forth the substance of his entire testimony as if no objections had been 
made to it in the trial court, because we find that such objections as were made were 
not well taken, and the court erred in sustaining the objections made by plaintiff to 
certain portions of his testimony. For instance, interogatory No. 16: 

“Whether or not another assessment against the certificate in controversy was 
called in December, 1923, and the amount thereof.” 

The court refused to allow the answer to this question to be read in which he ex- 
plains, as set forth in his testimony above, that another assessment was called by the 
board of directors on December 12, 1923, and he explains in detail the assessments 
which Lovitt was paying on the different certificates, including the certificates in 
controversy, and stated that on January 12, 1924, another assessment was called against 
the certificate in controversy, and he tells how the assessments against the other cer- 
tificates, except the one in controversy, were paid, and shows how the money sent 
was appropriated. He states that the money sent appellant was appropriated according 
to the directions of the apellee, who was making the payments, and, after making such 
appropriations, the assessment for January, 1924, was left unpaid. This testimony 
was all relevant to the issue, and the court erred in excluding the answer to inter- 
rogatory No. 16. 

The trial court also excluded the answer to interrogatry No. 20, in which Walker 
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was asked whether or not an assessment had been called by the board of directors 
in January, 1924, and to which interrogatory he answered in the affirmative, and 
stated also that the board of directors called an assessment for November and 
December, 1923. The court likewise erred in excluding the answer to this inter- 
rogatory, because this testimony was relevant to the issue as to whether or not the 
appellee had placed in the hands of the appellant the assessments that were due on the 
certificates in controversy, including the January assessment, which appellant claims 
was not paid; that the non-payment of same caused the policy to lapse. 

[2] The certificate expressly makes the application a part of the contract of © 
insurance, and the application itself states that it is a part of the contract and that 
the applicant accepts the by-laws and regulations of appellant. Thus the by-laws 
of the association became a part of the contract of insurance. Baker v. Mosaic 
Templars of America, 204 S. W. 612, 135 Ark. 65, L. R. A. 1918F, 776, Sovereign 
Camp, W. O. W., v. Newsom, 219 S. W. 759, 142 Ark. 132, 14 A. L. R. 903. See, 
also, United Assurance Association v. Frederick, 195 S. W. 691, 130 Ark. 12. 

[3] Section 4 of the by-laws of the association provides, in substance, that the 
revenue of the association shall be derived from assessments of its members. After 
providing how the amount of the assessment should be ascertained, it provides that 
the levying of an assessment shall consist of the mailing of a notice to the individual 
members on the authority of the board of directors, which notice shall include the 
date of the assessment and the amount due from the member. Then follows the 
provision that, when the assessment has been levied it shall be accepted as prima 
facie evidence of the mailing of the notices, etc. Now there is no provision in the 
by-laws prohibiting the president of the appellant from testifying that the assess- 
ments were called by the authority of the board of directors or making the record 
itself the only evidence, or the best evidence, of the fact that the assessments were 
called by the authority of the board of directors. In the absence of such provision in 
the by-laws, the fact that the directors authorized the call of the assessment may be 
proved by the president or the secretary of its board of directors, and certainly by 
copies of the resolutions of the board of directors calling the assessments. 

The court erred in not taking into consideration the answer of Walker to inter- 
rogatory No. 20, in which he testified that there was an assessment by the board of 
directors for January, 1924, and also November and December, 1923, and presented 
copies of the resolutions of the board calling such assessments. These resolutions 
show that the board of directors ordered the assessment and that the secretary was 
directed to mail a notice to each member of the particular circles of appellant in 
which the assessments were levied, showing the date and the amount thereof. The 
testimony of Walker in connection with the resolutions was sufficient to show that 
the assessments for the months of November and December and January were 
called in accordance with the by-laws of the appellant and in conformity with the 
law applicable to such cases announced in Mutual Aid Union v. Perdue, 258 S. W. 
375, 162 Ark. 551. In that case we said: 

“The levying of assessments was not a mere clerical duty which the secretary 
might perform, but that the authority and duty to levy assessments devolved upon 
the board of directors, and that a valid assessment could only be levied by the board.” 

In the case at bar, the assessments were levied by the board and the amount told 
and the time when they were to be paid were fixed, definite and certain, as shown by 
the testimony of Walker. 

[4] 2. Since the testimony of Walker was relevant and shows that the assess- 
ments were duly called, the only remaining questions is whether or not the Janu- 
ary assessment was paid. This is purely a question of fact and the undisputed 
testimony set out above shows that the January assessment was not paid. The 
correpondence in the record between the appellant and the appellee in regard to 
the payment of the assessments for November, December, and January proves 
conclusively that the January assessment was not paid. The appellee’s letter of 
January 17th directed the appellants specifically how the money he had sent was 
to be appropriated. In this letter he requested that appellant let him know by 
return mail if they had “straightened up” the matter and expressing a desire to 
keep the assessments paid on the three certificates, including the one in controversy. 
The appellant, in answer to that letter on January 25th, told appellant that they 
had made the appropriations of the amount of money in its hands in compliance 
with his request, and that it left the January assessment unpaid, and requested 
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appellee to remit that assessment. And on February 1, 1924, the appellee. was 
notified that the assessment on the certificate in controversy had not been paid and, 
unless paid by February 12th, the certificate would lapse. The appellee admitted 
that he received a letter after the 17th of January, 1924, but denied that he received 
the letter of appellant of January 25th. He stated that the company wrote him 
that the policy was in good condition. On cross-examination, he stated that he 
sent them the $10.59 in January, which paid all assessments due at that time, 
but he did not remember whether it included the January assessment. While he 
testified that he did not receive any notice after he sent appellant the 
money on the 10th of January, 1924, he does not deny that he received the letter 
of appellant to him on February 1, 1924, stating that it had notified him 20 days 
before of the January assessment—that the January assessment was due—and 
that they had heard nothing from him. ’ 

The testimony adduced by appellant shows that the January assessment has 
not been paid, and there is no testimony of appellee to the contrary. 

Therefore we are convinced that there is no testimony to support the finding 
of the trial court that the January assessment was paid. Under the by-laws, 
unless the assessments were paid within 30 days, the certificate lapsed, and was 
void. 

The judgment is reversed, and, inasmuch as the testimony has been fully 
developed, the cause is dismissed. 

On Rehearing. 

[5-7] Our attention is called to the fact that the motion for new trial does 
not assign as error the ruling of the trial court in excluding the answer to inter- 
rogatory No. 20 in Walker’s deposition. We therefore cannot consider the ruling 
of the court in excluding the answer to interrogatory No. 20. But we cannot 
agree with learned counsel in their contention that the answer to interrogatory 
No. 16 does not show that the January assessment was called by the authority of 
the board of directors. The answer to interrogatory No. 16 must be considered as 
a whole. True, by question No. 16 the witness was asked only whether or not 
another assessment was called against the certificate in December, 1923. But the 
witness, in answer to the question, not only answered as to the assessment for 
December, 1923, but also as to the assessment for January, 1924. Although the 
answer covered more ground than the interrogatory, nevertheless the answer was 
relevant to the issue, and was admissible. After stating that assessments were 
called by the board of directors for December, 1923, and the amounts thereof, the 
witness continues : 

“On January 12, 1924, another assessment was called against certificate 279 
in circle 45, which is the certificate involved in this suit.” 

It occurs to us that the information sought by the interrogatory was whether 
or not the assessment was legally called. That is the necessary implication. That 
was the information desired, and when the witness stated that the December 
assessments were called by the board of directors, and followed this immediately 
by the statement that on January 12th another assessment was called, he neces- 
sarily meant that the January assessment was likewise called by the board. An 
assessment could not have been legally called in any other way. When the 
answer is taken as a whole, it would be “sticking in the bark” to hold that the 


witness did not say that the January assessment was called by the board of 
directors. 


The motion for rehearing is therefore overruled. 


LAWSON v. BARBEE et al. (No. 271.) 
(Supreme Court of Arkansas. March 29, 1926.) 
281 Southwestern Reporter 365. 
INSURANCE—ATTEMPTED CHANGE OF BENEFICIARY UNDER BENE- 
FIT CERTIFICATE HELD INEFFECTIVE WITHOUT CONSENT OF 
BENEFICIARY, REQUIRED BY CONSTITUTION OF SOCIETY. 
Where constitution of fraternal order issuing benefit certificate required con- 
sent of beneficiary named in certificate to substitution of beneficiary, attempted 
substitution without such consent, 5 days prior to death of insured, held ineffective. 
(For other cases, see Insurance, Dec. Dig., § 782.) 


Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 
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Suit by Charlie Barbee and others against the Grand Court of Calanthe, Knights 
of Pythias, in which Annie Lawson intervened and filed a cross- -complaint. Judg- 
ment for plaintiffs, and intervener appeals. Affirmed. 

William & Holloway, of Lonoke, for appellant. 

A. F. Triplett, of Pine Bluff, for appellees. 

Situ, J. This litigation is between parties claiming to be beneficiaries under 
a benefit certificate issued by the Grand Court of Calanthe, Knights of Pythias, 
upon the life of Callie Barbee, dated November 29, 1912. The insured died, and 
the fraternal order which issued the certificate admitted its liability thereon, and 
has paid the amount thereof into court. The certificate was payable to the children 
of the insured, who brought this suit, and Annie Lawson, a niece of the insured, 
intervened, and was made a party, and filed an answer and cross-complaint, in which 
she alleged that the insured had, before her death, changed the beneficiary in said 
certificate by designating the intervener as the beneficiary. 

The issues in the case were so framed that the case was disposed of on a 
demurrer to the answer and cross-complaint of the intervener, Annie Lawson. 
An amended complaint was filed, exhibiting the certificate sued on, and it was 
alleged in the amended complaint that the certificate was not assignable, and that 
the only provision in the constitution and by-laws of the defendant fraternal order 
concerning designation and change of beneficiary in the benefit certificates issued 
by the order was contained in section 13 of article 16 of the constitution, which reads 
as follows: 

“Application for policies for new members must be accompanied with a medical 
certificate approved by the Grand Medical Register, $.05 for such approvals, $.50 
for new policy and endowment for current quarter in which, member joins. 

“When a policy is received by local court, name of beneficiary must be in- 
serted in the assignment on the back of policy in the presence of the court with the 
Worthy Counsellor and register of deeds as witnesses. 

“Any old member desiring to raise a policy must be’ examined and send ap- 
proval of Grand Medical Register with fifty cents to the office of Grand Register 
of Deeds. 


“In making application for duplicate policy when misplaced, lost, or destroyed, 
same must be accompanied by sworn affidavit, acknowledged by notary public, 
stating cause for same, and, if assignment is to be changed, by sworn affidavit of 
the same kind of willingness on the part of the present beneficiary before she can 
obtain duplicate. 

“Such policies shall bear both date of issue and date of first endowment.” 

The alleged change in the beneficiary was made only 5 days before the death 
of the insured, but it was not alleged that the original beneficiaries had consented 
to the change, and no action was taken in regard to the change of beneficiary by 
the defendant fraternal order, but it is conceded that the attempted change of 
beneficiary was in form sufficient to support that action, if there was in fact a 
right to change the beneficiary without the consent of the beneficiaries named in 
the certificate. 


The question presented for decision is therefore whether the insured had 
the right to change the beneficiary without the consent of the beneficiaries named in 
the certificate. 

In the case of Johnson v. Hall, 17 S. W. 874, 55 Ark. 210, this court, following 
its previous holding in the case of Block v. Valley Mutual Ins. Ass’n, 12 S. W. 
477, 52 Ark. 201, 20 Am. St. Rep. 166, held that: 

“A certificate issued by a mutual benefit society, by which it agrees, at the 
holder’s death, to pay a certain sum of money to the holder’s children, constitutes 
an ordinary policy of insurance; and the holder has no power to change the bene- 
ficiaries named in the certificate unless expressly authorized to do so by the policy 
itself, or by the articles of association or by- laws of the society where these are 
by the terms of the policy made a part of it.’ 

In the case of Carruth v. Clawson, 133 S. W. 178, 97 Ark. 50, the court quoted 
the above language, and proceeded to say: 

“Since those decisions were rendered by this court, the adjudged cases on the 
subject in the courts of the country have multiplied greatly, and the authorities are 
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conflicting. It is unnecessary to determine where the weight of authority on the 
subject rests at this day; this court deliberately took position on the question, and 
we deem it inadvisable to change, even though the weight of authority be found 
now to be against us.” 


The certificate sued on is exhibited with the complaint, and it is silent on the 
subject of changing the beneficiary. The complaint alleges that the only provision 
on the subject found in the constitution and by-laws is contained in section 13 of 
article 16 of the constitution, which we have quoted in full. The relevant portion 
of this section of the constitution is‘ the part reading as follows: 


“In making application for duplicate policy when misplaced, lost, or destroyed, 
same must be accompanied by sworn affidavit, acknowledged by notary public, stating 
cause for same, and, if assignment is to be changed, by sworn affidavit of the same 


kind of willingness on the part of the present beneticiary before she can obtain 
duplicate.” 


Provision is there made for the issuance of a duplicate policy when the original 
is misplaced, lost, or destroyed. It is there further provided that, “if assignment 
is to be changed,” which may mean if the beneficiary is to be changed, this may be 
done by making the same kind of affidavit required to obtain a duplicate in case the 
original certificate is misplaced, lost, or destroyed—that is, one acknowledged by a 
notary public, stating cause—but this affidavit is to be accompanied “by sworn 


affidavit of the same kind of willingness on the part of the present beneficiary 
before she can obtain duplicate.” 


This language is very ambiguous, but, if it be construed to mean that the 
beneficiary may be changed, the application requesting the change must be ac- 
companied by an assent to the change on the part of “first beneficiary” before the 
change can be made by the issuance of a duplicate or a new certificate. 


An undenied allegation of the amended complaint is that the original bene- 
ficiaries, the plaintiffs in the case, did not assent to the change of beneficiary, and 
we must therefore hold that there was no authority to make the change. This 
is true because, as we have said, the only provision of the constitution or by-laws 
permitting a change of beneficiary authorizes the change only upon the condition 
that the original beneficiary consents thereto. 

The court was correct, therefore, under the pleadings in the case, in rendering 
judgment for the plaintiffs, and the judgment is therefore affirmed. 


AMERICAN INSURANCE UNION v. ROBINSON. (No. 241.) 
(Supreme Court of Arkansas. March 15, 1926. Rehearing Denied April 12, 1926.) 
281 Southwestern Reporter 393. 

1, INSURANCE—INSURANCE COMPANY, WHICH ABSORBED 
ANOTHER, COULD NOT BIND ONE INSURED IN LATTER BY ITS 
MERGER CONTRACT, WHICH IMPAIRED INSURED’S ORIGINAL 
CONTRACT, WHERE TERMS OF SUCH CONTRACT HAD NOT BEEN 
CHANGED. 

Where one insurance company was absorbed by another and latter sent rider to 
one insured by former, changing her certificate and roll numbers, but not attempting 
to change terms of original contract, insured was no bound by insurer’s merger 
contract, impairing insured’s original contract. 

(For other cases, see Insurance, Dec. Dig., § 705.) 


Appeal from Circuit Court, Woodruff County; E. D. Robertson, Judge. 

Action by Edgar W. Robinson against the American Insurance Union. 
a judgment for the plaintiff, defendant appeals. Affirmed. 

Basil Baker, of Jonesboro, for appellant. 

Jonas F. Dyson, of Cotton Plant, for appellee. 


_ Humpnreys, J. This suit, which appellee brought against appellant in the 
circuit court of Woodruff county, was predicated upon the theory that appellant 
became the successor of the American Mutual Benefit Association of Jonesboro, 
Ark., and was liable to appellee, the beneficiary in a life insurance certificate issued 
by said American Mutual Benefit Association of Jonesboro to his wife, Mary S. 
Robinson. The certificate for insurance and application therefor constituted a 


From 
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contract between the American Mutual Benefit Association of Jonesboro and Mary 
S. Robinson, whereby it agreed, in case of her death, to pay her beneficiary, the 
appellee herein, the sum of $75 in case she should die within six months after the 
date of the policy; the amount of the payment, however, to increase on the Ist 
day of each calendar month in the sum of $12.50 after the expiration of 6 months 
for and during a period of 74 months, or until it reached the maximum of $1,000, 
upon condition only that prompt and due payment by certificate holders be made 
at the home office of the American Mutual Benefit Association of Jonesboro for any 
and all assessments that might be made under the rules set forth in the application 
and by-laws of said association. Said association issued to Mary S. Robinson 
certificate No. 908 in class 4, which provided for payment to her beneficiary in 
accordance with the scale set out above within 30 days after satisfactory proof of 
her death should be made to it. Prior to her death, the American Mutual Benefit 
Association of Jonesboro was absorbed by the Home Protective Association of 
Springdale, Ark., which mailed the following rider to Mary S. Robinson, with 
directions to attach same to her certificate of insurance, which she did: 

“Please attach to your certificate. 

“The Home Protective Association of Springdale, Arkansas, hereby assume 
liability under certificate No. 908, class 4, issued to Mrs. Mary S. Robinson by the 
American Mutual Benefit Association of Jonesboro, Arkansas, and this certificate 
will hereby be known and designated as certificate No. 43, roll No. 6, of the Home 
Protective Association of Springdale, Arkansas. In writing about this certificate 
in future, always refer to certificate No. 43, roll No. 6. 

“Dated this 19th day of November, 1917. 

“[Signed] C. B. Dodson, President. 

“Charles F. Renner, Secretary.” 

Subsequently appellant took over the Home Protective Association of Spring- 
dale, and mailed notice to Mary S. Robinson, which it is admitted she received. 
This notice is as follows: 

“Make all remittances to Cashier Home Protective Chapters, American Insur- 
ance Union, Columbus, Ohio. Springdale office discontinued.” 

This notice was received in December, 1918. All the premiums and assessments 
were paid by Mary S. Robinson to each of these associations in accordance with 
her contract with the American Mutual Benefit Association of Jonesboro until the 
time of her death on the 30th day of September, 1923, under the terms of which 
said certificate of insurance had reached the value of $987.50. When the proof 
of her death and a claim for said amount was presented to appellant, it refused to 
pay the amount, denying it was successor to the American Mutual Benefit Associa- 
tion of Jonesboro, and contending that its liability to appellee was limited by con- 
tract between it and the Home Protective Association of Springdale, when it 
absorbed that company, to such amount as it should collect from the membership 
of roll No. 6, less one-sixth of the amount collected as expenses for collecting 
same during the month Mary S. Robinson died, which amounted to $237.23. <A 
voucher for said amount was tendered to appellee in full settlement of his claim, 
which was refused, and this suit followed. 

Appellant interposed its contract with the Home Protective Association of 
Springdale, limiting its liability as a defense to the action. The trial of the cause 
resulted in a judgment in favor of appellee for $987.50, from which is this appeal. 

[1] A reversal of the judgment is sought upon the theory that the insured, 
Mary S. Robinson, became a member of the Home Protective Association of Spring- 
dale, and subject to its by-laws ‘and constitution, by virtue of the merger of said last- 
named association with appellant. The rider which the Home Protective Association 
of Springdale, Ark., attached to the: certificate of insurance issued to Mary S. 
Robinson by the American Mutual Benefit Association of Jonesboro was an absolute 
assumption of liability under certificate No. 908, class 4, issued by the latter 
fraternal organization to Mrs. Robinson. Her certificate and roll numbers were 
changed for the purposes of designation and reference, but the rider did not 
attempt to change her membership or the terms of her original contract. It con- 
tained no provision requiring her to accept the rules and by-laws of the Home 
Protective Association of Springdale, nor did it contain a notification that her 
certificate would be controlled or governed by them. 
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[2] The argument, then, that Mrs. Robinson was bound by the contract between 
appellant and the Home Protective Association of Springdale, relative to its 
liability upon the insurance certificates of the membership of the former, is without 
foundation in fact, and must fall. The Home Protective Association of Springdale 
could only bind its members to a merger contract, and had no authority whatever 
to commit Mrs. Robinson, without her consent and knowledge, to an agreement 
impairing her original contract, which it had assumed and agreed to perform. It 
is true that appellant introduced testimony tending to show that it mailed a rider 
to Mrs. Robinson, to be attached to her certificate of insurance, embodying the sub- 
stance of its contract with the Home Protective Association of Springdale, limiting 
its liability in the payment of death losses, but appellee introduced testimony 
to the effect that Mrs. Robinson never received nor heard of such a rider. This 


question of disputed fact was determined against appellant in the trial, and it is 
bound by the finding. 


So far as Mrs. Robinson is concerned, appellant took the place of the Home 
Protective Association of Springdale, successor to the American .Mutual Benefit 
Association of Jonesboro, and, having accepted her monthly payments, is liable to 


her beneficiary on the contract she made with the American Mutual Benefit 
Association of Jonesboro. 


No error appearing, the judgment is affirmed. 


REID v. NEW YORK LIFE INS. CO. (No. 281.) 
(Supreme Court of Arkansas. April 5, 1926.) 
281 Pacific Reporter 675. 

1. BANKRUPTCY—ON FILING OF BANKRUPTCY PETITION, CASH 
SURRENDER VALUE OF LIFE POLICY AVAILABLE TO BANK- 
RUPT PASSES TO TRUSTEE (BANKRUPTCY ACT, § 70a[5], BEING 
COMP. ST., § 9654). 

Under Bankruptcy Act, § 70a(5), being Comp. St., § 9654, at time of filing 
of bankruptcy petition, cash surrender value of life policy of insurance available 
to bankrupt passes to trustee in bankruptcy. 

(For other cases, see Bankruptcy, Dec. Dig., § 143[12].) 

2,5 BANKRUPTCY—TRUSTEE IN BANKRUPTCY ACQUIRES NO 
GREATER RIGHT IN CASH SURRENDER VALUE OF POLICY 
ON BANKRUPT’S LIFE THAN WAS POSSESSED BY BANKRUPT 
AT TIME OF ADJUDICATION (BANKRUPTCY ACT, § 70a[5], 
BEING COMP. ST., § 9654). 

Trustee in bankruptcy, on his appointment and qualification, acquires no greater 
right in cash surrender value of policy on life of bankrupt, under Bankruptcy Act. 
§ 70a(5), being Comp. St., § 9654, than was possessed by bankrupt himself at time 
he was adjudged bankrupt. 

(For other cases, see Bankruptcy, Dec. Dig., § 143[12].) 

3. BANKRUPTCY—ADJUDICATION IN BANKRUPTCY DOES NOT IPSO 
FACTO RENDER AVAILABLE TO BANKRUPT OR TRUSTEE CASH 
SURRENDER VALUE OF POLICY ON BANKRUPT’S LIFE 
An adjudication in bankruptcy did-not ipso facto render available cash sur- 

render value of policy on bankrupt’s life to the bankrupt or to trustee, but pro- 

visions in insurance contract, which were conditions precedent, must first be 
complied with. 

(For other cases, see Bankruptcy, Dec. Dig., § 143[12].) 

4. BANKRUPTCY—TRUSTEE IN BANKRUPTCY, FAILING TO COM- 
PLY WITH PROVISIONS OF INSURANCE CONTRACT ON BANK- 
RUPT’S LIFE, REQUIRING SURRENDER OF POLICY WITHIN 
THREE MONTHS AFTER FAILURE TO PAY PREMIUM, HELD NOT 
ENTITLED TO RECOVER CASH SURRENDER VALUE (BANK- 
RUPTCY ACT, § 70a[5], BEING COMP. ST. § 9654). 

Trustee in bankruptcy, who failed to comply with provisions of insurance 
contract on life of bankrupt, requiring that policy be surrendered within three 
months after default in payment of premium, held not.entitled, under Bankruptcy 
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Act, § 70a(5), being Comp. St. § 9654, to recover cash surrender value of policy 

(For other cases, see Bankruptcy, Dec. Dig., § 143[12].) 

Appeal from Circuit Court, Craighead County; Geo. E. Keck, Judge. 

Action by M. B. Reid, trustee in bankruptcy of the estate of J. F. Meurrier, 
against the New York Life Insurance Company. Judgment for defendant, and 
plaintiff appeals. Affirmed. 

Cooley, Adams & Fuhr, of Jonesboro, for appellant. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, and Roy Penix, 
of Jonesboro, for appellee. 

Woop, J. This is an action instituted by M. B. Reid, trustee in bankruptcy 
of the estate of J. F. Meurrier, against the New York Life Insurance Company to 
recover the surrender value of a life insurance policy. The defense was that the 
plaintiff did not, within three months after the 3d day of December, 1923, surrender 
the policy and demand a cash surrender value, as it was required to do under the 
terms of the policy in order to entitle the insured to a cash surrender value. The 
facts, as shown by an agreed statement, are as follows: On December 3, 1919, the 
defendant issued to Joseph Meurrier a policy of life insurance in the sum of 
$10,000 payable to his estate. The third annual premium on the policy was not 
paid. The policy, among others, contained a provision to the effect that, after three 
full year premiums have been paid, the insured may, at the end of any insurance 
year, or within three months after any default in payment of premium, but not 
later, surrender the policy and receive its cash surrender value (which is designated). 
The cash surrender value here sought to be recovered amounted to $591.85. 

The policy contained this further provision: 

“(3) If the policy be not surrendered for cash or for paid-up insurance within 
three months after default in payment of premium, its cash surrender value at 
date of default, less the amount of any indebtedness, shall automatically purchase 
continued insurance from the date of default for the face of the policy, plus any 
dividend additions, and less any indebtedness to the company. The continued in- 
surance shall be without future participation and without the right to loans or cash 
surrender values.” 

On January 1, 1924, the plaintiff wrote the defendant notifying it of the 
filing of the petition in bankruptcy and of the adjudication thereof and the appoint- 
ment of plaintiff as trustee. The plaintiff, in this letter, notified the defendant that 
the plaintiff had been, directed by the court to ascertain the cash surrender value of 
the bankrupt’s policies of life insurance and to determine what steps were necessary 
for surrendering and obtaining their cash surrender value. 

The defendant, on January 11, 1924, answered the above letter, and stated that 
only one of the policies about which inquiry was made had a surrender value, which 
amounted to $591.85. On May 21, 1924, the plaintiff again wrote the defendant 
acknowledging receipt of defendant’s letter of January 11, 1924, and stating that 
the plaintiff desired to surrender the policy which the defendant had stated in its 
letter of January 11, 1924, had a surrender value of $591.85. In this letter plaintiff 
requested the defendant to let plaintiff know “the necessary steps to take to effect 
a surrender,” and to send plaintiff any forms if defendant desired the plaintiff to 
execute such forms. On January 24, 1924, the defendant wrote the plaintiff acknowl- 
edging receipt of plaintiff’s letter of May 21, 1924, and informing plaintiff that “the 
time within which this policy may be surrendered has expired. It has no present 
cash surrender value.” 

The plaintiff, upon the above facts, prayed the court to declare the law to be 
in effect that the plaintiff was entitled to recover the sum of $591.85, with interest 
at the rate of 6 per cent. per annum from May 21, 1924, to date, less the cost of 
carrying the policy from December 3, 1923, until May 21, 1924, amounting to $72.40, 
and prayed the court to render judgment in its favor in the sum of $519.35, with 
interest at 6 per cent. per annum from May 21, 1924. The court rejected these 
prayers, to which the plaintiff duly objected and excepted. The court thereupon 
rendered a judgment in favor of the defendant that the plaintiff take nothing, 
and that the defendant recover its costs. From that judgment the plaintiff duly 
prosecutes this appeal. 

{1] The appellant predicates his right to recover on section 70a(5) of the 
Bankruptcy Act of 1898, as amended (Comp. St. § 9654), which provides, in sub- 
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stance, that the trustee in bankruptcy shall be vested with title to the bankrupt’s 
property as of the date he was adjudged a bankrupt (except certain exemptions it 
is not necessary here to mention), and provided “that when any bankrupt shall have 
any insurance policy which has a cash surrender value payable to himself, his estate, 
or personal representatives, he may, within thirty days after the cash surrender value 
has been ascertained and stated to the trustee by the company issuing the same, pay 
or secure to the trustee the sum so ascertained and stated, and continue to hold, own, 
and carry such policy free from the claims of the creditors participating in the 
distribution of his estate under the bankruptcy proceedings, otherwise the policy shall 
pass to the trustee as assets.” 

The appellant contends that at the time of the filing of the bankruptcy peti- 
tion the cash surrender value of the policy of insurance available to Joseph F. 
Meurrier passed to the appellant, the trustee in bankruptcy. This may be conceded, 
and it is so decided in Burlingham v. Crouse, 33 S. Ct. 564, 228 U. S. 459, 57 L. Ed. 
920, 46 L. R. A. (N. S.) 148, where it is said: 

“We think it was the purpose of Congress to pass to the trustee that sum which 
was available to the bankrupt at the time of bankruptcy as a cash asset, otherwise 
to leave to the insured the benefit of his life insurance.” 

See, also, Everett, Trustee, v. Judson, 33 S. Ct. 568, 228 U. S. 474, 57 L. Ed. 
927, 46 L. R. A. (N. S.) 154; Andrews v. Partridge, 33 S. Ct. 570, 228 U. S. 479, 
57 L. Ed. 929. The question then recurs, What sum, if any, was available to the 
appellant, the trustee in bankruptcy, on October 20, 1923, the day when Meurrier 
was adudged a bankrupt and the appellant was appointed the trustee in bankruptcy 
of his estate? On that day the agreed statement of facts shows that one of the 
bankrupt’s policies of insurance had a cash surrender value of $591.85, the amount 
in controversy, and that on that day this policy was surrendered to the appellant, 
the trustee, as a part of the assets of the bankrupt’s estate. The issue then in its 
final analysis is whether or not the above sum, under the terms of the policy, was 
available to the bankrupt on that day. This issue must be determined by the 
provisions of the third subdivision of the contract of insurance set out above, to wit: 

“If the policy be not surrendered for cash or for paid-up insurance within three 
months after default in payment of premium, its cash surrender value at date of 
default, less the amount of any indebtedness, shall automatically purchase continued 
insurance from the date of default for the face of policy, plus any dividend addi- 
tions and less any indebtedness to the company. The continued insurance shall be 
without future participation and without the right to loans or cash surrender values.” 

[2, 3] Now the trustee in bankruptcy, upon his appointment and qualification, 
acquired no other or greater right of title in the cash surrender value of the 
policy under the provisions of section 70a(5) of the Bankruptcy Act of 1898 than 
was possessed by the bankrupt himself at the time he was adjudged a bankrupt. As 
is said in York Mfg. Co. v. Cassell, 26 S. Ct. 481, 201 U. S. 344, 50 L. Ed. 782: 
“Under the provisions of the bankrupt act the trustee in bankruptcy is vested with 
no better right or title to the bankrupt’s property than belonged to the bankrupt at 
the time when the trustee’s title accrued.” The seizure by the court of bankruptcy 
did not operate as an attachment nor as a lien upon the property. “The trustee under 
such circumstances stands simply in the shoes of the bankrupt, and as between them 
he has no greater right than the bankrupt.” In other words, where no rights of 
creditors have attached, under the local law the trustee in bankruptcy takes no higher 
title than the bankrupt had. See, also, In re Wade (D. C.) 185 F. 664. The ad- 
judication in bankruptcy did not ipso facto render available the cash surrender 
value of the policy to the bankrupt nor to the trustee. To make that sum available, 
either the insured, the bankrupt, or the trustee, who stood in his shoes, had to com- 
ply with the provisions of the contract of insurance which were conditions precedent 
to the availability or then payment ef the cash surrender value. Under the express 
provisions of the policy, before the cash surrender value thereof could be realized 
or paid to the bankrupt or to the trustee in bankruptcy, the policy had to be sur- 
rendered to the insurance company within three months after the default in the 
payment of the premiums. This was not done by the bankrupt himself nor by the 
trustee in bankruptcy. Not having been done, again the rights of the parties, in 
such eventuality, were clearly fixed by the terms of the contract between them, to 
wit, upon a failure to surrender the policy at the expiration of three months after 
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default in payment of premiums, the cash surrender value at that date automatically 
was converted into continued insurance as therein specified, and the surrender value 
was thus absorbed, and under the terms of the policy thereafter there was no 
surrender value. 

What was said in Re Chandler (D. C.) 290 F. 988, upon the facts of that case 
is equally applicable here: 

“While the filing of the petition is a caveat to all the world, and, in effect, 
an attachment and injunction * * * and while, on adjudication, title to the bank- 
rupt’s property becomes vested in the trustee in actual or constructive possession, 
and is placed in the custody of the bankruptcy court * * * and therefore, upon ad- 
judication, the insurance company held for the trustee the full surrender value of the 
policies, which became payable to the latter, unless the bankrupt elected to pay it 
as of the date of filing of the petition, nevertheless the trustee, except in cases of 
fraud, concealment, or unlawful preference, stands in the shoes of the bankrupt, 
and the property which comes into his hands as assets is subject to all the equities 
impressed upon it in the hands of the bankrupt. * * * The policies were continuing 
contracts, in which performance by both parties was essential. The trustee, there- 
fore, took them cum onere. * * * As between the trustee and the insurance com- 
pany, therefore, the trustee cannot take the benefits under the policies and avoid 
the obligations impressed by their terms.” 

See, also, Frederick, Trustee, v. Fidelity Mutual Life Ins. Co., 41 S. Ct. 503, 
256 U. S. 395, 65 L. Ed. 1009. 

[4] It follows that the appellant, having failed to comply with the provisions 
of the contract of insurance in order to make available the cash surrender value 
thereof at the time same had a cash surrender value, and having delayed to comply 
with the terms of the policy until the cash surrender value was absorbed and passed 
into other values and rights of the parties to the contract of insurance, there is no 
liability against the appellee for such cash surrender value, because at the institu- 
tion of the action there was none. The trial court. ruled correctly in so holding, 
and its judgment is therefore affirmed. 


SUPREME TRIBE OF BEN HUR v. BASTIAN. (No. 12118.) 


(Appellate Court of Indiana, in Banc. March 31, 1926.) 
151 Northeastern Reporter 346. 

4. INSURANCE—INSURER’S DELAY IN TENDERING BACK PREMIUMS 
AFTER PROOF OF LOSS PUT IT ON INQUIRY WHETHER INSURED 
WAS OF INSURABLE AGE HELD UNREASONABLE. 

Delay of insurer seeking cancellation of benefit certificate in tendering premiums 
140 days after proof of death and 80 days after affidavit, that date of birth given 
therein was incorrect, held unreasonable. 

(For other cases, see Insurance, Dec. Dig., § 730.) 

Appeal from Sullivan Circuit Court; Walter Wood, Judge. 

Action by Lulie F. Bastian against the Supreme Court of Ben Hur. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Lindley & Bedwell, of Sullivan, and Clay A. Phillips and Thomas F. O’Mara, 
both of Terre Haute, for appellant. 

Daniel V. Miller and Frank A. Kelley, both of Terre Haute, and Charles D. 
Hunt, of Sullivan, for appellee. 

Nicuoras, C. J. Action by appellee filed in the superior court of Vigo county, 
Ind., and subsequently venued to and tried in Sullivan circuit court, upon a policy 
of insurance, known as a benefit certificate, issued by appellant. Appellant, by 
answers, resisted the action on the ground that the deceased, Luther Bastian, the 
insured member, was not 16 years of age as represented and warranted in his applica- 
tion at the time of applying for insurance, but Was only fifteen years of age, an age 
at which. the by-laws of appellant forbade applicants to be insured, and for the 
same reasons by its cross-complaint it sought a cancellation of the certificate. 

(1) The jury returned a verdict for appellee in the sum of $1,328.65, and also 
finding against appellant, on its cross-complaint. 

2) The court overruled appellant’s motion for a new trial and rendered judg- 
ment on the verdict for appellee and against appellant in the sum of $1,328.65. ; 

The errors presented and relied upon for reversal are that the court erred in 
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overruling appellant’s motion for a new trial; in rendering judgment in favor of 
appellee and against appellant for $1,328.65, without any finding having been made 
upon appellant’s cross-complaint; and that the court had no jurisdiction to render a 
judgment in favor of appellee and against appellant until the court had made a 


finding upen the issue joined on the appellant's cross-complaint and appellee’s answer 
thereto. 


[1] Presenting that the court erred in overruling its motion for a new trial, 
apellant earnestly contends that it was reversible error for the court to refuse to 
give its tendered instruction No. 3. This instruction would have informed the jury 
that the evidence was undisputed that the application of the insured was a part of 
the contract of insurance, and it set out therein clauses 1, 3, and 9 which, in sub- 
stance, stated that the warranties therein made and the laws of the Supreme Tribe 
then and thereafter in force were the basis of the contract, and that any untrue or 
fraudulent statement vitiated the policy and forfeited all payments made thereon, 
and that the contract was binding upon the beneficiary. There was no application 
of these facts so stated to any law of the case. There was simply a statement of 
undisputed evidence. The contract, including the application, had been read to the 
jury, and it was fully informed of these clauses of the application. While it might 
not have been error for the court to give the instruction, it certainly was not error 
for the court to refuse to restate to the jury what it already had before it. 


[2] Instruction No. 3. given by the court informed the jury that, if it found 
that the insured was under 16 years of age at the time the insurance certificate was 
issued to him, then appellant would have a right to have the certificate surrendered 
upon tendering the total amount of all moneys paid for such certificate, within a 
reasonable time. Instruction No. 9 informed the jury that, before appellant would 
be entitled to a surrender of the certificate because of breach of warranty, or mis- 
representations, it must, within a reasonable time, tender to the beneficiary the total 
amount of the premiums or assessments paid. Appellant now contends that actual 
fraud was averred, and that under the terms of the contract of insurance where 
there is actual fraud on the part of the insured, the premiums need not be tendered 
back. But appellant filed four paragraphs of answer and a cross-complaint, in each 
of which it averred that it had tendered back the amount paid for the certificate 
by way of premiums or assessments, and that it had ever since been ready and 
willing to pay back such premiums or assessments. Clearly it understood that it was 
incumbent upon it to make a tender of all moneys paid to it on the certificate, so acted 
and answered accordingly. It followed up these answers by the tender of instructions, 
not to the effect that no tender was required, but as to what was required of 
appellant in order to make its tender good. Having formed the issues and tried the 
case on the theory that it was required to make a tender, it may not for the first 
time in this court be heard to say that no tender was necessary. 


[3, 4] If it be conceded that the facts were undisputed, and that the court erred 
in its instruction No. 10, in submitting to the jury the question as to whether 
appellant made a tender of premiums or assessments received within a reasonable 
time, appellant was not harmed thereby. Proof of death was made October 12,: 
1918, by which it appeared that the insured was born February 26, 1898. By this 
it appeared that the insured was not of insurable age at the time his certificate was 
issued to him, and the appellant was thereupon put on inquiry as to the correct age 
of the insured. On December 11, 1918, appellee filed an affidavit with appellant in 
which she stated that she had inadvertently given the date of the birth of the insured 
as February 26, 1898, which was incorrect, and that the true date of birth was 
February 26, 1897. The tender was not made until March 1, 1919, or 140 days after 
the proof of death was filed, and 80 days after appellee’s affidavit was filed. Conced- 
ing, as appetlant contends, that the question of whether the delay in making the 
tender was unreasonable was for the court, this court holds that it was unreasonable. 
Having reached this conclusion, we do not need to consider further instructions as 
to the sufficiency of the tender. 


{5, 6] There was no error in excluding parol evidence of the contents of the 
birth page of appellee’s Bible; the book being in court and in the hands of appellant. 
The book itself was the best evidence of its contents. Finally, appellant complains 
that the court.erred in rendering judgment in favor of appellee without any finding 
by the court upon appellant’s cross-complaint, such cross-complaint being for the 
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cancellation of the insurance contract, and therefore in equity. But, without objec- 
tion by appellant, the issues joined on the cross-complaint were submitted to the 
jury for trial. There was no motion by either party that the court try the equity 
side of the case. The verdict of the jury was for appellee in the sum of $1,328.65, 
and against appellant on its cross-complaint. This verdict was received by the court 
without objection by appellant. In appellant’s motion for a new trial, there was 
no reason therefore calling attention of the court to the fact that the court had 
erred in submitting the issues joined on the cross-complaint to the jury. A trial 
by. the court of the equitable issue was thereby waived. Burns, R. S. 1914, § 418; 
Ross, Adm’r, v. Hobson, 26 N. E. 775, 131 Ind, 166, 172; Sheets v. Bray, 24 N. E. 
357, 125 Ind. 33, 36; Lindley v. Sullivan, 32 N. E. 738, 33 N. E. 361, 133 Ind. 588; 
Watson’s Works’ Practice, vol. II, § 1527 et seq. 
We find no reversible error. Affirmed. 


BANK SAV. LIFE INS. CO. v. BAKER, SUPERINTENDENT OF INSURANCE. 
(No. 26876.) 
(Supreme Court of Kansas. April 10,. 1926.) 
244 Pacific Reporter, 862. 
(Syllabus by the Court.) 

INSURANCE—STATUTE MAKING IT UNLAWFUL FOR LIFE INSUR- 
ANCE COMPANY TO FORFEIT POLICY FOR NON-PAYMENT OF 
PREMIUM WITHOUT FIRST GIVING NOTICE IN WRITING TO IN- 
SURED, HELD TO OPERATE PROSPECTIVELY AND TO HAVE NO 
EFFECT ON POLICY CONTRACTS PREVIOUSLY ISSUED (LAWS 
1925, C. 184). 

Chapter 184, Laws 1925, operates prospectively, and has no effect on policy 
contracts of insurance previously issued. 

(For other cases, see Insurance, Dec. Dig. § 302.) 

Burch, J., dissenting in part. 

Proceeding in mandamus under the Declaratory Judgment Act by the Bank 
Savings Life Insurance Company against W. R. Baker, Superintendent of Insur- 
ance. Judgment for the defendant. 

E. R. Sloan, of Holton (Robert Stone, George T. McDermott, Robert L. Webb, 
and Beryl R. Johnson, all of Topeka, and Frederic G. Dunham, of New York City, 
of counsel), for plaintiff. 

J. Earl Farrish, of Topeka, for defendant. 


Harvey, J. This is an action in mandamus and under the Declaratory Judgment 
Act. The point in controversy is whether the amended law, relating to notice of 
forfeiture of life insurance policies, applies to policies issued prior to its passage. 
The statute was originally enacted in 1913 (chapter 212, Laws 1913), was amended 
in a particular not here important in 1923 (R. S. 40—332, 40—333), and substantially 
amended by chapter 184, Laws 1925. As here printed, the words in brackets were 
in the statute of 1913, those in italics were not. The amended statute omitted the 
words in brackets but includes those in italics. 


“Section 1. It shall be unlawful for any life insurance company other than 
fraternal doing business in the state of Kansas within six months after default in 
payment of any premium or instalment of premium, to forfeit or cancel any life 
insurance policy on account of non-payment of any such premium or installment of 
premium thereon, without first giving notice in writing to the [holder of any] insured 
under such policy, of its intention to forfeit or cancel the same: Provided, however, 
that this section shall not apply to any policy under the terms of which the premium 
is to be paid weekly, bi-weekly or monthly and under which a grace period of at 
least four weeks is granted for the payment of every premium after the first, during 
which time the insurance shall continue in force. 

“Sec. 2. Before any such cancellation or forfeiture can be made for the non-pay- 
ment of any such premium the insurance company shall notify the [holder of] 
insured under any such policy, that the premium thereon, stating the amount thereof, 
is due and unpaid, and of its intention to forfeit or cancel the same, and such [policy 
holder] insured shall have the right, at any time within thirty days after such notice 
has been duly deposited in the post office, postage prepaid, and addressed to such 
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[policy holder] inswred to the address last known by such company [in which], to 
pay such premium: Provided, that in lieu of the notice hereinbefore provided in the 
case of policies providing for a period of grace of not less than thirty days or one 

month for the payment of premiums and containing any provision for cancellation or 
forfeiture in case of non-payment of premiums at the end of such period, the insur- 
ance company may, not more than thirty days prior to the date specified im such 
policy when any premium will become due and payable whithout grace, in like man- 
ner notify the insured under any such policy, of the date when such premium will 
fall due, stating the amount thereof, and its intention to forfeit or cancel the same 
if such premium be not paid within the period of grace provided in the policy; and 
any attempt on the part of such insurance company, within six months after default 
in the payment of any premium to cancel or forfeit any such policy without the notice 
herein provided for shall be null and void. The affidavit of any responsible officer, 
clerk or agent of the corporation, authorized to mail such notice, that the notice 
required by this section has been duly addressed and mailed by the corporation issuing 
such policy shall be prima facie evidence that such notice has been duly given.” 

The two material changes made by the amending statute of 1925, herein con- 
troversy, are (1) to prohibit an insurance company from forfeiting or canceling a 
policy for non-payment of premium within 6 months after default in such payment, 
without giving the notice required by the statute, while the 1913 statute required 
notice in all cases; and (2) providing, as to policies having a 30-day grace period, 
that the notice may be given not more than 30 days before the premium paying date, 
while the 1913 statute made no distinction as to policies having grace periods. Gen- 
erally speaking, the plaintiff contends that these provisions of the amended statute of 
1925 apply to all life insurance policies issued since the 1913 law went into effect, 
while the defendant contends that they apply only to policies issued after the 1925 
statute went into effect. 

Ordinarily statutes are designed to apply prospectively (to the future), rather 
than retrospectively (to the past). They may, of course, be remedial in their nature, 
designed to apply to and remedy existing conditions. They are not construed as 
applying retrospectively. unless such is clearly the legislative intent. When such 
construction will disturb vested rights, or impair the obligations of existing con- 
tracts, it will not be given unless the wording of the statute makes such construction 
imperative. 

This court, in construing the statute of 1913, held that it had no retrospective 
operation, and did not apply to policies issued prior to its enactment. Lightner v. In- 
surance Co., 154 P. 227, 97 Kan. 97; Priest v. Life Association, 161 P. 631, 99 Kan. 
295. In both cases the question was carefully considered. No good reason appears 
why the same rule should not apply to the statute of 1925. In both cases it was said 
in substance, that the statute makes a radical change in the contract, between policies 
previously issued, and those issued under the statute, a change materially affecting 
the rights and obligations of the parties. In Reynolds v. Insurance Co., 185 P. 1051, 
105 Kan. 669, 7 A. L. R. 1558; it-is said: 

“The statute requiring the giving of the written notice was a part of the policy.” 

In Cunningham v. Insurance Co., 189 P. 158, 106 Kan. 631, it is said: 

“So that except for the statute a forfeiture would have resulted automatically 
from a default which continued for thirty days. The statute, of course, is to be read 
into the contract as a qualification of the provision referred to.” 

Therefore, from our previous decisions construing the statute of 1913 in ques- 
tion, it is clear, that, as to life insurance policies issued while that statute was in force, 
the terms of the statute should be read into the policy as a part of the contract 
between the parties, the same as though it were actually written therein (as the record 
here shows it is actually written into the policies of some insurance companies), and 
that the statute contains provisions materially affecting the rights and obligations of 
the parties. This holding is in accordance with the general rule that a statute per- 
taining to the rights, liabilities, or obligations of parties under an insurance con- 
tract are construed as a part of a policy issued when the statute is in force. 

In 32 C. J. 1162, the rule is thus stated: 

“A statute applicable to a contract of insurance and in force at the time of the 
making of the contract enters into and forms a part thereof in the same manner as 
if it had actually been written or copied therein, and, in construing the terms of 
the policy, the statute is to be read in connection therewith, notwithstanding a sub- 
sequent amendment or repeal of the statute.” 
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See, also, Page on Contracts, § 355; Southland Life Ins. Co. v. Hopkins (Tex. 
Civ. App.) 219 S. W. 256; E. O. Barnett Bros. v. Western Assur. Co., 220 S. W. 
465, 143 Ark. 358; Insurance Co. v. Lumber Co., 80 So. 9, 118 Miss. 740; Camden 
Wholesale Grocery v. Natl. F. I. Co., 91 S. E. 732, 106 S C. 467; Commercial Union 
Assur. Co. v. Schumaker, 119 N. E. 532, 71 Ind. App. 526; Union Mut. Ins. Co. v. 
Huntsberry, 156 P. 327, 57 Okl. 89; McKinney v. Insurance Co., 193 S. W. 564, 270 
Mo. 305; Prudential Insurance Co. v. Ragan, 212 S. W. 123, 184 Ky. 359%; Cranston 
v. California Ins. Co., 185 P. 292, 94 Or. 369; Cole v. Jefferson Standard Life Ins. 
Co., 100 S. E. 893, 113 S. C. 22; Ross v. Capitol Life Insurance Co., 228 S. W. 889, 
205 Mo. App. 243; Lindeman v. Insurance Co., 187 N. W. 331, 217 Mich. 698; 
Pasherstnik v. Continental Ins. Co., 214 P. 603, 67 Mont. 19; State ex rel. Business 
Men’s Assurance Co. v. Allen, 259 S. W. 77, 302 Mo. 525; Jarman v. Knights Temp- 
lars’ & Masons’ Life Indemnity Co. (C. C.) 95 F. 70; 104 F. 638; 44 C. C. A. 93; 
23 S. Ct. 108, 187 U. S. 197, 47 L. Ed. 139. This list is not intended to be com- 
plete, but to indicate the variety of statutes considered, and how thoroughly this prin- 
ciple is imbedded in the law. J 

It is also the rule, when a policy of insurance is issued and a contract of in- 
surance made, and there is in force a statute which, in legal contemplation, enters into 
and becomes a part of the contract, and which materially affects the rights and obliga- 
tions of the contracting parties, such rights and obligations are not affected by the 
amendment or repeal of the statute. See Jarman v. Knights Templars’ & Masons’ 
Life Indemnity Co., supra. In Hanover Fire Ins. Co. v. Dallavo (C. C. A.) 274 F. 
258, it was held: 

“A statute prescribing the scope and effect of contracts of insurance .and the 
duties and obligations of the parties is as much a part of contracts, written while it is 
in force, as though incorporated into them, and such contracts are not affected by its 
repeal.” 

In Christensen v. Insurance Co., 141 S. W. 6, 160 Mo. App. 486, it was held that 
Rev. Stat. 1899, § 7897, providing for non-forfeiture of life insurance contracts, 
became a part of an insurance policy issued in 1901 while the statute was in force, 
and that the contract rights of the parties were not changed by the amendment of 
the statute in 1903 (Laws 1903, p. 208). In Moore v. Guaranty Fund Life Society, 
52 N. E. 8&2, 178 Ill. 202, it was held that the rights to a death benefit on a policy 
issued in 1892, while the statute of 1885 (Hurd’s Rev. St. 1885, p. 732) was in force, 
will be determined wholly by that act, and not by the act of 1893 (2 Starr & C. Ann. 
St. 1896, p. 2278), under which the society reorganized, because the later statute 
could have no retrospective effect on the contract. In Plaut v. Mutual Life Insurance 
Co., 26 Ohio Cir. Ct. R. 499, it was held that Rev. Stat. § 3629, relating to distribution 
of the proceeds of a policy, having been passed after the policy was issued, could not 
affect the rights of the parties. In Dickirson v. Pacific Mut. Life Ins. Co., 150 N. E. 
256, 319 Ill. 311, it was held that the standard provision statute, effective January 1, 
1916 (Cahill’s St. 1925, c. 73, §§ 469, 475), does not affect policies issued prior thereto. 
In Adam v. Manhattan Life Ins. Co.. 97 N. E. 740, 204 N. Y. 357, the policy was 
issued in 1885, while the statute of 1877 (Laws 1877, c. 321), similar to our statute of 
1913, was in effect. The insured died in 1907, while the statute of 1897 (Laws 1897, 
c. 218), similar to our statute of 1925, was in effect. It was held that the statute of 
1897 does not apply to policies issued when the statute of 1877 was in full force and 
effect, which were deemed to be issued under the provisions of the statute; it becoming 
a part of the contract itself. Some reasoning in the Adam Case was spoken of as 
dictum by the Supreme Court in Liesney v. Metropolitan Life Ins. Co., 148 N. Y. S. 
1057, 1063, 86 Misc. Rep. 650, but the same case, 151 N. Y. S. 1084, 166 App. Div. 625, 
takes a different view and cites the Adam Case in support of it. This decision notes 
that the policy in suit was issued in 1908, after the amendment statute went into 
effect, hence the point we are here considering was not before the court. The Adam 
Case was cited and followed by the Court of Appeals in Thompson v. Postal Life 
Ins. Co., 123 N. E. 750, 226 N. Y. 363, and is the latest New York case on the 
point we are here considering. In Hathaway v. Mutual Life Ins. Co., 99 F. 534, the 
United States Circuit Court of Washington held that under a. life policy, issued in 
New York while the laws of 1877 were in force, the rights of the parties were not 
affected by Laws of 1892, repealing the former Jaw, and that the amended law of 
1897 could not deprive the policvholder of hits rights under the law in force at the 
time the policy was issued. This case distinguishes the Rosenplanter Case, next to 
be mentioned. 





Life | Bank Sav. Life Ins. Co. v. Baker 37 


Plaintiff cites, as opposing the view of the authorities last mentioned, the case 
of Rosenplanter v. Provident Sav. Life Assur. Society, 96 F. 721, 37 C. C. A. 566, 
46 L. R. A. 473. In that case a term policy for one year, renewable on certain con- 
ditions, was issued in 1889 while the New York Notice Law of 1877 was in force. 
That law was specifically amended in 1892, so as to except term policies from the 
provision requiring notice for their termination, and specifically providing that it 
applied to policies “hereafter issued or renewed.” It was held that the policy, having 
been renewed after the 1892 law went in force, it was governed by that statute, 
rather than by the law of 1877 in force when it was issued. There is a similar hold- 
ing as to a term life and accident policy in,Dickirson v. Pacific Mut. Life Ins. Co., 
150 N. E. 256, 319 Ill. 311, and in other cases. But these cases are not controlling 
here, for the reason that the policies here in question are not term policies, and our 
statute does not specifically refer to policies afterwards “renewed.” Other New 
York cases are cited construing the word “renewed” in their statute, but they are 
not applicable to qur statute. 

Plaintiff argues that the statute of 1913 gave the insured 30 days’ free insurance 
and other advantages, which he did not previously possess, and what is given him by 
statute may be taken away by statute. Section 18, Bill of Rights, Const. This hardly 
states the matter accurately. In a sense the statute gave the insured nothing; that is, 
it affected no prior contract. It did provide, as to policies issued while the statute 
was in force, that they must contain the statutory provision that they could not be 
forfeited or canceled, or permitted -to lapse, if that is a better term, for non-payment 
of premium until notice of intention to forfeit or cancel be mailed by the insurer after 
the premium was due, and the insured have 30 days thereafter in which to pay; but 
it cannot be said the insured did not pay for these conditions in his policy. - The 
amount of the premium was fixed by the insurer, or agreed upon by insurer and the 
insured; the statute did not pertain to the amount of the premium. If, as is argued 
most insurers made no additional charge because of these statutory conditions of 
policies issued, perhaps it was because they did not regard such statutory condi- 
tions sufficiently onerous to justify such a charge; but, whatever may be the reason, 
the statute had nothing to do with it; the matter was entirely in the hands of the 
insurer, to ke fixed or agreed to by the insurer. When the insured bought the policy 
contract and paid the price therefor fixed by the insurer, or agreed upon between 
them, he paid for all the conditions of the policy contract beneficial to him, including 
the statutory conditions as to forfeiture or cancellation of the policy for non-payment 
of premiums. 

Much is said in the briefs as to whether the right of the insured, under a policy 
issued while the 1913 statute was in force, is a vested right, one which goes to the 
obligation of the contract. It will not be necessary to discuss this feature of the 
case at length. The authorities heretofore cited determine it adverse to plaintiff. 
We can hardly conceive of a question more vital to both parties under a contract of 
insurance than the time when the obligations and liabilities thereunder begin, and 
the time when, or conditions under which, they terminate. 

Plaintiff argues that the 6 months’ provision of the statute of 1925 should be 
held to apply to policies issued under the statute of 1913, for the reason that it is, in 
effect, a statute of limitation. The difficulty with this argument is that the pro- 
vision is not, in effect, a statute of limitation; it is a statutory contract provision by 
which a policy may be forfeited or canceled without notice. The New York law 
of 1897 on the same subject provides that the policy may be forfeited or canceled 
without notice. if there has been default in the premium payment for a year, and 
also provides that no action shall be brought upon a policy, forfeited or canceled for 
non-payment of premiums, after 2 years from such default. This last provision is a 
statute of limitations, while the other is a statutory provision permitting forfeiture, 
after a stated time, without notice. This disinction is clearly brought out in Thomp- 
son v. Postal Life Ins. Co., 123 N. E. 750, 226 N. Y. 363. 

The result is that the statute of 1925 (chapter 184, Laws 1925) operates pros- 
pectivelv, and does not affect nolicies issued before it went into effect. 

Judgment will be rendered for defendant. 

Burch, J., dissents with respect to the 6 months’ provision. 
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BELLESTRI-FONTANA v. NEW YORK LIFE INS. CO. (No. 820.) 
(Supreme Court of Michigan. April 14, 1926.) 
208 Northwestern Reporter 427. 

1. INSURANCE—IN ABSENCE OF TESTIMONY QUESTIONING OB- 
VIOUS LEGIBILITY OF APPLICATION FOR LIFE INSURANCE, 
LEGIBILITY SHOULD NOT HAVE BEEN SUBMITTED TO JURY. 
In suit on life insurance policy, where photographic copy of application attached 

thereto was clearly legible, in absence of testimony tending to question the obvious, 

question of its legibility should not have been submitted to jury. 


(For other cases, see Insurance, Déc. Dig., § 668[1].) 


2. INSURANCE—MISREPRESENTATION THAT INSURED HAD 
NEVER CONSULTED A PHYSICIAN HELD A CONCEALMENT OF 
MATERIAL FACT BY FALSE REPRESENTATION WHICH VOIDED 
POLICY (COMP. LAWS SUPP. 1922, §§ 9100 [147], 9100 [161]). 
Misrepresentation that insured had never consulted a physician within five 

years of application of policy held a concealment of material fact by false repre- 

sentation within Comp. Laws Supp. 1922, § 9100 (161, where he had consulted a 

physician about stomach trouble three months before and had an X-ray of his 

stomach taken. 
(For other cases, see Insurance, Dec. Dig., § 292.) 


Error to Circuit Court, Wayne County; Guy A. Miller, Judge. 

Suit by Anna Bellestri-Fontana against the New York Life Insurance Company. 
Judgment for plaintiff and defendant brings error. Judgment set aside, and case 
remanded, with direction to enter judgment for defendant. 

Argued before Bird, C. J., and Sharpe, Snow, Steere, Fellows, Wiest, Clark, 
and McDonald, JJ. 

Thomas A. E. Weadock, of Detroit, for appellant. 

Harry C. Milligan, of Detroit (Roscoe C. Griffith, of Detroit, of counsel), for 
appellee. 

Wiest, J. In a written application for life insurance, Charles Bellestri, repre- 
sented he had never suffered from any ailment or disease of the stomach or 
intestines, and had not, within five years, consulted with or been treated by a 
physician. 

This was not true, for he had consulted a physician about stomach trouble a 
few months before making the application, and another physician had taken an 
X-ray of his stomach. 

The application for insurance was made June 2, 1922, he consulted a physician 
in February, 1922, and died September 13, 1922, following an operation for duodenal 
or gastric ulcer. 

When proofs of death were made, the cause of death was disclosed and the 
fact of medical consultation previous to the application for insurance, and the 
insurance company refused to pay and tendered the premium paid to the beneficiary. 

The beneficiary brought this suit to recover the insurance, and had verdict and 
judgment. Under plea of the general issue, defendant gave notice of the affirmative 
defense of fraud perpetrated by the false representations mentioned. Defendant 
moved for a directed verdict and also for judgment notwithstanding the verdict. 

The law provides that statements for life insurance shall not avoid a policy unless 
made in a written application and a copy thereof be indorsed upon or attached to the 
policy when- issued. Act No. 256, Public Acts 1917; C. L. Ann. Supp. 1922, 
§ 9100 (147). 

[1] A photographic copy of the application, slightly reduced in size, was 
attached to the policy. The circuit judge, sua sponte, instructed the jury that such 
copy must be reasonably legible to a person having normal eyesight when examined 
under ordinary conditions of daylight, and, if they found it was not reasonably 
legible, then to return a verdict for plaintiff. The jury found it was not legible, 
and rendered verdict for plaintiff. We have the photographic copy before us, and 
this was all the jury had, for there was no testimony given on the subject. The 
copy is clearly legible, and, in the absence of testimony tending to question the 
obvious the subject should not have been submitted to the jury. 

Defendant was entitled to a directed verdict under the undisputed evidence. 
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The court should have entered judgment for defendant notwithstanding the verdict 
of the jury. 

[2] Whether the applicant for the insurance was aware of his stomach trouble 
or not was of small moment at the trial, for the evidence is conclusive that he did 
know he had consulted a physician about three months before and that an X-ray 
had been taken, and yet he represented he had not consulted a physician within five 
years. He concealed a material fact by a false representation. 

The insurer had a right to know that he had consulted a physician, the applica- 
tion called for such knowledge, and, if it had been imparted, the insurer could have 
made investigation. 

We have not overlooked section 9100 (161) C. L. Ann. Supp. 1922, which 
provides: 

“The falsity of any statement in the application for any policy * * * shall not 
bar the right to recovery thereunder unless such false statement was made with 


actual intent to deceive or unless it materially affected either the acceptance of the 
risk or the hazard assumed by the insurer.” 


The false statement bore a direct relation to acceptance of the risk and the 
hazard assumed by the insurer. See Rathman v. Casualty Co., 152 N. W. 983, 186 
Mich. 115, 124, L. R. A. 1915E, 980, Ann. Cas. 1917C, 459. 


The judgment is set aside, with costs to defendant, and, notwithstanding the 
verdict of the jury, the case is remanded to the circuit, with direction to enter 
judgment for defendant. 


BEHNKE v. MODERN BROTHERHOOD OF AMERICA. (No. 25133.) 
(Supreme Court of Minnesota. April 16, 1926.) 
208 Northwestern Reporter 542. 
(Syllabus by the Court.) 

1. INSURANCE—KNOWLEDGE OF LOCAL SECRETARY, WHO WAS 
AGENT OF LODGE, THAT OFFICERS OF LOCAL LODGE ALLOWED 
MEMBERS TO PAY DUES AFTER TIME FIXED IN BY-LAWS IS 
IMPUTED TO LODGE. 

The jury might find from the evidence that by a long-continued course of 
conduct, the officers of defendant’s local lodge, which was its agent to collect mem- 
bership dues, had led its members to believe that payment of dues need not be made 
within the time allowed by defendant’s by-laws, and that the local lodge was charged 
with notice thereof. 

(For other cases, see Insurance, Dec. Dig., § 755[4].) 

2. INSURANCE—IN ACTION ON BENEFIT CERTIFICATE, BENE- 
FICIARY NEED NOT PROVE THAT ASSOCIATION HAD ACTUAL 
NOTICE OF PRACTICE OF LOCAL LODGE AND ITS OFFICERS IN 
PERMITTING DUES TO BE PAID AFTER TIME FIXED IN BY- 
LAWS; GENERAL PRINCIPLES OF LAW OF AGENCY ARE AP- 
PLICABLE AS TO IMPUTING KNOWLEDGE OF LOCAL SECRE- 
TARY, AGENT OF LODGE, THAT OFFICERS OF LOCAL LODGE AL- 
LOWED MEMBERS TO PAY DUES, AFTER TIME FIXED IN BY- 
LAWS, TO ASSOCIATION. 

_ In an action to recover on a member’s benefit certificate, it was not necessary 
for the beneficiary to prove that defendant had actual notice of the practice of the 
local lodge and its officers. The general principles of the law of agency are 
applicable. The knowledge of the practice was imputable to defendant, and the 
jury a find that defendant had waived strict compliance with the requirement 
of its by-laws. 


(For other.cases, see Insurance, Dec. Dig., §§ 755[4], 817[1].) 
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INSURANCE—BENEFICIAL ASSOCIATION IS NOT ABLE SUM- 
MARILY TO DO AWAY WITH PRACTICE OF LOCAL LODGE IN 
PERMITTING MEMBERS TO PAY DUES AFTER TIME STATED IN 

BY-LAWS BY NOTIFYING MEMBER THAT HE HAD BEEN SUS- 

PENDED: FOR FAILURE TO PAY DUES AT TIME FIXED IN BY- 

LAWS; RIGHTS OF MEMBER OF LOCAL LODGE WHO HAD HABIT- 

UALLY PAID DUES AT IRREGULAR INTERVALS AND WAS DE- 

LINQUENT UNDER BY-LAWS COULD NOT BE FORFEITED WITH- 

OUT GIVING HIM REASONABLE TIME TO PAY DELINQUENT 

DUES. 

Defendant could not summarily do away with the practice which the local lodge 
had been following by notifying a member that he had been suspended for his failure 
to pay dues at the time fixed in the by-laws. The rights of a member who had 
habitually paid his dues at irregular intervals, but who was delinquent under the 
by-laws, could not be forfeited without giving him a reasonable time within which 
to pay such delinquent dues. 

(For other cases, see Insurance, Dec. Dig., §§ 751[1], 755[4].) 

4. INSURANCE—WHERE LOCAL LODGE HAD PERMITTED INSURED 
PERSONS TO PAY DUES AFTER EMPLOYER’S REGULAR PAY 
DAY, PAYMENT OF INSURED’S DUES FOR MAY, JUNE 25, DAY 
FOLLOWING PAY DAY, WAS WITHIN REASONABLE TIME AFTER 
NOTICE SENT HIM JUNE 16, JUSTIFYING FINDING THAT HE WAS 
IN GOOD STANDING AND THAT HIS INSURANCE WAS IN FORCE 
AT TIME OF HIS DEATH, WHICH OCCURRED JUNE 28. 

Under the circumstances disclosed by the evidence, the delinquent dues of the 
insured were paid within a reasonable time after notice, and the jury might find that 
at all times after he became a member of the local lodge the insured was in good 
standing, and that his insurance was in force at the time of his death. 

(For other cases, see Insurance, § 753[1].) 

5. INSURANCE—STATUTE AND PROVISION OF BENEFICIAL ASSO- 
CIATION’S BY-LAWS HELD NOT TO PRECLUDE JURY FROM FIND- 
ING THAT ASSOCIATION WAS CHARGEABLE WITH NOTICE OF 
PRACTICE OF LOCAL LODGE AND ITS OFFICERS IN PERMITTING 
DUES TO BE PAID AFTER DATE SPECIFIED IN BY-LAWS (GEN. 
ST. 1923, § 3478). 

Section 3478, Gen. St. 1923, and the provisions of. defendant’s by-laws, did not 
preclude the jury from finding that defendant was chargeable with notice of the 
practice of the local lodge and its officers in respect to the collection of dues, and 
had waived strict compliance with the requirements of its by-laws. 

(For other cases, see Insurance, Dec. Dig., § 819[3].) 

6. INSURANCE—EVIDENCE HELD NOT TO SHOW CONCLUSIVELY 
THAT AT TIME PRIOR TO DEATH OF INSURED HE OR ASSOCIA- 
TION INTENDED THAT HIS BENEFIT CERTIFICATE SHOULD 
CEASE TO BE IN FORCE; EVIDENCE HELD NOT TO SHOW CON- 
CLUSIVELY THAT PRACTICE OF ACCEPTING PAYMENT OF DUES 
AT IRREGULAR INTERVALS CONTRARY TO BY-LAWS HAD BEEN 
DISCONTINUED BY LOCAL LODGE PRIOR TO DEATH OF IN- 
SURED. 

The evidence does not show conclusively that, at any time prior to the death 
of the insured, either he or the defendant intended that his benefit certificate should 
cease to be in force, or that the practice of accepting payment of dues at irregular 
intervals had theretofore been discontinued by the local lodge. 

(For other cases, see Insurance, Dec. Dig., § 819[2].) 


Appeal from District Court, St. Louis County; Edward Freeman, Judge. 

Action by Mary L. Behnke against the Modern Brotherhood of America. 
Verdict for plaintiff, and defendant appeals from an order denying his alternative 
motion for a judgment or for a new trial. Affirmed. 

Thomas A. Gall, of Duluth, and Sam Sparrow, of Kansas City, Mo., for 
appellant. 
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Courtney & Courtney, of Duluth, for respondent. 

Lees, C. This is an action to recover on a benefit certificate issued to John 
A. Behnke in April, 1923, by defendant, a fraternal benefit society with headquarters 
at Mason City, Iowa. Behnke died on June 28, 1924. Proper proofs of death were 
furnished, but defendant refused to pay the claim. It sought to justify its refusal 
by pleading and proving provisions in the application, the certificate, and the 
by-laws requiring monthly payments of membership dues, the penalty for a failure 
to pay within the month being automatic suspension form membership and a 
forfeiture of the insurance, payment within 60 days reinstating the member if. he 
was in good health; and by alleging that Behnke failed to pay his dues for May, 
1924, was suspended on June Ist, and was never reinstated. 

The reply admitted that the application, certificate, and by-laws contained the 
provisions set out in the answer; alleged that Behnke and many other members of 
defendant’s local lodge at West Duluth were employees of the Minnesota Steel 
Company, and were not required to pay their dues at the time specified in the 
by-laws, but were permitted to pay them after their employer’s regular pay days; 
that June 24, 1924, was such a pay day, and on the following day Behnke’s dues for 
May were paid. The evidence showed that Behnke was not then in good health, and, 
at the close of the case, defendant moved for a directed verdict. The motion was 
denied. The jury returned a verdict in plaintiff's favor, and defendant appealed 
from an order denying its alternative motion for judgment or a new trial. 

[1] There was ample evidence to warrant the jury in finding that the officers 
of the local lodge constantly allowed members to pay their dues after the time 
fixed in the by-laws, and that the practice was so general that it must have been 
known to all the members of the lodge. The contention that defendant was not 
charged with notice of the practice cannot he sustained. The local secretary, who 
collected the dues, was the agent of the lodge, and the law imputes her knowledge 
to the lodge. The holding of this court is that a local is the agent of the supreme 
lodge for the ¢ollection of assessments and dues. Leland v. Modern Samaritans, 
126 N. W. 728, 111 Minn. 207; Hendrickson v. Grand Lodge, 139 N. W. 946, 120 
Minn. 36. In the case last cited, it was said that— 

“The local lodge, to the knowledge of defendant, acts through its officers, so that 
such lodge, and through it defendant, may be bound by the knowledge and conduct 
of such‘ officers acting in the discharge of their duties. * * * Knowledge obtained 
in the performance of these duties is the knowledge of the local lodge and defendant.” 

It is also held that, if a local lodge, by a long-continued course of conduct, has 
created a belief on the part of its members that payment of dues need not be made 
in strict compliance with the by-laws, such payment is waived. Mueller v. Grand 
Grove, 72 N. W. 48, 69 Minn. 236; Hendrickson v. Grand Lodge, supra; Sauerwein 
v. Grand Lodge, 141 N. W. 174, 121 Minn. 229; Dougherty v. Supreme Court 
I. O. O. F., 145 N. W. 813, 125 Minn. 142; Suits v. United Com’! Travelers, 166 
N. W. 222, 139 Minn. 246, Ann. Cas. 1918E, 508; Kozlak v. Polish National 
Alliance, 176 N. W. 911, 145 Minn. 247. 

In the Sauerwein Case, the court said: 

“The dealings with the individual members are intrusted entirely to the sub- 
ordinate lodge. * * * The rule that the grand lodge may be bound by the waiver 
of the subordinate lodge is applied and settled in this state by the decisions.” 

In the Dougherty Case, the court said: , 

“Wher, * * * a subordinate body is the sole agency by which the society trans- 
acts the business for which it was organized, if the conduct of the subordinate body 
is such as to operate as a waiver of timely payment, such waiver is binding upon the 
superior body of the order itself, even though the superior body has no knowledge 
of the course of conduct.of the subordinate body on which the waiver is based.” 

In the Kozlak Case, the court said: 

“The subordinate group is the sole agency by which defendant transacts its 
business with its members. If the conduct of the subordinate group is such as to 
operate as a waiver of timely payments, such waiver is binding on defendant.” 
svelte: = the a are the Sole agency by_ which defendant 
ansac 4 usin ss wi 1 members, and the cases cited are controlling on this point. 
[2] Plaintiff was not obliged to show that defendant had actual notice of the 
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practice. Defendant was chargeable with constructive notice upon the broad general 
principles of agency. In the eye of the law, the acts of the local lodge were the 
acts of the defendant, and the knowledge of the local lodge, acquired while trans- 
acting defendant’s business, is imputed to defendant. Klein v. Supreme Council, 
163 N. Y. S. 5, 98 Misc. Rep. 218. 

Neither Elder v. Grand Lodge, 82 N. W. 987, 79 Minn. 468, nor Graves v. 
Modern Woodmen, 89 N. W. 6, 85 Minn. 396, sustains the contention that the acts 
of the secretary of the local lodge cannot be made the basis of a claim of waiver 
on the part of the supreme lodge. In those cases the local lodge had no notice, 
actual or constructive, of the practice of its collector to accept payment of dues after 
they had become delinquent. In the case at bar, the local lodge certainly had con- 
structive, if not actual, notice of the practice. 

The contention that the requirement of the by-laws fixing the time for the 
payment of dues could not be waived cannot be sustained. Any by-law defendant 
might adopt could not absolutely prevent it from thereafter altering its contractual 
relations with its members, or avert the possibility of a waiver or estoppel resulting 
from its subsequent dealings with them. Leland v. Modern Samaritans, supra. 

Whether Behnke was suspended, or the secretary of the local lodge notified 
him that he stood suspended for nonpayment of the May dues, were questions of 
fact for the jury, which it might properly answer in the negative. It is conceded 
that on or about June 16th defendant wrote to Behnke, saying that he stood sus- 
pended, and requested him to pay his dues and be reinstated to membership. The 
letter was received a few days before June 24th. On that day Behnke’s pay check 
came, and on the next day his wife paid the dues to the secretary of the local lodge. 

[3, 4] Undoubtedly it was within defendant’s power to put a stop to the 
practice of accepting payment of dues at irregular intervals. The members of a 
fraternal society cannot insist that, once a custom concerning the payment of dues 
has been established, it can never be changed. But a practice of long standing cannot 
be abolished summarily to the prejudice of a member who had relied on it, and, 
in order to change it, members must be notified that henceforth payment must be 
made at the time prescribed in the by-laws, and that no future indulgences will be 
granted (Bost v. Supreme Council, 92 N. W. 337, 87 Minn. 417), and, if a member 
is in default when the notice is given, his rights cannot be forfeited before he has 
had a reasonable time to pay the delinquent dues. Sauerwein v. Grand Lodge, 
supra. Under the circumstances, payment was made within a reasonable time after 
the receipt of the notice. 

[5] Defendant greatly relies on section 3478, Gen. St. 1923, which reads as 
follows : 

“The constitution and laws of the association may provide that no subordinate 
body, nor any of the officers or members of such subordinate body, shall have the 
power or authority to waive any of the provisions of the laws and constitution of 
the association, and the same shall be binding on the association and each and every 
member thereof.” : 

Section 135 of defendant’s by-laws reads: 

“No officer of this society, either of the supreme or any subordinate lodge, 
shall have any power or authority, nor shall such officer be permitted, to waive any 
of the provisions of the by-laws of this society which relate to the contract between 
the member and the society, whether same be now in force or hereafter enacted.” 

Section 177 makes the secretary of a subordinate lodge the agent of such 
lodge and not of the supreme lodge, and declares that no act or omission on his 
part shall impose any liability on or waive any right of the society. It is to be 
noted that there is no provision in the’ statute that the knowledge of a subordinate 
lodge shall not be the knowledge of the supreme lodge, and that the by-laws are not 
as broad as the statute. Under these circumstances, the contention that there could 
not be a waiver of the by-laws relative to the payment of dues, or that, when read 
in conjunction with the statute, as a matter of law there was no room for a find- 
ing that there had been a waiver, cannot be sustained. Modern Woodmen v. Ball, 
131 = bs 539, 77 Ind. App. 388; Peterson’ v. Modern Woodmen, 220 P. 809, 127 
Wash. 412. 


If defendant is right in its contention that a member is automatically suspended 
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by failing to make timely payment of his dues and is not insured until he is rein- 
stated by paying them, many of the members of the local lodge were without pro- 
tection much of the time. The record shows that no one ever objected to the be- 
lated payment of dues or called the attention of a member to the necessity of 
prompt payment to remain in good standing. On the contrary, it appears that, 
when Behnke joined the lodge, the president told him he had 30 days after the 
expiration of each calendar month in which to pay his dues. The jury having found 
that payment in strict compliance with the by-laws had been waived, Behnke never 
ceased to be a member in good standing, and the statement in the death certificate, 
signed by the officers of the local lodge, that he was in good standing at the time 
of his death, is correct. 

[6] The foregoing considerations dispose of the contentions that neither the 
defendant nor Behnke regarded the insurance as in force after the end of May, 
that it was a fraud on defendant to pay the May dues when Behnke was on his 
death bed, that the secretary had never before accepted delinquent dues from,a sick 
member, and that she had no right to do so under any circumstances. If Behnke 
had not forfeited his rights prior to the June payment of the May dues, defendant 
could not refuse to accept payment when it was made, and he never ceased to be 
in good standing. 


We have not overlooked the fact that in May, 1922, the local lodge resolved 
to discontinue the practice of paying its members’ dues and carrying them for 30 
days. The resolution provided that the secretary might pay the dues if a member 
requested it, and the evidence shows that, notwithstanding the adoption of the 
resolution, the practice continued as before. In Behnke’s case it appears that at 
different times he paid his dues as late as the 22d, the 23d, the 24th, the 25th, the . 
26th, and the 28th days of the month following the calendar month in which they 
should have been paid. 


This covers all the points which merit discussion. The case was correctly dis- 
posed of by the trial court, and the order is affirmed. 


STATE ex ret. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS., 
v. ALLEN et at., JUDGES. (No. 25679.) 
(Supreme Court of Missouri, en Banc. March 15, 1926.) 
282 Southwestern Reporter 46. 

7. INSURANCE—CONDITIONS IN APPLICATION THAT POLICY WOULD 
BE VALID ONLY IF INSURED WAS IN SAME STATE OF INSUR- 
ABILITY AT TIME OF DELIVERY DID NOT CONSTITUTE WAR- 
RANTY, BUT ONLY REPRESENTATION, FALSITY OF WHICH 
RENDERS POLICY VOID ONLY IF MATTER MISREPRESENTED 
ACTUALLY CONTRIBUTED TO DEATH (REV. ST. 1919, § 6142). 
Condition in application for insurance policy that policy would be valid only if 

insured at time of delivery of policy was in same state of insurability shown in appli- 

cation did not constitute a warranty, but under Rev. St. 1919, § 6142, a representa- 
tion, falsity of which rendered policy void only if matter misrepresented actually 
contributed to death of insured. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

& INSURANCE. 

Under Rev. St. 1919, § 6142, misrepresentation by insured of matters actually 
contributing to death constitutes affirmative defense to policy. 

(For other cases, see Insurance, Dec. Dig. § 250[1].) 

Walker, J., dissenting. 

Certiorari by the State of Missouri, on the relation of the John Hancock Mutual 
Life Insurance Company of Boston, Mass., against William H. Allen and others, 
Judges of the St. Louis Court of Appeals, to quash an opinion of such court (261 
S. W. 709) rendered in a case wherein relator was defendant. Record of Court of 
Appeals quashed. 

Leahy, Saunders & Walther and J. L. London, all of St. Louis, for relator. 

S. C. Rogers, of St. Louis, for respondents. 

Linpsay, C. [1] The relator, under the writ of certiorari issued, seeks to quash 
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the opinion of the St. Louis Court of Appeals in the case of Oliver W. Mueller, 
Respondent, v. John Hancock Mutual Life Insurance Company, Appellant, 261 S. W. 
709, wherein the Court of Appeals affirmed the judgment rendered by the trial court. 
The case as presented takes the form of an effort more to point out errors committed 
by the Court of Appeals, generally, than an effort to show conflict between the rulings 
thus made and rulings of this court in previous and controlling decisions upon ques- 
tions arising out of the same or like conditions of fact. The inquiry here must be 
confined within the limits appropriate to this original proceeding, and not extended 
over the wider field afforded by an appeal to this court. 

The plaintiff sued as the beneficiary under an insurance policy upon the life of 
his mother, Laura Mueller. Application for the policy was made December 5, 1918; 
it was issued on December 28, 1918; and the insured died on March 4, 1919. The 
defense set up by answer and cross-bill was that the insured obtained the policy by 
false and fraudulent representations as to her state of health; that she represented 
herself to be in good health as far as she knew and believed, and had not been treated 
by a physician for nearly 25 years, whereas, in fact, the year next before the making 
of the application, she had consulted with a large number of physicians in the city 
of St. Louis, and that she knew at the time the policy was issued she was suffering 
from cancer, the disease which directly contributed to her death. Cancellation of 
the policy was asked under the cross-bill. The court sustained the plaintiff's motion 
to strike ou the cross-bill; the case was heard as one at law; -and the plaintiff had a 
verdict in his favor. 

[2] The Court of Appeals overruled the contention that the cross-bill converted 
the action into one in-equity. This holding is in accord with the rulings of this court 
in Schuermann v. Insurance Co., 65 S. W. 723, 165 Mo. 641, and State ex rel. v. 
Trimble, 239 S. W. 467, 292 Mo. 371. Counsel for relator frankly express doubt 
whether, under the facts in this record, the case was convertible into a suit in equity 
by the cross-bill and prayer for cancellation, and they further express the opinion 
that the doctrine set out in State ex rel. v. Trimble, supra, in which it was held that 
an insurance policy cannot be canceled after the death of the assured, is better 
doctrine than that announced in Carter v. Ins. Co., 204 S. W. 399, 275 Mo. 84, L. R. A. 
1918F, 325. It is suggested, however, that the decision in Carter’s Case has not been 
expressly overruled, and may be controlling upon the question. It is true that 
Carter’s Case is not mentioned in State ex rel. v. Trimble; but, in the latter, the rule 
announced in the Schuermann Case was stated and expressly adhered to, which neces- 
sarily overruled what was said in Carter’s Case on that subject, at least beyond its 
close application to the distinctive facts in that case. There is no conflict between the 
ruling of the Court of Appeals and the latest and controlling decision of this court 
upon the question presented by this cross-bill. 

[3] II. The relator assails the correctness of the conclusion of the Court of 
Appeals which sustained the trial court in overruling the demurrer, offered at the 
close of the case. Relator asserts that (1) according to all the creditable evidence 
the assured had cancer at the time she applied for the insurance; (2) that the evi- 
dence showed conclusively she was not, at the time of delivery of the policy, in the 
state of insurability shown by the application; (3) that the proofs of death, which 
showed that the assured died of a disease which she had at the time of the application, 
are conclusive, unless explained away or contradicted. For the facts we look to the 
opinion of the Court of Appeals, and to any pleading, instruction, or written instru- 
ment referred to therein, and cannot review as upon an appeal the evidence set forth 
in the abstract filed in that court. State ex rel. Dunham v. Ellison, 213 S. W. 459, 
278 Mo. 649; State ex rel. Raleigh Inv. Co. v. Allen, 242 S. W. 77, 294 Mo. 214. 
The finding is as follows: 

“Plaintiff introduced the policy in evidence and rested. Defendant, to sustain the 
affirmative defense set up its answer, produced, among other witnesses, nine physicians 
for the purpose of establishing the fact that the deceased had cancer at the time the 
policy was issued, and which caused her death. The following facts appear from the 
testimony of these physicians: 

“Dr. Garcia, on behalf of another insurance company, examined the deceased on 
January 30, 1919. At that time there was a blank filled out and signed by Mrs. 
Mueller, the date being January 26, 1919. Upon objection this was stricken out, and 
defendant saved objections. Mrs. Mueller was an unusually fine looking woman, 





Life] State ex rel. John Hancock Mut. Life Ins. Co. v. Allen 45 


and an unusual weight. Her general condition was good, and she weighed about 170 
pounds, with broad shoulders, and was a strong, ‘powerful-looking woman.’ Defend- 
ant then offered to prove certain facts by this witness, which were objected to by 
plaintiff's counsel on the ground that it pertained to matters transpiring subsequent to 
the issuance of the policy. This objection was by the court sustained, to which 
defendant excepted. This witness stated that you cannot always detect the appear- 
ance of cancer with the naked eye. 


“Dr. Fred B. Hall, an X-ray specialist, testified: That on the 30th day of Sep- 
tember, 1918, Mrs. Mueller came to his office in company with her sister. That she 
brought a letter from Dr. Mills, asking that she be treated with the X-ray. That he 
treated Mrs. Mueller for cancer of the stomach. Mrs. Mueller told him at the time 
that she had been advised to be operated upon, but declined because her husband had 
been operated on for the same thing and died as the result of the operation. That 
Dr. Mills is associated with Dr. Soper. That at the time deceased came to him for 
treatment she made no complaints and did not state her symptoms. At that time 
Dr. Hall made no examination, but gave her the X-ray treatment, as suggested in the 
letter from Dr. Mills. 


“Dr Englebach, a specialist in internal medicine, examined Mrs. Mueller, on 
January 22, 1919. He testified: That Mrs. Mueller cansulted him for the purpose of 
securing an opinion concerning herself. .That Dr. Schnoebelen was associated with 
him at the time. That he examined her and found she had a large abdominal mass, 
or tumor, which they diagnosed as a malignant or ovarian cyst, a cancer of the 
ovary. Mrs. Mueller gave him a complete history of her illness, as well as family 
history, which he took down in writing. There was another lady with Mrs. Mueller 
at the time. He then referred Mrs. Mueller to another doctor for an operation for 
this tumor. Mrs. Mueller again visited his office on three or four occasions follow- 
ing the date above mentioned. An X-ray was made on January 29, 1919, and from 
this examination he could approximate that the cancer would have to have been there 
a number of months to have grown to the size that it was. On cross-examination 
he stated that the tumor could be felt, seen and palpated. An X-ray was taken for 
the purpose of ascertaining with what organ it was connected. That tumor is just a 
generic term for any enlargement or mass. A malignant tumor is one that grows 
rapidly, invades other tissues, and produces soner or later other serious results. A 
fibroid is a tumor of the uterus. That no fibroid was discovered. That he thought 
this was cystic tumor, of the ovary. That a fibroid is a benign tumor, not serious. 

“Dr. Soper, a specialist on diseases of the stomach and intestines, saw Mrs. 
Mueller on December 31, 1917, and on May 16, 1918. Defendant offered to prove 
by this physician that he examined her upon the two dates; that he told her she had 
cancer, and she asked what she ought to do. This was objected to as a privileged 
communication, and such objection was sustained. 

“Dr. Schnoebelen, who was associated with Dr. Englebach at the time the exami- 
nation of Mrs. Mueller was made, corroborated Dr. Englebach in the main, and 
stated that the final diagnosis of her case was ovarian cyst and climacteric; that you 
could not diagnose cancer by looking at the abdomen; that gastro-ovarian cancer 
means a malignancy involving the ovary and the stomach. 

“Dr. Mills, a specialist in gastro-intestinal diseases, testified: That he first met 
Mrs. Mueller on December 21, 1917, in the office occupied by himself and Dr. Soper. 
At that time she was accompanied by another woman. She came on two subsequent 
days for the purpose of an X-ray examination. That she also came on December 
31st following, and on May 16, September 12, September 13, September 14, Septem- 
ber 23, and December 17, 1918, making nine visits in all. 

“Florence Barnholtz, a sister of Mrs. Mueller, identified the signature of her 
sister on the application. She testified: That her sister’s health was good in 1917, 
so far as she knew. That in 1918 she had accompanied her sister to see Dr. Mart- 
lett, Dr. Soper, Dr. Mills, Dr: Englebach, Dr. Hall, Dr. Baumgartner, and Dr. Jonas. 
That in 1918 her sister complained of pain in her stomach. Mrs. Mueller was oper- 
ated upon about two weeks before she died, on March 4, 1919. That none of the 
doctors at any time when she was with her sister told her (Mrs. Mueller) that she 
had anything serious the matter with her, nor did they ever tell the witness such. 
That Dr. Englebach stated.to her that he was glad to tell her that there was noth- 
ing serious the matter with her sister. 

“Dr. Jonas testified: That he saw Mrs. Mueller on August 9, 1918, when she 
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came to his office and complained of stomach trouble. He discussed an operation 
with her, but she told him at that time that her husband had been operated upon 
with such a bad result that she did not care to undergo an operation. That Mrs. 
Mueller was a stout woman, and it was very difficult in such a case to determine 
whether or not a cancer or tumor existed, although he discovered that Mrs. Mueller 
at the time had a swelling in the lower part of the abdomen. Upon being recalled, 
Dr. Mills testified that on the 13th day of September, 1918, an X-ray was made, in- 
dicating that Mrs. Mueller had carcinoma, which is a mediacl term for cancer; 
that he had carefully studied the history of Mrs. Mueller’s case, because it was a very 
unusual one. 

“Dr. Becker, the examining physician for the defendant company, testified: That 
he made an examination of Mrs. Mueller at her home. He found her to be a fleshy 
woman, well nourished. He spent about three-quarters of an hour in making the 
examination. He had been examining physician for this company for 17 years. 
That it is his business to make an examination and satisfy himself that the applicant 
is a risk acceptable to the company. That he examined each person upon the basis 
of their answers. If they tell that they have certain diseases he looks for them, and 
if they do not tell him, and there is no evidence, he does not look for them. That 
he looked for tuberculosis, examined the heart, lungs, physical conditions, after which 
he recommended her for insurance. 

“Emma Kortenzorfer testified that she knew Mrs. Mueller, and had known her 
since 1888; that she had talked with Mrs. Mueller about her health in 1916, 1917, 1918, 
and 1919; that Mrs. Mueller had complained about indigestion; that outwardly Mrs. 
Mueller appeared to be a normal woman. 

“There were some women associates and friends of Mrs. Mueller who testified to 
belonging to the same bowling club to which Mrs. Mueller belonged, and that Mrs. 
Mueller bowled with them up to about a month prior to her death, and that her 
general appearance was good at that time. 

“Dr. Gradwohl, a specialist in bacteriology and pathology, testified in answer to a 
hypothetical question that he assumed from the question hypothecating the facts that 
deceased, Mrs. Mueller, died of cancer. 

“Plaintiff, in rebuttal, introduced a letter from Dr. Englebach to Dr. John Young 
Brown, introducing Mrs. Mueller, and recommending her for an operation for a 
‘fibroid.’ 


“In the application for the policy deceased was asked if she had ever had any 
of the symptoms or diseases enumerated, of which more than 40 were included in 
this question, among which were ‘cancer, tumors, enlarged glands, or ulcers.’ The 
answer given: was: ‘None, except as here stated.’ Then followed: ‘Typhoid fever 
twenty-five years ago; rec. comp.’ When asked when and for what complaint she 
was treated, and by whom, she answered: ‘Dr. B. M. Hypes, Grand and McRee. 
See 10. 

“The proofs of death as furnished by plaintiff, including the certificate of the 
attending physician, Dr. Baumgartner, showed that death was caused by cerebral 
apoplexy, complicated by gastro-ovarian cancer of 18 months’ duration.” 

[4] Relator asks this court to declare as a matter of law that the plaintiff is not 
entitled to recover. In this proceeding it must be made to appear that the opinion 
of the Court of Appeals in refusing to sustain a demurrer to the evidence conflicts 
with previous and controlling decisions of this court. 

“We must therefore take the facts as stated in the opinion under review and 
ascertain whether or not upon those facts the Court of Appeals announced some 
conclusion of law contrary to the last previous rule of this court upon the same or a 
similar state of facts. It is not our province to determine whether the Court of 
Appeals erred in its findings of fact, or even in its application of rules of law to the 
facts stated in the opinion, but only whether upon such facts it announced a con- 
clusion of law in conflict with the latest pronouncement of this court.” State ex rel. 
Raleigh Inv. Co. v. Allen, 242 S. W. 78, 294 Mo. loc. cit. 220; State ex rei. Conti- 
nental Ins. Co. v. Reynolds, 235 S. W. 88, 290 Mo. 362. 

Beyond question the facts found by the Court of Appeals were such as would 
have warranted the jury in finding that the insured was afflicted with cancer at tohe 
time she applied for the policy, and also that she had reason to believe at that time 
she was so afflicted. As has been seen, the opinion, after setting out the nature of 
the testimony of the various physicians who examined Mrs. Mueller, sets forth the 
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testimony, negative in character, given by her sister as to what these physicians 
said or did not say concerning Mrs. Mueller’s health, and also the testimony of some 
of her companions as to her appearance and bodily activity in the period down to 
about one month befre her death. The opinion also makes reference to the letter 
written by Dr. Englebach to Dr. Young Brown which was in evidence as an exhibit. 
This letter, dated February 3, 1919, or about two months after the time of the appli- 
cation for the policy, in addition to stating that, Mrs. Mueller had a “fibroid,” con- 
tained the following other statement: 


“Mrs. Mueller has received a number of opinions regarding a gastric condition 
in this case which we have not found to be present, but I advised her to go to you 
for operation, and if they decide to accept same I shall be pleased to forward you 
all the report made upon this case.” 

[5] In addition to the foregoing, the conclusion of the Court of Appeals that the 
case was one for the jury turned upon the further fact of the examinatin of Mrs. 
Mueller by relator’s examining physician, and his resultant recommendation of her 
for insurance. This was held to be evidence tending to contradict the admissions 
made in the proof of death. The holding, relator asserts, is in conflict with the 
decision of this court in Burgess v. Pan-American Life Ins. Co. (Mo. Sup.) 230 
S. W. 315. Conflict with the decision in Kern v. Legion of Honor, 67 S. W. 252, 
167 Mo. 471, is also suggested. The Court of Appeals cites the decisions in Keller v. 
Home Life Ins. Co., 95 S. W. 903, 198 Mo. 440, and Burgess v. Pan-American Life 
Ins. Co., supra, in support of its conclusion. In the Burgess Case the evidence was 
being considered upon appeal. It was said (230 S. W. loc. cit. 319) : 

“To say that there is no evidence worthy of consideration tending to make an 
issue on the condition of insured’s health at the time of the application on February 
5th and on February 21st is to eliminate all of the evidence of Dr. Mayfield, de- 
fendant’s local examiner, who says that he discovered no condition that indicated 
disease.” 


In that case the physician examined the insured for tuberculosis which was the 
disease stated to have caused the death of the insured. In this case the claim is that 
the examining physician was misled by the insured through her answer and she did 
not have cancer (among about 40 diseases mentioned in the application), by her con- 
cealment of any knowledge gained from the physicians consulted by her, and by the 
fact that the cancer was internal, and not detectable without special examination. 
Conceding that the examining physician in this case did not have opportunity to 
observe equal to that had by the examiner in the Burgess Case, yet that does not 
make conflict as a matter of law between the conclusion of the Court of Appeals 
and the conclusion of this court in the Burgess Case. In each case the weight to be 
given to the testimony of the examining physician was for the jury. In determining 
the issue raised by the demurrer, the Court of Appeals had the right, under the 
decisions of this court in the Keller and Burgess Cases, to consider that testimony 
along with the other evidence as tending to contradict, or to explain, what was con- 
tained in the proofs of death. In this connection it may be observed that in the writ- 
ten report of Dr. Becker, the examining physician, referred to in the opinion, after 
stating that he was “satisfied that everything had been fully stated as to the physicial 
condition, habits and personal and family history of the appellant,” he added the 
following in writing under the head of “Remarks”: 


“The weight of applicant is above the table, but that is with clothing on. Every 
member of. the family is built along these lines, no soft, flabby flesh, all muscular. 
I am personally acquainted with family. Brother now insured in this Co.” 

Under the rue in the Keller and Burgess Cases the Court of Appeals was not 
required to disregard this testimony in considering the demurrer. It was within the 
province of that court as the appellate court of last resort to determine that under 
the evidence there was a case for the jury, and we cannot say upon the record it 
has made that its ruling is in conflict with a controlling decision of this court. Upon 
this issue under consideration no conflict in shown between the ruling of the Court 
of Appeals and the ruling of this court in Kern v. Legion of Honor, 67 S. W. 252, 
167 Mo. 471. In that case, in interpretation of the holding in a previous decision, 
it was said (loc. cit. 489 [67 S. W. 257]) : 


“The purpose was to give full force and effect to the statute, and to hold that no 
misrepresentation, whether innocent or fraudulent, when based upon a warranty of 
truth by the terms of the policy or not, shall be a defense ‘unless the matter mis- 
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represented shall have actually contributed to the contingency or event on which the 
policy is to become due and payable.’ ” 

And in the same opinion it was said (loc. cit. 487 [67 S. W. 257]): 

“The test applied by the statute is whether ‘the matter misrepresented shall have 
actually contributed to the contingency or event on which the policy is to become 
due and payable,’ and the power to determine that question is vested by the statute in — 
the jury, and not in the court. 

Yet the power remained in the court to determine whether there was any evidence 
which authorized submission of the case to the jury. The Court of Appeals deter- 
mind that issue adversely to relator, and we cannot say there was no evidence nor 
reasonable inference to be drawn therefrom so as to forbid submission to the jury. 

III. The opinion refers to certain numbered instructions given for the plaintiff 
in the original suit, of which defendant (relator) complained, and the approval of 
those instructions is assigned here as error. Instruction No, 1 was the instruction 
which authorized a recovery according to the stated terms of the policy, subject to 
the condition, “unless you further find from the evidence that the execution of said 
policy was procured by said Laura Mueller by misrepresentations made by her to 
defendant or its agents of matters which actually contributed to cause her death,” 
with further clause instructing that no misrepresentations in securing the policy were 
material, unless it should be found that the matters misrepresented actually contributed 
to produce her death. Relator contends that plaintiff's instructions proceeded upon 
the theory that the assured’s physical condition made no difference whatever, and that 
plaintiff was entitled to recover unless defendant showed that insured’s answers were 
false and fraudulent. Instruction No. 1 did not contain any reference to fraud, or 
qualify the word “misrepresentations” in any way; that is, it drew no distinction 
between representations innocently made or fraudulently made; nor did instruction 
No. 2 submit such distinction. 

The opinion states that relator’s objection to instruction No. 1 was that it ignored 
the defense that the insured was not in the state of insurability shown in the appli- 
cation at the time the policy was delivered, and dealt only with the defense of mis- 
representations in procuring the policy. The relator in its answer pleaded the agree- 
ment set forth in the application attached to the policy, that the policy should take 
effect only in case it should be delivered while the insured was in the same condition 
of insurability shown in the application. The Court of Appeals, in answer to the 
objection mentioned, said that the record nowhere disclosed any different condition 
with respect to the health of the insured between the date of the application and the 
date the policy was delivered. The objection made and the conflict asserted to exist 
in sustaining plaintiff’s instruction No. 1 has a two-fold aspect: First it is urged 
that, in making no requirement of finding as to assured’s state of insurability at 
the time the policy was delivered, it leaves out a material matter necessary to be 
submitted in an instruction governing the whole case, and in doing so, and in its 
approval by the Court of Appeals, there is conflict with the decision of this court 
in Enloe v. Car Foundry Co., 144 S. W. 852, 240 Mo. 443, and certain other cases. 
The rule as there stated (loc. cit. 449 [144 S. W. 854]) is as follows: 

“This instruction purported to cover the case and direct a finding. It should 
therefore embrace, affirmatively or negatively, all legal defenses arising under the 
pleadings and proof.” 

The holding by the Court of Appeals that the record disclosed no different con- 
dition with respect to the health of the insured between the date of the application 
and te date the policy was delivered brought its ruling upon that phase within the 
rule stated in Enloe’s Case. 

[6, 7] It is further urged that the ruling of the Court of Appeals upon the ques- 
tion of the insured’s state of insurability at the-time of delivery of the policy is in 
conflict with the ruling of this court in Burgess v. Pan-American Life Ins. Co. (Mo. 
Sup.) 230 S. W. 315. In that case the insured’s state of insurability at the date of 
delivery of the policy became the prime issue of fact in the case, because the policy 
was delivered on February 21, and the proofs of death stated that the insured was 
taken sick with his last illness “about February 20,” 1916. The question was under 
consideration as upon demurrer to the evidence, upon the issue whether there was 
any substantial evidence to contradict the admission in the proofs of death, and to con- 
tradict the contention of defendant that the insured at the time was sick with his last 
illness. The situation there was stated (loc. cit. 319): 
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“The only question of serious weight in this cause is not whether the insured mis- 
represented his condition of health in the application, and that the disease or ailment 
alleged to be misrepresented contributed to his death; but the real and serious ques- 
tion is: Was the insured in good health when the policy was delivered?” 

In that case there was the evidence tending to show the intervention of insured’s 
last sickness between the date of the policy, February 5th, and the date of its delivery 
February 21st, and the ruling was that under all the evidence the plaintiff was en- 
titled to go to.the jury. In view of the diverse situations presented we cannot hold 
that the ruling of the Court of Appeals is in conflict with the ruling in the Burgess 
Case. The came conclusion goes against the contention made as to instruction. No. 2 
given for the plaintiff. That instructed the jury as to the burden of the proof in 
respect of the defense of misrepresentations, telling them that the burden rested upon 
defendant to show, by the greater weight of the evidence, that the insured did make 
such misrepresentations; that the matters misrepresented, if any, actually contrib- 
uted to cause her death; and that defendant would not have issued the policy had it 
known the real state of facts as claimed by it in its defense. The condition in the 
application that the policy would be valid only if insured was at the time of delivery 
of the policy in the same state of insurability shown in the application, and accept- 
ance of the policy thereunder, did not constitute a warranty, but, under the statute 
(section 6142, R. S. 1919) a representation, the falsity of which rendered the policy 
void only if the matter misrepresented actually contributed to the death of the in- 
sured. Frazier v. Ins. Co., 141 S. W. 936, 161 Mo. App. 709. 

[8] IV. The next contention is against instruction No. 4 given for the plaintiff, 
which is an instruction discussed by the Court of Appeals. This instruction is as 
follows: 

“The court instructs you that, in determining whether or not the matters mis- 
represented, if any, actually contributed to cause the death of said Laura Mueller, you 
should not speculate or guess, but if you are unable to determine from the evi- 
dence whether or not her death was so caused your verdict will be for the plaintiff.” 

The instruction was approved as being within the ruling in Griffith v. Continental 
Casualty Co., 253 S. W. loc. cit. 1047, 299 Mo. 426. The issue there under considera- 
tion was whether the fall of the insured by which he was killed was accidental or was 
intentional on his part. The burden was upon the plaintiff to show that the fall was 
accidental. It was.held that the instructions given for defendant telling the jury that 
their finding could not rest upon conjecture or guess, and that, if they could not find 
from the evidence whether the fall was accidental or intentional, they could not find ° 
for plaintiff in the full amount sued for, was not improper. 


In the instant case the instruction was given for the plaintiff, and dealt with the 
burden imposed upon defendant, under its affirmative defense that there were matters 
misrepresented by the insured, and that the matters misrepresented actually contrib- 
uted to cause her death. It was a defense if the matter misrepresented caused her 
death, or if the matters misrepresented actually contributed to that event. Section 
6142, R. S. 1919. 

[9, 10] The relator suggests that the ruling of the Court of Appeals approving 
this instruction conflicts with the ruling of this Court in Burgess v. Pen-American 
Ins. Co., supra, and other cases wherein it is held that it is error to give an instruction 
not based upon any evidence; that there is nothing speculative about the testimony ; 
that all the testimony shows the insured had cancer at the time she applied for the 
insurance, and that all of the evidence shows she died of cancer, or at least cancer 
was a contributing cause thereto. In urging that view counsel discuss some evi- 
dence not referered to in the opinion, which, because of no such reference, cannot 
considered here. But the statement in the proofs of death as to the cause of the death 
of the insured is given in the opinion. That statement is that the cause of her death 
was “cerebral apoplexy, complicated by gastro-ovarian cancer of 18 months’ dura- 
tion.” Under that evidence and other stated in the opinion we are not prepared to 
hold that the court was not justified in advising the jury that they were not to 
speculate or to guess whether or not the matter misrepresented actually contributed 
to cause the death of the insured. But the instruction does not submit that question. 
The instruction as given, after warning the jury that they should not speculate or 
guess in determining whether the matter misrepresented, if any, actually contributed 
to cause the death of the insured, directs them to find for the plaintiff if they are 
unable to determine from the evidence whether or not her death was so caused. 
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The instruction submitted as something which the jury might find indeterminable 
under the evidence, and thereon find for plaintiff, the question whether insured’s death 
was caused by the matter misrepresented, if any, and not the question whether the 
matter misrepresented actually contributed to her death. The instruction was there- 
fore within its own terms inconsistent, and was inconsistent with plaintiff’s other 
instructions, Nos 1 and 2, which submitted the question as being whether or not the 
matter misrepresented actually contributed to the death of the assured. It was in- 
consistent with the alleagtion of the answer, which was not that the matter mis- 
represented caused the death of the insured, but that it “directly contributed to her 
death.”, It thus authorized a verdict for plaintiff contingent upon inability of the jury 
to determine a question which was not the issue made by the pleadings. In that 
respect the instruction violated a rule many times stated by this court, that an instruc- 
tion must be within the purview both of the pleadings and the evidence. Mansur v. 
3otts, 80 Mo. loc. cit. 658; Degonia v. Railroad, 123.S. W. 807, 224 Mo. loc. cit. 589; 
State ex rel. v. Ellison, 195 S. W. 722, 270 Mo. loc. cit. 653. And “an instruction 
is equally faulty whether it enlarges or restricts the issues.” Iron Mt. Bank v. 
Murdock, 62 Mo. 70. 


[11] Under the evidence set forth by the Court of Appeals it is clear that the 
jury might have been able to determine that the cancer actually contributed to the 
death of the insured while being unable to determine that it caused her death. The 
instruction placed upon the defendant a burden additional to that required under the 
pleadings, and under plaintiff’s other instructions. The approval of the instruction 
in the form given conflicted with the rulings of this court in the cases above cited. 
The fact that these cases have not been cited in the briefs filed is not material. 

[12, 13] In State ex rel, Vulgamott v. Trimble, 253 S. W. 1016, 300 Mo. loc. cit. 
101, it was said: 

“Our jurisdiction in this class of certiorari cases is dependent upon conflict or 
alleged conflict in opinions. However, we have ruled that when our writ has been 
issued, and the case is before us for determining the question of alleged conflict 
between the opinion under review, and the rulings of this court, we are not confined 
to the suggestions of conflict made by the relator, but on the contrary the court can 
and will quash the record of the Court of Appeals, if it conflicts with any ruling of 
this court of which the court has knowledge, although such case or ruling has not 
been suggested by relator, but has been suggested by counsel for respondents, or dis- 
covered by the court itself. (State ex rel. v. Ellison [200 S. W. 1042], 273 Mo. loc. 
‘cit. 228; State ex rel. v. Reynolds [226 S. W. 564], 286 Mo. loc. cit. 223). 


“When we once acquire jurisdiction by reason of alleged conflicts, we will con- 
sider all suggested conflicts, or conflicts not suggested, but within the personal knowl- 
edge of the court. The purpose of this peculiar form 6f certiorari is to secure uni- 
formity in opinions, and harmony in the law. So that, our review of this case may 
be more extended than is usual in most cases.” 

[14] V. The relator has also assailed instruction No. 5 for plaintiff. That in- 
struction is not referred to in the opinion, and for that reason cannot be considered 
here. Conflict or error is asserted in the ruling upon the rejection of testimony 
offered by the defendant. The opinion mentions the rejection of testimony of Dr. 
Garcia and of Dr. Soper. The testimony of Dr. Garcia related to an examination for 
insurance in another company, made nearly two months after the application was made 
to the defendant. The opinion does not set out the “certain facts” offered to be proved 
by him, and we are unable to determine the question of conflict. The testimony of 
severau physicians was given for defendant without objection by the plaintiff so far 
as the opinion shows. It is not so stated, but, apparently this was upon the ground 
that the insured was accompanied by her sister at these consultations. Thereby, it is 
claimed, the privilege was waived as to all the physicians. According to the state- 
ment contained in the opinion this may have been true as to the consultation with 
Dr. Soper, but, since we cannot go to the bill of exceptions, and for lack of more 
definite information than is given of the circumstances, we cannot undertake to pass 
upon the question of conflict of rulings in respect to the testimony of Dr. Soper. 

Upon the grounds above set forth the record of the Court of Appeals should be 
quashed. 

Per CurtAM. In the opinion of Lindsay, C., in division No. 1, White, Atwood 
and Groves JJ. concur; Blair, C. J., concurs in the result; Walker, J., dissents; 
Ragland, J., dubitante; Otto, J., not sitting. Record of Court of Appeals quashed. 
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TRAVELERS’ INS. CO. v. SNYDECKER. 
(Supreme Court, Special Term, New York County. March 15, 1926.) 
215 New York Supplement 276. 

1. INSURANCE—IN ABSENCE OF EXCEPTIONAL CIRCUMSTANCES, 
INSURER CANNOT SUE TO RESCIND POLICY FOR FRAUD AFTER 
INSURED’S DEATH; LEGAL REMEDY OF DEFENSE BEING ADE- 
QUATE. 

Ordinarily, in. absence of exceptional circumstances, insurer cannot sue to re- 
scind life insurance policy on ground of fraud affer insured’s death, since legal 
remedy by way of defense is adequate. 

(For other cases, see Insurance, Dec. Dig. § 248.) 

2. INSURANCE. 

The “contest” contemplated by statutory incontestability clause of life insurance 
policy is an action. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 


Insurer may, after insured’s death, sue to rescind policy containing incontest- 
ability clause; legal remedy by defense on policy being inadequate, because bene- 
ficiary may delay action on policy until after incontestability period has expired. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


Action by the Travelers’ Insurance Company against Edna Snydecker. On 
defendant’s motion to dismiss the complaint for failing to state a cause of action. 
Motion denied. 

William J. Moran, of New York City, for plaintiff. 


Marx, Harris & Kahn, of New York City (Laurence A. Kahn, of New York 
City, of counsel), for defendant. 

PrRosKAUER, J. The defendant moves to dismiss for failure to state a cause 
of action; the complaint seeking to set aside, on the ground of fraud, an insurance 
policy after the death of the assured. 

[1] The only ground of invalidity asserted is failure to show basis for equitable 
relief. Ordinarily such an action for rescission will not lie, because the legal remedy 
by way of defense is adequate. Globe Mutual Life Ins. Co. v. Reals, 79 N. Y. 202; 
Cable v. U. S. Life Ins. Co., of City of New York, 24 S. Ct. 74, 191 U. S. 288, 48 
L. Ed. 188; Charlton v. Metropolitan Life Ins. Co., 195 N. Y. S. 64, 202 App. Div. 
814; affirmed, 138 N. E. 479, 234 N. Y. 639 An‘exceptional circumstance must be 
shown. 

[2] The policy here in suit contains the statutory incontestability clause. The 
position of the plaintiff is that, unless it begins a suit to contest the policy within 
the time limited therein, it will lose its right to contest the validity of the policy. 
The contest contemplated by the incontestability clause is a suit. 37 Corpus Juris, 
540, and cases there cited, under notes 56 and 57. The insurance company is there- 
fore compelled to sue within the statutory period. This situation is not changed by 
the circumstance that the assured has died. 

[3] I have not overlooked the opinion in Markowitz v. Metropolitan Life Ins. 
Co., 203 N. Y. S. 534, 122 Misc. Rep. 675. That opinion was written before the 
decision of the United States Supreme Court in Mutual Life Ins. Co. of New 
York v. Hurni Packing Co., 44 S. Ct. 90, 263 U. S. 167, 68 L. Ed. 235, 31 A. L. R. 
102, which holds squarely that the incontestability clause continues in effect after 
the death of the assured for the benefit of the beneficiary. The special circumstance 
which gives the ground of equitable relief here is therefore that, unless the plain- 
tiff moves in equity, the defendant may delay suing at law on the policy until after 
the incontestability period has expired, and thus defeat the plaintiff's right to seek 
rescission. 


As stated by Mr. Justice McAvoy in Travelers’ Ins. Co. v. Gottlieb, New York 
Law J. Dec. 29, 1920: 

“The clause of the policy * * * making the contract of insurance incontest- 
able after one year from its date of issue is all-inclusive, and it is quite within 
the law to exclude proof of fraud or misrepresentation amounting to a breach of 
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warranty of the policy, unless the contest thereon is made within the year of limita- 
tion. Therefore the remedy at law is not adequate.” 
Motion denied. Order signed. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. FILLAT et al. 
(Supreme Court, Special Term, New York County. March 16, 1926.) 
215 New York Supplement 277. 

1. INSURANCE. 

Insurer held entitled to sue in equity to rescind life insurance policy for fraud 
after alleged loss under disability clause. 

(For other sases, see Insurance, Dec. Dig. § 249.) 

2. INSURANCE—CAUSE. OF ACTION ON DISABILITY CLAUSE OF 
LIFE INSURANCE POLICY IS NOT A COUNTERCLAIM TO IN- 
SURER’S ACTION TO RESCIND POLICY FOR FRAUD (CIVIL PRAC- 
TICE ACT, § 266). 

Cause of action on disability clause of life insurance policy is not a valid counter- 
claim to insurer’s action in equity to rescind policy for fraud, since it neither tends 
to diminish or defeat plaintiff’s recovery, under Civil Practice Act, § 266. 

(For other cases, see Insurance, Dec. Dig. § 616). 

Action by the Equitable Life Assurance Society of the United States against 
Irving Fillat and another. On defendants’ motion for a jury trial on the issues 
raised by the answer and reply. Motion denied. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel), for plaintiff. 

Max Levy, of New York City, for defendants. 

ProskAuER, J. The plaintiff sues to rescind an insurance policy for fraud. 
The defendants counterclaim ‘on the policy for loss under the disability clause. The 
plaintiff replies to the counterclaim by setting up the fraud alleged in the com- 
plaint. The defendants move for a jury trial of the issues raised by the answer 
and reply. 

[1, 2] The plaintiff’s action in equity is maintainable for the reasons set forth 
in my memorandum in Travelers’ Ins. Co. v. Snydecker (Special Term, Part VI) 
215 N. Y. S. 276. The assertion of a suit for damages on the policy is in no sense 
a counterclaim to an action in equity to rescind the policy. It tends neither “to 
diminish or defeat the plaintiff’s recovery.” Civil Practice Act, § 266. 

[3] At all events, there is no occasion for framing issues. Under section 424, 
Civil Practice Act, if the counterclaim is to be tried at all, it is to be on the issues 
directly raised by the reply, and that can occur only after the plaintiff has had 
its trial in equity. 

Motion denied. Order signed. 


STATE ex rel. TAYLOR v. DAUES et al., Judges. (No. 26459.) 
(Supreme Court of Missouri, Division No. 1. March 2, 1926.) 
281 Southwestern Reporter 398. 


2. COURTS—DECISION OF COURT OF APPEALS, THAT STATUTES 
REQUIRE ONLY SUBJECTIVE EXAMINATION OF APPLICANT FOR 
INSURANCE IN FRATERNAL SOCIETY, TO BE SIGNED AND MADE 
PART OF INSURANCE AGREEMENT, HELD NOT TO CONTRA- 
VENE CONTROLLING DECISION OF SUPREME COURT (REV. ST. 
1919, §$ 6404, 6405). 

Decision of Court of Appeals that it is subjective examination of insurance 
applicant, ordinarily consisting of questions and answers, which Rev. St. 1919, 
§§ 6404, 6405, intend shall be signed by applicant for insurance in fraternal bene- 
ficiary association, and made a part of insurance agreement, and not report of exam- 
ining physician of his findings and conclusions, held not to contravene controlling 
decision of Supreme Court. 


(For other cases, see Courts, Dec. Dig. § 231[4].) 
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3. COURTS—DECISION OF COURT OF APPEALS THAT CERTIFICATE 
OF FRATERNAL BENEFIT ASSOCIATION SUBSTANTIALLY COM- 
PLIED WITH STATUTORY REQUIREMENTS AS TO MEDICAL EX- 
AMINATION SIGNED BY APPLICANT, CONSTITUTING PART OF 
AGREEMENT, HELD NOT TO CONFLICT WITH CONTROLLING DE- 
CISIONS OF SUPREME COURT (REV. ST. 1919, §§ 6404 AND 6405). 
Decision of Court of Appeals that benefit certificate of fraternal benefit asso- 

ciation, providing that application and answers and statements therein should con- 
stitute part of insurance agreement, which application contained subjective exam- 
ination of applicant by physician, signed by applicant, constituted a substantial com- 
pliance with Rev. St. 1919, §§ 6404 and 6405, requiring medical examination signed 
by applicant to constitute part of insurance agreement, held not to conflict with 
controlling decisions of Supreme Court. 

(For other cases, see Courts, Dec. Dig. § 231[4].) 

4. INSURANCE—STATUTES ONLY REQUIRE THAT SUBJECTIVE EX- 
AMINATION OF APPLICANT FOR INSURANCE IN FRATERNAL 
SOCIETY SHOULD BE SIGNED AND MADE PART OF AGREEMENT 
AND NOT OBJECTIVE EXAMINATION OF MEDICAL EXAMINER 
(REV. ST. 1919, §§ 6404 AND 6405). 

Under Rev. St. 1919, §§ 6404 and 6405, stating requirements for admission of 
applicant to membership in beneciary association, held that it is subjective examina- 
tion of applicant, ordinarily, consisting of question and answers, which statute in- 
tends to be signed by applicant and madé part of insurance agreement, and not 
objective examination of professional medical examiner. 

(For other cases, see Insurance, Dec. Dig. § 713.) 

Certiorari by the State of Missouri, on the relation of Isaac F. Taylor, peti- 
tioner, against Charles H. Daues and others. Judges of the St. Louis Court of 
Appeals, to quash the opinion and judgment of the court in 270 S. W. 132, in which 
petitioner was plaintiff and the Security Benefit Association of Topeka, Kansas, 
was defendant. Writ quashed. 

3enj. J. Klene, of St. Louis, for petitioner. 

W. Paul Mobley, of St. Louis, and A. W. Fulton, of Topeka, Kan., for 
respondents. 

Seppon, C. The instant proceeding was begun here by relator for the purpose 
of having quashed the opinion and judgment of the St. Louis Court of Appeals 
in-a cause entitled Isaac F. Taylor, Respondent, v. Security Benefit Association 
of Topeka, Kansas, Appellant, in which cause relator had judgment in the circuit 
court of the city of St. Louis. The St. Louis Court of Appeals’ reversed the judg- 
ment nisi. Taylor v. Benefit Association, 270'S. W. 132: Relator contends that 


the opinion and judgment of the Court of Appeals contravene controlling decisions 
of this court. 


[1] The opinion of the Court of Appeals, which constitutes the record here, 
discloses and expressly finds that the Security Benefit Association is a fraternal 
beneficiary association organized under the laws of the state of Kansas, and duly 


autHorized to transact business in Missouri. The original action was brought by 
Isaac F. Taylor (relator here) to recover upon a death benefit certificate in which 
he is the named beneficiary, issued by said association to relator’s wife, Margaret 
F. Taylor, as the insured. The insured became a member of the beneficiary associa- 
tion on December 7, 1920. Her application for membership was taken at Eldon, 
Mo., and the benefit certificate was delivered to the applicant at that place. The 
application for membership was signed by said Margaret F. Taylor, and contains, 
among others, the following medical questions, with her answers thereto, concern- 
ing the state of her health and family and medical history: 

“Q. Have you now or have you ever had la grippe, gallstones, palpitation of 
the heart, shortness of breath, any disease of the heart, or any symptoms of the 
disease of the heert? A. No. 

“Q. Are you in good health at the present time? A. Yes. 

“Q. Have you been under the care of or consulted any physician or surgeon 
concerning vourself within five years? A. Yes. 
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“Q. If so, what ailment, name and address of each physician and surgeon, 
and give dates. A. Childbirth, December 5, 1918.” 

The question and answers in the application are followed by this clause: 

“And I hereby declare that the foregoing answers and statements are true, 
full, and correct, and I acknowledge and agree that the said answers and all state- 
ments shall be held to be warranties, and with this application shall be considered a 
part of my beneficiary certificate, and together with the constitution and laws of 
the association as now existing or hereafter amended or enacted shall constitute 
parts of my contract with the association.” 

Pursuant to the uniform practice of the association, the above-mentioned appli- 
cation for membership was taken by the examining physician, partly in the form 
of medical questions and answers relating to the applicant’s present and antecedent 
condition of health, as well as that of her children, ancestors, and other relatives, 
and, when so taken, was signed by applicant, and was then sent by the examining 
physician to the head office of the association. The examining physician also made 
a report of his personal objective examination of the applicant, which was signed 
by the physician but not by the applicant. It also was sent to the head office of 
the association. When the application, signed by the applicant, and the physician’s 
report of his personal objective examination of the applicant, were received by 
the head office of the association, they were first delivered to the national medical 
examiner of the association, and, after having been examined and approved by him, 
they were then delivered by him to the national secretary, who thereupon issued 
the benefit certificate in question. 

The benefit certificate, in so far as it bears upon the legal question before us, 
is as follows: 

“In consideration of the pledges and agreements of the said member, and in 
further consideration of the first monthly contribution of $1.80, paid before or at 
the time of the delivery of this certificate, and thereafter $1.80 to be paid monthly 
to the financier of the local council. The Security Benefit Association promises 
to pay a death benefit to Issac F. Taylor, related to said member as husband, in 
the sum of $1,000 within 90 days after receipt of satisfactory proof of the death 
of said member while in good standing and not in default of the payment of required 
contributions. 

“This certificate, together with the constitution and laws of the society, and 
all amendments to éach thereof, and the application for membership, which is made 
a part hereof, shall constitute the agreement. between the member and the society.” 

The insured, Margaret F. Taylor, died on February 11, 1922; her death being 
caused by gallstones and valvular disease of the heart. It was shown in evidence 
by the beneficiary association that insured was under the treatment of a physician in 
March and June, 1920; that at these times, while under treatment, she was at her 
home confined to bed; that the treatment was for influenza or la grippe, enemia, 
and endocarditis, with which she was suffering at the time of treatment; that en- 
docarditis is an inflammation, acute or chronic of the lining of the heart; that at 
the time of these treatments the insured also exhibited symptoms of gallstones or 
a diseased condition of the gall bladder. Relator, at the trial nisi, admitted that 
insured was under treatment of a physician in March, 1920, for influenza, or la 
grippe, and also that she was under the treatment of a physician in June, 1920, 
which dates are less than one year prior to the signing of her application for 
membership in the association. 

The beneficiary association or society defended upon the ground of breach of 
the warranties contained in insured’s signed application for membership, relating to 
her condition of health and treatment by a physician prior to the issuance of the 
benefit certificate sued upon by relator as beneficiary. Relator insisted nisi, upon 
appeal, and still insists in the instant proceeding, that the benefit certificate does 
not comply with the statute relating to fraternal beneficiary associations, in that it 
does not, in express words, provide that the medical examination, signed by the 
applicant shall constitute a part of the agreement of insurance between the society 
and the member: hence it is claimed that the beneficiary association is without the 
pale and protection of the statute relating to such associations, which exempts such 
associations from the general insurance laws of this state, but is amenable to a 
general statute relating to old-line life insurance companies, which provides that: 
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“In suits brought upon life policies, * * * no defense based upon misrepre- 
sentation in obtaining or securing the same shall be valid, unless the defendant 
shall, at or before the trial, deposit in court for the benefit of the plaintiffs, the 
premiums received on such policies.” Section 6145, R. S. Mo. 1919. 

No part of the premiums received on the benefit certificate in question was 
deposited in court by the beneficiary association. 

Section 6404, art. 15, c. 50, R. S. Mo. 1919, relating to fraternal beneficiary 
associations, provides: 

“Any society may admit to beneficial membership any person not less than 
twelve and not more than sixty years of age, who has been examined by a legally 
qualified physician and whose examination has been supervised and approved in 
accordance with the laws of the society.” 

Section 6405, R. S. Mo. 1919, of the same article and chapter, provides: 

“Every certificate issued by any such society shall specity the amount of benefit 
provided thereby, and shall provide that the certificate, the charter or articles of 
incorporation, or, if a voluntary association, the articles ot association, the consvitu- 
tion and laws of the society, and the application for membership and medical exam- 
ination, signed by the appiicant, and all amendments to each thereof, shall consti- 
tute the agreement between the society and the member.” (Italics are ours.) 

The benetfi certificate here in question provides: 

“This certificate, together with the constitution and laws of the society, and 
all amendments to each thereof, and the application for membership, which is made 
a part hereof, shall constitute the agreement between the member and the society.” 

The Court of Appeals ruled the benefit certificate to be in substantial com- 
pliance with the above-mentioned statute. Section 6405, supra. Apropos the ques- 
tion, that court said (270 S. W. loc. cit. 134), in its opinion filed: 

“Lhe statute clearly requires as a prerequisite for admission to beneficial mem- 
bership that a medical examination of the applicant be made by a legally qualified 
physician and that the examination be supervised and approved in accordance with 
the laws of the society. The statute also apparently requires that the medical 
examination be signed by the applicant and made a part of the insurance agree- 
ment. These requirements are manifestly for the protection of the society. The 
only reason for requiring the medical examination to be signed by the applicant 
is because the applicant is to be bound by it. It certainly is not intended, however, 
that the applicant shall be bound by the findings or conclusions of the examining 
physician. It is intended only that the applicant shall be bound by the answers 
and statements made by her in the examination. The physician’s findings and 
conclusions upon his examination must necessarily depend in large measure upon 
his professional learning and skill. This is especially true of his objective exam- 
ination. To hold that the statute intends the applicant to be bound by the findings 
and conclusions of the examining physician, we would have to give the statute a 
technical construction out of harmony with its manifest spirit and purpose. We 
conclude that it is the subjective examination of the applicant, ordinarily consist- 
ing of questions propounded to the applicant and the answers and statements made 
in response thereto, which the statute intends shall be signed by the applicant and 
made a part of the insurance agreement, and not the report of the examining 
physician of his findings and conclusions, made by him to the society. * * * The 
certificate in express terms provides that the application shall constitute a part of 
the insurance agreement, and the application itself provides that the answers and 
statements contained in the application shall be considered part of the certificate 
and constitute a part of the contract between the parties. By thus making the 
application a part of the insurance contract, the medical examination contained in 
and constituting a part of the application is necessarily also made a part of the 
contract. This, we think, is a substantial compliance with the statute.” 

[2, 3] Relator claims that the opinion and decision of the Court of Appeals is 
contrary to and in conflict with the following controlling decisions of this court: 
Cravens v. Insurance Co., 50 S. W. 519, 148 Mo. 583, 53 L. R. A. 305, 71 Am. 
St. Rep. 628; Toomey v. Supreme Lodge, 48 S. W. 936, 147 Mo. 129; McDonald 
v. Bankers’ Life Ass’n, 55 S. W. 999, 154 Mo. 618; Schmidt v. Order of Foresters, 
129 S. W. 653, 228 Mo. 675; Ordelheide v. Modern Brotherhood of America, 187 
S. W. 1193, 268 Mo. 339; and Andrus v. Accident Ass’n, 223 S. W. 70, 283 Mo. 
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442, 13 A. L. R. 779. We have carefully examined each and all of the above-cited 
decisions of this court, and find no conflict with the opinion of the Court of Appeals 
in the instant case. In the Cravens Case, the insurer was an old-line company 
whose form of application provided that the entire contract contained in the policy 
and application shall be construed according to the laws of the state of New York, 
the place of the company’s incorporation. The company was licensed to do busi- 
ness in Missouri, and the application was taken and the policy delivered in this 
state. We there held that the insurer was amenable to the statutes of this state, 
and our satutes became a part of the contract of insurance. In the Toomey and 
McDonald Cases, the insurer in the one case claimed to be a fraternal beneficiary 
association, and*in the other case claimed to be an assessment company. In both 
cases, the insurer pleaded suicide as a defense to the suit upon the policy claiming 
exemption from the general suicide statute applicable to old-line companies. In 
both instances this court held that it is not the name or nature of the society, but 
the terms of the insurance contract in suit, which determines its exemption from 
the general insurance statutes; and, in both instances, the insurance contract, by 
reason of its terms, was held to be an old-line contract of insurance. In the Schmidt 
Case, the insurer was a fraternal beneficiary association organized under the laws 
of a foreign state. It was not licensel or authorized to do business in this state 
until some 36 days after it had issued the policy or certificate in suit. The insurer 
denied liability upon the certificate because the insured had committed suicide, the 
by-laws of the society and application for membership providing that no benefits 
shall be due if death of the insured member ensues by reason of suicide or self- 
destruction. The beneficiaries of the certificate invoked the protection of our gen- 
eral suicide statute, applicable to old-line companies, which precludes suicide as a 
defense, unless it be shown that the insured contemplated suicide at the time of 
his application for insurance. It was ruled that the foreign fraternal beneficiary 
association could not claim the benefits of an exemption from the general insurance 
laws allowed by the statutes applicable to such an association until such time as 
it placed itself in a position to claim such benefits by obtaining a license and authority 
to do business in this state under such statutes. In so ruling, we then said: 

“But to claim the exemption given it [the association] must come in under 
the law, and make its contracts undcr the law.” 

In the Ordelheide Case, the insurer was a fraternal beneficiary association 
of a foreign state,.duly licensed to do business in this state. under our fraternal 
beneficiary association statute. That statute (Rev. St. 1909, § 7109) provided that: 

“Payments of death benefits shall be to the families, heirs, blood relatives, 
afhanced husband or afhianced wife of, or to persons dependent upon, the member.” 

The benefit certificate at issue named, as the beneficiaries thereof, the ‘legal 
representatives” of insured, and furthermore provided that suicide, while sane or 
insane, voided the certificate. The insured committed suicide, and the association 
claimed that the certificate was voided by such act of the insured. The plaintiff, 
administrator of insured’s estate, brought suit, invoking the aid of our general 
suicide statute. Reiterating the above-quoted language of Schmidt’s Case, we held 
that the certificate, by naming the legal representatives of insured as beneficiaries, 
did not comply with the law of our state applicable to fraternal beneficiary asso- 
ciations, and hence that the association was not exempt from the application of 
the general suicide statute. We then said: 

“The character of the business done, and the policy issued, is not measured by 
the character of the organization, but by the law which prescribes the character 
of the policy which can be issued under that law. If the policy issued is not one 
authorized by the law, the association issuing it cannot avail itself of the exemption 
given in the law.” 

In the Andrus Case, the insurer was a domestic corporation organized under 
our statute pertaining to insurance on the assessment plan. The policy issued 
excluded liability for suicide of the insured. The beneficiary invoked the aid of 
the general suicide statute. It was held that, because the insurer’s policy provided 
for the payment quarterly of a fixed assessment, it did not comply with the 
statute governing insurance companies on the assessment plan, and hence the com- 
pany was not exempt from the general suicide statute applicable to other contracts 
of life insurance. 
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The facts in the foregoing cited decisions of this court differentiate those cases 
from the case at bar. None of those cases involved the identical and precise ques- 
tion which the St. Louis Court of Appeals ruled in its opinion under review here. 
We think the reasoning and logic of the Court of Appeals opinion is sound. 

[4, 5] While the statute (section 6405, R. S. Mo. 1919) requires that every 
certificate of a fraternal beneficiary association or society shall provide that “the 
application for membership and medical examination, signed by the applicant,” shall 
constitute a part of the agreement between the society and the member, such 
requirement must necessarily be for the benefit of the society rather than for the 
benefit of the insured member. We believe that, in using the term “medical. ex- 
amination” conjunctively with the term “application for membership,” the Legis- 
lature must have intended and had in mind, in enacting the statute, the subjective 
medical examination of the applicant, based upon the applicant’s answers in writing 
to the questions “propounded touching the condition of applicant’s health, medical 
and family history, concerning which the medical examiner could have no personal 
knowledge, rather than the objective examination made by a professional medical 
examiner, based upon his own personal findings and conclusions arrived at from a 
physical examination of the applicant. Furthermore, the applicant should not be 
bound by the personal findings and conclusions of the medical examiner; other- 
wise, if the medical examiner has made a wrong diagnosis of applicant’s condition 
of health (which sometimes happens), then the applicant might be chargeable with 
breach of warranty or misrepresentation in the procurement of the contract of 
insurance. Such a construction would be most unreasonable from the standpoint 
of the applicant. In interpreting the legislative intent and purpose, courts must 
apply to the statute under review a reasonable, rather than a strained or absurd, 
construction. 36 Cyc. 1107; Darlington Lumber Co. v. Railway Co., 116 S. W. 
530, 216 Mo. 658, loc. cit. 672. 

The opinion of the St. Louis Court of Appeals herein under review comports 
with and is in entire consonance with our own recent rulings in Armstrong v. Modern 
Brotherhood of America, 149 S. W. 459, 245 Mo. 153; State ex rel. v. Reynolds, 
229 S. W. 1057, 287 Mo. 169; State ex rel. v. Trimble, 239 S. W. 467, 292 Mo. 371; 
and State ex rel. v. Allen, 269 S. W. 388, 306 Mo. 633. In the Armstrong Case, 
the certificate or policy of insurance was payable to the wife and son of insured 
as beneficiaries. The beneficiaries came within the class of beneficiaries prescribed 
by our statute governing fraternal beneficiary associations. The law of the foreign 
state under which the insurance association was organized permitted the association 
to issue certificates of insurance to the legatees of insured, a class of beneficiaries 
not authorized by our own statute. It was contended by the beneficiaries of the 
certificate that the fact that the association was permitted by the law of the domicile 
to issue certificates in favor of beneficiaries not authorized by our own statute 
converted the association into an old-line insurance company, thereby making it 
amenable to the general insurance statutes of this state. In ruling the point, we 
said (149 S. W. 460, 245 Mo. loc. cit. 159): 

“We do not think the mere fact that a member-of one of these fraternal 
organizations may procure a certificate payable to some person not specifically 
designated in the statute should have the effect of destroying the purposes of the 
association and putting it in the same class as old-line companies.” 

A somewhat analogous question was ruled by this court, in banc, in State ex rel. 
v. Allen, 269 S. W. 395, 306 Mo. loc. cit. 657, whereat it is said: 

“To apply a rule to this case which would necessarily view ‘the society [relator] 
as having forfeited its character as a fraternal beneficiary society because it issued 
a certificate to one or several uninitiated persons, and one lodge out of 2,600 failed 
to hold regular meetings, is to give these things undue weight, * * * give the fact 
ot uninitiation an illogical effect, and that by a technical construction of the law 
and the certificate of a character this court has disapproved. Armstrong v. Modern 
Brotherhood, [149 S. W. 459] 245 Mo. loc. cit. 160 et seq.” 

; We find no conflict of decisions herein. The opinion and judgment of the 
St. Louis Court of Appeals must therefore stand undisturbed by us. Our writ of 


certiorari herein was improvidently issued, and must accordingly be quashed, and 
it is so ordered. 


Lindsay, C., concurs. 
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Per CurtamM. The foregoing opinion by Seddon, C., is hereby adopted as the 
opinion of the court. 
All concur. 


WILLIS v. NEW YORK ‘LIFE INS. CO. (No. 25179.) 
(Supreme Court of Missouri, Division No. 1. March 12, 1926.) 

- 281 Southwestern Reporter 407. 
INSURANCE—ACCEPTANCE AND RETENTION OF PREMIUMS 
WHILE AWAITING HEALTH CERTIFICATE PRELIMINARY TO 
REINSTATEMENT HELD NOT WAIVER OF FORFEITURE. 

Where insured, after lapse of his policy for nonpayment of premium, at time 
of forwarding such premium and requesting reinstatement, failed to furnish neces- 
sary health certificate: and subsequently furnished an unsigned certificate, thus 
necessitating additional delay, held, that insurer, by receiving delinquent payment when 
first forwarded and a subsequent premium which became due during negotiations and 


issuing a receipt therefor, subject to a future reinstatement, had not waived for- 
feiture. 


(For other cases, see Insurance, Dec. Dig., § 392[9].) 
INSURANCE—DELAY OF 8 DAYS IN ACTING ON APPLICATION 
FOR REINSTATEMENT OF INSURANCE AND RETURN OF PREM- 
IUM, ON REJECTION OF APPLICATION 10 DAYS THEREAFTER, 
HELD NOT TO WAIVE FORFEITURE. 

Where insurance company, after lapse of policy for nonpayment of premium, 
on receipt of delinquent premium and health certificate, retained premium, and on 
same day forwarded papers to home office, which, 8 days later, rejected the applica- 
tion for reinstatement and instructed its agent to return the premium, which was 
done 10 days later, held, that company had not so unreasonably delayed action on 
application for reinstatement as to waive the forfeiture. 

(For other cases, see Insurance, Dec. Dig., § 392[9].) 

Appeal from Circuit Court, Mississippi County; Frank Kelly, Judge. 

Action by Ethel Willis against the New York Life Insurance Company. Judg- 
ment for defendant was affirmed by the Springfield Court of Appeals (252 S. W. 
992), and case certified to the Supreme Court. Affirmed. 

Gallivan & Finch, of New Madrid, for appellant. 

Russell, Brown & Joslyn, of Charleston, and Jones, Hocker, Sullvian & Angert, 
of St. Louis, for respondent. 

Graves, J. This cause reached us by a certification of the Springfield Court of 
Appeals. Of course, in such case there was a dissenting opinion, as well as a 
majority opinion. The dissenting opinion does not dispute the facts stated in 
the majority opinion. The opinions part company upon a question of law solely. 
We have read the case law cited in both opinions, and in briefs for the adverse 
parties. We are satisfied that the majority opinion declares the law of this case, 
and therefore adopt it as follows: 

“Cox, P. J. Action upon a life insurance policy. A jury was waived and the 
case tried before the court upon an agreed statement of facts. The court found for 
defendant, and plaintiff appealed. 
_ “The policy sued upon was issued by defendant upon the life of Ozni Cobb. 
Cobb died October 17, 1921. Plaintiff is the beneficiary named in the policy. The 
policy provided for the payment annually of a premium of $92.16, but by agreement 
in writing, executed March 28, 1921, it was agreed that the premium should be 
paid quarterly on the 25th day of March, June, September, and December, in the 
sum of $24.44 per quarter. A period of grace of 30 days was allowed by the 
terms of the policy in making payment of premiums. The policy also provided 
that, if the premium was not paid as required by the terms of the policy, the policy 
should lapse. The policy contained the following provision as to the reinstatement 
of a lapsed policy, to wit: ‘Reinstatement. At any time within five years after 
any default, upon written application by the insured and upon presentation at the 
home office of evidence of insurability satisfactory to the company, this policy may 


> inctote x * * . 7 . . 
he reinstated upon payment of * * * arrears of premiums with 5 per cent. 
interest thereon from their due date.’ 
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“Default was made in payment of premium due June 25, 1921. The payment due 
September 25, 1921, was made in proper time. It is conceded that the policy lapsed 
for failure to pay the premium due June 25, 1921, and the question involved in 
this case is whether what occurred between the insured and the company in relation 
to the payment of the premium due June 25, 1921, amounts to a waiver of the 
forfeiture and operated as a reinstatement of the policy prior to the death of the 
insured on October 17, 1921. 

“The communications between the insured and the company were by cor- 
respondence, in which Mr. Watts, who was in charge of the office of defendant at 
St. Louis, Mo., acted for the company. The days of grace on the payment of the 
premium due June 25, 1921, expired on July 25, 1921, and on July 30, 1921, Mr. 
Watts wrote the assured that his policy had lapsed on the books of the company, 
on account of his failure to pay the premium due June 25, 1921. This letter contained 
the following: ‘Upon receipt of this letter, please apply for reinstatement by letting 
us have your remittance of $24.58, which covers past-due premium and interest, 
also fill out the inclosed yellow health certificate by answering all questions thereon, 
sign your name to same in the presence of a witness, and return to us. As soon 
as action is taken thereon and reinstatement approved, you will be advised accord- 
ingly. If you have no intention of reinstating, please write us, advising your reason. 
We may be able to offer you some suggestion.’ 

“To this letter the insured replied on August 8, 1921, stating that he would 
like to keep his policy, and asked tor 60 days’ time in which to pay the premium. 
On August 10, 1921, Mr. Watts replied for defendant that the policy had not attained 
any value, and for that reason the company could not assist him, and stated that 
he would date up his file to about September 15, and would at that time write him 
again relative to reinstatement. On September 16, 1921, the defendant received 
from the assured $24.44 to pay the premium due June 25, 1921. On the same day 
Mr. Watts wrote the assured as follows: 

“*Attached hereto is a temporary receipt covering your remittance of $24.44, 

to pay the June, 1921, quarterly premium on your policy numbered above, which 
check is held at this office subject to your order. Inasmuch as your remittance was 
not mailed on or before the expiration of the grace period allowed for such pay- 
ment, your policy became lapsed, and in order to reinstate same at this time it will 
be necessary for you to furnish us with the attached personal certificate of health. 
All you have to do is answer each question in full, sign your name to same in the 
presence of a witness, date it, and return to us. If the evidence of insurability 
is found satisfactory, the official receipt will then be mailed to you. Also let us 
have your further remittance of 26 cents in postage, covering the grace interest 
on past-due amount from the due date to date your check was mailed. In order 
to avoid the trouble and expense of furnishing a medical certificate, which will be 
necessary if you do not let ys have the attached form by September 25, 1921, we 
trust you will attend to same promptly.’ 
_ “The temporary receipt mentioned in the letter, omitting formal parts and 
signature, is as follows: ‘Application having been made to the New York Life 
Insurance Company for reinstatement of policy No. 6713058 on the life of Ozni 
Cobb, box 35, New Madrid, Mo., Mr. Cobb has, in exchange for the present receipt, 
deposited the sum of twenty-four dollars and 44/100, which amount will, upon 
demand with the surrender of this receipt, be refunded to the depositor if the 
company does not, within thirty days from this date, mail the depositor notice that 
said application for reinstatement has been approved.’ ; 

“On September 24, 1921, Mr. Watts wrote the assured, acknowledging receipt 
of $24.70, to cover the payment due September 25, and the interest on the June 
payment, and inclosed a temporary receipt in the same form as the former one. 
This letter also acknowledged receipt of the personal certificate of health sent for 
execution on September 16, and it was returned because the assured had failed to 
sign it. This letter also asked for a statement from Dr. Digges, whom insured stated 
had treated him for some ailment. This letter ended with the following: ‘As no 
action whatever can be taken toward reinstatement until the above requirements are 
in Our possession, we trust you will give the matter your immediate attention.’ 

? The written application for reinstatement and the personal health certificate 
signed by insured were combined and closed with the following paragraph: 
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“‘l further agree that said policy shall not be deemed reinstated by reason of 
any cash paid.or settlement made in connection with this application, or otherwise, 
unless and until said company at its home office, in acting upon this application, 
shall have duly reinstated said policy during my lifetime and good health, notice 
of such reinstatement to be promptly mailed to me. If the company does not mail 
to me from its home office, within thirty days from this date, notice that said policy 
has been reinstated, then this application is to be considered declined, and the 
company is, upon demand with surrender of the receipt given therefor, to return 
any payment made in connection with this application.’ 

“The doctor mailed his statement to Mr. Watts on September 27, 1921, and on 
September 29, Mr. Watts wrote the assured as follows: ‘We are pleased to acknowl- 
edge receipt of your personal certificate of health, properly signed by yourself, and 
are also in receipt of the doctor’s statement relative to illness made mention of 
on this form. We are forwarding all papers pertaining to reinstatement to our 
home office, and, just as socn as action is taken theeron, we will notify your 
accordingly.’ 

“The agreed statement of facts shows that the papers were forwarded to the 
company by Mr. Watts and on October 7, 1921, the defendant rejected the applica- 
tion of the assured for reinstatement and notified Mr. Watts to return to the assured 
the $49.14 which he had sent to defendant. Mr. Watts wrote a letter to assured 
on October 17, 1921, and inclosed the company’s check for $49.14 and a receipt for 
the same, which he asked to’ be signed and returned to him. This letter was sent 
by registered mail and was delivered to Ethel Willis, the beneficiary in the policy 
and the plaintiff in this suit, on October 18, 1921, one day after the death of the 
assured. This check was returned by plaintiff to defendant at St. Louis, with a 
statement that the assured was dead and a request that blanks be sent for proof of 
death. The defendant refused to send the blanks asked for and denied liability 
under the policy. This suit followed. 

“The plaintiff asked a declaration of law that the finding must he for plaintiff. 
This was refused, and we think rightly so, for we do not deem the evidence suffi- 
cient to warrant a peremptory declaration to find for plaintiff. 

[1] “The plaintiff then asked, and the court refused, the following declaration 
of law: ‘The court declares the law to be that, since defendant received from the 
insured, Ozni Cobb, the premium on the policy sued on the 16th day of September, 
1921, and after default had been made in the payment of said premium, and took said 
premium with full knowledge of such default and sent a receipt by the terms whereof 
the defendant retained said payment and only agreed to return the same after a 
period of 30 days, and then only in the event the company did not mail the said 
Cobb a notice that his application for reinstatement had been approved, and at 
the time of sending said receipt made request for a further payment of 26 cents to 
cover grace interest on past-due amount, and thereafter, on the 24th day of 
September, received a further premium payment totaling the sum of $24.70, and sent 
another receipt of the same terms and effect as the receipt dated September 16, 
1921, it was the duty of defendant to refuse to accept said premium payment and 
to return same within a reasonable time if it did not intend to waive the default in 
the premium payments, and, since defendant cashed the checks covering said 
premium payments and retained the said funds until October 17, 1921, the court 
finds that the cashing of said remittance checks, and the character of the receipts 
given, together with the length of time said funds were retained by defendant, 
were. acts inconsistent with its claim of forfeiture and constitute a waiver of the 
default in the premium payments.’ 

e “The court then of its own motion gave the following declaration of law: 
, The court declares, as a matter of law, that the policy sued on in this case had been 
forfeited by insured for the nonpayment of premiums when due, and that to reinstate 
such policy it was necessary to pay the delinquent premiums and furnish a health 
certificate showing the insured was in good health, and the court finds there is a 
total absence of any evidence that the health certificate was waived by the defendant 
and that it was not furnished as required,’ 

oe The theory upon which plaintiff contends the finding should have been in her 
favor is expressed in the latter part of her second refused instruction in which the 
court is asked to find and declare ‘that it was the duty of the defendant to refuse 
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to accept said premium payment and to return same within a reasonable time if it, 
did not intend to waive the default in the premium payments, and, since defendant 
cashed the checks covering said premium payments and retained the said funds until 
October 17, 1921, the court finds that the cashing of said remittance checks and the 
character of the receipts given, together with the length of time said funds were 
retained by defendant, were acts inconsistent with its claim of forfeiture and con- 
stituted a waiver of default in the premium payments.’ 

“The position of plaintiff is that the receipt and retention of the premium 
payments for June and September for the length of time they were retained amounts 
to a waiver of the default in the June payment and reinstated the policy without the 
proof of good health asked for by defendant being furnished. The trial court 
held differently, as appears from the declaration of law given, and the court seems 
to have based its finding upon the fact that the proof did not show that the assured 
was in good health when the premium was paid, and, for that reason, the defendant 
had the right to refuse to reinstate him. 

“The case chiefly relied upon by plaintiff to sustain her contention that a 
waiver was shown in this case is the case of Andrus v. Insurance Association, 67 
S. W. 582, 168 Mo. 151. In that case the question of waiver by the company of the 
payment of premiums when due was submitted to the jury by an instruction which 
the court approved and the question of a waiver was to be determined from the facts 
tending to show a course of business on the part of defendant. The court held there 
was sufficient evidence to take the question of waiver to the jury and in discussing 
the case generally used some very strong language. On pages 165 and 166 (67 S. 
W. 586) we find the following language: 

“*The evidence shows that scme of the premiums were paid before they were 
due, some at maturity, and some at different times after they were due. When the 
last premium, due November 22, 1898, fell due and was unpaid, the company, on 
December 8, 1989, wrote to the assured, reminding her that it had not been paid, and 
urging her to pay. Before this letter reached her, however, the company on December 
12, 1898, received the payment. It did not refuse to ta'e it. It did not mark the 
policy lapsed or forfeited. It never objected to keeping the money and never offered 
to return it until more than a month after she was dead. Then it was too late to 
take such a position. The conditional receipt in use by the company is a snare in 
itself. It acknowledged receipt of the money. It keeps the money. But it says the 
policy is not reinstated by the acceptance of the money and shall continue to be 
null and void until the health certificate is filed, and until the president and medical 
director determine to reinstate the policy. The company must take one horn of the 
dilemma or the other. It cannot retain the benefits and deny the existence of. the 
contract. Jf it docs not wish the receipt of the premium to have the effect in law 
of reinstating the policy or of preventing a forfeiture, it must refuse to receive 
the money until the health certificate is filed, and until the president and medical 
director act. (The italic type is ours.) 

“The statement in that opinion which we have emphasized would, if taken literally 
and applied to every case, establish a hard and fast rule that, notwithstanding the 
terms of a policy, should require that, in order to reinstate a forfeited policy, the 
assured must do two things, to wit, furnish a health certificate and pay all arrears 
of premiums; vet if, perchance, the premium is paid or tendered first, the company 
must not under any circumstances receive or retain it for a single day. but, if the 
health certificate does not accompany the receipt of the money, the money must be 
sent back to the assured and the assured be required to send both together in order 
to secure reinstatement. The policy.in that case did not nor does the policy in this 
case require that the health certificate and the premium shall accompany each other 
and we do not think the Supreme Court meant to so hold in the Andrus Case. What 
the court there said must be construed in the light of the facts on which the issues 
of fact in that case were determined. That case was decided on facts showing a 
course of business which had permitted the premium payments to be made after 
they were due without requiring health certificates required by the terms of the 
policy to be furnished. The facts in this case are different. There was no course 
of business to bind defendant shown, but in every letter that was written the 
assured after his policy lapsed his attention was called to the fact that he must send 
a health certificate, as well.as the premium that was past due in order to be rein- 
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stated. In addition to that, the assured in this case signed and sent to the company 
an application for reinstatement and health certificate, in which he agreed that the 
receipt of the money sent to pay past-due premium should not reinstate the policy 
until the health certificate-had been furnished and the matter passed on by the 
company at its home office. These facts, in our judgment, clearly distinguished this 
case from the Andrus Case, supra, and it occurs to us that, if the assured can be 
bound by his contract with an insurance company at all, the assured in this case 
could not claim reinstatement until he had furnished the health certificate and paid 
the past-due premium as the policy required and the company had been given a 
fair opportunity to examine the health certificate and determine the insurability 
of the assured at the time the premium was paid. We can see no possible reason 
for holding under the facts in this case that the company could not, after receiving 
money, hold it a reasonable time waiting for the health certificate to be furnished 
without waiving the forfeiture clause in the policy based on failure to pay the 
premium when due. The St. Louis Court of Appeals held in the case of Francis 
v. A. O. U. W., 130 S. W. 500, 150 Mo. App. 347, loc. cit. 357, that the company 
might retain either the money or the health certificate a reasonable time awaiting 
the arrival of the other without waiving the forfeiture. We are clearly of the 
opinion that such a course was justified under the facts in this case. 

[2] “The only remaining question is whether there was an unreasonable delay 
i nthis case. The temporary receipt issued by defendant in this case appears to give 
defendant 30 days in which to act upon the application for reinstatement. We agree 
with plaintiff that she is not bound by that provision and the company would 
only be entitled to a reasonable time in which to act upon the application for rein- 
statement, and, should the money be retained and action on the application for 
reinstatement be unreasonably delayed, the forfeiture would be waived. In this 
case a part of the delay in securing action was caused by the failure of the assured 
to act promptly. He first sent the premium without the health certificate. When 
the health certificate was first filled out, it was sent in without being signed’ and had 
to be returned for his signature. When properly executed and sent in, it showed that 
he had been treated by a physician for malaria. The company then very properly 
required a certificate from his physician as to his recovery. This was furnished and 
all the papers required were received at the St. Louis office of defendant on Septem- 
ber 29, 1921, and forwarded on the same day to the home office in New York City. 
The company rejected the application for reinstatement on October 7, 1921, and 
wrote their agent at St. Louis to return to the assured the money he had sent in 
to pay the premium for the lack of which the policy had been forfeited. The St. 
Louis agent sent the company’s check by letter to the assured on October 17. We 
do not think there was such delay in acting upon the application for reinstatement 
as to amount to a waiver. The statement of the doctor showed that the assured 
had been salivated and had not fully recovered. This justified the trial court in 
finding, as he evidently did, that proof that the assured was in good health at the 
time the overdue premium was paid was not furnished as the policy had required and 
justified the finding in favor of the defendant in this case.’ 


For the reasons expressed in the foregoing opinion, the judgment nisi is affirmed. 
All concur. 


TALCOTT v. BAILEY. (No. 5056.) 
(Supreme Court of North Dakota. Feb. 18, 1926. On Petition for Rehearing April 
9, 1926.) 
208 Northwestern Reporter 549. 
(Syllabus by the Court.) 

1. INSURANCE—POLICY OF LIFE INSURANCE, PAYABLE TO ESTATE 
OR EXECUTORS, ADMINISTRATORS, OR ASSIGNS OF INSURED, IS 
PAYABLE TO INSURED’S HEIRS, WHO TAKE BY CONTRACT AND 
NOT BY DESCENT; COUNTY COURT IS WITHOUT JURISDICTION 
TO ADJUDICATE QUESTION OF TITLE TO PROCEEDS OF INSUR- 
ANCE POLICY PAYABLE TO HEIRS OF ESTATE OF INSURED 
(COMP. LAWS 1913, § 8719). 

Following Finn v. Walsh, 121 N. W. 766, 19 N. D. 61, Bank v. Smith, 162 N. W. 

302, 36 N. D. 221, and Marifjeren v. Farup (N. D.) 199 N. W. 181, and pursuant to 
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section 8719, C. L. 1913, it is held that a policy of life insurance, payable to the 

estate or the executors, administrators, or assigns of the insured, is deemed to be 

payable to the heirs of the insured, and that such heirs take the avails thereof by 
contract and not by descent. 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 

2. WILLS—WHERE POLICIES OF LIFE INSURANCE WERE PAYABLE 
TO INSURED’S ESTATE OR HIS EXECUTORS, ADMINISTRATORS, 
OR ASSIGNS, HIS WILL DISPOSING OF HIS ESTATE OR HIS PROP- 
ERTY DID NOT AFFECT PROCEEDS OF POLICIES. 

Where the insured, whose policies are payable as indicated in the preceding 
paragraph, makes a will and disposes of his “estate” or his “property,” it is held, for 
reasons stated in the opinion, that the proceeds of the policies are wholly unaffected 
by the will. 

(For other cases see Wills, Dec. Dig. § 5.) 

(Additional Syllabus by Editorial Staff.) 

3. INSURANCE—(1)—STATUTE RELATING TO DISTRIBUTION OF PRO- 
CEEDS OF LIFE INSURANCE POLICIES HELD NOT TO ATTEMPT 
TO CONFER JURISDICTION ON COUNTY COURT CONTRARY TO 
CONSTITUTION (COMP. LAWS 1913, § 8719; CONST. § 111). 

Comp. Laws 1913, § 8719, providing that avails of life insurance policies, payable 
to personal representatives, etc., shall not be subject to debts of deceased except by 
special contract, but shall be inventoried and distributed to his heirs at law, does not 
attempt to confer jurisdiction on county court contrary to Const. § 111. 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 


5. INSURANCE—STATUTE EXEMPTING PROCEEDS OF LIFE INSUR- 
ANCE POLICIES FROM DEBTS OF DECEASED HELD NOT TO DE- 
STROY RIGHT TO TRANSFER POLICIES BY WILL OR ASSIGN- 
MENT (COMP. LAWS 1913, §§ 6629, 8719). 

Comp. Laws 1913, § 8719, exempting proceeds of life insurance policies, payable 
to personal representatives, etc., from payment of debts except by special contract, 
does not repeal section 6629, permitting transfer of policies by will or assignment. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


Appeal from District Court, Cass County; Chas. M. Cooley, Judge. 

Action by Elizabeth W. Talcott against Laura Bailey, individually and as execu- 
trix of the estate of Frederick H. Bailey, deceased, to recover a share of the proceeds 
of life insurance policies. From a judgment for plaintiff, defendant appeals. Affirmed. 

Shure & Murphy, of Fargo, for appellant. 

Barnett & Richardson, of Fargo, for respondent. 

Jounson, J. The plaintiff is a daughter of Frederick H. Bailey, deceased, and 
one Nan W. Bailey. In April, 1922, the deceased and Nan W. Bailey were divorced, 
and in September, 1923, he married the defendant and executrix in this proceeding, 
Laura Bailey. Frederick H. Bailey, at the time of his death, held two policies of life 
insurance, the proceeds of which are in issue in this proceeding. The contest is 
between Laura Bailey, the widow of the insured and executrix of his estate, and the 
plaintiff, his daughter by his first wife. Both policies are so-called old line policies. 
One of them, that issued by the Northwestern Mutual Life Insurance Company of 
Milwaukee, stipulated that the insured might designate the beneficiary and change the 
same when a beneficiary was not irrevocably designated. The change in beneficiary, 
however, could be effected only when “made in writing and filed at the home office 
of the company, accompanied by the policy, for suitable indorsement prior to or at 
the time this policy shall become payable.” The beneficiary in this policy was Nan W. 
Bailey. On December 8, 1921, the deceased changed the beneficiary from Nan W. 
Bailey to the “executor, administrator, or assigns of the insured.” The change was 
approved by the company and indorsed upon the policy. The other policy, issued by 
the Mutual Life Insurance Company of New York, was made payable to “Frederick 
H. Bailey, his executors, administrators, or assigns.” 

The policies contained the following provisions relating to assignment : 

Northwestern Mutual Life Insurance Company policy: “No assignment of this 
policy shall be binding upon the company until it be filed with the company at its home 
office. The company assumes no responsibility as to the validity of any assignment, 
and satisfactory proof of assignee’s interest must be produced on making claim.” 

Mutual Life Insurance Company of New York policy: “The company declines 
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to notice any assignment of this policy, until the original assignment or a duplicate 
or a certified copy thereof shall be filed in the company’s home office. The company 
will not assume any responsibility for the validity of an assignment.” 

It will be observed that both policies recognize the right of assignment. 

On December 19, 1923, the insured made a will, and on July 29, 1924, he died. 
Probate proceedings were commenced, the will was offered and admitted to probate, 
and Laura Bailey was appointed executrix. The Northwestern Mutual admitted 
liability upon its policy in the amount of $4,658, executing its draft therefor payable 
jointly to Laura Bailey, both as executrix and individually, and to the plaintiff. The 
Mutual Life Insurance Company also admitted liability and executed its draft pay- 
able in like manner. The defendant is in possession of the proceeds of the drafts, 
but refuses to deliver one-half of the same to the plaintiff. 

It is stipulated that plaintiff and the defendant are “the sole heirs at law of the 
said Fred H. Bailey, * * * subject, however, to the provisions of the will.” The 
insured devised and bequeathed one-tenth interest in his estate to his sister for the 
maintenance of his mother during her life; all the remainder of his property he 
gave to his wife, Laura Bailey, defendant herein. The third paragraph of the will 
reads as follows: 

“To my daughter, Elizabeth W. Talcott, I leave no part of my property, she 
having heretofore received all that she ought to be entitled. to.” 

The court found substantially the foregoing facts, and held, as a matter of law, 
that plaintiff and defendant are the sole heirs at law of the insured, that the proceeds 
of the insurance policies should be inventoried and distributed to Elizabeth W. Talcott 
and Laura Bailey, as the heirs at law of the insured, share and share alike, and that 
the plaintiff is entitled to one-half of the proceeds of the policies, together with one- 
half of the interest accruals. The court held further that the plaintiff was entitled 
to interest on one-half of the proceeds to November 25, 1924, that being the date on 
which this action was commenced, and that she was entitled to interest at the rate 
of 6 per cent. on one-half of the policy proceeds subsequent to November 25, 1924, 
‘together with costs and disbursements. 

The plaintiff brought this action on the theory that she is entitled to one-half of 
the avails of the insurance policies under the provisions of section 8719, C. L. 1913, 
asserting that she is an heir within the meaning of that term as used in the statute. 
It seems to have been the view of the trial court that she was entitled to one-half of 
the avails of the policies by contract and not by descent, and that the insured did not 
dispose of the proceeds of the policies by his will so as to deprive her of such right. 
The defendant contends, in effect, that the insured changed the beneficiary in the 
policies by his will, that the insured wished the proceeds of the policies to be dis- 
tributed to the persons named in the will as legatees, and that he clearly manifested 
a purpose and intention to exclude the plaintiff from any participation therein. 

Plaintiff rests her case largely upon the authority of section 8719, C. L. 1913, 
and the following decisions of this court: Finn v. Walsh, 121 N. W. 766, 19 N. D. 61; 
Bank v. Smith, 162 N. W. 302, 36, N. D. 225; Marifjeren v. Farup (N. D.) 199 
N. W. 181; Maixner v. Zumpf (N. D.) 199 N. W. 183; In re Coughlin’s Est. (N. 
D.) 205 N. W. 14. Section 8719, supra, reads: 

“The avails of a life insurance policy or of a contract payable by any mutual 
aid or benevolent society, when made payable to the personal representatives of a 
.deceased, his heirs or estate upon the death of a member of such society or of such 
insured shall not be subject to the debts of the decedent except by special contract but 
shall be inventoried and distributed to the heirs or the heirs at law of such decedent.” 

The first three decisions, supra, counsel for the defendant has exhaustively 
analyzed; some statements therein he calls merely dicta and challenges as unsound; 
others are described as inconsistent with and contradictory of prior holdings. Briefly, 
the argument seems to be: In Finn v. Walsh, supported by expressions of individual 
members in Krummenacker v. Andis, 165 N. W. 524, 38 N. D. 500, this court held 
that section 8719 was one of exemption and “nothing else”; that, such being the cor- 
rect construction, avails of policies of the kind here involved become a part of the 
estate, and may, like any other portion of the estate, be disposed of by the will of 
the insured; and that here the testator did so dispose of the avails to the exclusion 
of the plaintiff. It is then urged that in Marifjeren v. Farup this court completely 
departed from the theory of Finn v. Walsh, and held that the statute “created vested 
contract rights in the heirs and heirs at law,” whether insured died testate or intestate, 
to the avails of the policy when made payable to the estate, the heirs, or the personal 
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representatives. Counsel then says that by judicial construction this statute has 
evolved from one intended to protect certain assets of the decedent’s estate against 
the claims of creditors, into one which prevents such assets from ever becoming 
a part of the estate. Counsel insists that the case of Bank v. Smith, supra, is legal 
precedent only upon the question of the constitutionality of section 8719, under sec- 
tion 208 of the Constitution. In view of the able and earnest argument of counsel in 
support of his position, it becomes necessary to refer to the holdings in these cases. 

In Finn v. Walsh, supra, the contest was between the legatees named in the will 
and the heirs at law of the testator over the title to the proceeds of two benefit 
certificates in certain fraternal organizations. The benefits under each certificate 
were payable to the “legal heirs” of the insured; in the will, made about one year 
and eight months before he died, the testator designated Mary Finn and another as 
legatees of all his personal property, and attempted to bequeath to them the proceeds 
of the certificates. Walsh owned no real property at the time of his death. When 
the testamentary administrator had fully administered the estate he presented a final 
account and prayed for a final distribution. The heirs at law—relatives of the 
decedent—thereupon answered the petition of the administrator setting up a claim 
to the proceeds of the certificates, then in the possession of the administrator, based 
upon the proposition that they were the “legal heirs” of the decedent, that Mary Finn 
et al. were not related to the decedent, and that the insured could not, by will or 
otherwise, change the beneficiary, for the reason that the by-laws of the mutual 
benefit societies restricted the benefits under the certificates issued by it, to blood rela- 
tives of the member. Walsh et al. prayed that the proceeds be distributed to them 
as the heirs at law. At the hearing before the county court, findings were made to the 
effect that the insured had, by his will, changed the beneficiaries named in the certifi- 
cates from his “legal heirs” (Walsh et al.) to Mary Finn et al., and that by paying 
the money to the administrator the societies waived any objection that might other- 
wise have been raised to the manner in which the beneficiaries were changed. A 
decree of distribution was entered accordingly, and an appeal therefrom taken to the 
district court. On that appeal the judgment was reversed, in so far as the dis- 
tribution of the proceeds of these certificates was concerned, and the county court 
ordered to make its final decree, distributing the proceeds to Walsh et al. as heirs at 
law of the insured. Finn et al. appealed to the Supreme Court. 

The court held that the county court was without jurisdiction to adjudicate the 
question of title to the fund, and to decree to and vest in Finn et al. the proceeds of 
the benefit certificates, for the reason that the fund “is and was no part of the de- 
cedent’s estate; * * * the county court * * * could not, therefore, enter any valid 
judgment with reference to the distribution thereof.” It was held, for the same 
reason, error for the district court to-adjudicate such title and to direct the county 
court to distribute such fund. 

The court said that the insured, having no interest in the fund, merely had the 
right to designate to whom it should be paid after his death; that, whoever might be 
entitled to the avails of the policies, “they take by contract and not by descent.” The 
court further said that the county court had no authority, under section 8719, C. L. 
1913, to determine the title to the proceeds, or to inventory and distribute the pro- 
ceeds of such certificates, and that it is not necessary “to determine the constitu- 
tionality of this section as above construed.” It is said arguendo, that if it were held 
that the county court had jurisdiction over the proceeds of the policies, so as to have 
power to decree the distribution thereof, and to try the question of title to its avails, 
the statute would be violative of section 111 of the Constitution, which restricts the 
jurisdiction of county courts to probate, testamentary, and guardianship matters; 
that an attempt to confer upon such court power to inventory and distribute funds 
which are not a part of the decedent’s estate would be wholly unwarranted. This 
language was not essential to a decision of the only question which the court said 
was involved in that case. Such is the holding in Finn v. Walsh. Counsel therefore 
is mistaken when he asserts that the doctrine of the Marifjeren Case rests solely 
upon Bank v. Smith, supra. It is evident that the heirs take by contract and not by 
descent, and it is expressly so held in Finn v. Walsh. 

In Farmers’ State Bank v. Smith, 162 N. W. 302, 36 N. D. 225, the question of the 
interpretation of section 8719 was again before the court. One Cook, at the time of 
his. death, held what is called in the opinion a “straight New York Life insurance 
policy,” by its terms payable, in case of death, to his “estate.” The administrator col- 
lected the face of the policy and held the money to abide the decision of the court 
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upon the claim of the bank, which was a creditor of the decedent, to the proceeds, or a 
part of the proceeds, on the theory that section 8719, C. L. 1913, was unconstitutional, 
in this that it is an exemption statute, and, not having fixed the amount that could 
thus be exempted, it is violative of section 208 of the state Constitution. The contest 
here was between creditors and heirs. 

Disposing of the constitutional objection, the court held that section 208 was not 
intended to apply to a case of this kind; that the purpose of the section is to make rea- 
sonable provision “that the debtor may enjoy the comforts and necessaries of life”; 
that the heirs are not debtors, and have no personal liability on account of the dece- 
dent’s debts; that sections 8723, 8724, and 8725, C. L. 1913, which provide that certain 
property shall be set apart absolutely for the surviving spouse and children, are not 
exemption statutes, “as the term is used in the Constitution.” The court points out 
that the right of inheritance and the righ of crediors to resort to the property of a 
deceased. debtor, with the exception of vested liens, is not an inalienable right; that 
in the cited sections of the probate Code the Legislature was not exempting property 
from debts or dealing with vested rights, but merely waived the right of the state 
and permitted the property of a deceased person to be pursued by his creditors after 
setting apart, from the general mass of the estate, a certain amount for the benefit of 
the family, 

There follows some discussion in the opinion, largely by way of argument. It is 
asserted that sections 8719 and 6629, C. L. 1913, are in no wise repugnant or incon- 
sistent. Further, construing section 8719, the court says that if the policy is made 
payable to the “heirs” or the “representatives” or “estates,” the avails constitute a 
trust fund, to be disbursed to the persons included in the class designated in the policy 
by the administrator or executor of the estate. The court distinctly points out that 
the duty of distribution devolves upon the administrator and not upon the county 
court. The effect of the discussion upon this part of the case seems to be that the 
Legislature really intended that the administrator or executor should inventory the 
policies and the amount received thereunder and then distribute the proceeds to 
the heirs, that the proceeds thereof should not be put into the estate, that no duty 
in this regard was intended by the Legislature to be imposed on the county court, 
and that therefore, under this construction of the act, in harmony with the conclu- 
sion in Finn v. Walsh, the statute is not violative of section 111 of the Constitution, 
as attempting to lay upon the county court duties not contemplated by that section. 
Nothing in this case in any way conflicts with or overrules the holding in the case 
of Finn v. Walsh, to the effect that the proceeds of the insurance policies do not 
become a part of the estate, that the heirs take by contract and not by descent, and 
that consequently the county court has no jurisdiction o adjudicate title to such fund. 

In Marifjeren et al. v. Farup, 199 N. W. 181, this matter was again before the 
court. The heirs at law of the insured decedent brought the action against the ex- 
ecutor of his last will and testament to recover the proceeds of life insurance policies 
with the Mutual Life of New York and the United States government. The policies 
were made payable to the “estate.” The insured left a will, in which he directed the 
payment of his debts, and by the terms of which he attempted to create a trust fund 
for the plaintiffs in that action, from which they should be paid certain money, from 
time to time, according to the discretion of the trustee. The will made no direct 
reference to the insurance policies or the proceeds thereof. The executor listed as 
assets of the estate the avails of the policies, which had been collected by him; 
also one automobile. The plaintiffs, the widow and children, claimed the fund as heirs 
at law; that the money was not subject to general administration or to be affected 
in any way by the terms of the will which purported to create a trust; that the 
proceeds vested in them as grantees free from any control by the executor, either 
under the will or the law governing the administration of the estates of decedents. 
The plaintiffs relied on section 8719, Finn v. Walsh, and Bank v. Smith, supra. The 
defendant in that case contended that it was competent for the insured, by will, to 
create a trust fund out of the proceeds of such life insurance policies, for the benefit 
of the heirs at law, to be paid to them, from time to time, as he might direct in the 
instrument creating the trust. The defendant conceded that he insurance money 
became no part of the estate, and that the county court had no jurisdiction over 
the proceeds. The court states the sole question as follows: 

“Upon the record the sole question of law presented is whether the life insurance 
moneys of the deceased belonged to and were payable to his heirs at law or were 
subject to disposition by his will.” «(Emphasis is ours.) 
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The court held, citing Farmers’ State Bank v. Smith, supra, that— 

A policy made payable to an estate “is the same as if made payable to the heirs, 
and hence that the proceeds of such policy passes to the heirs by contract, and not by 
descent. Consequently, section 6629, C. L. 1913, * * * has no more application than 
it would have to a policy directly made payable to the heirs.” 

Obviously, this conclusion is in harmony with the holding in Finn v. Walsh to 
the effect that the proceeds of such a policy do not become a part of the estate and 
pass to the heirs at law by “contract, and not by descent.” It may be that Finn v. 
Walsh would have been an authority more directly in point than Bank v. Smith, but 
the Marifjeren Case is clearly bottomed on the doctrine of Finn v. Walsh. In the 
Marifjeren Case the testator’s will was construed by the executor as an attempt to 
create a trust fund in the proceeds of insurance policies payable to the estate of the 
insured; the corpus of the trust was a fund which was no part of his estate, in which 
he had no interest, and which passed to his heirs, under section 8719, by contract and 
not by descent. The basis of the holding in Finn v. Walsh and in Marifjeren v. 
Farup is the same, and there has been no such evolution, by judicial interpretation, as 
counsel describes. 

The holding in St. John v. Am. Mutual Ins. Co., 64 Am. Dec. 529, 13 N. Y. 31, 
is the foundation for section 6629, C. L. 1913. Our section appears in identical form 
as section 1237 of the Field Code. In the New York case the insured assigned a 
policy for $2,000 to a creditor. The policy was payable to the “heirs, executors, 
administrators, or assigns” of the insured. The court held: (1) That the policy 
was not merely an indemnity contract, and that the right of recovery was not limited 
to the consideration paid by the assignee, but that he might recover the face of 
the policy; (2) that “policies of insurance are choses in action,” and are governed 
by the same principles as other agreements involving pecuniary obligations; (3) and 
that an insurable interest is not essential to the validity of such assignment. This 
statute dealt with the policy as a chose in action, and not with the proceeds. This 
distinction between section 6629 and section 8719 has not always been observed. The 
latter section is concerned with the avails of policies. 

It seems, therefore, that a life insurance policy, under which the insured has 
the right to change the beneficiary, is regarded as a chose in action, and may be 
assigned or transferred by will in this state, and that section 6629, supra, was intended 
to and did settle that question. Counsel for the defendant insists that this right 
remains unimpaired, notwithstanding section 8719, supra; that the two propivisions 
are separate and distinct, and deal with separate and different propositions. He con- 
tends that the attempt to reconcile them or construe them together, made in Bank 
v. Smith, supra, is not only dicta, but abortive and wholly unsuccessful. 

[1, 3, 4] Whatever merit there may be to the contentions of the appellant regard- 
ing section 6629 and the discussion thereof in Bank v. Smith, supra, we think there is 
no conflict in the decisions upon the following propositions; we regard them as 
settled law: (1) The county court is without jurisdiction to adjudicate the ques- 
tion of title to the proceeds of an insurance policy payable to the heirs, or the 
estate of the insured, because (a) whoever might be designated in the policy by the 
insured to receive the proceeds after his death takes “by contract and not by 
descent”; and (b) such proceeds do not become a part of the decedent’s estate. (2) 
That section 8719, supra, does not attempt to confer jurisdiction on the county court in 
violation of section 111 of the state Constitution, and the duy to inventory and dis- 
tribute the proceeds of such a policy rests on the executor or administrator and not on 
the court. (3) That section 8719 is not an exemption statute within section 208 of the 
state Constitution. This last point was raised and decided in Bank v. Smith, supra, 
and was not considered in Krummenacker v. Andis, supra, although the dicta in Bank 
v. Smith, with respect to section 8723 and 8724, seem to have been disapproved by 
individual members. Four of the five members of this court wrote opinions in the 
Andis Case. 

[5] Assuming, without deciding in what manner, that a policy payable to the 
heirs or the estate of the insured may be transferred by provisions in the will, the 
question here is, was such a transfer effected so as to deprive the heirs of the right 
to the proceeds, under section 8719, supra? We think not. Clearly, the effect of 
section 8719 is not to put the “heirs” in any better position than they would have been 
in had their names been written into the policies as beneficiaries thereunder. We are 
satisfied that the purpose of that statute was and its effect is to fix the meaning of 
the term “heirs,” “representatives,” or “estate,” when used in insurance policies to 
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designate beneficiaries. Clearly, also, the right to transfer the policy by will or 
assignment still remains under section 6629, supra. That is, section 6629 was not 
repealed by section 8719. 

[2] We see no escape from the conclusion that the imsured failed to make such 
a transfer in his will as will deprive the plaintiff of her right, as an heir, to share in 
the distribution of the proceeds of the insurance policies in suit. He devises and 
bequeaths; “my estate” or “my property.” This court has held, as we have pointed 
out, that the proceeds of the policies do not become a part of the estate; that such 
proceeds are not property of the testator, in the sense that they pass as a part of his 
estate, but that they go to the beneficiaries by contract and not by descent. The 
testator’s purpose to give no part of his “estate” to the plaintiff is clearly expressed, 
but he as clearly failed to effectuate an intent, if one was entertained, to deprive her 
of the right to receive her share of the proceeds of insurance contracts to which she 
was entitled under the unequivocal provisions of section 8719. 

The judgment of the trial court is affirmed. 

Christianson, C. J., and Birdzell, Burke, and Uuessle, JJ., concur. 

On Petition for Rehearing. 

Per Curiam. It is earnestly contended by the appellant that the effect of the 
decision in this case is to destroy “freedom of contract—that is, the right to contract 
for insurance for one’s own benefit upon one’s own life.” No such result follows, 
either from the decision in the instant case or from the cases cited in the opinion. 
All this court has said is simply that, when a policy is payable to “the personal 
representatives of a deceased, his heirs, or estate,’ the avails of such a policy must 
be distributed to the persons belonging to the class enumerated in the same manner 
and with the same legal effect as if the names of the “heirs” had actually been 
specified in the contract of insurance. Neither the statute (section 8719, C. L. 1913), 
nor any decision of this court limits, or attempts to limit, the right of the insured 
and the insurer to contract as they may see fit with respect to the proceeds of the 
policy or its transfer by will or assignment. 

The petition for a rehearing is denied. 

Christianson, C. J., and Johnson, Burke, Nuessle, and Birdzell, JJ., concur. 


CHILDERS v. NEW YORK LIFE INS. CO. (No. 16053.) 
(Supreme Court of Oklahoma. Dec. 22, 1925. Rehearing Denied Feb. 26, 1926.) 
245 Pacific Reporter 59. 
(Syllabus by the Court.) 

INSURANCE—IN ACTION FOR FAILURE TO DELIVER LIFE IN- 

SURANCE POLICY, PROVISION IN RECEIPT ISSUED TO APPLI- 

CANT THAT, IF COMPANY FAILED TO ISSUE POLICY WITHIN 

60 DAYS, APPLICANT WOULD BE ENTITLED TO RETURN OF 

PREMIUM PAID ON DEMAND AND TENDER OF RECEIPT, AND 

PROVIDING FOR RETURN OF PREMIUM OR RESIDUE THEREOF 

IF POLICY WERE ISSUED, OFFERED, AND REFUSED,.HAS NO 

BEARING ON CONTRACT FOR INSURANCE, WHERE NEITHER OF 

SUCH CONTINGENCIES AROSE. 

A provision contained in a receipt issued to an applicant for life insurance by 
the soliciting agent, on payment of premium in advance, providing that, in the 
event the insurance company failed to issue a policy within 60 days, the applicant 
will be entitled to a return of the premium paid on demand, and tender of receipt, 
and also providing for the disposition of, and the return of the premium, or residue 
thereof, in the event the policy is issued and offered to the applicant within 60 
days, and refused, has no application or bearing on the contract for insurance in a 
case where neither of the contingencies provided for arose. 


(For other cases, see Insurance, Dec. Dig., § 128[1].) 





Life] Childers v. New York Life Ins. Co. — 69 


2. INSURANCE—SUSTAINING MOTION FOR JUDGMENT ON PLEAD- 
INGS WHEN ISSUE OF FACT IS JOINED THEREBY, UPON WHICH 
VALID JUDGMENT MIGHT BE BASED, IS REVERSIBLE ERROR; 
IN ACTION AGAINST INSURANCE COMPANY FOR FAILURE TO 
ISSUE POLICY TO APPLICANT IN WHICH ISSUE WAS NEGLI- 
GENCE OF DEFENDANT IN FAILING TO DELIVER POLICY, QUES- 
TION WAS WHETHER COMPANY ISSUED POLICY WITHIN REA- 
SONABLE TIME, WHICH WAS ONE OF FACT FOR JURY, AND 
SUSTAINING MOTION FOR JUDGMENT FOR DEFENDANT ON 
PLEADINGS WAS ERROR. 

It is reversible error for the court to sustain motion for judgment on the 
pleadings, when an issue of fact is joined by the pleadings upon which a valid judg- 
ment might be based. 

(For other cases, see Insurance, Dec. Dig., § 128[2].) 

Commissioners’ Opinion, Division No. 3. : 

Appeal from Superior Court, Pottawatomie County; Leander G. Pitaman, Judge. 

Action by Nellie Childers, administratrix of the estate of Fred Ira Childers, 
deceased, against the New York Life Insurance Company. Judgment for de- 
fendant on the pleadings, and plaintiff appeals. Reversed, and remanded for trial 
on the merits. 

A. J. Carlton, R. R. Hendon, Jr., and Charles E. Wells, all of Shawnee, for 
plaintiff in error. 

Wilson, Tomerlin & Threlkeld, of Oklahoma City, and Abernathy & Howell, 
of Shawnee, for defendant in error. 

Jones, C. This action was instituted in the district court of Pottawatomie 
county, Okl., by the appellant, as plaintiff, against appellee, as defendant, to recover 
$2,000 alleged damages by reason of the failure and neglect of defendant, New 
York Life Insurance Company, to deliver within a reasonable time a certain life 
insurance policy. i 

Motion for judgment on the pleadings was interposed by defendant, which was 
by the court sustained upon the theory that the defendant, insurance company, had 
under the terms of the application for insurance 60 days in which to act in the 
matter, and plaintiff’s petition shows that the policy was issued within that period. 

The facts, as disclosed by the record, show that the deceased, Fred Ira Childers, 
made application through the local agent of the defendant company for insurance 
on February 24, 1923, and submitted to medical examination on February 26th, the 
application and medical examination reached the office of the defendant company 
in New York City on March 12th, and the policy was issued. March 13, 1923, and 
reached the local agent at Norman, Okl., on March 19, 1923. 

The applicant was accidently killed March 16th, and plaintiff alleges in her 
petition that the compafty was guilty of negligence, and did not issue and deliver the 
policy within a reasonable time. The only question involved in this appeal is the 
action of the court in sustaining the motion for judgment on the pleadings, and 
dismissing with prejudice plaintiff’s cause of action. 

[1] The provision of the contract of insurance upon which the judgment of 
the court was based, and upon which the appellee relies, is found in the receipt 
issued by the soliciting agent to the applicant on payment of the premium at the 
time the application was made, and is as follows: 

“(a) If the company fails to offer to deliver a policy within 60 days from 


this date, the company will return said sum to the applicant upon demand with 
surrender of this receipt. 


“(b) If, within 60 days from this date, the company offers upon payment of 
the balance of the first premium to deliver to the applicant a policy of insurance 
pursuant to his said applications and the offer is refused, the company will retain 
from said sum the costs -insured for medical examination and inspection, and will 
return the balance, if any, to the applicant upon surrender of this receipt.” 


As heretofore stated, these provisions are found in the receipt issued to 


the applicant and detached from the application, and in our judgment has no 
reference to the application or the policy, has no bearing or effect on the contract 
of insurance, but merely provides for the disposition or method whereby the 
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premium paid in advance will be disposed of and returned to the applicant in the 
event the insurance does not become effective. The first paragraph quoted provides 
for the disposition of the premium paid in the event the company fails to offer 
to deliver a policy within 60 days, gives the applicant the option or right to demand 
a return of the premium, and thereby consummate or close the transaction, or he 
may waive this option and give furthertime if he desired. The second paragraph 
makes disposition of the premium paid in advance, in the event the applicant refuses 
to accept the policy when offered by the company within 60 days. But neither of the 
contingencies provided for arose; in this case the company had no occasion to delay 
issuing the policy, at least did not avail itself of the 60-day period. The policy 
issued we think was such a policy as was authorized under the. terms of the 
application, and the court is not required to indulge the presumption that same 
would have been rejected by the applicant. 

[2] The plaintiff has pitched this action and based same upon the theory that 
the applicant had no insurance by reason of the fact that the policy had not been 
delivered to the applicant at the time of his death, by reason of the negligence of 
defendant company, and defendant has answered, joining issue on that allegation. 
Hence, as we view it, the only question is that of whether or not the company ex- 
ercised ordinary diligence, and issued the policy within a reasonable time, under 
all the circumstances surrounding the case, and, being of the opinion that the 60-day 
limitation has no bearing on the question, we conclude that the court was in 
error in sustaining motion for judgment an the pleadings. The question of what 
is a reasonable time is one of fact, and should be submitted to the jury. 

The case is therefore reversed and remanded for trial on its merits. 


STEVENS v. FIRST NAT. BANK OF MUSKOGEE. (No. 16036.) 
(Supreme Court of Oklahoma. Dec. 22, 1925. Rehearing Denied April 6, 1926.) 
245 Pacific Reporter 567. 

(Syllabus by the Court.) 

PRINCIPAL AND SURETY—SUBROGATION—ONE HYPOTHECAT- 

ING PROPERTY ON REQUEST OF ANOTHER FOR HIS BENEFIT 

BECOMES SURETY FOR HIM; SURETY IS ENTITLED TO BE SUB- 

ROGATED TO ALL RIGHTS CREDITOR HELD AGAINST DEBTOR 

FOR SUCH PART OF INDEBTEDNESS AS SURETY PAYS AND 

SATISFIES PURSUANT TO CONTRACT OF SURETYSHIP. 

One who hypathecates his property upon the request of another, for the benefit 
of the latter, becomes a surety for such person. The surety is entitled to be subro- 
gated to all of the rights the creditor held against the debtor for such part of the 
indebtedness as the surety pays and satisfies pursuant to the contract of suretyship. 

(For other cases, see Principal and Surety, Dec. Dig. § 15.) 

2. INSURANCE—CONTRACT OF INSURANCE, PROVIDING SCALE OF 
CASH SURRENDER VALUES AND AUTHORIZING INSURED TO 
BORROW MONEY ON POLICY WITHIN SUCH VALUES, IS EXCLU- 
SIVE PROPERTY RIGHT AND PRIVILEGE RESERVED TO IN- 
SURED, IF TERMS OF POLICY DO NOT REQUIRE CONSENT OF 
BENEFICIARY OR ASSIGNEE FOR INSURED TO ENJOY PRIVI- 
LEGE OF LOAN FEATURE OF POLICY. 

A contract of insurance, which provides for a scale of cash surrender values 
and authorizes the insured to borrow money on the policy within the cash surrender 
values thereof, is an exclusive property right and privilege reserved to the insured, 
provided the terms of the policy do not require the consent of the beneficiary or 
assignee, for the insured to enjoy the privilege of the loan feature of the poilcy. 

(For other ceses, see Insurance, Dec. Dig., § 17914.) 

3. PRINCIPAL AND SURETY—INSURANCE POLICY, HYPOTHECATED 
BY INSURED TO SECURE LOAN FROM INSURER, CREATES 
STATUS OF SURETYSHIP IN FAVOR OF BENEFICIARY OR AS- 
SIGNEE OF POLICY, WHERE INSURER DEDUCTS VALUE OF LOAN 
FROM POLICY ON DEATH OF INSURED, IF CONTRACT OF INSUR- 
ANCE REQUIRES INSURED TO OBTAIN CONSENT OF BENE- 
FICIARY OR ASSIGNEE TO HYPOTHECATE POLICY (COMP. ST. 
1921, §§ 5147, 5157). 
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The act of hypothecation of the insurance policy by the insured to secure a 
loan from the company pursuant to the loan feature of the policy, based upon the 
cash surrender values of the policy, does not create the status of suretyship in favor 
of the beneficiary or assignee of the policy, where the insurance company deducts 
the value of the loan from the policy, upon the death of the insured, provided the - 
contract of insurance does not require the insured to obtain the consent of the 
beneficiary or assignee, to hypothecate the policy for the loan. 

(For other cases, see Principal and Surety, Dec. Dig. § 15.) 

4. PRESUPPOSITION ON WHICH STATEMENT IN PRIOR PARA- 

GRAPH DEPENDS, STATED. 

The statement of the rule in paragraph No. 3 presupposes that the terms of the 
policy and loan contract confined the insurance company to the cash surrender value 
of the policy for the satisfaction of the indebtedness, in the event of default in 
payment by the borrower and insured, and that the terms of the policy did not 
require the consent of the beneficiary or assignee of the policy, for the insured to 
hypothecate the same for the loan. 


5. DESCENT AND DISTRIBUTION—WHERE UNCONDITIONAL AS- 
SIGNEE OF LIFE INSURANCE POLICY PREDECEASED INSURED, 
AND RECORD SHOWS NO APPOINTMENT OF ADMINISTRATOR 
OF ESTATE OF ASSIGNEE, ASSIGNEE’S DAUGHTER, WHO AC- 
QUIRED ENTIRE INTEREST IN POLICY THROUGH INHERITANCE 
AND ASSIGNMENT, WAS PROPER PARTY TO SUE ESTATE OF 
INSURED FOR AMOUNT OF LQAN MADE BY INSURER TO IN- 
SURED, AND DEDUCTED FROM AMOUNT PAID TO ASSIGNEE’S 
DAUGHTER UPON INSURED’S DEATH. 

Record examined; held, that the plaintiff is the proper plaintiff to maintain the 
action; it is further held, that the record does not support the ruling of the court 
in sustaining the general demurrer to the amended petition. 

(For other cases, see Descent and Distribution, Dec. Dig., § 91[1].) 

Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Muskogee County; Enloe V. Vernor, Judge. 

Action by Ethel Stevens, by Kate Stevens Robertson as her guardian, against 
the First National Bank of Muskogee as executor of the last will and testament of 
Harry L. Stevens, deceased, for the allowance of a claim against the estate of the 
decedent. After the refusal of the county court to allow the claim, the plaintiff 
appealed to the district court, and from its judgment for the defendant upon a 
demurrer to the amended petition, plaintiff appeals. . Reversed and remanded. 

Crump & Seawell, of Muskogee, for plaintiff in error. 

Gidney & Gidney, of Muskogee, for defendant in error. 

STEPHENSON, C. The plaintiff commenced her action against the defendant 
as the executor of the estate of Harry L. Stevens, deceased, for the allowance of a 
claim against the estate of the decedent. ‘The court sustained a general demurrer 
to the amended petition of the plaintiff, and the latter has appealed the cause here 
for review of the action of the court thereon. 

The plaintiff for her cause of action alleged, in substance: 

(1) That the Mutual Benefit Life Insurance Company issued its life insurance 
policy to Harry L. Stevens in the sum of $5,000; that Rose L. Stevens, the wife 
of the insured, was named as beneficiary therein; that the policy is in the possession 
of the company, and the plaintiff is unable to attach a copy thereof to the petition. 

(2) That Harry L. Stevens, joined by his wife, Rose L. Stevens, assigned the 


policy on the 11th day of September, 1899, unconditionally, to their son Lawrence 
G. Stevens. 


(3) That Lawrence G. Stevens died prior to April 9, 1919, leaving Kate 
Stevens Robertson, his wife, and Ethel Stevens, a minor daughter, as his next of 
kin and heirs at law; that Kate Stevens Robertson assigned her interest in the 
insurance policy to her doughter, Ethel Stevens, on the 9th day of April, 1919. 

_ (4) That Harry L. Stevens died in the year 1923, leaving a will wherein the 
First National Bank of Muskogee was named as executor; that the decedent left 
an estate more than sufficient to pay all indebtedness; that the First National Bank 
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of Muskogee was appointed executor of the will of the decedent by the county court 
of Muskogee county. 

(5) That Harry L. Stevens during his lifetime borrowed a sum of money from 
the Mutual Benefiit Insurance Company, of Newark, N. J., and hypothecated the 
policy referred to herein to secure the loan; that the decedent failed to pay the 
loan during his lifetime, and that the loan with accrued interest amounted to the 
sum of $3,004.42, at the time of the death of the insured; that the insurance com- 
pany deducted the latter sum from the face value of the policy then in the sum 
of $6,273.04, and paid the balance of the policy to Ethel Stevens, the plaintiff herein. 

(6) That the mother of the plaintiff, as guardian for her, presented a claim 
.to the executor for allowance against the estate of the decedent for the sum of 
money deducted from the policy on account of the loan; that the executor refused 
to allow.the claim, and likewise the county court. 

Thereafter, and within the time provided by statute, the plaintiff commenced 
her action against the executor in the district court for the allowance of the claim 
against the estate of the decedent upon the ground that the payment of the loan 
resulted from a suretyship created between Lawrence G. Stevens and the decedent 
on account of both parties consenting to and hypothecating the policy to secure the 
loan of the decedent from the insurance company. It is the contention of the 
plaintiff that, upon the payment of the loan, she became subrogated to all the 
rights of the insurance company against Harry L. Stevens, and his estate, for the 
collection of the indebtedness. The contention presupposes that the relationship of 
creditor and debtor existed between the insurance company and Harry L. Stevens 
at the time of the death of the latter; that the insurance company was authorized 
by the terms of the policy and the contract to look to the policy as collateral security, 
and to the estate of the decedent for the indebtedness, or any remainder due upon the 
loan over the cash surrender value of the policy. 

The policy was hypothecated with the insurance company pursuant to a con- 
tract in writing, subscribed to by the insured and Lawrence G. Stevens, the bene- 
ficiary and assignee. A part of the written assignment reads in the following 
language : 

“If the interest shall not be paid when due, it shall be added to the principal, 
provided the entire indebtedness then outstanding shall be within the limit secured 
by the cash surrender value of the policy; otherwise, nonpayment of the interest 
shall render the policy null and void after one month’s notice shall have been mailed 
to the last-known address of the insured and assignee, if any.” 

The language of the written assignment indicates that the loan was within 
the cash surrender value of-+ the policy in the first instance. The supposition is 
founded upon the language of the written assignment to the effect that the interest 
on the loan, if not paid, shall become a part of the principal, provided the in- 
debtedness, plus the accrued interest, did not exceed the cash surrender value of 
the policy. The written assignment further provided, in substance, that, if the 
accrued indebtedness plus the interest should exceed the cash surrender value of 
the policy, it should operate to render the policy null and void, unless such excess 
indebtedness was paid, after one month’s notice to the insured and beneficiary. 

[1] The defendant submits the proposition based upon the written assignment 
that the loan did not create the relationship of creditor and debtor between the 
insurance company and the decedent; that the loan, pursuant to the terms of the 
policy, did not create a debt against Harry L. Stevens, for which the insurance 
company could look beyond the cash surrender value of the policy for the satis- 
‘faction of the indebtedness. Therefore Lawrence G. Stevens did not become a 
surety for the payment of the indebtedness through the hypothecation of the policy 
with the insurance company, as collateral security for the payment of the loan. 
The defendant makes the point that Harry L. Stevens was exercising a property 
right and privilege, reserved exclusively to him by the terms of the policy in ex- 
ercising his right and privilege through the loan features contained in the policy. 
It is the contention of the defendants that the contract of insurance reserved to the 
insured the privilege of securing a loan, equal to the cash surrender value of the 
policy, without the consent of the beneficiary or assignee; that the loan and its 
accrued interest were to remain within the cash surrender values of the policy at 
all times. The further contention of the defendant is that default in the payment 
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of the loan and accrued interest pursuant to the policy and assignment operated to 
cause the satisfaction of the indebtedness by the cash surrender value of the policy. 

[2] The defendant submits the proposition that the insured was exercising and 
taking advantage of a property right and personal privilege reserved to him by the 
terms of the policy, and that the insured might exercise this privilege, hypothecate 
the policy to secure the payment of the loan, and settle and pay the loan by surrender- 
ing the policy, through the advantage of the cash surrender value thereon; that the 
insured might exercise these rights and privileges without the consent of the bene- 
ficiary or assignee of the policy. 

We would concede the propositions of law submitted by the defendant, if 
the policy by its terms and provisions created this right and privilege in favor of 
the insured which he might exercise without the consent of the beneficiary or 
assignee of the policy. ‘The insured may exercise all the rights and _ privileges 
created and reserved to him by the policy as freely and fully as the beneficiary 
may do. The controversy between the parties to this action is governed and must 
be settled according to the contract of insurance and assignment. The provisions of 
the policy determine the legal rights between the parties to this action. Wagner v. 
Thierot, 194 N. Y. S. 610, 118 Misc. Rep. 511; Id. 197 N. Y. S. 560, 203 App. 
Div. 757; Id., 198 N. Y. S. 954, 206 App. Div. 608; Id., 142 N. E. 295, 236 N. Y. 
588. 

[3, 4] The defendant falls into error in assuming that the petition and exhibifs 
support his contention that the insured might exercise his privilege and benefits of 
the loan feature without the consent of the beneficiary or assignee. The written 
assignment hypothecating the policy as collateral security for the loan was executed 
by the insured and beneficiary of the policy. The signature of the beneficiary to the 
written assignment presupposes the necessity for the consent of the beneficiary 
or assignee, for the insured to hypothecate the policy, in the absence of any further 
showing. It may be‘that the policy will bear out the contention of the defendant, 
but we have not the policy before us, as a copy was not attached to the petition. The 
purport of the amended petition and exhibits attached thereto is that the consent of 
the beneficiary of the policy was required in order to enable the insured to hypothecate 
the policy. If the terms of the policy and loan contract created the relationship 
of creditor and debtor between the insurance company and the insured, and it 
required the consent of the beneficiary to enable the insured to hypothecate the 
policy, then the beneficiary stood in the relation of a surety towards the holder 
of the insurance policy. This principle of law would apply, if the insured could not 
hypothecate the policy as collateral security for the loan made pursuant to the 
terms of the policy, without the consent of the beneficiary. Sections 5147 and 
5157, C. O. S. 1921; In re Blanchard (D. C.) 253 F. 758. 

[5] The defendant makes the further point that the plaintiff is not authorized 
to maintain this action; that the action ought to be maintained by the personal 
representative of her deceased father, who was the unconditional assignee of the 
policy. The answer to this proposition is that the assignee was not seized of the 
right of action or claim against Harry L. Stevens during the lifetime of the 
former. Therefore the personal representative of the estate of Lawrence G. 
Stevens did not succeed to any right of action against the estate of Harry L. 
Stevens, for the reason that the right of action did not exist at the time of the 
death of Lawrence G. Stevens, and, so far as this record shows,’ no administrator 
was ever appointed for the estate of Lawrence G. Stevens. 

The death of Lawrence G. Stevens is but an incident involved in the course of 
the matters which gave rise to the action of plaintiff against the defendant. If a 
right of action exists against the defendant, it arose through the taking of the 
property of this plaintiff, and not of the property of Lawrence G. Stevens to satisfy 
the loan. If a personal representative was appointed for the estate of Lawrence G. 
Stevens so far as we may know by the records, the estate of Lawrence G. Stevens 
was closed and terminated before any right of action in this case arose in favor 
of the plaintiff and against the estate of Harry D. Stevens, if the right of subroga- 
tion exists in this case in favor of the plaintiff for the payment of the loan in ques- 
tion. Therefore the plaintiff, as beneficiary of the policy through the several as- 
signments, may maintain the action as an heir of the surety, if. this relationship 
existed between Lawrence G. Stevens, and the insured. Snider v. Greathouse, 16 
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Ark. 72, 63 Am. Dec. 54, and see footnote to case of Nelson v. Webster, 68 L. R. A. 
513. As the assignment from the insured and the beneficiary named therein, who 
was his mother, was unconditional to Lawrence G. Stevens, the latter became vested 
with all the beneficial interests in the policy which might have been enjoyed by his 
mother, if she had remained the original beneficiary. Devin et al. v. Connecticut Mut.. 
Life Ins. Co. et al., 159 P. 435, 59 Okl. 192, L. R. A. 1916F, 783. 

The court committed reversible error in sustaining the general demurrer to the 
amended petition in its present condition for the reasons heretofore given. 

The cause is reversed and remanded for further proceedings in accordance 
with the views herein expressed. 

LOYAL UNION CIRCLE v. ROSE. (No. 16399.) 
(Supreme Court of Oklahoma. April 6, 1926.) 
245 Pacific Reporter 624. 

(Syllabus by the Court.) 

TRIAL—PARTY HAVING BURDEN OF PROOF MUST FIRST PRO- 

DUCE HIS EVIDENCE, AND ADVERSE PARTY WILL THEN PRO- 

DUCE HIS EVIDENCE; IN ACTION ON LIFE INSURANCE POLICY, 

EXCLUDING ON CROSS-EXAMINATION EXEMPLIFICATION OF 

RECORD OF INSURED’S APPLICATION FOR ADMISSION TO GOV- 

ERNMENT HOSPITAL AT TIME OF CROSS-EXAMINATION WAS 

NOT ERROR (COMP. ST. 1921, §§ 541, 651). 

The party on whom rests the burden of proof must first produce his evidence, and 
the adverse party will then produce his evidence. It is not error to exclude evi- 
dence offered out of time. 

(For other cases, see Trial, Dec. Dig., § 59[1].) 

2. APPEAL AND ERROR—EXCLUSION OF COMPETENT EVIDENCE 
IS NOT REVERSIBLE ERROR, IF SUCH EVIDENCE, IF ADMITTED, 
WOULD NOT CHANGE RESULT OF TRIAL; IN ACTION ON LIFE 
INSURANCE POLICY, EXCLUDING CERTIFICATE OF ATTENDING 
PHYSICIAN, IF ERROR, HELD HARMLESS, WHERE IT WAS OF 
NO PROBATIVE VALUE, AND WOULD NOT, IF ADMITTED, HAVE 
PRODUCED DIFFERENT JUDGMENT. 

The exclusion of competent evidence will not work a reversal of the judgment 
when it is apparent that such evidence, if admitted, would not change the result of 
the trial. 

(For other cases, see Appeal and Error, Dec. Dig., § 1056[6].) 

INSURANCE—IN ABSENCE OF EVIDENCE FROM WHICH JURY 

COULD FIND INSURED HAD TUBERCULOSIS AT TIME OF AP- 

PLICATION FOR POLICY, REFUSAL TO GIVE REQUESTED IN- 

STRUCTIONS AS TO LIABILITY OF COMPANY, IF INSURED KNEW 

HE HAD TUBERCULOSIS AT SUCH TIME, WAS NOT ERROR. 

Record examined, and held, there was no error in refusing to give requested 
instructions. 

(For other cases, see Insurance, Dec. Dig., § 669[7].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Bryan County; Porter Newman, Judge. 

Action by Britton Rose against the Loyal Union Circle. Judgment :for 
plaintiff, and defendant appeals. Affirmed. 

Benjamin B. Wheeler, of Muskogee, for plaintiff in error. 

Phillips & Phillips, of Durant, for defendant in error. 

JarMAN, C. In 1921 Roy Rose made application to the Loyal Union Circle 
for a certificate of membership and policy of insurance, and in said application 
warranted, among other things, that he did not have tuberculosis. Upon the 
application being filed, the Loyal Union Circle issued a membership certificate 
and policy of insurance, and designated Britton Rose as the beneficiary. On Septem- 
ber 6, 1923, the insured died of tuberculosis, and thereafter this action was begun 
by Britton Rose to recover the sum of $675 upon the policy, resulting in a verdict 


and judgment for the plaintiff in the sum of $650, from which the defendant has 
appealed. 
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As a defense, the defendant alleged that the insured had tuberculosis at the 
time he made application for a certificate of membership and the policy of insur- 
ance, which he well knew, and, therefore, the policy sued upon was void. 

The sole issue submitted to the jury was whether the insured had tuberculosis 
at the time the application was executed by him. The defendant contends that the 
court erred in refusing to admit in evidence the certified copy of the application of 
the insured to the United States Veterans’ Bureau for admission to a government 
hospital. In January, 1923, the insured, a World War veteran, had become ill, and 
made application to the United States Veterans’ Bureau for admission ‘to a govern- 
ment hospital. Britton Rose, plaintiff, was the first witness to testify in his behalf, 
and, on cross-examination, testified that an application had been made by the insured 
for admission to a government hospital, and thereupon the defendant sought to 
introduce a copy of such application, duly certified by Frank T. Hines, director of 
the United States Veterans’ Bureau, having charge of applications of the nature 
of the one here in question. Said application, among other things, contained the 
following questions and answers: 

“11, Nature of disability claimed: T. B. Degree of disability: * * * 

“12. Date disability began: August 1, 1922. 

“13. Cause of disability: Exposure. 

“14. Where received: France.” 

[1] The insured enlisted in the United States army in March, 1918, and went 
to France, and was discharged from the army in September, 1919. The application 
for the insurance was made in 1921, after the insured had returned from France and 
had been discharged from the army. It is the contention of the defendant that the 
statements of the insured in his application for admission to a government hospital 
wherein he stated that the cause of his disability was exposure, which was received 
in France, were germane to the issues involved, and that the trial court greviously 
erred in refusing to admit such statement in evidence. This certified application, 
for admission to a government hospital, being an exemplification of a record filed 
in a department of the government of the United States, was properly admissible 
under section 651, C. S. 1921, and, upon timely offer being made, the same was 
properly admissible in evidence. The record shows, however, that the trial court 
did not unqualifiedly refuse to permit said application to be introduced in evidence, 
but sustained the objection to the introduction of said instrument in evidence in the 
following language: “Sustained at this time,” indicating that the court was merely 
holding that said instrument was inadmissible in evidence at that stage of the 
proceedings. Was the defendant entitled to introduce said instrument in evidence 
during the cross-examination of the plaintiff, when he was on the witness stand as 
a witness in chief for himself? The sole defense of the defendant was that the 
insured knew he had tuberculosis at the time the application for the insurance was 
made. The certified copy of the application for admission to a government hospital 
was offered for the purpose of attempting to show that the insured knew he had 
tuberculosis on the date when the application for the insurance was made. This 
evidence was purely a defensive matter, and was improper cross-examination, and the 
trial court properly concluded, that said instrument was not admissible at that time. 
Under section 541, C. S. 1921, the burden in the first instance rested upon the 
plaintiff to produce evidence to sustain the issue in his behalf, and, after the evi- 
dence of the plaintiff wag closed, the burden then devolved upon the defendant to 
submit evidence to support its defense. This evidence was not tendered as a part 
of the defense of the defendant, and, since an offer of said evidence was not made 
at a time when the same was properly admissible, the court properly excluded the 
same. 

[2] The defendant next complains of the action of the trial court in excluding 
from evidence the proof of death, which consisted of three documents. The first 
was the claim certificate of the beneficiary, Britton Rose; the second was the notice 
and proof of death, being the attending physician’s certificate; and the third was 
the undertaker’s certificate. The trial court permitted the claim certificate, executed 
by the plaintiff to be introduced in evidence, but sustained an objection to the 
introduction of the notice and proof of death executed by the attending physician. 
The physician’s certificate recited that he was first called to treat the insured on 
August 20, 1923, and further stated that in his judgment the insured had suffered 
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for a period of “some two or three years” from tuberculosis. Regardless of whether 
the certificate of the physician was admissible in evidence, it is clear that the same 
would have no probative value. The application for the insurance was made in 
August, 1921, and, under the statement of the physician in his certificate, the tubercu- 
losis could just as well have been contracted by the insured after the application for 
the insurance was executed, and, besides, the proffered evidence was too indefinite 
to have produced a different judgment, so, in any event, the exclusion of said 
certificate could be, at most, only harmless error. 

The defendant next contends that the trial court erred in refusing to admit 
in evidence a letter written by the plaintiff to the defendant under date of November 
16, 1923. The record shows that, after the death of the insured, the defendant wrote 
a letter to the plaintiff and deposited the same, with postage duly prepaid, properly 
addressed, to the plaintiff at Durant, Okl., his post office address. The letter pro- 
pounded certain questions, and left blank spaces for answers to be given by the 
plaintiff, and directed the plaintiff to fill in the answers and return the letter. The 
letter offered in evidence by the defendant contained the following questions and 
answers: 

“No. 1. When did the deceased first apply to the government for medical 
treatment? Answer: About January 10, 1923. 

“No. 2. Did he acquire the disease while in government service, thereby giving 
him free government treatment and compensation? Answer: Yes. 

“No. 3. About what date was he discharged from service? Answer: Sept. 
11, 1919. 

“No. 4. When did his health first begin failing him, and when did he first 
know of the disease with which he was affected? Answer: November, 1922.” 

The secretary of the defendant testified that he mailed the letter in question to 
the plaintiff, and that he received the same in due course of mail, duly addressed to 
the defendant, with the answers given as shown by the letter offered in evidence. 
The answers were typewritten, and the letter was not signed by the plaintiff, and 
there is nothing to connect him with the letter, except the testimony of the secre- 
tary of the defendant that he mailed the letter, postage prepaid, duly addressed to the 
plaintiff at his post office address, Durant, Okl., and, under the rule announced in 
Reeves & Co. v. Martin, 94 P. 1058, 20 Okl. 558, this showing was sufficient to 
create a prima facie presumption of the delivery of the letter to the plaintiff, and 
said presumption continued until its was overcome by contradictory evidence. The 
testimony of the plaintiff that he did not receive said letter and that he never made 
the answers to the questions therein propounded is sufficient contradictory evidence 
to overcome the presumption that he did actually receive said letter; therefore the 
trial court properly excluded the same from evidence. 

[3] The only other errors assigned pertain to the refusal of the trial court to 
give certain requested instructions, which are to the effect that, if the insured had 
tuberculosis at the time the application for insurance was made, there would be no 
liability on the insurance policy, and the jury should return a verdict for the 
defendant. It is useless to discuss this assignment of error, for there is no evi- 
dence from which the jury could find that the insured had tuberculosis at the time 
the application for insurance was made. 

For the reasons hereinabove given, the judgment of the trial court is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. SANCHEZ et al. (No. 7501.) 
(Court of Civil Appeals of Texas. San Antonio. Feb. 17, 1926. Rehearing Denied 
March 17, 1926.) 

281 Southwestern Reporter 891. 

1. INSURANCE—JURY’S FINDINGS IN ACTION ON LIFE POLICY, 
THAT STATEMENTS IN APPLICATION FOR LIFE INSURANCE AS 
TO HEALTH WERE TRUE, HELD NOT SUPPORTED BY-EVIDENCE. 
Jury’s findings, in action on life policy, that statements in application for life 

insurance that applicant was in good health, had never had tuberculosis, and had 

no medical or surgical attention during the preceding five years, were true held not 
supported by evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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3. EVIDENCE—IN SUIT ON LIFE POLICY, WHERE DEFENSE WAS IN- 
SURED CONCEALED FACT HE HAD TUBERCULOSIS AT TIME OF 
APPLICATION, TESTIMONY THAT INSURED OBTAINED INSUR- 
ANCE FROM ANOTHER COMPANY, WHOSE EXAMINING PHYSI- 
CIAN PASSED HIM, WAS IMMATERIAL AND INCOMPETENT. 


In suit on life policy, where defense was insured concealed fact he had tuber- 
culosis at the time he made application, testimony that he applied and was examined 
for and obtained insurance from another company, whose examining physician ex- 
amined and passed him, was immaterial and incompetent. 


(For other cases, see Evidence, Dec. Dig. § 129[6].) 
Appeal from Bexar County Court for Civil Cases; McCollom Burnett, Judge. 


Suit by Angelita Sanchez and another against the National Life & Accident 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Reversed 
and remanded. 

G. Woodson Morris, of San Antonio, for appellant. 

Heilbron, Kilday & Howard, of San Antonio, for appellees. 

SmitH, J. Willie Sanchez was an employee of a jewelry concern in San An- 

tonio for two or three years prior to November, 1923, when he reached the age of 
18 years. His health had been apparently good until shortly prior to the time 
mentioned, when those working with him observed symptoms of his illness. In the 
latter part of November the boy complained to a fellow employee that he was sick, 
and asked for advice as to what he should do about it. On this occasion, to indicate 
to his friend the nature of his ailment, he “spat blood,” which was “foamy.” His 
friend advised him to consult Dr. W. C. Farmer, a specialist in diseases of the 
lung, and particularly tuberculosis. In pursuance of this advice Sanchez did con- 
sult Dr. Farmer, who gave him a thorough examination on three successive days. 
As a result of the examination the doctor found the patient— 
“suffering with pulomonary tuberculosis at that time. His blood was much im- 
poverished; it was 70 per cent., in other words, 30 per cent. below normal in red 
blood corpuscles, and he was very much below normal in every way. He had a 
history of having lost some weight and running a temperature from 99 4/5 to 101 2/5. 
He was having some hemorrhage along from the lungs and coughing and expectorat- 
ing considerably. * * * I told him at that time that his case was quite unfavorable 
to recovery unless he quit his work and went to bed and devoted his time entirely 
to getting well, and even then his condition was not very favorable to recovery. 
I told him he probably would not live more than six months at the very most. * * * 
The test that I applied to the boy was that I examined the blood, which showed it 
was very much impoverished. I also gave him what we call a tuberculin test, Von 
Pirquet tuberculin test, with reference to tuberculosis, and the result was that he 
was positive.” 

Sanchez reported the result of this examination to his associates in the jewelry 
store, telling them that the doctor said he had “T. B.,” and to “get out in the coun- 
try.” Some time in December Sanchez’s employer “let him out for the reason he 
needed recuperating, and I let him out and promised to give him his job back when 
he feels better; he never came back” except to get his salary, which was paid him 
for the entire month. After leaving the jewelry store he engaged in no other work, 
except occasional light work around his father’s store. He told one of his boy 
friends, apparently his chum, who testified for appellees, that he quit his job in 
the jewelry store “because he was sick.” About this time, on December 24, Sanchez’s 
mother “had the boy insured” in the American National Insurance Company, for 
which purpose he was given a “medical inspection” by that company’s physician, 
Dr. Parsons. Two days later his mother “had Willie insured in” the National 
Life & Accident Insurance Company, appellant herein. In the character of policy 
issued to Sanchez by appellant, known as an “industrial” policy, no medical exam- 
ination of applicants is provided for, because of the small amount of the policy 
and the low premium rate, and no examination was made of Sanchez by the com- 
pany, which relied alone upon the representations made by the applicant concerning 
his fitness as a risk. In this application, which was in writing, Sanchez represented 
that he was in “good health” at the time, that he had never had tuberculosis, and 
that he had not had any “medical or surgical attention in the last five years.” Upon 
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this application appellant issued the policy applied for, and delivered it°on January 
7, 1924. A. few weeks later, on February 24, Sanchez became very ill, and was 
later on sent to a sanitarium for tuberculars, where he remained until his death 
on May 2. In the official death certificate it was recited that the physician making 
the certificate, Dr. Cerna, attended the decedent from April 26 to the date of his 
death, and that his death was caused by pulmonary tuberculosis. Dr. Cerna also 
made a written statement, which was introduced by appellees, in which he stated 
that the cause of death was pulmonary tuberculosis, that from his “personal knowl- 
edge or belief” the duration of the disease was six months, and from the “history” 
given him of the case (apparently by the decedent’s father) the duration was three 
months. 

The foregoing statement is of facts which are not contradicted in the record, 
unless by inferences from the testimony of the boy’s mother and Dr. Parsnos. His 
mother testified that the boy was strong and healthy and had never been ill prior 
to the attack which resulted in his death. Dr. Parsons testified that on December 
24, as the examining physician of another insurance company, he gave the boy a 
“medical inspection,’ as distinguished from a “medical examination”; that this 
“inspection” was made one night in a dimly lighted room; that he was in a hurry, 
and the inspection occupied no more than three or four minutes; that the boy 
“appeared to me to be in a healthy condition,” that “in the examination I made of 
Willie Sanchez I didn’t think his lungs were affected in any manner, or | wouldn't 
have passed him,” but that “it is true that he might have been suffering from pul- 
monary tuberculosis and my brief medical inspection would not have determined 
that.” 


The boy whose life had been thus insured died at 5 o’clock in the afternoon of 
May 2, and on the same day his mother instituted her claim against the insurance 
company in behalf of herself and her husband as the beneficiaries designated in 
the policy. When the company rejected the claim, the parents brought this suit 
and recovered the amount of the policy, $234, as well as a penalty of $28.08, and an 
attorney’s fee of $100. 

{1, 2] In response to special issues submitted to them, the jury found that the 
representations in his application for insurance (1) that the applicant was in good 
health, (2) that he had never had tuberculosis, and (3) that he had had no medical 
or surgical attention during the preceding five years, were true. Appellant chal- 
lenges the sufficiency of the evidence to support these findings, and we sustain the 
challenge. Those findings were contrary to the overwhelming, if not conclusive, 
preponderance of the evidence, and the court should have granted a new trial upon 
that ground in response to appellant’s motion therefor. Briefly summarized, the 
undisputed evidence showed that Sanchez was ill, and knew he was ill, in November, 
that because of his illness he sought and obtained the medical attention of a disinter- 
ested tuberculosis specialist, who ascertained from a thorough examination and in- 
dubitable symptoms that the patient was afflicted with tuberculosis at that time, 
and prognosticated his death from that disease wihin six months, that the boy was 
relieved of his employment on account of his illness, and that his death from that 
disease followed within six months, in confirmation of Dr. Farmer’s melancholy 
prognosis. The jury exceeded their prerogative when they disregarded this evidence 
and resorted to surmise and conjecture to find facts directly in conflict threewith. 

[3-5] Appellant complains of the admission of testimony showing that Sanchez 
applied and was examined for, and obtained, insurance from another company, and 
was examined and passed by that company’s examining physician. It is true that 
this testimony was objectionable as being immaterial and incompetent, as well, per- 
haps as prejudicial. But, as the record discloses that appellant’s own counsel elicited 
most of this testimony, it is not in a position to complain thereat. It is in a better 
position, however, to complain of testimony that it was the other company’s instruc- 
tions, and its physician’s practice, to make a special point of avoiding the issuance 
of policies to persons afflicted with tuberculosis. Such evidence should be excluded, 
upon appropriate objections. 

The judgment is reversed and the cause remanded. 
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GRAND LODGE, KNIGHTS AND DAUGHTERS OF TABOR, v. VANN. 
(No. 8828.) . 
(Court of Civil Appeals of Texas. Galveston. March 4, 1926.) 
282 Southwestern Reporter 265. 

1. INSURANCE—WILL BEQUEATHING BENEFITS TO ONE OTHER 
THAN BENEFICIARY NAMED IN CERTIFICATE, HELD EFFEC- 
TIVE TO CHANGE BENEFICIARY, NOTWITHSTANDING BY-LAW 
REQUIRING SURRENDER OF OLD CERTIFICATE AND ISSUANCE 
OF NEW. 

Will in which insured bequeathed benefits of insurance certificate to beneficiary 
other than named in certificate held effective to change beneficiary, notwithstanding 
by-laws provided no change should be effective until old certificate had been received 
and new one issued during insured’s lifetime. 


(For other cases, see Insurance, Dec. Dig. § 784[5].) 


2. INSURANCE—BY-LAW REQUIREMENTS AS TO CHANGE OF BENE- 
FICIARIES CANNOT BE TAKEN ADVANTAGE OF BY OTHERS 
THAN INSURER, BUT MAY BE WAIVED BY INSURER. 


Provision of by-law of insurance order relative to method of change of bene- 
ficiaries is for the benefit and protection of the company alone, and cannot be taken 
advantage of by others, though it may be waived by company as it sees fit. 

(For other cases, see Insurance, Dec. Dig. § 784[6,7].) 


3. INSURANCE—DESIGNATION OF NEW BENEFICIARY, PRIOR TO IN- 
SURED’S DEATH, HELD NOT VOID BECAUSE INSURED DIED 
PRIOR TO INSURER’S GRANTING APPLICATION. 

Request for change of beneficiary in substantial accord with certificate was not 
void because member died prior to granting same by insurance order. 
(For other cases, see Insurance, Dec. Dig. § 784[2].) 


Appeal from Galveston County Court; E. B. Holman, Judge. 

Action by Laura Vann against the Grand Lodge, Knights and Daughters of 
Tabor. Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

R. D. Evans, of Waco, for appellant. 

Graves, J. The appellee, Laura Vann, sued the appellant order upon a policy 
or certificate of insurance issued by it to her deceased husband, Sam Vann, in 
which she was named as beneficiary. 

The order answered, denying liability upon the certificate, and pleaded that it 
had already paid the same to those entitled to its benefits; that is, Ola Vann Free- 
man, sister of the deceased, and one Susie Peachy, whom it claimed, Sam Vann 
had designated as new beneficiaries before his death. 

Trial was had before the court below without a jury, the undisputed evidence 
showing that, while the appellee was designated in the certificate as the beneficiary, 
some time before his death Sam Vann made a will, which was duly probated as 
such by the county court of Galveston county, in which he bequeathed the benefits 
under the certificate here involved, among others, to the persons above named as 
new beneficiaries, as was alleged by the appellant in its answer: that these new 
beneficiaries procured a certified copy of the will, and presented it to the order 
after the death of Sam Vann; and that it treated the instrument as a request for 
change of beneficiaries, so entered the same upon its books, and made* payment of 
the amount called for in the certificate to Ola Vann Freeman and Susie Peachy. 

The by-laws of the order contained a method of changing the beneficiaries, in 
which it was provided, among other things, that the member desiring to change 
beneficiaries, and a new certificate accordingly, should pay a certain fee, deliver the 
old certificate, with the designation of the new beneficiaries therein made, to the 
order, whereupon a new certificate should issue, etc., also containing this provision: 

“That no change in the designation of beneficiaries shall be effective until the 
old certificate shall have been received by the chief grand scribe and a new one 
actually issued by him during the lifetime of the member, and until such time the 
old one shall remain in full force.” 

Upon this state of facts the trial court held that no change of beneficiaries had 
been effected at the time of the death of Sam Vann, and gave judgment for the 
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appellee, Laura Vann, his surviving wife, as the legal beneficiary under the cer- 
tificate in suit. From that judgment the order appeals to this court, contending 
that a change of beneficiaries had been effected, and that in consequence, judgment 
should have been in its favor. 

[1, 2] We sustain appellant’s contention, reverse the judgment of the trial 
court, and here render felis in its favor. 

Our Supreme Court, in the case of Splawn v. Chew, 60 Tex. 532, which hold- 
ing has been a number of times reaffirmed since that decision, has directly held 
that such a provision in the by-laws of an insurance company, or other corporation, 
as the one here involved, is for the benefit and protection of the company alone, 
can be waived by it as it sees fit, and cannot be taken advantage of by others. In 
that case, as here, the change in beneficiaries was effected by the will of the insured, 
and it was held that those so designated took the benefits under the certificate rather 
than those designated as beneficiaries in the certificate itself. 

[3] The trial court’s judgment seems to rest upon the conclusion that the change 
in beneficiaries had not in fact been made during the lifetime of the member, but 
this precise question, too, had been decided the other way by the Kansas Court of 
Appeals in Heydorf v. Comrack, reported in 52 P. page 700, 7 Kan. App. 202, under 
facts not in legal effect different from those here obtaining; that is, a member of 
the order having, during his lifetime, made a request for a change in beneficiaries in 
substantial accord with the contract between himself and the order in that respect, 
the designation so made of a new beneficiary was held not void by reason of the 
member’s death prior to the granting of the same by the insurer. To the same effect 
appears to be the holding in Luhrs v. Luhrs, 25 N. E. 388, 123 N. Y. 367, 9 L. R. A. 
534, 20 Am. St. Rep. 754. 

Pursuant to these conclusions, as above stated, the judgment will be reversed 


and this court’s judgment will enter, decreeing that the appellee take nothing by 
her suit herein. 


Reversed and rendered. 


McKENNEY v. PHOENIX MUT. LIFE INS. CO. OF HARTFORD, CONN. 
(No. 19683.) 
(Supreme Court of Washington. March 30, 1926.) 
244 Pacific Reporter 5060. 
1. INSURANCE. 

Giving to insurer’s solicitor, in payment of second premium, a note, which solici- 
tor is not authorized to take, and which is not compliance with unambiguous policy, 
is not payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

2. INSURANCE. 

Submission to jury of question whether second premium was paid held error 
under the evidence, and judgment n. o. v. held proper. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

3. INSURANCE. 

Where policy is antedated at request of insured, time for payment of premiums 
is reckoned from date of policy, and not date of its delivery. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

Department 1. 

Appeal from Superior Court, King County; Smith, Judge. 

Action by Mary McKenney against the Phoenix Mutual Life Insurance Com- 


pany of Hartford, Conn. From a judgment granting defendant’s motion for judg- 
ment n. o. v., plaintiff appeals. Affirmed. 

Stratton & Kane and Elmer W. Leader, all of Seattle, for appellant. 

Poe, Falknor & Emory, of Seattle, for respondent. 

Hotcoms, J. Appellant, the widow and beneficiary of a life policy effected on 
the life of her husband, William D. McKenney, brought this suit to recover the 
full amount of the policy and interest. 


Upon a trial to the court and a jury, the jury returned a verdict in favor of 
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appellant for the amount of the policy, and also answered a special interrogatory 
in the affirmative, which will be hereafter noticed. 

Upon for motion judgment n. o. v. the trial court granted the same, and entered 
judgment for respondent. 

The trial court had denied motions for non-suit at the close of appellant's 
case, and for directed verdict at the close of all the evidence, stating that it thought 
it better that a complete record should be made in the case by both parties in case 
of appeal. 

The insurance policy sued on bears date December 17, 1920. It recites that 
it is in consideration of the application therefor made a part of the policy, and the 
payment of premiums to be made as prescribed; the tace of the policy recites: 

“The premium to be eighty and 15/100 dollars payable on the 17th day of each 
December and June until'twenty full years’ premiums shall have been paid, or until 
the death of the insured if prior thereto.” 

The policy is what is called a life endowment policy. The endowment date is 
December 17, 1940. As to the premiums, the policy provides that all premiums 
are payable in advance at the home office in Hartford, Conn., but will be accepted 
if paid to an agent of the company in exchange for a receipt separate from the 
policy and signed by an executive officer. It also provides for 31 days’ grace for 
nonpayment of any premium during which time the policy should remain in force, 
and, if not paid at the specified dates, or within 31 days thereafter, then the policy 
should immediately lapse as of the date when the defaulted payment was due. The 
policy also provides that it shall lapse by reason of the lapse in payment of the pre- 
mium, and cannot be reinstated, except on furnishing evidence of the insurability 
of the insured, and payment of the arrears of premiums. There is a provision that 
the policy and the application therefor constitute the entire contract between the 
parties; that no modification of the printed policy can be made except over the 
signature of an executive officer of the company, to wit, the president, a vice-presi- 
dent, the secretary or an assistant secretary. Part 1 of the application, signed by 
the insured, dated December 17, 1920, directs the assured to state what are features 
desired, such as automatic premium lien, dating of policy, interim premium, optional 
settlement, extra policies, etc., which was filed in in this portion as to the dating 
of the policy, “Date policy Dec. 17th, 1920.” Another portion of the application 
specifies that the insurance applied for shall not take effect until the issuance of the 
policy and the payment of the first premium therefor. The policy was actually 
issued and delivered on January 5, 1921. 

There is a binding receipt, so called, which was attached to the application, but 
was not signed by any agent or officer of the insurer or detached from the applica- 
tion and delivered to the insured. By its terms it binds the insurance company 
to give insurance, if the sum paid be less than the first premium, without evidence 
of insurability, on delivery of the company’s receipt for the full premium therefor, 
within 60 days of the date of the policy. 

The first premium, being the first semi-annual installment, was paid in full on 
the execution of the application by giving a note therefor to the solicitor for the 
company. The company permits the solicitor to accept as first payment of premium 
a note, authorizing a 90-day note. The note is required to be submitted by the 
solicitor to the general agency which transmits it to the home office, where it is held 
until about 15 days before it is due, when it is turned over to the agent or solicitor, 
who collects it. Both the local office and the home office therefore had knowledge 
that the note had been given in payment of the first premium on this policy. The 
note was accepted as payment of the first premium by the company, and, if the 
insured had not paid it, the solicitor would have had to pay the company. : 

Upon payment of the note for the first premium, which was some time in 
March, 1921, the home office of the company issued to the insured a receipt for the 
first premium on the company’s standard form, which receipt also showed that the 
insurance would expire on the date when the second annual premium became due, 
which would be June 17, 1921. A carbon copy, and not the original of this receipt, 
was produced in evidence. since the original was sent to the insured. 

There is no evidence whatever that at the time of the execution of the applica- 
tion on December 21, 1920, more than one note was taken by the solicitor, the one 
for the first semi-annual premium. The company prohibited the taking of notes 
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for the second semi-annual premium at the time of the execution of the application, 
and prohibited the taking of notes maturing later than 90 days from date. Had 
the insured executed a note for the second semi-annual premium at the time of 
the execution of the application for the policy, it would, under the rules of the 
company, have had to mature within 90 days from the date of the application. 
Prior to June 17, 1921, the due date of the second semi-annual premium, the home 
office of respondent, although not required by the terms of the policy to do so, sent 
a notice to the insured that the second payment would fall due June 17, 1921. A 
copy of this notice was introduced in evidence. A notice to the same effect was 
found among the insured’s eftects, which had probably remained unopened up to 
the time it was found, some time after July 20, 1921. The original receipt for the 
second semi-annual premium was sent by the home office to the Seattle general 
office for delivery to the insured upon payment of the premium. It was never 
delivered. 

The insured suffered a paralytic stroke on May 30, 1921, and from about June 
15th, to the time of his death, January 23, 1923, was wholly incompetent mentally 
to transact any business whatsoever. . 

The solicitor, being about to make a trip to the East in May, 1921, testified 
that before he left he called the office of the insured, and was answered by appel- 
lant, and told her that the second semi-annual premium would be due June 17th. 

After the return of the solicitor from his trip East, he wrote the insured the 
following letter: 

July 1, 1921. 

“Mr. Wm. D. McKenney, 303 Gottstein Bldg., Seattle, Wash—My Dear Mr. 
McKenney: The premium on your second Phcenix policy, amount $80.15, covered 
by note, fell due on the 17th of June. I only returned last evening from my trip 
and notice that you have taken care of the premium on the other policy. 

“Kindly send me a check to cover the above mentioned premium, and oblige, 

“Yours very truly, 
“[Signed] A. E. Ransom, 
“Special Representative.” 

The answer of the jury to the special interrogatory submitted to it was in the 
affirmative; that the insured executed and delivered to the defendant or its agent 
his note in payment of the second semi-annual premium on his policy. 

There is absolutely no evidence of any kind or character in the record to the 
effect that the insured ever gave any note for the second semi-annual premium, 
except that in the letter of the solicitor quoted above. The solicitor explained that 
by saying that he had been gone about 6 weeks; that a lot of correspondence had 
piled up; that the stenographer might have inserted that statement “covered by note” 
in the letter, but that he had not intended to so state; that he did not notice that 
it was in the letter; and that it was inadvertent and not the. fact; that the second 
semi-annual premium was not covered by a note. He also explained that, if the 
note had been given for the second premium, there would be no need of giving a 
note until after July 18th, when the grace period for the payment of the premium 
had expired, because it would be covered until that time; that, if given after that 
time, it would not be due, and he could not call for payment. His letter was dated 
July Ist. The premium was due June 17th. The grace period expired July 18th. 
The grace period having elapsed, and the insured being unable to furnish evidence 
of insurability thereafter, the policy was canceled and forfeited. 

Respondent pleaded affirmatively, and the evidence shows that the policy and 
the application were antedated to December 17th, in consideration of a reduction of 
the premium rate by considering the insured’s insurable age as 51 years, whereas, 
as shown in the application, he was born June 17, 1869, and, if the policy had been 
dated after December 17th, his nearest birthday would have made his insurable age 
52. Appellant, to reverse the judgment n.o.v. entered by the trial court, assigns 
error thereon, and on not entering judgment on the verdict. The principal con- 
tention of appellant is, and must be, that there was evidence sufficient to go to the 
jury that a note had been given by the insured in payment of the second semi-annual 
premium. 

[1] All of the evidence, except that of the letter hereinbefore quoted, is to the 
contrary. Appellant produces no other affirmative evidence to that effect. If any 





Life] McKenney v. Phoenix Mut. Life Ins. Co. of Hartford, Conn. 83 


note were given, it was of necessity given to the solicitor, who had no authority to 
take a note for the company, at least for the second premium, and the giving of 
such a note would not be payment of the second semi-annual premium, as required 
by the policy, and requested in the application. The insured must, up to the time 
he became incompetent, have known, and the beneficiary appellant thereafter knew, 
what the terms of the policy were. They knew that the policy called for the pay- 
ment of premium on the 17th day of each December and June until 20 full years 
premiums should have been paid, or until the death of the insured, if prior thereto. 
The records of the company show no payment of the second semi-annual premium 
due June 17, 1921, with 31 days’ grace thereafter, by note or otherwise. The solici- 
tor, Ransom, who wrote the letter, declared that no note had been given for the 
second premium, and his undisputed explanation of the phrase in the letter is rea- 
sonable and probable. The giving of a note to the solicitor for the amount of the 
premium or the amount of the premium less the solicitor’s commission, as is contended 
by appellant, would not be complying with the terms of the policy. The insured 
and the insurer made their own contract. The contract is plain and unambiguous. 
On that feature under this policy the case is governed by Gibson v. New York 
Life Ins. Co., 172 P. 920, 102 Wash. 180. 

[2] Since the evidence was uncontradicted that there was no note or cash given 
to the company in settlement of the second semi-annual premium, and no receipt 
obtained, in accordance with the terms of the policy, it was error to submit that 
question to the jury, and the court was correct in so holding on the motion for judg- 
ment n. 0. v. 

[3] Appellant also contends that the insured was entitled to 6 months’ and 31 
days’ insurance from the date the policy became effective, either by payment of 
the first premium or by medical examination and the issuance and delivery of the 
policy; that the policy was not in fact issued and delivered until January 5, 1921; 
wherefore the policy was thereby extended as to the date of paying premiums for 
6 months from January 5, 1921, which would make the premium paying date July 
5th instead of June 17th, and with 31 days’ grace from July 5. 

A number of cases to that effect are cited, and some quoted from, by appellant. 
While it is true that policies may not take effect until delivered while the insured 
is alive and in good health, nevertheless the premium paying period may be fixed by 
the parties regardless of the time when the policy takes effect. We find that the 
great weight of authority is to that effect. In Wilkinson v. Commonwealth Life 
Ins. Co., 197 S. W. 557, 176 Ky. 833, 6 A. L. R. 769, the court held that the time 
for payment of the premiums on a life insurance policy must be reckoned from the 
date of the policy, and not: from the time of delivery, although the policy provides 
that it shall not be in force until delivered. 

An extensive note is appended by the editors in 6 A. L. R. commencing on page 
774; many of the cases being extensively quoted and analyzed. The geenral rule 
is stated by the editors to be that, when the policy is antedated at the request of 
the insured, the agreement is binding on both parties, and the premium paying 
period begins on the date so inserted. Page 786. To the same effect is Wolford 
v. National Life Ins. Co., 219 P. 263, 114 Kan. 411, 32 A. L. R. 1248. 

In the last-cited case there is a very extensive and thorough review and analysis 
of the authorities on this proposition. In 32 A. L. R., commencing at page 1253, 
there is an extensive case note supplementing that in 6 A. L. R. 780. Again it is 
shown that the great weight of authority is to the effect herein stated. 

[4] Appellant also urges that, when the jury brought in a special verdict to the 
effect that the insured gave a note to respondent or its duly licensed agent in pay- 
ment of the second semi-annual premium, such finding was binding upon respond- 
ent, because the jury found against respondent on its own theory of the case. It 
is stated that the only evidence in the case that the second semi-annual premium 
was paid is the letter written by respondent’s duly licensed solicitor. Instructions 
were requested by respondent and given by the court submitting that question to the 
Jury as an issue of fact. Under these instructions it is insisted that the jury found 
by special verdict that a note was made, executed, and delivered to respondent in 
payment of the second premium. It is therefore contended that respondent is bound 
by its own instructions, and the verdict rendered in accordance therewith. In other 
words, it is contended that respondent cannot, after itself submitting the issue of 
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whether or not a note was given in payment of the second premium to the jury, 
telling them that it is an issue of fact for their decision, after the jury have found 
against it, say that there was no such issue in the case, and that there was no evi- 
dence that any note was given: 

14 R. C. L., p. 815, is quoted as follows: 

“Hence, the rule is universal that a party cannot complain of an instruction 
given at its own request.” 

To the same effect, Reiner v. Crawford, 63 P. 516, 23 Wash. 669, 83 Am. St. 
Rep. 848; 30 Cyc. 1788. 

But respondent’s submission of this issue was compulsory. 

Respondent had, during the trial, urged the insufficiency of the evidence to 
warrant the submission of the issue as to whether a note was given for the second 
premium to the jury and excepted to the court’s adverse ruling. When the court de- 
cided to submit that issue to the jury, respondent was compelled to submit to the 
ruling of the court. The fact that it requested the court to make a special finding on 
the question of whether a note was given by the insured for the payment of the second 
semi-annual premium does not make the answer binding, if there is no evidence to sup- 
port the jury’s finding. Respondent had sufficiently protected its rights by its motions 
for nonsuit and a directed verdict, and exceptions to the denials thereof. It cannot be 
held to be estopped by having submitted what the court then held was an issue of fact 
for a special finding by the jury and submitting instructions upon the law governing 
the same. Larson v. American Bridge Co., 82 P. 294, 40 Wash. 224, 111 Am. St. 
Rep. 904. 

Having read the entire record with care, we are thoroughly convinced that the 
court was right in granting judgment n. o. v. 

Affirmed. 

Tolman, C. J., and Fullerton, Parker, and Main, JJ., concur. 
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FIRE 
ATLAS ASSUR. CO., LIMITED, OF LONDON, ENGLAND, v. HURST. 
(Circuit Court of Appeals, Eighth Circuit. January 26, 1926.) 
No. 6970. 


11 Federal Reporter (2d) 250. 

1. INSURANCE—WILLFULLY FALSE STATEMENT IN PROOF OF LOSS, 
PRELIMINARY EXAMINATION, OR TESTIMONY AT TRIAL, WITH 
INTENT TO DECEIVE INSURER, AVOIDS POLICY. 

Under provision that entire fire insurance policy shall be void in case of fraud 
or false swearing by insured touching any matter relating to insurance or subject 
thereof, whether before or after loss, false statement, knowingly and willfully 
made by insured as to matter material to insurance, in proof of loss, preliminary 
examination under policy, or testimony at trial of action on policy, with intent to 
deceive insurer, avoids policy. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

2. INSURANCE. 

Where insured knowingly and willfully makes false statement in proof of loss 
as to matter material to insurance, intent to deceive is implied. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


3. INSURANCE—INNOCENT MISTAKE, MISSTATEMENT, OR OVER- 
VALUATION NOT FRAUD OR FALSE SWEARING VITIATING 
POLICY. 

To vitiate policy by fraud or false swearing, as provided therein, false statement 
must be knowingly and intentionally made, and innocent mistake, misstatement, or 
overvaluation is not sufficient. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


4, INSURANCE—FRAUD AND FALSE SWEARING, IN STATEMENTS IN 
PROOFS OF LOSS AND INVENTORIES, AS TO CAUSE OF FIRE 
AND LOSS AND VALUE OF PROPERTY, AND CLAIMING TOTAL 
LOSS FOR EACH OF TWO CAUSES, HELD FOR JURY. 

Fraud and false swearing, in stating in proofs of loss that cause of fire was 
unknown and that entire loss was due to fire, fixing value of property in inventories 
furnished to insurers, and claiming total loss from both fire and explosion in proofs 
of loss under fire and explosion policies, respectively, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE—REFUSAL TO DIRECT VERDICT FOR FIRE _IN- 
SURER FOR WANT OF EVIDENCE OF DAMAGE DONE BY EX- 
PLOSION, AS DISTINGUISHED FROM FIRE, HELD PROPER. 

In action on fire insurance policy, refusal to direct verdict for defendant, because 
plaintiff offered no evidence of damage by explosion as distinguished from fire, 
held proper, where proof showed that explosion occurred in restaurant near store- 
room in which insured merchandise and fixtures were situated, and did no sub- 
stantial damage to such storeroom. 

(For other cases, see Insurance, Dec. Dig., § 668[10].) 


6. INSURANCE—INSURED’S FINANCIAL STATEMENT TO BANK 
HELD ADMISSIBLE TO CORROBORATE WITNESS, AND SHOW UN- 
DERVALUATION OF MERCHANDISE. 

In action on fire insurance policy, insured’s financial statement to Federal 
Reserve Bank, stating that merchandise was valued at half its actual value, held 
admissible to show that he undervalued it in financial statements, and to corroborate 
his son’s testimony as to such fact, being made in due course of business, and not 
self-serving. 

(For other cases, see Insurance, Dec. Dig., § 660.) 

In Error to the District Court of the United States for the Western District 
of Missouri; Arba S. Van Valkenburgh, Judge. 

Action by V. Hurst against the Atlas Assurance Company, Limited, of London, 
England. Judgment for plaintiff, and defendant brings error. Affirmed. 

I. J. Ringolsky, of Kansas City, Mo. (M. L. Friedman and William G. Boat- 
right, both of Kansas City, Mo., on the brief), for plaintiff in error. 
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Ellison A. Neel, of Kansas City, Mo. (A. L. Cooper, Julius C. Shapiro, and 
Wallace Sutherland, all of Kansas City, Mo., on the brief), for defendant in error. 

Before Stone, Circuit Judge, and Phillips, District Judge. 

Puitutes, District Judge. V. Hurst (hereinafter called plaintiff) brought this 
action against Atlas Assurance Company, Limited, of London, England (hereinafter 
called defendant), upon two fire insurance policies issued by it, to recover for 
alleged loss from fire, of the property insured. 

On July 28, 1922, plaintiff was the owner of a stock of merchandise and fixtures 
located at 805 Main Street, Kansas City, Missouri. Main Street runs north and 
south. Immediately north of the storeroom occupied by plaintiff, there were three 
other storerooms. The first storeroom north of plaintiff's was occupied by a tailor 
shop, the second by a restaurant, and the third by a clothing store. At about 9:30 
o’clock p. m., July 28, 1922, an explosion occurred in the restaurant. Following this 
explosion fire destroyed all four of the storerooms and the stock of merchandise 
and fixtures owned by the plaintiff. 

At the time of the fire, plaintiff carried eleven fire insurance policies aggregating 
$27,000 and an explosion policy for $10,000. Plaintiff employed the Nolan Adjust- 
ment Company to prepare his proofs of loss. At the time the proofs of loss were 
prepared plaintiff did not know just where the explosion occurred and was of the 
opinion that part of his loss and damage had been caused by fire and part by 
explosion. He valued his stock of merchandise and fixtures at approximately $39,000. 
In the proofs of loss, which, under the provisions of the policies he was required to 
submit within 60 days from the day of the loss, he claimed $27,000 loss from fire 
and $10,000 loss from explosion. Subsequent developments tended to show that none 
of plaintiff's loss was caused by explosion, and he therefore abandoned any claim 
under the explosion policy. Actions on the eleven fire policies were originally brought 
in the circuit court of Jackson county, Missouri. This case and four others were 
removed to the District Court of the United States for the Western District of 
Missouri. In the instant case, there was a verdict and judgment in favor of the 
plaintiff for $5,329.16. From this judgment defendant sued out a writ of error to 
this court. The other four cases removed were consolidated for trial. They resulted 
in verdicts and judgments in favor of the plaintiff, and each of the defendants sued 
out writs of error to this court. See No. 6971, Connecticut Fire Insurance Company 
of Hartford, Connecticut, v. V. Hurst, No. 6972, Dubuque Fire & Marine Insurance 
Company v. V. Hurst, No. 6973, The Nationale Fire Insurance Company of Paris, 
France, v. Hurst, No. 6974, Norwich Union Fire Insurance Society, Limited, of 
Norwich, England, v. V. Hurst, opinion filed January 26, 1926, and reported in 
11 F.(2d) 254. 

The first contention of the defendant is that the court erred in refusing to 
direct a verdict in favor of the defendant on the ground that the proof conclusively 
established as a matter of law that plaintiff was guilty of fraud and false swearing. 

[1-3] The policies contained the following provision: ‘This entire policy shall 
be void * * * in case of any fraud or false swearing by the insured touching any 
— relating to this insurance or the subject thereof, whether before or after a 
oss. 

Under such a provision it is well established that a false statement knowingly 
and willfully made by the insured of or regarding some matter material to the 
insurance, in his proof of loss, at his preliminary examination under oath had under 
the terms of the policy, or in his testimony at the trial, with intent to deceive the 
insurer, avoids the policy. Claflin et al. v. Commonwealth Ins. Co., 3 S. Ct. 507, 
110 U. S. 81, 28 L. Ed. 76; Follett v. Standard F. Ins. Co., 92 A. 956, 77 N. H. 457; 
Perry v. London Assurance Corporation (C. C. A. 9) 167 F. 902, 93 C. C. A. 302;- 
Columbian Ins. Co. v. Modern Laundry (C. C. A. 8) 277 F. 355, 20 A. L. R. 1159; 
Huchberger v. Home F. Ins. Co., 5 Biss. 106, 12 Fed. Cas. page 793, No. 6821; Howell 
v. Hartford F. Ins. Co., 12 Fed. Cas. page 700, No. 6780; notes, 32 L. R. A. 
(N. S.) 453; 20 A. L. R. 1168; 26 C. J. p. 156, § 191; Id. p. 382, Sec. 492. And 
where such a false statement is knowingly and willfully made, the intent to deceive 
will be implied as a natural consequence of the act. Columbian Ins. Co. v. Modern 
Laundry, supra; Claflin v. Ins. Co., supra; Fidelity & Casualty Co. v. Bank of 
Timmonsville (C. C. A. 4) 139 F. 101, 71 C. C. A. 299; Mutual Life Ins. Co. v. 
Hurni Packing Co., (C. C. A. 8) 260 F 641, 646, 171 C. C. A. 405; New York Life 
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Ins. Co. v. Wertheimer, et al. (D. C.) 272 F. 730, 735. To vitiate the policy, however, 
such a false statement must be knowingly and intentionally made. An innocent mis- 
take or misstatement or overvaluation is not sufficient to avoid the policy. Insurance 
Companies v. Weide, 14 Wall. 375, 20 L. Ed. 894; Damico v. Firemen’s Fund Ins, 
Co. (C. C. A. 8) 5 F.(2d) 318; Camden F. Ins. Ass’n v. Penick (C. C. A. 5) 
2 F.(2d) 964; Spring Garden Ins. Co. et al. v. Amusement Syndicate Co. et al. 
(C. C. A. 8) 178 F. 519, 531, 102 C. C. A. 29; U. S. v. Ninety-Nine Diamonds 
(C. C. A. 8) 139 F. 961, 968, 72 C. C. A. 9, 2 L. R. A. (N. S.) 185; Oshkosh 
P. & P. Co. v. Mercantile Ins. Co. (C. C.) 31 F. 200; notes, 20 A. L. R. 1164, and 
32 L. R. A. EN. 8.) “Ge. 

[4] Defendant asserts that the proof showed plaintiff knowingly and willfully 
made a false statement when he stated in his proof of loss that the cause of the fire 
was unknown. ‘the record does not bear out this contention. A tre may have 
preceded and precipitated the explosion, or an explosion may have preceded apd 
caused, the fire. Just how the fire originated it was impossible for any one to 
tell with certainty. We believe the plaintiff answered truthtully when he stated the 
cause of the fire was unknown. 

Defendant asserts further that the plaintiff knowingly and willfully swore 
falsely when he stated in his proof of loss that the entire loss was due to fire, because 
some part of the loss was due to the explosion. The proof showed with reasonable 
certainty that the explosion occurred in the restaurant, and did no immediate 
damage to plaintiff’s property. ; 

Defendant further asserts that plaintiff made willful and intentional false state- 
ments as to the value of the property. Immediately after the fire plaintiff undertook 
to make up a memory inventory. Thereafter he discovered in his safe the sum- 
mary of an inventory taken in January, 1922. He secured duplicate invoices of his 
purchases between the date of that inventory and the date of the fire, and de- 
termined the amount of his sales during that period from his bank deposits. From 
the three sources above mentioned he arrived at the value of the goods on the 
date of the fire. Both inventories were furnished to the insurance companies. The 
memory inventory showed a total value of merchandise of $33,319.50, and the other 
inventory showed a total value of merchandise of $31,625. The value of merchandise 
at the time of the fire based upon the latter inventory, after adjustments for 
purchases and sales had been made, was $35,911.90. Plaintiff claimed the fixtures 
were of the value of $3,500 at the time of the fire. His total claim of loss was 
$39,411.90. Plaintiff made three financial statements in the early part of the year 
1922, one to the Bradstreet Company, one to the Fidelity National Bank & Trust 
Company, and one to R. G. Dun & Co. In these statements the several amounts 
stated as the value of the merchandise were materially less than the amount plaintiff 
claimed the value was at the time of the fire. These were introduced in evidence. 
Joe Hurst, a son of plaintiff, who assisted his father in the conduct and management 
of the business, testified that, in giving the statements to the Bradstreet Company 
and to R. G. Dun & Co., he valued the merchandise on hand at 50 per cent. of its 
actual value. Plaintiff introduced a statement given to the Federal Reserve Bank 
of Kansas City January 25, 1921, which indicated on its face that the value of 
merchandise was fixed at 50 per cent. of its actual value. The statement to the 
Fidelity National Bank & Trust Company indicated on its face that the value of the 
merchandise was fixed at 70 per cent. of its actual value. The discrepancy between 
the two inventories did not show willful and intentional false swearing. Naturally, 
one made up from memory, and one made up from more or less accurate records, 
would not be exactly the same. The discrepancy between the value of the mer- 
chandise as fixed in the financial statements made in 1922 and the amount claimed 
at the time of the fire was explained by the testimony of Joe Hurst, and his testi- 
mony was to some extent corroborated by the statements given to the banks, which 
indicated on their face -that the value of the merchandise was fixed at less than 
the actual value thereof. 

Defendant further asserts that plaintiff was guilty of willful and intentional 
false statements when he claimed a total loss from fire in the proofs of loss under 
the fire policies and a total loss from explosion in the proof of loss under the 
explosion policy. The reason for so making out the proofs of loss was testified 
to by M. C. Nolan, of the Nolan Adjustment Company. He stated that, under the 
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provisions of the policies, plaintiff was required to make his proofs of loss within 
60 days from the date of the loss; that at the time the proofs were made out it 
was uncertain as to what damage had been caused by fire and what by explosion; 
that plaintiff then believed some portion of the damage had been caused by explosion, 
and the remainder by fire;-that the value of the property exceeded the total amount 
of fire and explosion insurance;'that all of the property had been destroyed; and 
that therefore plaintiff in his proofs of loss made a claim for full loss under the fire 
policies, and also under the explosion policy. It is true that the statements in the 
proofs of loss were inconsistent, and that the facts later discovered showed the 
statements in the fire insurance proofs of loss were true, and the statement in the 
proof of loss under the explosion policy was false; but this did not show conclu- 
sively that plaintiff willfully made false statements with intent to deceive the in- 
surance companies. All of the proofs were delivered at the same time to one adjuster, 
representing all of the fire insurance companies and the explosion insurance company. 
Plaintiff, under the facts as he knew them when the proofs were made, followed 
the course which appeared to him to be necessary for the protection of his rights. 
He then believed there had been some loss by explosion and a substantial loss by fire. 
If there had been two causes for the loss, one explosion and one fire, the amount 
of each could not have been accurately and definitely determined. The statement 
in the proof of loss under the policy in suit was not false, but true. The evidence 
did not conclusively establish that the plaintiff, in claiming a total loss from fire 
and a total loss from explosion, was guilty of willful and intentional false swearing 
for the purpose of deceiving the insurance companies. 

We conclude that the defense of fraud and false swearing was not conclusively 
established by the evidence, but that it depended upon the determination of con- 
troverted issues of fact, and that it was proper to submit those issues to the jury for 
decision. Insurance Companies v. Weide, supra; Mack & Co. v. Lancashire Ins. Co. 
(C. C.) 4 F. 59; Oshkosh P. & P. Co. v. Mercantile Ins. Co., supra; note, 20 A. L. R. 
1172. 

[5]. Defendant also contends that the court erred in refusing to instruct the 
jury to find for the defendant because plaintiff offered no evidence as to the amount 
of damage done by explosion, as distinguished from that done by fire. This con- 
tention assumes that some part of the loss was occasioned by explosion. The proof 
developed on the trial showed that the explosion occurred in the restaurant, and 
that it did no substantial damage to the storeroom in which the stock of mer- 
chandise and fixtures of plaintiff were situated. The damage done to plaintiff's 
property, therefore, was all occasioned by fire, or at least there was a question of 
fact for the jury on that issue, and it was properly submitted in the charge of the 
court. 

[6] Plaintiff introduced in evidence two financial statements, one given to the 
Fidelity National Bank & Trust Company March 19, 1920, which showed the value 
of merchandise at $38,500, and another given to the Federal Reserve Bank of Kansas 
City January 25, 1921, which showed: “Merchandise finished (now valued one-half ) 
$14,858.50." Defendant contends that the admission of these statements was error. 
The first of these statements was received in evidence without objection. The 
second was properly admitted. It tended to show that plaintiff undervalued the 
merchandise in making his financial statements. It was made in due course of busi- 
ness, and clearly was not self-serving. It corroborated the testimony of Joe Hurst. 

[7] Defendant further contends that the court erred in refusing to give the 
following instruction requested by it: 

“The court instructs the jury that it is admitted that the plaintiff presented to 
the defendant, in support of his claim, proofs of loss sworn to on September 15, 
1922, to which the plaintiff attached a schedule of the property he claimed to have 
had on January 1, 1922, and the property he claimed to have had on July 28, 1922, 
and in which proof of loss, the plaintiff under oath swore that all of the said 
property was destroyed by a fire which occurred on the 28th day of July, 1922, at 
10 p.m. You are further instructed that it is admitted by the plaintiff that, on the 
same date and at the same time, the plaintiff made and swore to another proof of loss 
to the Equitable Alliance Insurance Company, which company had issued a policy 
covering the same property loss from explosion, in which proof of loss the plaintiff 
swore, under oath, that the property in dispute was on the 28th day of July, 1922, 
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at 10 p. m., either in whole or in part destroyed by explosion. You are instructed, 
therefore, that if you believe, from the evidence, that any part of plaintiff’s property, 
covered by the policies sued on, was damaged or destroyed by an explosion preceding 
the fire mentioned in evidence, ther the plaintiff has sworn falsely as to a material 
matter connected with the subject-matter of the insurance and this suit, and that 
the intention on the part of the plaintiff to defraud the defendant will be presumed, 
and if you find such false swearing was made, then your verdict must be for the 
defendant on both counts of plaintiff’s petition.” 

In its general charge, the court instructed the jury as follows: 

“If the misrepresentations and false statements charged were willfully or 
intentionally made as charged as to any material matter concerning the loss, then 
your finding is for the defendant, if you find that such was the case. * * * 

“If you believe from the evidence that an explosion preceded the fire, and any 
material portion of the property of the plaintiff insured was either damaged or 
destroyed by the explosion, then your verdict must be for the defendant on both counts 
of plaintiff’s petition.” 

The general charge, therefore, fairly covered the matters in the requested 
instruction. In addition thereto, that portion of the requested instruction relative 
to false swearing wholly failed to state that, to constitute false swearing within the 
meaning of the policy provision, the untrue statement must have been knowingly and 
willfully made. The question of whether the plaintiff was guilty of a false state- 
ment was made to depend upon the facts as they were developed at the trial. This 
overlooked the question of what plaintiff may have honestly believed, when the 
statement was made, in ‘the light of the facts then developed. In Insurance Com- 
panies v. Weide, supra, the Supreme Court said: 

“But it does not inevitably follow, from the fact that there was a material dis- 
crepancy between the statements made by the plaintiffs under oath in their proofs 
of loss, and their statements when testifying at the trial, that the former were false, 
so as to justify the court in assuming it, and directing verdicts for the defendants. 
It may have been the testimony last given that was not true, or the statements made 
in the proofs of loss may have been honestly made, though subsequently discovered 
to be mistaken. It is only fradulent false swearing in furnishing the preliminary 
proofs, or in the examinations which the insurers have a right to require, that 
avoids the policies, and it was for the jury to determine whether that swearing was 
false and fradulent.” 

The requested instruction was therefore properly refused. 

We conclude that the record discloses no error justifying a reversal of the 
judgment below, and it is therefore affirmed. 


CONNECTICUT FIRE INS. CO. OF HARTFORD, CONN., v. HURST. 
(Circuit Court of Appeals, Eighth Circuit, January 26, 1926.) 
Nos. 6971-6974. 
11 Federal Reporter (2d) 254. 

1. INSURANCE—SPECIAL FINDING AS TO VALUE OF INSURED 
PROPERTY HELD NOT INCONSISTENT WITH FINDING THAT IN- 
SURED AND ANOTHER WITNESS HONESTLY BELIEVED IT WAS 
WORTH MUCH MORE. 

Jury’s special finding that insured stock of merchandise destroyed by fire was 
worth $25,000 held not inconsistent with finding, by general verdict for insured 
in action on policy, that insured and his son honestly believed that property was 
worth over $39,000, as they testified. 

(For other cases, see Insurance, Dec. Dig., § 670.) 

? 


2. INSURANCE—WHETHER DAMAGE WAS ALL CAUSED BY FIRE, 
PRECEDED BY EXPLOSION ON NEARBY PREMISES, HELD PROP- 
ERLY SUBMITTED TO JURY. 

Where evidence showed that explosion causing fire occurred in restaurant near 
building in which insured stock of merchandise and fixtures were situated, and did 
no substantial damage to such building, whether damage to property was all caused 
by fire was at least a jury question, and refusal to direct verdict for insurer in 
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action on fire policy, because insured offered no evidence of damage done by explo- 
sion, was not error. 


(For other cases, see Insurance, Dec. Dig., § 668[10].) 


In Error to the District Court of the United States for the Western District 
of Missouri; Arba S. Van Valkenburgh, Judge. 

Actions by V. Hurst against the Connecticut Fire Insurance Company of 
Hartford, Connecticut, against the Dubuque Fire & Marine Insurance Company, 
against the Nationale Fire Insurance Company of Paris, France, and against the 
Norwich Union Fire Insurance Society, Limited, of Norwich, England, respectively. 
Judgments for plaintiff, and defendants bring error. Affirmed. 

I. J. Ringolsky, of Kansas City, Mo. (M. L. Friedman and William G. Boat- 
right, both of Kansas City, Mo., on the brief), for plaintiffs in error. 

Ellison A. Neel, of Kansas City, Mo. (A. L. Cooper, Julius C. Shapiro, and 
Wallace Sutherland, all of Kansas City, Mo., on the brief), for defendant in error. 

Before Stone, Circuit Judge, and Phillips, District Judge. 

Puiwutps, District Judge. V. Hurst (hereinafter called plaintiff) brought four 
actions to recover upon seven fire insurance policies for alleged loss from fire of 
the property insured, one against the Connecticut Fire Insurance Company of 
Hartford, one against the Dubuque Fire & Marine Insurance Company, one against 
the Nationale Fire Insurance Company of Paris, and one against the Norwich Union 
Fire Insurance Society, Limited. The insurance companies will hereafter be referred 
to as defendants. 

On July 28, 1922, plaintiff was the owner of a stock of merchandise and 
fixtures located at 805 Main Street, Kansas City, Mo. Main Street runs north 
and south. Immediately north of the storeroom occupied by plaintiff there were 
three other storerooms. The first storeroom north of plaintiff's was occupied by 
a tailor shop, the second by a restaurant, and the third by a clothing store. At 
about 9:30 o’clock p. m., July 28, 1922, an explosion occurred in the restaurant. 
Following this explosion fire destroyed all four of the storerooms and the stock 
of merchandise and fixtures owned by the plaintiff. 

At the time of the fire plaintiff carried eleven fire insurance policies aggregating 
$27,000 and an explosion policy for $10,000. Actions on the eleven fire insurance 
policies were originally brought in the circuit court of Jackson county, Mo. The 
four cases first above mentioned were removed to the District Court of the United 
States for the Western District of Missouri. They were consolidated for trial, 
and resulted in verdicts and judgments in favor of the plaintiff against the 
Connecticut Fire Insurance Company of Hartford for $4,961.42, against the Dubuque 
Fire & Marine Insurance Company for $4,961.40, against the Nationale Fire 
Insurance Company of Paris for $3,969.12, and against the Norwich Fire Insurance 
Society, Limited, for $4,961.42. From these judgments the defendants sued out 
writs of error to this court. One other case was also removed. It resulted in a 
verdict and judgment in favor of the plaintiff for $5,329.16, and the defendant sued 
out a writ of error to this court. See No. 6970, Atlas Assurance Co., Limited, of 
London, England, Plaintiff in Error, v. V. Hurst, Defendant in Error, opinion 
filed January 26, 1926, and reported in 11 F.(2d) 150. 

The policies of insurance in the consolidated cases each contained the following 
provision: “This entire policy shall be void * * * in case of any fraud or false 
swearing by the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss.” 

The first contention of the defendants is that the court erred in refusing to 
direct verdicts in favor of each of the defendants on the ground that the proof 
conclusively established as a matter of law that plaintiff was guilty of fraud and false 
swearing. The same contention based upon substantially the same facts was urged 
in Atlas Assurance Co., Limited, of London,: England, Plaintiff in Error, v. V. 
Hurst, Defendant in Error, No. 6970, above referred to, and decided adversely to 
the insurance company. Upon the authority of that case, and for the reasons therein 
stated, we hold that the defense of fraud and false swearing was not conclusively 
established by the evidence, but that it depended upon the determination of con- 


troverted issues of fact, and that it was proper to submit those issues to the jury 
for decision. 
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[1] The second contention of the defendants, using the language employed by 
their counsel in the brief, is: 

“Plaintiff and his son made false statements in the proofs of loss, and in the 
examination under oath before the trial and at the trial, that the actual cash value 
of plaintiff's merchandise immediately preceding the explosion was $39,411.90, and the 
jury found that the value was: only $25,000, and, for these reasons, the peremptory 
instruction to find for defendant should have been given.” 

Of course, the giving of a peremptory instruction to the jury to find for the 
defendants could not be based upon a subsequent finding by the jury. We assume, 
therefore, that counsel mean that the special finding and the general verdict were 
so inconsistent that the court should not have permitted the general verdict to 
stand. That question is not presented by the assignments of error. On the issue of 
false swearing as to the value of the property, the court instructed the jury as 
follows: 

“The court instructs the jury that, under the terms of the policy sued on, it 
is provided that the defendant shall not be liable beyond the actual cash value of 
the property at the time any loss or damage occurs to the same, and that such loss 
or damage shall be ascertained according to such actual cash value with the proper 
deduction for depreciation, however caused. The court therefore instructs you that 
if you believe, from the evidence, that the plaintiff or his son, with his knowledge 
and consent, either when he was examined under oath, as authorized by the terms 
of the policies, or in his proof of loss, or during this trial, intentionally, under oath, 
swore that the actual cash value of the property claimed to have been destroyed 
was approximately $39,500, and if you further believe from the evidence that the 
actual cash value of the property destroyed, after making proper deductions, if 
any, for depreciation, however caused, was materially less than the sum of $39,500, 
and the oath of the plaintiff or his son was made intentionally, then your verdict 
must be for the defendant.” 

Under this instruction the jury by their general verdict found that the plaintiff 
and his son were not guilty of false swearing when in the proofs of loss, in the 
examination under oath before the trial, and at the trial, they swore that the value 
of the property destroyed immediately prior to the loss was $39,411.90. The value 
of property is a question of opinion. Different persons equally honest might place 
substantially different values on a stock of merchandise and fixtures such as were 
here involved. It is our opinion that the special finding of the jury that the property 
was of the value of $25,000 was not inconsistent with its finding that the plaintiff 
and his son honestly believed the property was of the value of $39,411.90 and swore 
truthfully when they so testified. Spring Garden Ins. Co. v. Amusement Syndicate 
Co., 178 F. 519, 531, 102 C. C. A. 29; Erb v. German-American Ins. Co., 67 N. W. 
583, 98 Iowa, 606, 40 L. R. A. 845; Goldstein v. St. Paul F. & M. Ins. Co., 99 N. W. 
696, 124 Iowa, 143; Stone v. Hawkeye Ins. Co., 28 N. W. 47, 68 Iowa, 737, 56 Am. 
Rep. 870; Williams v. Phoenix F. Ins. Co., 61 Me. 67; Moore v. Protection Ins. Co., 
48 Am. Dec. 514, 29 Me. 97; Franklin Ins. Co. v. Culver, 6 Ind. 137; Rasmusson v. 
North Coast F. Ins. Co., 83 Wash. 569, 145 P. 610, L. R. A. 1915C, 1179; Connecticut 
F. Ins. Co. v. Union Mercantile Co., 171 S. W. 407, 161 Ky. 718; Hirschman v. 
Firemen’s Fund Ins. Co. (City Ct.) 123 N. Y. S. 781; Commercial Ins. Co. v. 
Friedlander, 41 N. E. 183, 156 Ill. 595; Hodge v. Franklin ins. Co., 126 N. W. 
1098, 111 Minn. 321; Unger v. People’s F. Ins. Co., 4 Daly (N. Y.) 96; Dogge 
v. Northwestern National Ins. Co., 5 N. W. 889, 49 Wis. 501. 

_[2] The third contention of the defendants is that the court erred in refusing 
to instruct the jury to find for the defendants, because plaintiff offered no evidence 
as to the amount of damage done by explosion, as distinguished from that done by 
fire. This contention assumes that some part of the loss was occasioned by explo- 
sion. The proof developed on the trial showed that the explosion occurred in the 
restaurant, and that it did no substantial damage to the building in which the 
stock of merchandise and fixtures of plaintiff were situated. The damage done to 
plaintiff's property, therefore, was all occasioned by fire, or at least there was a 
question of fact for the jury on that issue. 

[3] The fourth contention of the defendants is that the court erred in refusing 
to give certain requested instructions upon the issue of fraud and false swearing. 
These requested instructions all failed to state that, to constitute false swearing 
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within the meaning of the provisions of the policies, the untrue statements must 
have been knowingly and willfully made. Furthermore, the jury were fully and 
properly instructed upon the issue of false swearing in the general charge of the 
court. 

The judgments are affirmed. 


NIAGARA FIRE INS. CO. v. SELLERS. (No. 11544.) 


(Supreme Court of Colorado. March 22, 1926.) 
244 Pacific Reporter, 1013. 
1. INSURANCE 


In determining cost of reconstruction of property destroyed by fire, cost of 
lumber and materials in 1921 will be presumed same as in 1924. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
2. INSURANCE 


In action on fire policy, evidence of original cost of property in 1921 held rele- 
vant and admissible as to cost of replacing property immediately after fire in 1924. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

Department 3. 

Error to District Court, Logan County; L. C. Stephenson, Judge. 

Action by C. P. Sellers against the Niagara Fire Insurance Company. Judg- 


ment for plaintiff, and defendant brings error. Supersedeas denied, and judgment 
affirmed. 


S. M. True, of Denver, for plaintiff in error. 

W. Mabry King and Munson & Jones, all of Sterling, for defendant in error. 

ALLEN, C. J. This is an action upon a policy of fire insurance to recover for 
a total loss of the property insured, which had consisted of a one-story frame build- 
ing used as a moving picture house, the furniture and fixtures therein, and a moving 
picture machine. The verdict was for plaintiff for the full amounts named in the 
policy, totaling $4,500. Judgment was entered accordingly. Defendant brings the 
case here, and applies for a supersedeas. 

[1,2] The contention of plaintiff in error, defendant below, is that the verdict 
is not supported by the evidence. It is not disputed that there is evidence of the 
market or cash value of the property before its destruction by fire, but plaintiff in 
error contends that such evidence is not evidence of what it would cost to replace 
the property destroyed. This point need not be determined, because there was 
other evidence to support the verdict under that provision of the policy which 
stipulates that the insurer shall not be liable beyond what, at the time of the 
loss, “it would then cost the insured to * * * replace the same with material of 
like kind and quality.” The plaintiff introduced evidence tending to show that the 
original cost of the property was approximately $9,000. The building was con- 
structed, and the fixtures installed therein, in 1920 and 1921. The fire occurred in 
December, 1924. The presumption is that lumber and other materials cost about 
the same in 1924 as they did in 1921. It follows that while plaintiff’s evidence was 
relevant as to the value at the time of the loss, it was also relevant and admissible 
as to what it would cost to replace the property immediately after the fire. The 
evidence is sufficient to support the verdict. 

The application for a supersedeas is denied, and the judgment is affirmed. 

Campbell and Sheafor, J.J., concur. 


JONES v. AMERICAN EAGLE INS. CO. 
(Supreme Court of Florida. Division B. March 27, 1926.) 
108 Southern Reporter, 165. 

(Syllabus by the Court.) 

1. HUSBAND AND WIF E—HUSBAND, AS HEAD OF HOUSEHOLD, MAY 
INSURE PERSONAL PROPERTY AND EFFECTS OF HIMSELF AND 
MEMBERS OF FAMILY, IF THERE IS NO MISSTATEMENT OR MIS- 
REPRESENTATION AS TO OWNERSHIP. 

The husband, as head of the household, may insure the personal property and 
effects of himself and of the members of his family, provided there is no misstate- 
ment of or misrepresentation as to the ownership of the property. 


(For other cases, see Husband and Wife, Dec. Dig § 115[1].) 
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2. HUSBAND AND WIFE—HUSBAND AND WIFE HAVE EACH AND 
BOTH INSURABLE INTEREST IN HOUSEHOLD FURNITURE OR 
ARTICLES NECESSARY OR CONVENIENT AND ACTUALLY USED 
IN MAINTENANCE OF DOMESTIC RELATION, REGARDLESS OF 
WHOSE MONEY PAID FOR THEM, OR BY WHAT MEANS OR FROM 
WHAT SOURCES THEY WERE OBTAINED. 

Husband and wife have each and both a pecuniary and insurable interest in all 
articles comprised in the furniture of their household or which are necessary or .con- 
venient and actually in use in the maintenance or their domestic relation, regardless 
ot whose money paid for them, or by what means or from what sources they were 
obtained. 

(For other cases, see Husband and Wife, Dec. Dig. § 115[1]). 


3. HUSBAND AND WIFE—WHILE HUSBAND HAS INSURABLE INTER- 
EST IN HOUSEHOLD GOODS AND EFFECTS WHICH ARE WIFE’S 
SEPARATE PROPERTY, HE HAS NO AUTHORITY TO PLEDGE OR 
MORTGAGE SUCH PROPERTY WITHOUT BEING JOINED THEREIN 
BY WIFE (REV. GEN. ST. 1920, § 3948.) 

While the husband has an insurable interest in the household goods and effects 
which constitute separate property of the wife, he has no authority to pledge or 
mortgage such property without being joined: therein by the wife. 

(For other cases, see Husband and Wife, Dec. Dig. § 137[7]). 


4. INSURANCE—CHATTEL MORTGAGE ON PART OF HOUSEHOLD 
ARTICLES INSURED BY. POLICY WHICH WAS VOID IF GOODS 
INSURED WERE SUBJECT TO MORTGAGE WOULD NOT FORFEIT 
RIGHT ae ae FOR LOSS OF PROPERTY NOT COVERED BY 
MORTGAGE. 


The creation of a valid chattel mortgage on a part of the property insured would 
only have the effect of making the policy sued hereon void as to that part of the 
insured property which was covered by the mortgage, and would not have the effect 
of forfeiting the plaintiff’s right to recover for the loss of insured property which 
was not covered by mortgage. 

(For other cases, see Insurance, Dec. Dig. § 330[5]). 


Error to Circuit Court, Jackson County; Amos Lewis, Judge. 

Action by R. L. Jones against the American Eagle Insurance Company on an 
insurance policy. Judgment for the defendant, and plaintiff brings error. Reversed 
and remanded. 

John M. Calhoun and Wm. B. Farley, both of Marianna, for plaintiff in error. 

Carter & Solomon, of Marianna, for defendant in error. 

Burorp, J. The plaintiff in error sued the defendant in error for loss of house- 
hold and kitchen furniture, the property being described in the policy as follows: 

“$800.00 on household and kitchen furniture of every description useful and 
ornamental, family wearing apparel and material for same, traveling equipment, 
books, musical instruments and music, pictures, engraving and their frames (at not 
exceeding cost), firearms and accoutrements, bicycles, bronzes, statuary, articles of 
virtu, jewelry in use, fuel and household stores and such other articles as are 
generally used in housekeeping, the property of assured, or of any member of the 
family, only while contained in the one story frame building and its additions, with 
shingle roof, occupied as a dwelling house by tenant, situate No. —————— on the 
——__—_——. side of ———————- street, block No. ——————, one mile south of Blue 
Springs road and 6 miles east of Marianna, Florida. 

“SNil on : 

“$Nil on . 

“Total insurance permitted, warranted concurrent herewith, including this policy, 
$800.00.” 

The defendant filed four pleas as follows: 

“(1) That the policy of insurance sued on contained a proyision as follows, 
to wit: 

“ ‘This entire policy, unless otherwise provided by agreement indorsed herein or 
added hereto, shall be void, * * * if the subject of insurance be personal prop- 
erty and be or become incumbered by a chattel mortgage.’ 

“And defendant alleges that, at the time plaintiff procured said policy of insur- 
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ance, the property insured by said policy was personal property, and all of said prop- 
erty so insured was then and there incumbered with a chattel mortgage then and there 
outstanding and in full force for the sum of $250 executed and delivered by the 
plaintiff to C. C. Liddon & Co., dated February 14, 1923, in Book 170, p. 488, Records 
of Mortgages of Jackson county, Florida. That no agreement was indorsed on said 
policy or added thereto relating to said mortgage. Wherefore defendant says said 
policy is void. 

“(2) That the policy of insurance sued on contained a provision as follows, to wit: 
‘This entire policy, unless otherwise provided by agreement indorsed herein or added 
hereto shall be void * * * if the subject of insurance be personal property and 
be or become incumbred by a chattel mortgage.’ 

“And defendant alleges that, at the time plaintiff procured said policy of insur- 
ance, the property insured by said policy was personal property, and all of said prop- 
erty so insured was then and there incumbered with a chattel mortgage then and 
there outstanding and in full force for the sum of $478, executed and delivered by 
the plaintiff to O. M. Holman, trading and doing business as Holman Live Stock 
Company, dated January 14, 1923, recorded in Mortgage Record 170, p. 453, Records 
of Mortgages of Jackson county, Florida. That no agreement was indorsed on said 
policy or added thereto relating to said mortgage. Wherefore defendant says said 
mortgage is void. 

“(3) That the plaintiff procured the destruction by fire of the property insured 
by said policy by procurimg and causing his son, John Jones, to set fire to the building 
containing said property for the purpose of collecting the insurance provided for in 
said policy. 

“(4) The plaintiff has not been damaged as alleged.” 

Motion was made to strike each of the pleas, which was denied; demurrer was 
filed to pleas, which was overruled, and thereupon the plaintiff joined issue upon 
defendant’s third and fourth pleas and filed replication to the first plea and the 
second plea as follows: 

“(2) The plaintiff, as to the first plea, says: That the chattel mortgage referred 
to in the defendant’s said first plea is a mortgage executed by plaintiff, R. L. Jones, to 
C. C. Liddon & Co., dated and recorded as in said pleas set forth, upon the property 
in said mortgage described as follows: 


“ “All and singular the goods and chattels as follows, to wit: All of the crops 
of cotton, corn, cane and other agricultural products grown by me or that I have an 
interest in, grown or produced on any lands in Jackson county, Florida, during the 
year 1923. Also all my live stock and all other personal property of every description 
that I now own or that I may own before the payment of this obligation. Also the 
following specific personal property: One farm on the Gammon place seven miles 
east of Marianna. It is understood that Henry Wester owns a half interest in 45 
acres water melons, balance are mine. I expect 40 acres of cotton. 60 acres in corn. 
I promise to pay $150.00, but Henry Wester to pay $90.00 of this. All warranted 
free from incumbrance and against adverse claim’—and that the said chattel mortgage 
did not describe or cover any other property than that shown by the foregoing descrip- 
tion; wherefore plaintiff says that the subject of insurance was not incumbered by 
such chattel mortgage, and that said policy is not void. 


“(3) The plaintiff as to the second plea of defendant says: That the chattel 
mortgage referred to in defendant's said second plea is a mortgage executed by 
plaintiff, R. L. Jones, only, to Holman Live Stock Company, dated and recorded as 
in said plea is alleged, upon the property in said mortgage described as follows: 

“ “All and singular the goods and chattels as follows, to wit: All crops of 
cotton, corn cane and other agricultural products grown by me, or that I have an in- 
terest in, grown or produced on any lands in Jackson county, Florida, during the 
years, 1921, 1922, 1923; also all my live stock and all other personal property; one 
bay horse mule six years old, also one Jersey cow valued at $100.00. Also three 
Jersey and Holstein heifers. Cow is marked, but I don’t remember the mark. 
Heifers, one is marked round hole in each ear, and the other is unmarked. Three 
heifers valued at $40.00 each, and the mule at $150.00, and are all in my possession 
at my home six miles east of Marianna, Florida, on the Gammon old farm. This 
note is given further better secure one note given by me to Holman Live Stock Co. 
on Dec’r 9th, ’22, for this amount, and is to be attached to said note, but this amount 
is all I am due to this date. This note is given also to release all of Holman Live 
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Stock Co.’s claim against R. L. Jones’ crop. 
and against adverse claim.’ 

“And that the said chattel mortgage did not describe or cover any other property 
than that shown by the foregoing description; wherefore plaintiff says that the 
subject of insurance was not incumbered by such chattel mortgage, and that said 
policy is not void. 

“(4) For further replication to defendant’s first and second pleas, plaintiff says 
that the subject of insurance was not and is not and has never been incumbered by a 
chattel mortgage as stated in said two pleas, but each of said mortgages referred to 
by. defendant was upon property of R. L. Jones not included in the subject of insur- 
ance, and it is not true that all the property then and there insured was then and there 
covered with a chattel mortgage as is averred in said two places, but, on the contrary, 
the mortgage mentioned in the first plea was a moftgage upon the crops, and so in- 
tended, and the mortgage mentioned in the second plea was a mortgage upon live 
stock, and a release of all liens upon the said crop, and said mortgages were so 
given, taken, and understood; wherefore plaintiff says that said policy is not void. 

“(5) And for fifth replication to defendant’s first and second pleas, plaintiff 
says that it is not true as alleged in said pleas that ‘all of said property so ifsured 
was then and there incumbered with a chattel mortgage,’ and plaintiff avers that said 
policy is not void.” 

Demurrer was filed by the defendant to plaintiff's replication as follows: 

“(1) That each of said replications are vague, indefinite, uncertain and insuffi- 
cient and sets forth no sufficient reply to defendant’s pleas. 

“(2) It affirmatively appears that the mortgage described in the second replica- 
tion is a valid chattel mortgage on the property covered by the policy of insurance 
sued on. 

“(3) It affirmatively appears that the mortgage described in the third replica- 
tion is a valid chattel mortgage on the property covered by the policy of insurance 
sued on. 

“(4) The replication seeks to lay the foundation for the introduction of parol 
evidence to vary, alter and contradict the terms of a written instrument. 

“(5) The chattel mortgage described in the fourth replication cannot be im- 
peached in the manner attempted by said replication.” 

Thereafter plaintiff filed additional replications to each the first plea and the 
second pleas as follows: 

“(1) As to the first plea, that he takes issue thereon. 

“(2) As to the second plea, that he takes issue thereon. 

“(3) That as to the first and second pleas plaintiff says: That the chattel mort- 
gages referred to in said pleas respectively were mortgages executed by the said R. L. 
Jones, only, and were not joined in or made by or for any other member of his 
family, nor by his wife; that the subject of insurance as is described in the policy 
attached to the declaration was and is not merely property of said R. L. Jones, but 
also included the property of other members of plaintiff’s family, including the sepa- 
rate statutory property of Mary Jones, wife of said R. L. Jones, which said 
separate statutory property composes a large part of the list of property destroyed 
by the fire as shown by the exhibit to the declaration, and for which this suit is 
brought, being property covered and allowed to be covered by the express terms 
of the policy sued on, and this property was not and could not be covered by the 
alleged mortgage of R. L. Jones, only, referred to in said pleas, wherefore plaintiff 
says that it is not true that ‘all of said property so insured was then and there 
incumbered by a chattel mortgage’ as averred in each of said pleas, and that the 
policy is not void.” 

The third replication was demurred to. Upon hearing the court made its 
order on demurrer as follows: 

“This cause coming on to be heard upon the demurrer of the defendant to 
plaintiff’s replications to defendant’s first and second pleas, being a demurrer to 
plaintiff's second, third, and fourth replications, and the demurrer on defendant to 
plaintiff's additional replications to said first and second pleas, such replication 
being No. 3, and the plaintiff, by leave of court, withdrawing his first and second 
additional replications to said first and second. pleas of defendant, the respective 
parties being present by counsel and consenting to the hearing of both demurrers at 
this time, after argument of counsel and consideration thereof, the court being 
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advised of its opinion, it was ordered that said demurrers and each of them be and 
the same are hereby sustained; and the plaintiff not desiring to amend or to further 
reply to the defendant’s said first and second pleas, and it appearing that said pleas 
are to the whole declaration and stand confessed of record, and the defendant asking 
for final judgment to which plaintiff offers no objection, it is ordered and adjudged 
that the defendant go hence without delay, and that the defendant do have and 
recover of the plaintiff its costs in this behalf expended.” 

Upon which order and final judgment writ of error was taken. 

It appears from the record that the issues of law were presented under the 
demurrers to the replications to the first and second pleas. The plaintiff, by leave: of 
court, having withdrawn his joinders of issues upon the: first and second pleas, 
it appears that the defendant elected to rest its case upon the first plea and the 
second plea, and the plaintiff elected to stand upon his replications to the first plea 
and the second plea. 

The question presented to the court is the proper construction and interpretation 
to be placed upon the chattel mortgage clause contained in the fire insurance 
policy as applied to household and kitchen furniture as insured therein. 

The first plea referred to a mortgage executed by the plaintiff to C. C. Liddon 
& Co., dated February 14, 1923, and the second plea referred to a mortgage made 
by the plaintiff to O. M. Holman Live Stock Company, dated January 14, 1923. The 
replications assert that the property insured was not included by either of said 
mortgages, and further avers that a large part of the loss sued for was for the 
destruction of property included in the policy which was the separate statutory 
property of Mary Jones, wife of the complainant. 

The demurrer admits the truth of the material allegations contained in the 
replications. 

[1] The husband, as head of the household, may insure the personal property 
and effects of himself and of the members of his family, provided there is no mis- 
statement of or misrepresentation as to the ownership of the property. 

Under the law in this state the husband is entitled to the custody and control 
of the wife’s property. Revised General Statutes, § 3948. 

The policy sued on in this case insured the household goods, the property of the 
assured, or of any member of the family. 

In Trade Insurance Co. v. Barracliff, 45 N. J. Law, 543, 46 Am. Rep. 792, 
it is held: 

“A husband in possession and enjoyment with his wife of her real and personal 
property, with an inchoate right of courtesy, has an insurable interest in both, and, 
where the intention was evinced to insure the whole ownership, may recover the 
whole loss.” 


[2] In Lenagh et al. v. Commercial Union Assurance Co., 110 N. W. 740, 77 
Neb. 649, it is held: 

“Husband and wife have each and both a pecuniary and insurable interest in 
all articles comprised in the furniture of their household, or which are necessary or 
convenient and actually in use in the maintenance of their domestic relation, regard- 
less of whose money paid for them, or by what means or from what sources they 
were obtained.” 

“Where a husband has the right to rents and profits of his wife’s lands during 
her life or to the use of her personalty, he has an insurable interest therein, and 
where, in such a case, a policy is procured with intent to recover the interest on 
the property, a recovery is not limited to the husband’s interest.” 14 R. C. L. p. 917. 

[3] While the husband has an insurable interest in the household goods and 
effects which constitute separate property of the wife, he has no authority to 
pledge or mortgage such property without being joined therein by the wife. 
Shomaker v. Waters, 52 So. 586, 59 Fla. 414; McNeil v. Williams, 59 So. 562, 64 
Fla. 97. 

[4] The creation of a valid chattel mortgage on a part of the property insured 
would only have the effect of making the policy sued hereon void as to that part 
of the insured property which was covered by the mortgage, and would not have 
the effect of forfeiting the plaintiff’s right to recover for the loss of insured 
property which was not covered by mortgage. 

Upon consideration of the description of the property embraced in the mortgage 
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we find that the language used in the C. C. Liddon & Co.’s mortgage to wit, “Also 
all my live stock and other personal property of every description [italics ours] 
that I now own or that I may own before the payment of this obligation,” is suffi- 
cient to cover all household and kitchen furniture owned by the maker of the 
mortgage. Ga. Home Ins. Co. v. Hoskins, 71 So. 285, 71 Fla. 282; Mizell Live Stock 
Co. v. J. J. McCaskill Co., 56 So. 391, 62 Fla. 239, Ann. Cas. 1913D, 1197. 

The third replication to the first and second pleas presents allegations upon 
which the plaintiff is entitled to recovery, and is responsive to the pleas which 
allege that the insurance policy is void because of the violation of the chattel 
mortgage clause. 

And it is therefore ordered that the judgment be reversed, and the cause 
remanded for further proceedings in conformity with this opinion. 

Reversed. 

Whitfield, P. J., and Terrell, J., concur. 

Brown, C. J., and Ellis, J., concur in the opinion. 


SWIFT v. PATRONS’ ANDROSCOGGIN MUT. FIRE INS. CO. 
(Supreme Judicial Court of Maine. April 10, 1926.) 
132 Atlantic Reporter 745. 
1. INSURANCE. 


Insurance contract is to be construed in accordance with intention of parties, 
to be ascertained from whole instrument. 


(For other cases, see Insurance, Dec. Dig., § 146[1].) 


2. INSURANCE—IN CONSTRUING INSURANCE CONTRACT, ALL 

PARTS AND CLAUSES MUST BE CONSIDERED TOGETHER. 

In construing insurance contract, all parts and clauses must be considered together 
to determine if and how far one clause is explained, modified, limited, or controlled 
by others. 

(For other cases, see Insurance, Dec. Dig., § 146[1].) 

3. INSURANCE. 


Generally, use of or keeping and using prohibited article must be permanent 
or habitual to violate policy prohibition against it. 


(For other cases, see Insurance, Dec. Dig., § 326[1].) 


4, INSURANCE—COURT MUST ASSUME THAT BOTH PARTIES, AT 
TIME OF MAKING INSURANCE CONTRACT CONTAINING PRO- 
HIBITION AGAINST LOCATION AND USE OF GASOLINE ENGINES 
IN INSURED BUILDINGS FOR HAY PRESSING PURPOSES, KNEW 
THAT HAY PRESSING IS TEMPORARY, RATHER THAN PERMA- 
NENT, AND IS USUALLY COMPLETED IN A FEW DAYS OR WEEKS. 
In construing rights of parties under fire insurance policy prohibiting location 

and use of any gasoline engine in insured building for furnishing power to press 

hay, court must assume and take into consideration that facts, which are a matter 
of common’ knowledge, that hay pressing is seasonal and temporary, rather than 
permanent, and is usually completed in a few days or weeks, were known to both 
assured and insurer at time contract was made. 

(For other cases, see Insurance, Dec. Dig., § 146[1].) 


5. INSURANCE—LOCATION AND USE OF GASOLINE ENGINE IN 
INSURED BARN FOR PRESSING HAY HELD TO VIOLATE POLICY 
PROHIBITION AGAINST SUCH “LOCATION AND USE”; PERMA- 
NENCY OF LOCATION CONTEMPLATED BEING THAT REQUIRED 
TO COMPLETE SEASON’S WORK. 

Location of gasoline engine in insured barn for hay-pressing purposes held to 
be in violation of provision in policy rendering it void on location and use of gasoline 
engine in insured buildings for furnishing power to press hay; the permanency of 
location and use.of gasoline engine in hay pressing, as contemplated by parties, 
being that required to complete season’s work and not as a year round operation; the 
words “location and use” conveying an idea of something more than a mere temporary 
and incidental operation of the engine. 


(For other cases, see Insurance, Dec. Dig., § 326[1].) 
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INSURANCE—USE OF GASOLINE ENGINE IN INSURED BARN 
HELD NOT JUSTIFIABLE ON GROUND OF NECESSITY, WHERE 
POLICY PERMITS USE OF ENGINE OUTSIDE OF BUILDINGS, 

WITH TRANSMISSION OF POWER TO MACHINES WITHIN BY 

LONG BELT. 

Use by insured of gasoline engine in insured barn, in violation of prohibition 
in policy, cannot be justified on ground of necessity, and hence presumed to be im- 
pliedly permitted by insurer, where policy expressly permitted use of gasoline engines 
outside of buildings, with transmission of power to machines within by a long belt. 

(For other cases, see Insurance, Dec. Dig., § 326[1].) 

8. INSURANCE—LOCATION AND USE OF GASOLINE ENGINE IN 
INSURED BARN BY PERSONS UNDER CONTRACT WITH AS- 
SURED TO PRESS HAY VIOLATES POLICY PROHIBITION, 
THOUGH DONE WITHOUT KNOWLEDGE OR CONSENT OF AS- 
SURED. 

That use of gasoline engine in insured barn for pressing hay, by persoris under 
contract to press such hay, was without knowledge or consent of assured, does not 
prevent such use from being in violation of provision in policy prohibiting it; since, 
when assured committed control of insured premises to persons pressing hay, he 
became responsible for their acts in violation of policy. 

(For other cases, see Insurance, Dec. Dig., § 326[1].) 

9. INSURANCE—USE OF GASOLINE ENGINE IN INSURED BARN, IN 
VIOLATION OF POLICY, RENDERED POLICY VOID, AND IT WAS 
IMMATERIAL WHETHER SUBSEQUENT FIRE WAS CAUSED BY 
ENGINE OR NOT. 

Location and use of gasoline engine in insured barn, in violation of policy, 
rendered policy void and forfeited, and it was immaterial whether subsequent fire 
was caused by such engine or not. 

(For other cases, see Insurance, Dec. Dig., § 326[1].) 

Report from Superior Court, Kennebec County, at Law. 

Action by Merton H. Swift, conservator, against the Patrons’ Androscoggin 
Mutual Fire Insurance Company. On report from superior court at law on an 
agreed statement of facts. Judgment for defendant. 

Argued before Wilson, C. J., and Philbrook, Dunn, Deasy, Sturgis, and 
Barnes, JJ. 

Pattangall, Locke & Perkins, of Augusta, for plaintiff. 

Harry Manser, of Auburn, for defendant. 

Sturcis, J. This is an action. on a fire insurance policy brought by the 
plaintiff as conservator of his ward’s estate. The case is before this court upon an 
agreed statement of facts. 


It appears that while Wadleigh Bros., of Belgrade, were engaged in pressing the 
assured’s hay, using a combination gasoline engine and hay press assembled in a 
single unit, which, without the knowledge of the assured or his conservator, was 
located and in operation in a barn covered by the policy, the barn burned. The 


cause of the fire is not stated, and the originating responsibility of the engine is left 
problematical. 


This policy was in the regular standard form, and contained, in addition to 
the usual provisions, the following: 

“It is also a part of the consideration of this policy and it is especially agreed 
that the location and use of any gasoline engine in any building described in the 
application for this policy, for furnishing power to thresh grain, cut ensilage or 
press hay renders this policy void. Gasoline engines may be set up on outside of 
barns and other buildings and power transmitted to machines within by means of a 
long belt. Small gasoline engines of from one to three horse power and of standard 
and approved makes may be used in insured buildings for pumping water, making 
electricity, running milking machines and other light farm work when same are set 
up in a place kept clean and free from oily rags and other inflammable material 
and gasoline tank filled only by daylight or incandescent electric light.” 
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By the stipulation of the parties, the defendant’s denial of liability is based 
on the foregoing provision in the policy. 

[{1, 2] A contract of insurance, like any other contract, is to be construed in 
accordance with the intention of the parties, which is to be ascertained from an 
examination of the whole instrument. All parts and clauses must be considered 
together that it may be seen if and how far one clause is explained, modified, limited, 
or controlled by the others. Blinn v. Ins. Co., 27 A. 263, 85 Me. 389; Smith v. 
Blake, 33 A. 992, 88 Me. 247. 

This restrictive provision in this policy under consideration is a special con- 
dition of the contract, additional to the general prohibited articles clause. Reading 
the entire provision together, it appears that permission is in fact given to set up 
gasoline engines outside of buildings insured, transmitting power to the machines 
within by means of a long belt. It is only the location and use of gasoline engines 
within buildings insured for furnishing power to thresh grain, cut ensilage, or press 
hay which is prohibited. The effect of the entire provision is to restrict the place 
and manner of use, but not the use itself. 

[3] As a general rule, the use of a prohibited article, or the keeping and using 
of it, must be permanent or habitual in order to violate a policy prohibition against 
it. This rule is of general acceptance, and has been applied in leading American and 
English decisions. See 13 Ann. Cas. 540, 26 C. J. 22. 

In Bouchard v. Insurance Co., 92 A. 899, 113 Me. 17, L. R. A. 1915D, 187, the 
general prohibited articles clause provided that the policy should be void if certain 
enumerated articles “shall be kept or used by the insured on the premises insured.” 
One of the buildings insured burned while a gasoline engine was being used in 
it to thresh grain, and the case turned on whether or not the keeping or using of 
the gasoline in the tank of the engine was in violation of the policy inhibition. The 
court held that the prohibition in that policy contemplated an habitual and cus- 
tomary keeping or using of gasoline, and that the use of the fluid in the manner and 
under the conditions stated was temporary only and did not avoid the policy. 

In the instant case it is the “location and use” of the engine itself in a place 
and for a purpose specifically prohibited by the policy which is in issue. To 
“locate” is “to set or establish in a particular spot or position; to settle; station; 
place.” Webster New Int. Dic. The idea of permanency springing from “use” is 
well recognized. And while the words “location and use” in this policy restriction 
do not, perhaps, import the same degree of permanency which is found in “kept 
or used” in the Bouchard Case, we think they do convey an idea of something more 
than a mere temporary or incidental operation of the engine. 

[4] It does not appear in the agreed statement of facts how long the engine 
in question had been in operation within the barn at the time of the fire, nor how 
long it would take to press the hay. It is common knowledge, however, that hay 
pressing is seasonal and temporary, rather than permanent or habitual, and is usually 
completed in a few days or weeks at the most on the average farm. Ensilage cut- 
ting and threshing of grain are of a like seasonal and temporary character. These 
facts, we must assume, were known to the assured, as well as the insurer, at the 
time the contract was made, and must be taken into consideration in construing the 
rights of the parties thereunder. Bouchard v. Ins. Co., supra; Guptill v. Ins. Co., 
84 A. 529, 109 Me. 323. 

[5] The permanency of the location and use of gasoilne engines in threshing, 
ensilage cutting, and hay pressing, contemplated by the parties to this contract, 
was that required to complete the season’s work. It was not intended as a year 
round or customary operation. Inferring, as we must, that the location and use 
of this gasoline engine was in course of the hay-pressing operating for that season, 
we think the location and use was of that degree of permanency which the insured, 
as well as the insurer, intended to contract against. 

In Wilson v. Vermont Mut. Fire Ins. Co., 55 A. 662, 75 Vt. 328, a portable 
steam engine was used to operate an ensilage cutter within a prohibited distance 
from the barn destroyed; and upon the plaintiff’s contention that the use was 
temporary the court says: 

“Applying a liberal rule of construction to the word ‘using,’ as employed in the 
restrictive clause, we think the use of the engine was in violation of the contract. 
Its use was as permanent as the work of filling the silo required.” 
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[6] We are of the opinion that when the parties included in an insurance con- 
tract an express prohibition of a particular use of limited permanency, which was 
well known at the time, the court cannot by construction find an implied permission 
therefor by adding the same to the contract which the parties made. It is the 
function of the court to interpret the contract made by the parties. It has rio 
power to add to it or take from it. Dunning v. Accident Association, 59 A. 535, 
99 Me. 394; Imperial Fire Ins. Co. v. Coos Co., 14 S. Ct. 379, 151 U. S. 452, 38 
L.. Ed Z3i. 

[7] The assured contends, however, that the use of the engine in the manner 
stated. was necessarily incident to his farming operations, and therefore presumed 
to be recognized and impliedly permitted by the insurer. If the facts warranted 
his claim his contention would be supported by authority. Bouchard v. Ins. Co., 
supra, and cases cited 26 C. J. 223. The rule, however, is based on necessity; and 
where there is no necessity, as in this case, it can have no applictaion. Express 
permission is given in this policy for use of gasoline engines outside of the buildings, 
with transmission of power to the machines within by a long belt; and it does not 
appear that this provision for the necessities of the assured in his farm operations 
is inadequate, or that material inconvenience or inefficiency results from the sub- 
stitution of belt transmission for direct drive. 

[8] The final contention of the plaintiff is that the location and use of this 
engine in pressing the assured’s hay in the barn is not a violation of the pro- 
hibition under consideration, because the location and use was unauthorized, and 
without the knowledge, consent, or direction of the assured or his conservator. 
Authorities do not sustain this contention. Wadleigh Bros., who were operating the 
engine at the time of the fire, were pressing the assured’s hay under a contract 
with his conservator. They were in no sense strangers or trespassers. When the 
assured engaged that the prohibited thing should not be done, and when he com- 
mitted the control of the insured premises to Wadleigh Bros., he became responsible 
for their acts in violation of the policy. Liverpool & London Ins. Co v. Gunther, 
6 S. Ct. 306, 116 U. S. 113, 29 L. Ed. 575. “It is equally unimportant that the 
respondent was ignorant that such business was carried on. The .question whether a 
warranty has been broken, can never depend upon the knowledge or ignorance 
on intent of the party making it, touching the acts or the fact constituting the 
breach.” Mead v. Northwestern Ins. Co., 7 N. Y. (3 Seld.) 530. 

[9] The real question at issue is whether the contarct of insurance has in 
fact been broken. If it has, then by its own terms it is rendered void. It is im- 
material whether the fire was caused by the engine or not. The policy was for- 
teited when in the course of the season’s pressing the engine was first used, and 
the plaintiff and his ward were uninsured thereafter. Bouchard v. Ins. Co., supra, 
92 A. 899, 113 Me. at page 23; Dolliver v. Ins. Co., 89 A. 8, 111 Me. 275, 50 L. R. A. 
(N. S.) 1106, Ann. Cas. 1916C, 765. 


Judgment for defendant. 


HOME INS. CO. OF NEW YORK v. McFARLAND et al. (No. 25611.) 
(Supreme Court of Mississippi, Division A. April 12, 1926.) 
107 Southern Reporter 754, 
(Syllabus by the Court.) 
1, INSURANCE. 

Installment note for deferred part of premium is not without consideration 
because policy matures all installments on default in payment of one, and suspends 
insurance during default. 

(For other cases, see Insurance, Dec. Dig., § 187[3].) 

2. INSURANCE. 

Provision of policy for suspension on default of installment on premium note, 
and renewal or reinstatement on payment of arrearage, is valid., 

(For other cases, see Insurance, Dec. Dig., §§ 349[1], 365[2].) 

3. INSURANCE. 

Policy for term of years is not separable and divisible contract for each year, 
though note for deferred part of premium be payable in yearly installments. 

(For other cases, see Insurance, Dec. Dig., § 179.) 
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Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by the Home Insurance Company of New York against C. E. Mc- 
Farland and others. From a judgment for less than was asked, on appeal from the 
justice court, plaintiff appeals. Reversed and rendered. 

See, also, 107 So. 383. 

Fulton Thompson and R. H. & J. H. Thompson, all of Jackson, for appellant. 

Chas. W. Crisler, of Jackson, for appellees. 

McGoweEN, J. This suit originated in the court of a justice of the peace, and 
was based upon a note for $116.64, payable in four installments for $29.16 each, due, 
respectively, November 1, 1924, 1925, 1926, and 1927. The note was given in payment 
of premiums on two policies of insurance, which provide, if any single payment 
given for the whole or any part of the premiums shall not be paid promptly when 
due, the whole amount of installments or notes remaining unpaid on said policies 
may be declared earned, due, and payable, and may be collected by law. The 
insured, the defendant in the court below, made the first cash payment at or about 
the time the policy was delivered, and only one installment of the note was past due. 
The justice of the peace rendered judgment in favor of the defendant, and on 
appeal to the circuit court the case was tried de novo, resulting in a ‘verdict of the 
jury and judgment in appellant’s favor for $1.05, earned premium on the policy, 
and $5 attorney’s fees; the jury having found in accordance with the instruction of 
the court below. The insurance company, the plaintiff in the court below, appeals 
here. 

This was fire insurance upon the dwelling house and other property of the 
defendant running for a term of five years, and also insurance against loss by wind- 
storms, etc. The policy was for a certain indivisible time, subject to suspension 
only during the time of nonpayment of premiums, as agreed in the note and contract. 

The following stipulations of the policy are set out: 

“This policy is made and accepted subject to the stipulations and conditions 
printed on back hereof, which are hereby specially referred to and made a part of 
this policy, together with such other provisions, agreements, or conditions as may 
be indorsed hereon or added hereto, etc. 


“Two of the conditions printed on the back of said policy are respectively in these 
words: 

“*(1) But it is expressly agreed that this company shall not be liable for any 
loss or damage that may occur to the property herein mentioned while any install- 
ment of the installment note, given for premium on this policy remains past due 
and unpaid; or while any single payment, promissory note (acknowledged as cash 
or otherwise), given for the whole or any portion of the premium, remains due 
and unpaid. 

“*(2) This company may collect, by suit or otherwise, any past-due notes or 
installments thereof and a receipt from the said Chicago office of the company for 
the payment of past due. notes or installments must be received by the assured 
before there can be a revival of the policy, such revival to begin from the time of 
said payment, and in no case to carry the insurance beyond the end of the original 
term of this policy.’” 

The policy insuring against loss by windstorm is practically in the same language, 
— the provisions are in legal effect the same. There was no loss under either 
policy. 

[1-3] The circuit court seems to have held that the notes were void and 
without consideration because of the condition that they owed the notes from 
default in payment thereof, and the insurance protection was likewise suspended 
during the time of said default, to which view we cannot subscribe. We know of no 
reason why people cannot contract for the suspension of a contract and renewal 
or reinstatement of the provisions of the contract upon the payment of the arrearage; 
nor can we see that there is any merit in the contention that, because the insurance 
is for a term of years, each year named in the contract is a separable and divisible 
part of the contract independent of the others. Such is not the fair construction 
of the language of this contract. Neither do we think there is any merit in the 
contention that, since the company was not liable on its .contract of insurance 
during its suspension, the insured was not liable on his note. 

Counsel for appellee frankly admits that the weight of authority in the United 
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States is against his contention that the note is void upon a suspension of the 
insurance upon his property, and that, therefore, there would be no longer con- 
sideration for the note nor liability thereon, and cites the case of Yost v. Insurance 
Co., 39 Mich. 531, and Insurance Co. v. Stoy, 1 N. W. 877, 41 Mich. 385, a case 
from Ohio, and one from Missouri, all of which are based upon the reasoning of the 
court in Yost v. Insurance Co., and in that case the insured was held not liable because 
there was a stipulation in the contract of insurance that the policy upon default in 
payment was thenceforth to be null and void. There appears to be no such pro- 
vision in the contract of insurance here under review. 

Further, it appears, in the Yost Case that each installment of the note was 
given for insurance during a given and distinct year. As sustaining our view that, 
where the policy and note provide that, if the note was not paid when due, the 
policy should be suspended until payment is made, the insurance is reinstated upon 
payment as provided in the note, and that the insured and maker of the note 
is liable under the contract for the note past due and all future installments, and 
suit may be maintained for all the installments due and not due, we cite Robinson 
v. Insurance Co., 11 S. W. 686, 51 Ark. 441, 4 L. R. A. 251; Williams v. Albany 
Insurance Co., 19 Mich. 451, 2 Am. Rep. 95; American Insurance Co. v. Henley, 
60 Ind. 515; Minn. Farmers’ Mutual Ass’n v. Olsen, 44 N. W. 672, 43 Minn. 21; 
St. Paul Fire & Marine Ins. Co. v. Coleman, 43 N. W. 693, 6 Dak. 458, 6 L. R. A. 
87; and McCullough et al. v. Home Insurance Co., 100 S. W. 104, 118 Tenn. 263, 
12 Ann. Cas. 626. 

The judgment of the court below will be reversed, and judgment will be entered 
here for the amount sued for as due on the installment note, with interest at the 
rate of 6 per cent. per annum, and proof in the court below showing that a fee of 
$25 would be reasonable. Said amount is allowed as a fee for the total collection, 
as provided in the note. 

Reversed, and judgment here for appellant. 


MALO v. NIAGARA FIRE INS. CO. OF NEW YORK. (No. 15541.) 
(Kansas City Court of Appeals. Missouri. March 1, 1926. Rehearing Denied 
April 5, 1926.) 

282 Southwestern Reporter 78. 

1. INSURANCE—COURT CANNOT READ FORFEITURE CLAUSE INTO 
FIRE INSURANCE POLICY FOR FAILURE TO GIVE NOTICE AND 
PROOF OF LOSS, NOTWITHSTANDING FURTHER PROVISION IN 
POLICY BARRING SUITS THEREON, UNLESS REQUIREMENTS 
FULLY COMPLIED WITH. 

Where fire insurance policy failed to provide for forfeiture on failure of 
insured to give immediate notice of loss in writing or to make proof of loss within 
60 days, court is not justified in reading such forfeiture into contract, though policy 
further provided that no suit on policy could be sustained unless insured complied 
with all requirements. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE—INSURER FAILING TO RETURN UNEARNED PRE- 
MIUM COVERING TIME FIRE POLICY WAS ALLEGED NOT TO 
HAVE BEEN IN FORCE HELD -ESTOPPED FROM SETTING UP 
DEFENSE OF REMOVAL OF PROPERTY INSURED. 

Insurer failing to tender to insured unearned premium covering time it alleged 
fire insurance policy was not in force, because of removal of furniture without 
notice to insurer, held estopped from setting up defense of removal of such 
furniture. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


3. INSURANCE—INSURER FAILING TO TENDER RETURN OF ANY 
PART OF PREMIUM, AND WHOSE DEFENSES WERE WITHOUT 
MERIT, HELD PROPERLY ASSESSED PENALTY FOR VEXATIOUS 
REFUSAL TO PAY. 


Insurer whose defenses were without merit, and who made no tender of part 
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of premium that was unearned if defenses were good, held properly assessed penalty 
for vexatious refusal to pay. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Boone County; D. H. Harris, Judge. 

“Not to be officially reported.” 

Action by H. C. Malo against the Niagara Fire Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. Affirmed. 

McBaine & Clark, of Columbia, for appellant. 

North T. Gentry, of Jefferson City, for respondent. 

BLanp, J. This is an action upon a fire insurance policy. There was a verdict 
and judgment in favor of plaintiff in the sum of $750, together with a penalty of 
$50 and $100 attorney’s fee for vexatious refusal to pay. Defendant has appealed. 

The facts show that the policy was dated the 11th day of March, 1921, and 
expired three years after its date. It covered household goods and wearing apparel 
belonging to plaintiff, the assured, and the members of his family while located 
at No. 12 Price avenue, in the city of Columbia. In January, 1922, plaintiff and 
his family moved their residence to No. 15 Allen place in said city and the property 
insured was transferred to that place. Plaintiff testified that he verbally notified 
Mr. Catron, of Smith & Catron, of the removal of the property insured, and that 
Catron verbally consented to its removal on behalf of the defendant, and made 
some kind of a notation in reference to the matter. Smith & Catron were the 
local agents of the defendant, at Columbia, and solicited insurance, countersigned 
and delivered policies, and collected premiums for it. 

About 11.30 a. m. of March 7, 1924, there was a fire, resulting in the loss of 
the furniture and wearing apparel. Mr. Catron was called over the telephone by 
plaintiff's wife on the day of the fire, and notified of the loss, and he informed her 
that the insurance had expired. The next day plaintiff reached home, having been 
away at the time of the fire, and called Catron over the ’phone, and the latter told 
him that his policy had expired. Plaintiff then called personally upon Catron, who 
looked into his insurance record book and told plaintiff that his policy had expired 
on March 1, 1924. In August, 1924, the policy was found in a drawer of an old 
hat rack that had been saved from the fire, and it was then discovered that the 
policy did not expire until March 11, 1924, four days after the fire. Plaintiff again 
went to see Catron, who stated that he was positive that the policy had expired, and 
when the policy was produced said, “That’s funny.” The agent wrote the insurance 
company about the matter, and an adjuster was sent. In the presence of plaintiff 
the adjuster asked Catron if there had been any notice of the removal of the goods, 
no notice having been indorsed on the policy. According to plaintiffs’ testimony, 
Catron said that he did not know whether there had been a notice or not. Plain- 
tiff said that he had given Catron notice, and Catron said, “You might have done 
it, * * * but I have no recollection of it.” The agent wanted plaintiff to sign a non- 
waiver agreement, but plaintiff, upon consulting his attorney, refused to do so. The 
adjuster said, “Well, my hands are tied, and we will do nothing further about it.” 
Nothing further was done, and this suit was brought. 

Catron, testifying for the defendant, denied that plaintiff had informed him 
that the property had been removed to No. 15 Allen place. He further testified that 
he had never been notified of the fire until in August, 1924, at the time plaintiff 
brought the policy to him; that he had never told any one that the policy had expired 
prior to the fire, and that when plaintiff came to him with the policy he wrote to the 
company concerning the matter. The company replied that it had referred the matter 
to its state agent, and that an adjuster would be sent. The adjuster came, and on 
examining the policy called attention to the fact that it did not show that any per- 
mission had been given to remove the goods, and “made objection as to the insurance 
policy not showing a removal permit.” The adjuster did not admit or deny liability, 
but asked plaintiff to sign a nonwaiver agreement, which plaintiff refused to sign, 
and the adjuster left. No blank proofs of loss were requested by or offered to plain- 
tiff at any time. i 

The answer consisted of a general denial and an allegation that plaintiff had 
other insurance on the furniture without the consent of the defendant indorsed on the 
policy, which was alleged to have been a violation of the terms of the policy. It 
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pleaded a breach of the terms of the policy providing for immediate notice in writing 
in case of fire, and proof of loss within 60 days thereafter, and it further pleaded 
that the property was removed from the place in which it was insured to No. 15 
Allen place without the consent of the defendant indorsed upon the policy. The 
reply was a general denial, and contained an admission of other insurance, but 
alleged that the same was procured with the knowledge and consent of defendant. 
It admitted that written notice was not furnished and proof of loss was not made 
within 60 days, but that plaintiff immediately after the fire notified defendant’s agent 
thereof, who told plaintiff that the policy had expired, and that defendant owed 
plaintiff nothing. It further alleged that defendant did not furnish plaintiff with any 
blank proof of loss. It pleaded that by reason of all of these things defendant had 
waived the giving of the notice and the making of proof of loss. It admitted that 
the furniture had been moved, but alleged that defendant’s agent knew of such 
removal and verbally consented thereto, as was his custom, and promised to make 
proper indorsement upon his insurance record book, and that he took no steps to 
cancel the policy, by reason of which “defendant has waived that part of its policy 
which required consent of the defendant [to the removal of the goods] to be indorsed 
thereon in writing.” 

The policy provided that, if fire occurred, insured should give immediate notice 
of any loss in writing to the company, and that he should make proof of loss within 
60 days. Plaintiff’s instruction No. 1 authorized a verdict for him upon a finding of 
the oral notice of the loss testified to by plaintiff and his wife; after submitting the 
other necessary facts to be found by the jury in order to entitle plaintiff to recover. 
Plaintiff’s instruction No. 3 told the jury that— 

If “* * * the defendant’s agent at Columbia, or defendant’s adjuster, had 
actual knowledge of the plaintiff’s loss and claim and thereafter refused to pay plain- 
tiff anything by reason of the destruction of his personal property by fire and denied 
all liability by reason of such loss for the sole alleged reason that plaintiff’s property 
had been removed to a place other than that named in the policy, then the defendant 
has waived that part of its policy which required the plaintiff to give notice in writing 
of such fire immediately after said fire.” 

These two instructions are complained of by the defendant. It will be noted 
that plaintiff's instruction No. 3 permitted the jury to find a waiver of written notice, 
although the alleged conduct on the part of defendant’s agents claimed to show waiver 
occurred after the time provided in the policy for giving notice of the loss in writing. 
There was evidence on the part of the defendant that there was no notice of any kind 
given until several months after the fire. Defendant also complains of the court's 
refusal to give its instructions Nos. 1 and 2. Defendant’s offered instruction No. 1 
sought to tell the jury that, if plaintiff did not notify defendant or its agent of the 
fire until the 19th day of August, 1924, their verdict should be for the defendant. 
Its instruction No. 2 sought to tell the jury that, unless plaintiff gave notice in writ- 
ing to defendant or defendant’s agent of the loss claimed by him from the fire within 
60 days after the fire, their verdict should be for defendant. These instructions of 
defendant were amended by the court by the insertion at the end of each one of 
the clause “unless you further find from the evidence that defendant waived the 
necessity of such notice as explained in instruction No. 3, given on the part of plain- 
tiff.’ Defendant not only complains of the action of the court in refusing to give 
the instructions as asked, but in giving them as amended. 

[1] We think, undoubtedly, that the verdict was for the right party in this case, 
and it is unnecessary to pass upon the question as to whether the court erred in the 
giving and refusal of the instructions. The policy fails to provide for any forfeiture 
in case of failure on the part of insured to give immediate notice of the loss in writ- 
ing or to make proof of loss within 60 days, and, the defendant not desiring to pro- 
vide for forfeiture for failure to do these things, we are not justified in reading such 
forfeiture into the contract, although the policy in another place provides that “no 
suit or action on this policy, for the recovery of any claim, shall be sustainable in 
any court of law or equity until after full compliance by the insured with all of the 
foregoing requirements.” James v. Casualty Co., 88 S. W. 125, 113 Mo. App. 622, 
630; Zackwik v. Hanover Ins. Co. (Mo. App.) 225 S. W. 135, 137; Shanebarg v. 
National Accident Society (Mo. App.) 263 S. W. 512; Dezell v. Fidelity & Casualty 
Co. of New York, 75 S. W. 1102, 176 Mo. 253, 281. 
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The defense of other insurance upon the furniture wholly failed, for the policy 
itself gave permission for other insurance; the agent, testifying for the defendant, 
admitted that he knew of other insurance, and took no action, and it appears that this 
defense has been abandoned. 

Complaint is made of the admission in evidence of a policy of insurance issued 
by the defendant to plaintiff on furniture located at 302 South Ninth street, Colum- 
bia, on the 11th day of March, 1918, to expire on March 11, 1921. This policy was 
in the same amount as the policy in suit, and the latter policy was a renewal of the 
old policy. While the old policy was in force the property was moved to No, 12 
Price avenue. The answer alleges that plaintiff moved the property insured by the 
policy in suit to No. 15 Allen place “without the consent of the defendant duly 
indorsed on said policy,” stating that this “revoked and annulled” the policy sued on. 
The court admitted the old policy on the ground that it tended to show the “custom” 
of defendant’s agent in giving oral consent for the transfer of the location of personal 
property insured by the defendant. We suppose the old policy was admitted on the 
theory that it tended, in view of plaintiff’s testimony relating to Catron’s oral consent 
to the removal of the property, to show a waiver of the written consent clause, if 
any, in the policy. Defendant insists that it tended to corroborate plaintiff in his 
testimony that Catron gave his consent to the removal of the property to No. 15 
Allen place prior to the fire, and aided plaintiff in his contentoin that the agent waived 
the written consent clause. 

Plaintiff had a telephone in his place of residence at No. 15 Allen place, which 
was also his place of business. The telephone directory of the city of Columbia 
gave the telephone number of ylaintiff’s residence and business as No. 83, and at the 
same place in the directory it was stated that plaintiff’s’ residence and business were 
located at No. 15 Allen place. Plaintiff testified that Catron called him over the 
phone several times while plaintiff lived at No. 15 Allen place. Catron admitted that 
perhaps he had called plaintiff over the phone at that place, and that he had a tele- 
phone directory in his office and used it in connection with telephone calls, but he did 
not say that he used the directory for the purpose of telephoning plaintiff. It is 
insisted that the court erred in admitting in evidence the old policy of insurance and 
that part of the telephone book showing plaintiff's telephone number and that his 
residence and business address was No. 15 Allen place. 

[2] We need not pass upon the competency of these two documents, for the 
reason that defendant is estoppéd from setting up the defense of removal of the 
property. It did not tender to plaintiff until the close of the case the unearned 
premium covering the time that it now claims the policy was not in force, that is, 
after the removal of the furniture to No. 15 Allen place. The policy provided: 

“This policy shall be canceled at any time at the request of the insured; or by 
the company by giving five days’ notice of such cancellation. If this policy shall be 
canceled as hereinbefore provided, or become void or cease, the premium having 
been actually paid, the unearned portion shall be returned on surrender of this policy: 
or last renewal, this company retaining the customary short rate; except that when 
this policy is canceled by this company by giving notice it shall retain only the pro 
rata premium.” 

There is no question but that defendant is estopped to set up the defense of 
removal of the property insured. 38 Cyc. 149; McIntyre v. Ins. Co., 110 S. W. 604, 
131 Mo. App. 88; Dyer v. American Ins. Co., 244 S. W. 964, 211 Mo. App. 476; 
Leer v. Continental Ins. Co. (Mo. App.) 250 S. W. 631; Caldwell v. City of N. Y. 
Ins. Co, (Mo. App.) 245 S. W. 602; Painter v. Fire Ins. Co. (Mo. App.) 256 S. W. 
531, 532, 533; Pauley v. Business Men’s Assur* Co. (Mo. App.) 261 S. W. 340. 

[3] Defendant objects to the assessment of the penalty for vexatious refusal to 
pay, but there is no question but that there is sufficient evidence upon which the jury 
could well assess such a penalty. Pauley v. Business Men’s Assur. Co., supra. The 
defenses to this action sought to be made all failed. As before stated, there is no 
merit in the defense of other insurance. The policy did not provide for forfeiture 
in case of failure to give immediate written notice of the loss and there was no merit 
in this defense. Defendant is estopped to set up the defense of removal of the prop- 


erty for the reason that it did not timely tender the unearned premium, leaving this 
defense wholly baseless. 


The judgment is affirmed. 
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Arnold, J., concurs. 
Trimble, P. J., absent. 


LARNER v. COMMERCIAL UNION ASSUR. CO., LIMITED, OF LONDON, 
ENGLAND. 
(Supreme Court, Trial Term, Albany County. February, 1926.) 
215 New York Supplement 151. 
1. INSURANCE. 


Fire insurance policy is contract of indemnity, under which insured may recover 
to extent of his loss only. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

2. INSURANCE—LESSEE HELD NOT ENTITLED TO RECOVER ON FIRE 
INSURANCE POLICY COVERING HIS INSURABLE INTEREST IN 
BETTERMENTS MADE BY HIM, WHERE LESSOR RESTORED 
PREMISES AFTER FIRE AS REQUIRED BY LEASE, BEFORE POLICY 
BECAME PAYABLE. 

Where lease required lessee to remodel premises and lessor to repair them, if 
only partially destroyed by fire, held, that lessee, who insured his insurable interest 
in betterments made by him, was not entitled to recover on policy, where lessor 
restored premises after fire before policy became payable. 

(For other cases see Insurance, Dec. Dig. 503.) 

3. INSURANCE—ASSIGNEE OF FIRE INSURANCE POLICY STANDS IN 
PLACE OF INSURED, AND IS NOT ENTITLED TO RECOVER ON 
POLICY, WHERE INSURED HAS SUFFERED NO LOSS. 

Assignee of fire insurance policy stands in place of insured, and is not entitled 
to recover on policy where insured has suffered no loss, because lessor restored 
premises before policy became payable. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Action by Samuel H. Larner against the Commercial Union Assurance Company, 
Limited, of London, England. Judgment for defendant. 

Dugan & Bookstein, of Albany, for plaintiff. 

Ainsworth, Sullivan, Wheat & Archibald, of Albany (Charles B. Sullivan, of 
Albany, of counsel), for defendant. 

STANLEY, J. On December 24, 1921, Harry Pomerantz and Sam Gettinger, 
owners, entered into a lease with Louis M. Gamsu, of premises known as 68 and 70 
South Pearl street, Albany, N. Y. By the terms of the lease, which was to run 
for 10 years and 3 months, the lessee was required to remodel the premises. The 
lessee, pursuant to the lease, remodeled the premises; the value of the betterments 
and improvements being in the neighborhood of $24,000. After these betterments and 
improvements were made, the lessee took out a policy of fire insurance with the 
defendant company for the sum of $10,000 ‘on the assured’s insurable interest in 
betterments and improvements” to the premises in question. Subsequently a fire 
occurred, and the betterments and improvements were damaged in the sum of $1,890.93. 

Under the terms of the lease it was agreed that, in case the premises were 
partially damaged by fire, but were tenantable, they would be repaired as speedily as 
possible at the expense of the lessor. After the fire the lessor, pursuant to his obliga- 
tion under the lease, restored the premises. This action is brqught by the assignee 
of the lessee to recover the loss caused by the fire to the betterments and additions. 

There is no dispute here but that the lessee did have an insurable interest in the 
betterments and additions, and thus might take out a policy of fire insurance indemni- 
fying him against loss by fire. Neither is there any dispute as to the amount of 
damage done by the fire. The claim of the defendant is, however, that since the 
lessor has replaced the betterments and additions, and this was done before the 
policy in question became payable, the lessee has not suffered any loss recoverable 
under this policy. 

In view of my conclusion, it is not necessary to determine precisely what interest 
in the betterments and improvements was insured. Since the betterments and im- 
provements have been restored under the circumstances disclosed here, the insured 
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has not suffered any loss coming within the terms of the policy, whether it is con- 
strued to insure the specific property, or the interest of the lessor in its use during 
the period of the lease. 

[1] A policy of fire insurance is a contract of indemnity. Under a policy of 
fire insurance, the insured may recover to the extent of his loss, but no more. It 
was said in an early case in this state (Kernochan v. New York Bowery Fire Insur- 
ance Co., 17 N. Y. 428-442), with reference to a statement that a mortgagee might 
recover both his debt and insurance money: 

“This view, however, it will be seen, ignores the principle of public policy that 
no man should be allowed to bargain for an advantage to arise from the destruction 
of life or property; in other words, to lay a wager that a particular person will die 
or a particular property be burnt within a given period. We regard the contract of 
insurance as one purely of indemnity. Should it be said that insurance companies 
will receive premiums without a corresponding risk, the answer is that such sugges- 
tions may be safely left to the interest of the parties, who will soon adjust their 
premiums to the diminished losses.” 

The insured in this case relies principally upon Foley v. Manufacturers’ & Build- 
ers’ Fire Ins. Co., 46 N. E. 318, 152 N. Y. 131, 43 L. R. A. 664. In that case it 
appeared that the owner of property entered into a contract with a builder to erect 
three dwelling houses upon premises owned by him. Before the buildings were com- 
pleted they were destroyed by fire. In the meantime the owner had insured the 
property. It was held that he might collect the insurance, although it was the duty 
of the builder to rebuild. In that case it was said that the fact that improvements 
on land may have cost the owner nothing, or that, if destroyed by fire, he might 
compel another person to replace them without expense to him, or that he might 
recoup his loss by resort to a contract liability of a third person, in no way affects 
the liability of the insurer, in the absence of any exemption in the policy. 

As applied to the facts in the Foley Case, that statement seems to be in accord 
with the authorities. The builder had not replaced the buildings destroyed by the 
fire when the policy became payable. That being the case, the insured was entitled 
to a recovery upon his policy. But he could not thereafter insist upon the builder 
replacing the building and continue to hold the insurance money. He could not have 
both. It was suggested in the opinion in the Foley Case that it was possible that the 
owners might get double compensation, unless they should be adjudged to hold the 
fund recovered for the builder. Perhaps it would have been more accurate to have 
said that the owners might obtain double compensation, unless they were adjudged! 
to hold the fund recovered for the insurer. As the insurer had no contract with the 
contractor, the insurance money belonged to the owner, and was not held in trust 
for the contractor. Brownell v. Board of Education of Inside Tax Dist. of City 
of Saratoga Springs, 146 N. E. 630, 239 N. Y. 369, 37 A. L. R. 1319. 

[2] To hold in the present case that the insured has suffered no loss under the 
policy, because the improvements and betterments have been restored, prevents 
double indemnity, and, moreover, is consistent with the general doctrines of subroga- 
tion. If the owner of the premises had not performed his agreement to restore the 
additions and betterments, then the insured might recover on his policy, and the 
insurer would be subrogated to the right of the insured against the owner to the 
extent of the loss paid by the insurer. On the other hand, even though the policy 
in question had been paid directly after the fire, and then the owner of the premises 
had restored the betterments and improvements, still the insurance company ought to 
have the right to recover back from the insured the amount paid on the loss. 

This seems to be the rule in England. In Darrell v. Tibbitts, L. R. 5 Q. B. D. 
560, it appeared that the owner of a house in Brighton demised it to a tenant, who 
agreed to keep the premises in repair. The owner insured the house by a policy 
against fire which covered injury by explosion of gas. The house was injured by 
reason of an explosion of gas, and the insurer paid the loss. The lessee reinstated 
the house. The insurer then sued to recover back from the owner such amount as 
was in excess of the actual loss which he sustained. It was held that the insurer 
might recover. The effect of the decision was to hlod that a policy of fire insurance 
is a contract of indemnity, and upon payment of the amount of loss the insured is 
entitled to be put in the place of the assured, and if, at a subsequent time, the assured 
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teceived compensation from other sources for the loss sustained by him, the insurer 
is entitled to recover back from the assured any sum which he may have received in 
excess of the loss actually sustained by him. This question was elaborately examined 
in the case of Castellain v. Preston, L. R. 11 Q. B. D. 380, and the doctrine of the 
Darrell Case was followed and applied. 

The insured suggests that he has paid his premium and ought to have the pro- 
ceeds of the policy. It is true that he had paid his premium, but what he paid was 
for indemnity. This he has received. If for any reason the lessor had failed in 
performing his obligation, the insured would have a right to recover upon this policy. 
Indemnity, however, is all that was bargained for, and that is all that can be recovered. 
The liability of the insurer is measured, not by the amount of the policy, but by the 
amount of loss suffered by him. Heilbrunn v. German Alliance Insurance Co. of 
New York, 135 N. Y. S. 769, 150 App. Div. 679. 

[3] It is a wise public policy, and a rule of obvious and simple justice, which 
limits contracts of insurance to liability only for indemnity of loss, and thereby 
relieves them from any element of wager, and precludes their use as a means of 
money making and profit. The plaintiff in this case stands in the place of the insured, 
who has suffered no loss, and in his name asks indemnity when no indemnity is 
justly due. 

Findings of fact and conclusions of law may be presented, awarding judgment 
in favor of defendant, and dismissing the complaint, with costs. 


In re HOME INS. CO. 
(Supreme Court, Special Term, New York County. January, 1926.) 
215 New York Supplement 250. 

1. INSURANCE—INTERPRETATION OF UMPIRE’S AWARD IN INSUR- 
ANCE ARBITRATION HELD NOT AFFECTED BY ARBITRATOR’S 
LETTER CONCURRING IN AWARD, BUT:STATING A DIFFERENT 
INTERPRETATION THEREOF, WHERE OTHER ARBITRATOR CON- 
CURRED WITHOUT QUALIFICATION. 

Letter from one of insurance arbitrators, concurring in umpire’s award, but 
containing different interpretation thereof than that adopted by court, held not to 
affect such interpretation, where umpire did not adopt arbitrator’s interpretation, 
and other arbitrator concurred in award without qualification. 

(For other cases, see Insurance, Dec. § 574[5].) 

2. INSURANCE. 

That insurance arbitration award is difficult to construe and interpret does not 
make it legally ambiguous. 

(For other cases, see Insurance, Dec. § 574[5].) 

On motion for reargument. Motion denied, and former opinion adhered to. 

For former opinion, see 212 N. Y. S. 567, 126 Misc. Rep. 300. 

Rumsey & Morgan, of New York City (David Rumsey, of New York City, of 
counsel), for Home Ins. Co. 

Cabell, Ignatius & Lown, of New York City, for Rossia Ins. Co. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City (John W. Davis, 
Hartwell Cabell, and Wallace T. Stock, all of New York City, of counsel), -for 
Union Reserve Co. 

Proskauer, J. [1] Reargument is asked on the ground that in my opinion I 
incorrectly stated that the parties had waived on argument a possible technical defect 
that neither arbitrator concurred specifically in the umpire’s award. It is stated that 
the matter specifically waived was that neither arbitrator signed the award, but 
concurred in it by letter, and that for that reason I should consider the letter of 
Lyman Candee, dated December 30, 1924, which concludes with the words, “I concur 
in the award,” but in the earlier portion gives a different interpretation to the award 
from the one found by me. The consideration of this letter, however, would not, I 
think, change the situation. The arbitrator Sumner Ballard specifically concurred in 
the award without qualification. There was no adoption by the umpire of Mr. 
Candee’s interpretation of the award. His only possible reference to it is in the 


letter of January 2, 1925, addressed to both arbitrators, concluding with the words, 
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“TI am pleased both parties concur in my findings.” Even if Candee’s letter were 
given full consideration, therefore, it cannot affect what I regard as the rea! meaning 
of the award. It is concurred in by Ballard and Lock. 

[2] I do not regard the award as an ambiguous document. It may be difficult 
to construe and interpret, but it is in no sense legally ambiguous. Crown Corset 
Co. v. C. Ludwig Baumann & Co., Brooklyn, 210 N. Y. S. 60, 213 App. Div. 113, 
affirmed by Court of Appeals without opinion January 12, 1926; Bernstein v. Smith, 
194 N. Y. S. 789, 119 Misc. Rep. 34, affirmed 198 N. Y. S. 901, 205 App. Div. 880; 
Marrotto v. McCotter (Sup.) 85 N. Y. S. 431; Willis v. Weeks, 105 N. W. 1012, 129 
Iowa, 525; Rhodes v. Purvis, 85 S. W. 235, 74 Ark. 227; Castleman v. Du Val. 
43 A. 821, 89 Md. 657; Farmers’ Loan & Trust Co. v. Park & Tilford, 215 N. Y. S. 
244. If it were regarded as ambiguous, however, and open to interpretation by the 
aid of Candee’s letter, there is nothing to indicate that either Ballard or Lock placed 
the same construction upon the award as was expressed by Candee. 5 

The other points raised seem to me to require no further consideration than 
that heretofore given in my opinion. 

Motion for reargument denied. Order signed. 


POCAHONTAS TANNING CO. v. FIDELITY-PHENIX FIRE INS. CO. 
OF NEW YORK. 
(Supreme Court, Appellate Division, First Department. April 30, 1926.) 
215 New York Supplement 378. 
1. INSURANCE. 


Burden of proving that loss was caused by fire, within fire insurance policy, is 
on insured. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE—DIFFERENCE IN VALUE OF HIDES IN PROCESS OF 
BEING TANNED WHEN FIRE DESTROYED BUILDING IN WHICH 
INSURED MANUFACTURED TANNING LIQUOR, DUE TO USING 
INFERIOR TANNING LIQUOR, HELD NOT DUE TO FIRE, WITHIN 
FIRE POLICY, IN ABSENCE OF SHOWING THAT HIDES WOULD 
HAVE DETERIORATED UNLESS PROCESS WAS CONTINUED. 
Where destruction by fire of building in which tanning liquor was manufactured 

by insured tanning company compelled it to use inferior liquor in order to continue 

tanning hides in process at time of fire, held, that difference in value of hides due 
to using inferior liquor was not a direct loss by fire, within fire insurance policy, 
in absence of showing that such hides would have deteriorated unless ‘process was 
continued. 

(For other cases, see Insurance, Dec. Dig. § 427.) 


3. INSURANCE—STIPULATION, IN ACTION ON FIRE POLICY ON TAN- 
NING FACTORY, THAT PROPER COMPLETION OF TANNING RE- 
QUIRED USE OF SPECIFIED QUANTITY OF FRESH TANNING 
LIQUOR DAILY, HELD NOT TO SHOW THAT, IN ORDER TO PRE- 
VENT DETERIORATION OF HIDES IN PROCESS IT WAS NECES- 
SARY TO COMPLETE PROCESS BEFORE PROPER QUALITY OF 
TANNING LIQUOR COULD HAVE BEEN OBTAINED (CIVIL PRAC- 
TICE ACT, §§ 546-548). : 

In action on fire insurance policy, on destruction of building in which tanning 
liquor was manufactured by tanning company, stipulation, under Civil Practice Act, 
§§ 546-548, that fresh tanning liquor from destroyed building was pumped several 
times daily into reserve tanks, and from tanks supplied to various vats, and that 
proper completion of tanning process required specified quantity of fresh tanning 
liquor daily, held merely to show requirements for proper completion of tanning pro- 
cess, and did not show that, in order to prevent deterioration of hides in process, it 
was necessary to complete process before first quality tanning liquor could have been 
obtained. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Dowling and Merrell, JJ., dissenting. 7 

Submission of controversy between the Pocahontas Tanning Company and the 
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Fidelity-Phenix Fire Insurance Company of New York, under Civil Practice Act, 
§§ 546-548. Judgment directed for defendant, dismissing the submission. 

Argued before Dowling, Merrell, Finch, McAvoy, and Martin, JJ. 

Davies, Auerbach & Cornell, of New York City (Martin A. Schenck, of New 
York City, of counsel, and Edward Cornell and Emily C. Holt, both of New York 
City, on the brief), for plaintiff. 

“Cardozo & Nathan, of New York City (Edgar J. Nathan, of New York City, 
of counsel, and W. Calvin Chesnut, of Baltimore, Md., on the brief), for defendant. 

Fincu, J. The question presented for decision is whether a damage to the 
finished product of plaintiff's tannery, suffered in the process of tanning by the sub- 
stitution of a tanning fluid in place of other fluid which was destroyed in connection 
with the destruction of an adjoining leach house by fire, is a loss by fire within the 
terms of a policy of insurance issued by the defendant to the plaintiff. The stipulated 
facts show that the defendant, prior to the fire involved in the submission, issued to 
the plaintiff its policy insuring: 

“Pocahontas Tanning Company, and legal representatives, to the extent of the 
actual cash value: (ascertained with proper deductions for depreciation) of the prop- 
erty at the time of loss or damage, but not exceeding the amount which it would cost 
to repair or replace the same with material of like kind and quality within a reason- 
able time after such loss or damage, without allowance for any increased cost of 
repair or reconstruction by reason of any ordinance or law regulating construction 
or repair and without compensation for loss resulting from interruption of business 
or manufacture,” for the term of one year from August 12, 1922, “against all direct 
loss and damage by fire and by removal from premises endangered by fire, except 
as herein provided,” to an amount not exceeding $62,500, “to the following described 
property while located and contained as described herein or pro rata for five days 
at each proper place to which any of the property shall necessarily be removed for 
preservation from fire, but not elsewhere, to wit: 

“On their tannery buildings situate at Durbin, Pocahontas county, West Vir- 
ginia, known as ‘Pocahontas Tannery,’ including additions and projections, appurte- 
nant buildings, dwellings, and brick, stone, or concrete foundations, piers or other 
supports which are above the under surface of the lowest floor of basement or base- 
ments, or, where there is no basement, which are abceve the surface of the ground, 
and on the contents thereof (excluding accounts, bills, currency, deeds, evidences 
of debt, money, notes or securities), including vats, and their covers, runways, stacks, 
bridges, platforms, passageways, hose houses, racks, fences and other yard fixtures, 
bark ground and unground, tanning liquors, and all other materials and supplies used 
for the purpose of tanning and finishing leather; hides, skins and leather (including 
their tanning interest in stock belonging to others), and all by-products of tanning, 
such as hair, grease and glue stock; office furniture and fixtures and supplies, leaches 
and reservoirs, boilers, engines, furnaces and machinery, settings and foundations, 
heating, hoisting, lighting, electric, telephone, signaling, ventilating, time and fire 
extinguishing apparatus and parts of same, bark conveyors, shafting, belting, hangers, 
pulleys, heaters, mills, tanks, piping, pumps and all tools, fixtures, utensils, imple- 
ments, apparatus, mill and machinery supplies that may properly belong within or 
in a building for any part of the process of tanning and finishing leather and the 
maintenance and repair of the within mentioned premises and machinery, in or on 
within described buildings, or on the premises, excluding bark mill and engine house, 
bark in piles, bark sheds, and automobiles.” 

The plaintiff's tannery comprised, among other things, a leach house, in which 
the tanning liquor for the tanning of hides was made; separated from this leach 
house were vats in which the hides were soaked in the process of tanning. The 
tanning liquor was pumped from the leach house to these vats containing the hides, 
and was renewed from time to time by pumping back to the leach house, treating, 
and returning to the vats. On the 30th day of July, 1923, a fire occurred, which 
destroyed the leach house and its contents, the tanning liquor, and pumping machinery, 
causing a loss of $30,185.60. No question arises in regard to the amount of this 
damage, which has been paid by the insurance companies. 

At the time of the fire no tanning liquor was being pumped from the leach house 
to the beam house or tan yard, and none of the tanning liquor and none of the 
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hides in the beam house or tan yard was affected by fire or heat, or ayn agency used 
in extinguishing the fire. At the time of the fire there were hides in process of tan- 
ning in various vats in the beam house and tan yard, which were being treated in 
hemlock bark liquor manufactured from hemlock bark in the leach house. The 
destruction of the leach house prevented the plaintiff from continuing to make hem- 
lock bark liquor, and the plaintiff was unable to purchase or procure from others 
like quality of tanning liquor made from hemlock bark. In order to continue the 
tanning process upon the hides in vats at the time of the fire, the plaintiff had to 
procure and use a substitute liquor, made from ingredients other than hemlock bark. 
The result of completing the process of tanning of those hides which were in the 
vats at the time of the fire with the substituted tanning liquor resulted in the value 
of the leather (that is, the hides when the process of tanning was completed) being 
less than wguld have been the value of the leather if they had been continued to be 
treated with tanning liquor of like quality as that supplied from the leach house, in 
the amount of $44,741.53. 


The plaintiff has performed all conditions precedent on its part, and has given 
proper notice of loss and filed proper proofs of loss. The question between the 
parties is whether the difference in value of the hides was covered by the policy. It 
is further stipulated by the twelfth paragraph of the submission as follows: 

“The parties agree that the court shall render such judgment as shall be proper 
on the above facts: If it is determined that the loss is covered by the defendant’s 
policy, judgment shall be directed against the defendant in the amount of $1,834.87, 
with interest from the 20th day of February, 1924, without costs; if it be determined 
that the loss is not covered by the policies, the defendant shall have judgment against 
the plaintiff, dismissing the submission, without costs.” 


{1, 2] Under the foregoing facts the plaintiff has not shown that it is entitled 
to judgment. The plaintiff has the burden of proving that its loss was caused by the 
fire. Whitlatch v. Fidelity & Casualty Co., 43 N. E. 405, 149 N. Y. 45. The plaintiff, 
however, has not shown that there has been any damage to the hides as a result of 
the fire. The hides were not affected by the fire, or by any agency used in extinguish- 
ing the same. On the contrary, it appears that the damage was incurred by the 
continuation of the process of tanning by the use of other liquid which was not 
suitable for that purpose. The policy insured the plaintiff’s buildings and their 
contents “against all direct loss and damage by fire.’ The policy expressly provided 
that there should be no compensation for loss resulting from interruption of business 
or manufacture. The plaintiff urges that the stipulated facts show that the hides 
in the vats would have deteriorated unless the tanning process was continued, and, 
as it was impossible to obtain other than inferior tanning fluid, that therefore the 
fire caused the loss. If the submission fairly showed these facts a different situation 
entirely would have been disclosed. 


[3] There is nothing in the stipulated facts to show that the hides could not 
have remained in the vats without deterioration until the proper quality of tanning 
fluid could have been obtained, and that all that would then have happened would 
have been an interruption of the business of tanning, against which the plaintiff was 
not insured. The plaintiff points to the following in the submission: 

“ * * * The fresh tanning liquor from the leach house was pumped, not 
continuously, but at intervals several times a day, through these wooden pipes to 
reserve tanks in the tan yard and from these tanks was supplied to the various vats. 
The proper completion of the tanning process required approximately 37,000 gallons 
of fresh tanning liquor from the leach house daily.” 

But all that these facts show is the requirements for the proper completion of the 
tanning process. It does not show in any way that, in order to prevent deterioration 
to the hides, it was necessary to complete the process of tanning before the first 
quality tanning liquor could have been obtained. The loss was therefore caused by 
voluntarily completing the tanning process with inferior tanning liquid, instead of 
waiting for the proper tanning liquid. The loss was thus not caused by the fire, but 
through an intervening act. This intervening act made the loss not casually connected 
with the fire, and hence the defendant is not liable. 

It follows that there should be judgment for the defendant dismissing the sub- 
mission, without costs. 

Settle order on notice. 
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McAvoy and Martin, JJ., concur. 
Dowling and Merrell, JJ., dissent. 


BROWN v. NATIONAL LIBERTY INS. CO. OF AMERICA 
(Supreme Court of Oregon. April 13, 1926.) 
244 Pacific Reporter, 873. 

1. INSURANCE—INSTRUCTION THAT, IF PLAINTIFF FAILED TO COM- 
PLY WITH CONDITION IN POLICY, HE COULD NOT RECOVER 
or Falla aatcel AS TO BINDING FORCE AND EFFECT OF CON- 
Charge that plaintiff could not recover on fire policy if he failed to comply with 

condition exempting insurer from liability for lass caused by neglect of insured to 

reasonably act to save and protect goods at and after fire held sufficient as to bind- 
ing force and effect of condition. 
(For other cases, see Insurance, Dec. Dig. § 669[12].) 


2. INSURANCE—UNDER CONDITION IN FIRE POLICY REQUIRING IN- 
SURED TO SAVE AND PROTECT PROPERTY, HE MUST USE ALL 
REASONABLE MEANS TO REMOVE GOODS TO PLACE OF SAFETY, 
AND, AFTER REMOVAL, PROTECT FROM THEFT. 

Under condition in fire policy requiring insured to save and protect property, it 
is his duty to use all reasonable means to remove the goods to a place of safety, even 
if a part or all are likely to be stolen, and, after removal, to protect them from 
being stolen. 

(For ‘other cases, see Insurance, Dec. Dig. § 505.) 

Department 1. 

Appeal from Circuit Court, Multnomah County; Robert Tucker, Judge. 

Action by C. Brown against the National Liberty Insurance Company of Amer- 
ica. From a judgment in favor of plaintiff, defendant appeals. Affirmed. 

J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), for 
appellant. 

George S. Shepherd, of Portland (Shepherd & McCredie, of Portland, on 
the brief), for respondent. 

Ranp, J. This action was brought upon a policy of insurance issued by de- 
fendant to plaintiff upon a stock of goods and a pool table. The insured property 
was entirely lost by fire communicated from an adjoining building. The cause 
was tried to a jury, and plaintiff had verdict for the full amount of the indemnity 
provided for in the policy. From the judgment entered thereon defendant 
appealed. 

The policy contained a condition that the company should not be liable “for 
loss caused directly or indirectly by neglect of the insured to use all reasonable 
means to save and protect the property at and after a fire, or when the property 
is endangered by fire in neighboring premises.” 

The answer alleged as a defense a breach of this condition by defendant, and 
this allegation was denied by the reply. There was evidence given on the trial 
tending to show a failure by defendant to perform this condition, and there was 
other evidence given which tended to show that there had been no such breach. 
The jury, therefore, was authorized to find either way upon this issue. 

The principal contention urged upon this appeal is based upon the refusal 
of the court to give an instruction requested by defendant in the language of the 
request, and the giving of it as modified by the court. In effect, the defendant 
requested the court to charge, and the court did in effect charge, that the com- 
pany would not be liable if the jury found that plaintiff did not exercise reason- 
able diligence in removing the insured property from the building, and saving it 
from the fire, or, if there were other persons present at the time of the fire, who 
were able and willing, and offered to remove the property, and were prevented 
from so doing by plaintiff's refusal to permit such removal, or by his failure to 
accept such offer of assistance, and also that, if plaintiff by his own efforts, or with 
the assistance of others who were present and offered to assist him, could have 
saved a part, but not all, of the insured property, he could recover only the 
reasonable value of such part as could not have been so saved. 

[1] The court charged the foregoing substantially in the language of the 
request, but failed to state, as requested, that this condition was a valid and legal 
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provision of the policy, stating, however, that plaintiff could not recover if he had 
failed to comply with the condition. As so charged, the jury could not have been 
misled in respect to the binding force and effects of the condition, nor do we under- 
stand that defendant so claims, but it appears from the record that, after the jury 
had been charged, the court asked counsel if they desired to reserve any exceptions 
to the charge, and that Mr. Shepherd then made the following statement in the 
presence of the jury: 

“If the court please, in instructing the jury on the question of saving the court 
quoted the language of the policy to remove or to save and preserve the property, 
and in giving the instructions as to the duty of the plaintiff and in the alternative if 
he did not save or remove, but without any question to preserving. Now, he might 
remove it and save it and still it might be preserved, as there is evidence here it 
would have been purloined if it had been taken out.” 

Whereupon the court said: 

“T will state to the jury, if it had been purloined the insurance company would 
be likewise liable, as I understand that law.” 

Defendant’s counsel concede that this statement of the law by the court was not 
an incorrect statement, but that, when considered by the jury in connection with the 
evidence and the statement of counsel just referred to, the jury was misled into 
believing that it was not the duty of the plaintiff to remove the goods, if a part or 
all of them, after removal, were liable to be stolen. 

[2] The fire occurred in Corbett, a small station a short distance out of Port- 
land, shortly after midnight. A number of railroad employees were sleeping in a 
construction train at that station, and were present at the fire. There was evidence 
tending to show, contradicted, however, by the testimony of plaintiff, that these men 
offered to go into the building and remove the goods, and there was some evidence 
by one of their number that their purpose was to remove the goods and appropriate 
them to their own use. Defendant contends that plaintiff knew of this purpose, 
and believed that, if the goods were removed and stolen, he would lose his insurance, 
and that, because of this belief on his part, he prevented them from removing the 
goods. It was plaintiff’s duty to use all reasonable means to remove the goods to a 
place of safety, and, after their removal, to protect them from being stolen. De- 
fendant would have been entitled to have the jury charged upon this phase of the case, 
but defendant made no such request, and raised no objection to the statement made 
by counsel, or to any of the matters referred to. If an objection had been urged, 
or a request made, the court undoubtedly would have stated the law upon this phase 
of the case to the jury. But, since no such objection was urged or request made, we 
are not at liberty to reverse the judgment upon that ground alone, since it is prob- 
able that, had the court’s attention been directed to the matter at the time, the 
court would probably have instructed the jury correctly upon that phase of the case. 
This court has power to reverse judgments only upon rulings made and excepted to. 

The answer sets up as a second defense, another condition of the policy, upon 
which an instruction was requested, and was given, but not in the language re- 
quested. An examination of the one given and the one requested shows that the 
court fully and correctly stated the law governing the whole subject matter referred 
to in the requested instruction. 

The third assignment relates to the overruling of an objection made by defendant 
to a question propounded by plaintiff. If this question was in any way objectionable, 
the answer given in response thereto could not be prejudicial to defendant. 

The entire transcript of testimony was made a part of the bill of exceptions in 
this case. We have carefully read all of this transcript, and, finding no error in the 
record, the judgment is affirmed. 

McBride, C. J., and Burnett and Coshow, JJ., concur. 


STRONG et at. v. MOORE ert at. 
(Supreme Court of Oregon. April 20, 1926.) 
245 Pacific Reporter 505. 

2. INSURANCE—HOLDERS OF OPTION TO BUY INSURED PROPERTY, 
WHO WERE NOT PARTIES TO FIRE INSURANCE POLICY, HELD 
ae ENTITLED TO INSURANCE AFTER DESTRUCTION OF PROP- 
“=RTY. 

Holders of option to buy insured property, who were not parties to policy, held 
not entitled to insurance money when property was destroyed by fire, since fire in- 
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surance policy is personal contract with insured, which does not run with land or pass 
to purchasers, and cannot be assigned without consent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

Department 1. 

Appeal from Circuit Court, Multnomah County; George F. Skipworth, Judge. 

Action by Margaret Strong and others against Ben H. Moore and others. De- 
cree for defendants, and plaintiffs appeal. Affirmed. 

Emma G. Robinson, of Portland, in pro. per. 

Joseph, Haney & Littlefield, R. E. Sewall, A. P. Dobson, and Guy C. H. Corliss, 
all of Portland, for respondents. 

Burnett, J. There is involved herein a tract of realty in Portland, Ore. On 
June &, 1920, parties whom we will call the Browns were the owners of that property. 
The complaint says it was insured against loss by fire in the sum of $34,000, but in 
whose fayor is not stated. Although the complaint, in the body thereof, says that 
the Browns sold the property to the plaintiffs herein, yet as confirmation thereof they 
refer to a copy of the contract of sale, so called, attached to the complaint, which 
they style Exhibit A. That document— 

“Witnesseth: In consideration of the sum of one thousand dollars this day 
deposited with the owners by the purchaser, receipt whereof is hereby acknowledged, 
the owners hereby agree to sell and convey unto the purchaser by good and sufficient 
warranty deed the following described real property, to wit: The west 55 feet of 
lot 5 and the west 55 feet of the south 8 feet of lot 6, in block 251 in the city of 
Portland, Multnomah county, Oregon. 

“The total purchase price to be paid for said property is $36,000.00 to be paid as 
follows: $1,000.00 cash this day paid as above set out, $10,000.00 cash on delivery of 
deed, $25,000.00 in the form of a promissory note, to be secured by first mortgage 
upon the above-described property, said note and mortgage to be executed and 
delivered at the time of delivery of deed, and to be dated at that time and to be pay- 
able on or before five years after date and to bear interest at the rate of 6 per cent. 
per annum, payable semi-annually. 

“The owners agree to forthwith furnish complete abstract of title to the above- 
described property, the same to show said property to be free and clear of all liens 
and incumbrances excepting the second one-half taxes for the year 1919, which are 
payable on or before October 5, 1920, and which the purchaser agrees to assume and 
pay in addition to the purchase price above mentioned. 

“In the event that the title to said property proves valid and marketable, and the 
purchaser fails to consummate the purchase within thirty days from the date of the 
approval of title, the $1,000.00 deposit paid as above set out shall become forfeited’ 
and be retained by the said owners. In the event the purchaser so desires deed will 
be made to Margaret H. Strong and note and mortgage will, in that event, be signed 
by Margaret H. Strong and the mortgage will be signed by the husband of Margaret 
H. Strong.” 

Afterwards, according to another exhibit attached to the complaint and made a 
part thereof, the Browns conveyed the property to the Moores, all as appears by the 
complaint, with the consent of the plaintiff. As part of the same transaction the 
Moores executed the following document, attached to the complaint as a part thereof, 
called Exhibit C: 

“Know. all men by these presents, that we, B. H. Moore and Mable E. Moore, 
husband and wife, in consideration of the sum of one ($1.00) dollar and other good 
and valuable considerations paid by Margaret H. Strong and Kate R. Henderson, 
receipt of which is hereby acknowledged, we do hereby give and grant, and by these 
presents do give and grant unto the said Margaret H. Strong and Kate R. Henderson 
the exclusive right to purchase or sell the following described real property, to wit: 

“The west fifty-five (55) feet of lot five (5) and the west fifty-five (55) feet of 
the south eight (8) feet of lot six (6), in block 251, of the city of Portland, Mult- 
nomah county, State of Oregon, for a period of six months from this date, and for 
the following amounts of money, to wit: 

“Thirteen thousand five hundred ($13,500.00) dollars cash and assuming and 
agreeing to pay a note and mortgage this date executed for the sum of $25,000.00, 
bearing interest at the rate of six (6) per cent. per annum, payable semi-annually, 
and in addition thereto any and all sums of money paid for repairs and improvements 
on said real property, but which said amounts of money for betterments and improve- 
ments shall not be due and payable until six months after the $13,500.00 has been 
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paid, the amount of said betterments and improvements to be secured. 

“We agree to furnish a complete abstract of title to the above-described property, 
the same to show said property to be free and clear of all liens and incumbrances, 
excepting the mortgage for the sum of $25,000.00 above mentioned. We agree, upon 
the payment of the sum of $13,500.00 as herein above provided, that we will execute 
a full warranty deed to the above-described real property in favor of Margaret H. 
Strong and Kate R. Henderson, or either of them, and deliver the same as herein 
above set forth, said deed to show said property free and clear of all incumbrances, 
excepting the mortgage above mentioned. 

“Time is the essence of this contract, and in the event that the foregoing option 
is not exercised on or before January 15, 1921, then the said Margaret H. Strong 
and Kate R. Henderson shall have no further rights or interests under this agree- 
ment as to the real property above described.” 

On August 7, 1920, the building on the property was destroyed by fire and the 
Moores collected the insurance, amounting to $34,000. Afterwards, during the 
month of December, 1920, the plaintiffs claim.to have tendered to the defendants, 
Moore, $13,500, and demanded a transfer of the property to the plaintiffs. They say 
that the defendants tendered to the plaintiffs “solely a deed to said land and said 
building, as damaged by said fire, subject to a mortgage of $25,000,” and kept the 
insurance money. The plaintiffs assert that, ever since December 16, 1920, they have 
been ready, willing, and able to pay, and did offer to pay, the defendants, Moore, 
$13,500, and now offer to pay to them whatever the court finds due to them. 

The prayer for relief is substantially that the defendants be decreed to hold the 
property as security for payment of a debt for $13,500, that the defendants be re- 
quired to account for the property and all sums received on account thereof, and 
that they be barred from any claim therein. This complaint was traversed in ma- 
terial particulars. The circuit court dismissed the suit, decreeing that Effie E. Arnett, 
a defendant, is the owner in fee simple of the property involved, and the plaintiffs 
have appealed. 

[1] There are two fallacious contentions advanced by the plaintiffs as the basis 
of their grievance. The first is that they had a contract of sale of the property 
involved, whereas in fact, according to the documents which they propound and 
attach as exhibits to their complaint, they only had options to buy the property. In 
neither of the documents quoted do they agree to buy the property. Having paid 
a valuable consideration for the option, they could have enforced it and procured 
title only by paying according to its terms, but they did not. These same docu- 
ments were construed by this court as options in Strong v. Moore, 207 P. 179, 105 
Or. 12, 23 A. L. R. 1217, in an opinion by Mr. Justice Harris. Nowhere, in either 
of the instruments, do the plaintiffs or their representative agree to buy. At any 
time they could have abandoned their option, and none of the defendants could have 
compelled them to pay for or take title to the realty involved; hence the plaintiffs 
never had any interest in the property at any time. 

[2] The other fallacious contention is that they were the owners of the insurance 
money. They say in the complaint that the property was insured, but they do not 
say that it was insured for their benefit. They do not claim to have paid anything 
to secure the insurance, and do not assert in any way that they were ever parties to any 
poly of insurance on the premises. As stated in New ae Loan & Trust Co. 

. Kenneally, 57 N. W. 759, 38 Neb. 895: 

“The general rule of law is that a policy of fire insurance is a personal con- 
tract with the party insured and does not run with the land or pass to the purchasers 
by a sale of the premises or property insured, and any assignment of the policy must 
be with the knowledge and consent of the insurer.” 

[3] This case was virtually decided in Strong v. Moore, 207 P. 179, 105 Or. 
12, 23 A. L. R. 1217. That precedent is controlling here. The law is the same now 
as then. The effort of the plaintiffs seems to be to make the insurance, for which they 
paid nothing and never owned, applicable to the payment of the sum required to be 
paid by them under their option contract. Although they alleged themselves to be the 
owners of the property, yet the instruments upon which they rely do not sustain their 
averment. 

“If there be any discrepancy between the averments of a pleading and the 
terms of a writing properly identified or attached to a statement of facts constituting 
a cause of action or a defense, the language of the exhibit will control in determining 
its legal effect. 31 Cyc. 563; Patrick v. Colorado Smelting Co., 38 P. 236, 20 Colo. 
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268; Lewy v. Wilkinson, 64 So. 1003, 135 La. 105.” Somers v. Hanson, 153 P. 43, 78 
Or. 429; Haworth v. Jackson, 178 P. 926, 91 Or. 272; Cranston v. California Ins. 
Co., 185 P. 292, 94 Or. 369; First Nat. Bank v. Bach, 193 P. 1041, 98 Or. 332; 
O’Neil v. Twohy Bros. Co., 190 P. 306, 98 Or. 481; Young v. Evans, 208 P. 741, 104 
Or. 619. 

Options are only offers to sell property, and, until accepted and their conditions 
unconditionally performed, they confer no title to realty. To develop an offer into a 
contract requires its acceptance in its precise terms. Appending new conditions 
amounts only to a counter offer, which is not binding on the party who granted the 
original option. 


In brief, having only an option, the plaintiffs have never paid anything upon the 
same, and even have conditioned their mere offer to pay to the effect that the insur- 
ance money, in which they never had an interest, must be applied to the payment of 
the amount required of them by the option. Not having performed the terms of the 
option which they ‘had, the plaintiffs have no standing to assert any interest in the 
property or to have the relief demanded by them in this suit. 

The decree of the circuit court is affirmed, with costs. 

McBride, C. J., and Coshow and Rand, JJ., concur. 


SPEXARTH vy. RHODE ISLAND INS. CO. OF PROVIDENCE, R. I. 
(Supreme Court of Oregon. April 27, 1926.) 
245 Pacific Reporter 515 


1. INSURANCE—EQUITY WILL REFORM WRITING ON CLEAR SHOW- 
ING THAT BY MUTUAL MISTAKE IT DOES NOT CORRESPOND 
WITH ACTUAL CONTRACT. 

If it clearly appears that written memorial, by mutual mistake, does not corre- 
spond with actual contract, court of equity will reform it, so as to speak real truth, 
and enforce it as amended. 

(For other cases, see Insurance, Dec. Dig. § 143[1]). 


2. INSURANCE—CONTRACT WILL NOT BE AMENDED TO CONFORM 
TO UNDERSTANDING OF ONE PARTY, UNLESS PREPONDERANCE 
OF EVIDENCE SHOWS OTHER UNDERSTOOD IT IN SAME WAY. 
Court of equity will not make new contract, nor amend one made, so as to conform 

solely to understanding of one party when contract was made, unless it appears by 

preponderance of evidence that other party understood it in same way. 
(For other cases, see Insurance, Dec. Dig. § 143[1]). 


3. INSURANCE—PARTY, INDUCED TO MAKE CONTRACT BY FRAUD 
OF OTHER PARTY, MAY HAVE IT RESCINDED ON PROPER SHOW- 
ING. 

One, induced unwittingly to make contract by fraud of other party, may have it 
rescinded by decree in equity on proper showing, but cannot make, nor have court 
make, new one. : 

(For other cases, see Insurance, Dec. Dig. § 143[3]). 


4. INSURANCE—EVIDENCE HELD INSUFFICIENT TO WARRANT 
AMENDMENT OF FIRE INSURANCE POLICY BY STRIKING OUT 
REDUCED RATE AVERAGE CLAUSE AND ENFORCEMENT THERE- 
OF AS STRAIGHT INSURANCE POLICY (OR. L. § 6457). 

Evidence held insufficient to warrant setting aside or amending fire insurance 
policy by striking out reduced rate average clause, sanctioned by Or. L. § 6457, and 
enforcing it as straight insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 143[1]). 

5. EVIDENCE—INSURED HELD ENTITLED TO PRESUMPTION THAT 
ORDINARY COURSE OF BUSINESS, UNDER WHICH INSURANCE 
COULD NOT BE EFFECTED WITHOUT REDUCED RATE AVERAGE 
CLAUSE, SOUGHT TO BE STRICKEN OUT, WAS FOLLOWED (OR. 
L. § 799, SUBD. 20). 

In suit to reform fire insurance policy by striking out reduced rate average 
clause, and enforce it as straight insurance policy, defendant insurer was entitled 
to aid of presumption, under Or. L. § 799, subd. 20, that ordinary course of insurance 
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business, under which insurance could not be effected on building of kind covered 
for terms and at rate written without employing such clause, was followed. 

(For other cases, see Evidence, Dec. Dig. § 69.) 

Department 1. 

Appeal from Circuit Court, Clatsop County; J. A. Eakin, Judge. 

Suit by A. G. Spexarth against the Rhode Island Insurance Company of Provi- 
dence, R. I. Decree for plaintiff, and defendant appeals. Reversed, and suit dis- 
missed. 

J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), for 
appellant. 

G. C. Fulton, of Astoria (A. C. Fulton, of Astoria, on the brief), for respondent. 

Burnett, J. This is a suit to reform, as for mutual mistake, an insurance policy 
issued by the defendant company to the plaintiff, insuring his building in Astoria 
against loss by fire occurring at any time during the three-year period beginning June 
25, 1921. The building was damaged by the great fire in Astoria on December 8, 1922. 

The policy is admitted by the plaintiff to be correct according to the alleged 
actual contract between the parties, except for the following stipulation, appearing in 
the policy really issued: 

“Reduced Rate Average -Clause. In consideration of the reduced rate at which 
and the form under which this policy is written, it is expressly stipulated and made a 
condition of the contract that, in event of loss, this company shall be liable for no 
greater proportion thereof than the amount hereby insured bears to ninety per cent 
(90%) of the actual value of the property described herein at the time when such 
loss shall happen, nor for more than the proportion which this policy bears to the 
total insurance thereon.” 


The plaintiff seeks to have the quoted clause stricken out of the policy and then 
to have it enforced as what is known as a straight insurance policy. 

{1, 2] As a matter of law it is unquestioned that if, by a mistake in which both 
parties participated, the written memorial does not correspond with the actual con- 
tract made by them, and that condition is made clearly to appear, a court of equity 
will reform the written instrument, so as to’ make it speak the real truth as to the 
covenant between them, and enforce it as amended. On the other hand, a court of 
equity will not make a new contract for the parties, nor amend one already made, so 
as to conform solely to the understanding of one of the parties at the time the con- 
tract was made, unless it shall also appear, by preponderance of the evidence, that 
the other party understood the contract in the same way; in other words, although 
the plaintiff may fully establish that he understood the contract, as he claims in his 
complaint to have understood it, yet, unless he can show also that at the time the 
contract was made the other party understood it the same way, the plaintiff must fail 
because under those conditions there would not be a meeting of minds sufficient to 
form any contract whatever. 

[3] <A distinction must be drawn also between correcting a mistake and the 
cancellation of a contract, written indeed, but to which the assent of one was pro- 
cured by fraud, surprise, or mistake. If one is induced unwittingly to make a con- 
tract by the fraud of the other party, he may, on proper showing, have the covenant 
rescinded by a decree in equity, but he cannot make a new agreement, and the court 
will not make one for him. Generally, and particularly in this instance, the question 
is one of fact in which the plaintiff must clearly prove that the contract actually made 
was as he states it to have been and that both parties assented to the same thing; in 
other words, he must show by clear preponderance of the testimony that the attitude 
of mind towards the terms of the transaction was identical in both the plaintiff and 
the defendant. 

[4] The plaintiff claims that the contract, as made, in very truth was that, in 
the event of loss or damage by fire occurring to his building within the three-year 
term mentioned, the defendant would pay him the full loss or damage occurring to 
the same, not exceeding $2,000. The defendant denies that statement and avers that 
the contract was drawn strictly in accordance with the understanding of the parties 
had at the time, with the result that in case of loss the defendant would pay only 
such proportion of the loss as the sum of $2,000, the amount insured, bears to 90 
per cent of the actual value of the property at the time when the loss happened; nor 
for more than the proportion which the policy bears to the total insurance. 

We note in passing that among the conditions required to be inserted in a fire 
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insurance policy by the laws of this state (Or. L. § 6457) is the following: 

“This company shall not be liable under this policy for a greater proportion of 
any loss on the described property, or for loss by and expense of removal from 
premises endangered by fire, than the amount hereby insured shall bear to the whole 
insurance, whether valid or not, or by solvent or insolvent insurers, covering such 
property, and the extent of the application of the insurance under this policy or of 
the contribution to be made by this company in case of Joss, may be provided for 
by agreement or condition written hereon or attached or appended hereto. Liability 
for reinsurance shall be as specifically agreed hereon.” 

Thus it is that proportional insurance has the sanction of the statute. 

As the policy stands, it is as if the defendant company had insured to the 
extent of $2,000 a building worth, say $100,000, and the Spexarth Insurance Company 
had insured the building for $98,000, in which event, in case of the total loss of the 
whole building, the defendant company would pay $2,000, and the Spexarth Insur- 
ance Company would pay $98,000. For less than a total loss each would pay in the 
same proportion, but neither to the full amount of the policy. The question then to 
be determined is whether some such arrangement was made between the parties, 
resulting in the formation of the policy in question, or whether the contract was for 
straight insurance whereby in case the actual loss exceeded $2,000 the defendant 
should pay, without reference to any other insurance or risk assumed. 

In substance, the plaintiff testifies that for some time previous to the issuance of 
the policy in question he had been carrying $10,000 straight insurance on the building 
in question. He proposed to reduce it to $2,000 when he was informed that at the 
regular rates a $2,000 policy would cost him almost as much as a $10,000 policy. He 
then applied to the local agent of the defendant company, who said, as the plaintiff 
testifies : 

“T will write that at the same rate, $2,000 in a good company. And when a loss 
to the tune of $2,000 occurs, you will get $2,000, or you get any other. sum up to 
$2,000.” 

He says, on direct examination, that he told the agent to write that policy and 
that he never knew of a coinsurance policy until he wanted the money after the fire. 
Although he was very clear on direct examination as to the exact statement made 
to him by the local agent of the defendant company, yet he could not remember the 
details or anything of the terms or conversations leading to any other insurance 
policies which he had at the time of the fire. On cross-examination he testified 
further as follows: 

“Q. Do you remember what your old rate was on straight insurance. A. No. 

“Q. Well, you know what the difference was between the rate under the coinsur- 
ance policy and the rate under the old straight policy? A. No. 

“Q. You know there was quite a substantial difference? A. There was con- 
siderable, and that is why I asked so little insurance, and I asked the company to take 
very little risk, and I took a whole lot of risk. 

“Q. And you undestood that, in consideration of that, you were getting a re- 
duced rate? A. A lower rate; yes. * * * 

“Q. But now you say that you understood that the company was to carry a risk 
of $2,000 and you were to carry a risk of $100,000. A. Yes. 

“Q. And you understood that, in consideration of that, you were getting a lower 
rate of premium? A. I was to get a three-year policy because the company need 
have no fear that I would set the house afire because of high insurance.” 

In addition to this, there is in evidence a letter written by the plaintiff under 
the date of “Astoria, Oregon, December 21, 1922,” addressed to the Pacific Coast 
Adjustment Bureau, in which occurred the following language, as his statement of 
the contract: 

“A few years ago I carried a policy of $10,000 on the concrete building herein- 
after mentioned, and to the best of my memory, it was with the Northwestern 
National Insurance Company of Milwaukee. I took this policy out through Mr. 
Dunbar, vice-president of the Astoria Abstract Company, and he informs me that his 
records in regard to this have been destroyed. At the time I took this policy out, I 
owed $10,000 on this building. When I reduced the debt to $2,000, the above-mentioned 
policy expired and Mr. Dunbar wished to renew it for the $10,000. I told him that I 
owed only $2,000 on the building and that this amount was all the insurance which 
I thought necessary to carry. He informed me that it would cost almost as much to 
carry the $2,000 as the $10,000. I asked him how that was, and he stated that he did 
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not make the rules, but it was, nevertheless, a fact. Then I went to Mr. K. Osburn, 
the agent for the Rhode Island Ins. Co., and he told me that he could write a $2,000 
policy for lots less. He explained that he would write me a coinsurance policy, and 
that then the company and myself would be partners; that is, they would take a risk 
for $2,000 and I take a risk for $100,000. Mr. Osburn at that time knew that I did 
not carry any more insurance and that I did not intend to, for I told him so very 
plainly, and he said that was all right as I was then taking a chance on $100,000 and 
his company was taking a chance on $2,000. 

“It is my candid opinion that at that time Mr. Osburn, the agent of the Rhode 
Island Ins. Co., did not know what a coinsurance policy was or that he knows what 
it is now, as he told me yesterday that I would have no difficulty in collecting the 
entire $2,000.” 

There is testimony as to the regular course of business and classification of 
buildings for insurance rates in Astoria, according to which the building in question 
was not eligible for insurance for more than one year without a reduced rate average 
clause of at least 70 per cent, so that in case insurance is desired for more than a 
period of one year at a lower rate the insurer must be given the advantage of the 
reduced rate average clause in the policy. 

The agent who issued the policy appears to be a very reluctant witness, but he 
testified that the rate charged in this policy was lower than the straight insurance 
rate, and that the policy was written and issued as the parties agreed upon at the 
time. He says: 

“We talked about the rate and it was—. All parties, I am very sure, knew the 
difference in rate. This policy carried a lower rate, it being a 90 per cent coinsurance 
clause and a three-year policy carried a lower rate than a one-year policy. For 
instance, this policy is for three years and he gets that for two; for double the one 
year premium.” 

He also testified that the plaintiff could not do that without the coinsurance 
clause : 

“No; not as I understand it; I don’t know of any; I don’t know of any rule or 
clause under which a three-year policy on that kind of building could be; I don't 
know of any rules or ratings under which that class of a building can be insured for 
three years. 

“Q. Without the coinsurance clause? A. Yes; sure.” 

The witness maintains that the policy was written and issued in conformity with 
the negotiations of the parties. The effect of the whole testimony is that the plaintiff 
was dissatisfied with the straight insurance under the regular terms and rates. He 
sought something cheaper. He got something cheaper. If there had not been any 
loss nothing would have been heard of the matter, but now that the loss has occurred 
he essays to modify the contract by means of the correction of an alleged mistake, so 
as to make it one of straight insurance, which originally he sought to discard, and 
that, too, while taking advantage of the reduced rate upon which the policy was 
issued. 

{5] Balancing the account of evidence, so to speak, we have on one side the oral 
statement of the plaintiff that this was to be a straight insurance policy. Opposing 
this, on the opposite side of the account, is the testimony of the agent that the policy, 
as written, is what both parties agreed upon at the time. Supporting this is the 
plaintiff's own letter phrasing the matter as a partnership in which his risk was 
$100,000, and that of the defendant only $2,000, leaving the inference that as between 
themselves as partners they would pay losses in proportion to their interest in the 
business. Moreover, there is the testimony that, in the ordinary course of insurance 
business, straight insurance cannot be effected on a building of the kind in question 
for the terms and at the rate written in this instance, without employing the reduced 
rate average clause which the plaintiff seeks to eliminate. In this connection the 
defendant is entitled to the aid of the presumption “that the ordinary course of 
business has been followed.” Or. L. § 799, subd. 20. 

We must remember that no question of fraud is involved. In alleging a mistake 
the plaintiff undertook to prove by a preponderance of the testimony that his present 
conception of the contract is identical with that of both parties when the policy was 
written. In our judgment, after careful reading of the record, the plaintiff has not 
produced that preponderance of testimony required to set aside or amend a plain 
writing issued at*the time. 
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The result is that the decree of the circuit court is reversed, and the suit must 
be dismissed. 
McBride, C. J., and Coshow and Rand, JJ., concur. 


KIMBALL ICE CO. v. SPRINGFIELD FIRE & MARINE INS. CO. (No. 5572.) 
(Supreme Court of Appeals of West Virginia. Feb. 2, 1926. Rehearing Denied 
May 6, 1926.) 

132 Southeastern Reporter 714. 

(Syllabus by the Court.) 

1. INSURANCE—COMPLETE EQUITABLE TITLE IN INSURED SATIS- 
FIES CONDITION OF FIRE INSURANCE POLICY REQUIRING UN- 
CONDITIONAL AND SOLE OWNERSHIP. 

Complete equitable title in the insured will satisfy the condition in a fire insur- 
ance policy requiring that the interest of the insured in the subject of insurance shall 
be unconditional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

2. INSURANCE—IF SOLICITING AGENT KNOWS PAST CONDITIONS 
OR EXISTING FACTS, WHICH AT TIME WOULD SERVE TO VOID 
POLICY, COMPANY ISSUING POLICY CANNOT INSIST ON SUCH 
FACTS TO AVOID LIABILITY. 

Where the soliciting agent has knowledge of past conditions or existing facts 
which at the time would serve to void the policy, the company issuing the policy 
cannot insist upon such facts for the purpose of avoiding its liability. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

Error to Circuit Court, McDowell County. 

Action by a notice of a motion for a judgment by the Kimball Ice Company 
against the Springfield Fire & Marine Insurance Company. Judgment for the plain- 
tiff, and defendant brings error. Affirmed. 

French, Easley & Easley and Sanders, Crockett, Fox & Sanders, all of Blue- 
field, for plaintiff in error. 

Harman & Howard, of Welch, for defendant in error. 

Steptoe, Maxwell & Johnson and James M. Guiher, all of Clarksburg, amici 
curiz on application for rehearing. 

Lirz, P. This is an action by notice of motion for judgment, to recover loss 
under a fire insurance policy issued February 12, 1924, for term of one year, to 
the plaintiff, Kimball Ice Company, a corporation, by the defendant, Springfield Fire 
& Marine Insurance Company, through its general agent, Flat Top Insurance Agency, 
in the sum of $2,000, covering a one-story frame, composition roof building situated 
in the town of Kimball, McDowell county, “occupied as an ice plant,” and the ma- 
chinery, boilers, furniture, and fixtures therein contained. To the judgment. upon 
a verdict for the plaintiff in the sum of $2,000, the defendant prosecutes this writ. 

The policy stipulates: 

“Unless otherwise provided by agreement in writing added hereto this company 
shall not be liable for loss or damage occurring * * * if the subject of insurance 
be a manufacturing establishment * * * while it ceases to be operated beyond a period 
of ten days”; or “while a-described building, whether intended for occupancy by 
owner or tenant, is vacant or unoccupied beyond a period of ten days.” 

If further provides: 

“This entire contract shall be void unless otherwise provided by agreement in 
writing added hereto if the interest of the insured be other than unconditional and 
sole ownership.” 

The Flat Top Insurance Agency, a corporation, with headquarters at Bluefield, 
in Mercer county, conducts a general insurance agency. In the name of its president 
and vice-president it represents, and acts as general agent for, numerous fire insur- 
ance companies, including the defendant, Springfield Fire & Marine Insurance 
Company. 

February 12, 1924, Sol Kaufman, the general manager and a stockholder of the 
plaintiff corporation, applied to one R. B. Taylor, who, as representative of the 
Flat Top Insurance Agency, solicited and examined subjects of insurance, delivered 
policies, and collected premiums for insurance in the sums of $2,800 on the building 
and $8,000 on the machinery, boilers, supplies, furniture, and fixtures therein con- 
tained. The following day the agency through its vice-president, issued to the plaintiff 
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the policy sued on and four additional policies in other fire insurance companies 
aggregating $10,800, effective February 12, 1924. 

The plaintiff’s plant, equipped with second-hand machinery, was constructed in 
the year 1920. It operated during the summer season in 1920, 1921, and 1922, but was 
never used after October, 1922. Through an inspection of the property by Taylor 
at the time of the application, the insurance company was put on notice that the 
building was occupied ohly as an ice plant, operating during the summer season, and 
that the condition of the machinery was such that it could not be placed in running 
condition within 10 days. February 13 and March 6, 1924, and monthly thereafter, 
the Flat Top Insurance Agency sent plaintiff invoices for the premiums on the several 
policies, originally totalling $812.16. The property being again inspected about the 
middle of March by the rate adjuster sent by it, on March 19th the agency mailed 
plaintiff a credit memorandum evidencing a reduction of the premiums. April 30th 
the premiums, which had been charged to the plaintiff by the agency, were by the 
latter paid to the various companies. May 13th the property was destroyed by fire. 
Thereafter the agency collected from the plaintiff the premiums in full. 

The defendant relies upon the following as grounds of defense: (1) That the 
interest of insured was other than that of unconditional and sole ownership; (2) 
that the subject of insurance was a manufacturing establishment and ceased to be 
operated beyond a period of 10 days; (3) that the building was vacant or unoccupied 
beyond a period of 10 days. None of the conditions involved was ever waived by 
agreement in writing added to the policy. 

[1] The basis of the first ground of defense is that the plaintiff did not obtain 
legal title to the land on which the plant was constructed until after the fire. The 
evidence shows, however, that it was the complete equitable owner thereof long prior 
to the issuance of the policies. The purpose of the insurer in requiring information 
as to whether the interest of the insured be other than unconditional and sole owner- 
ship is merely to determine whether, in case of destruction of the property, the whole 
loss would fall upon the insured, or whether it would be borne. by the owners of 
other interests. The only object of the stipulation in the policy was to protect the 
defendant against taking risks beyond the value of the interest insured, so that the 
insured would use all reasonable precautions to avoid the destruction of the property. 
The courts, therefore, hold that complete equitable title will satisfy the condition of 
sole and unconditional ownership. Matthews v. Insurance Co., 91 N. W. 675, 115 
Wis. 272; Loventhal v. Insurance Co., 20 So. 419, 112 Ala. 108, 33 L. R. A. 258, 
57 Am. St. Rep. 17; Dupreau v. Insurance Co., 43 N W. 585, 76 Mich. 615, 5 L. R. A. 
671; Ben Franklin Fire Ins. Co. v. Wilgus, 88 Pa 107; North British & Mercantile 
Ins. Co. v. Estes, 62 S. W. 149, 106 Tenn. 472, 52 L. R. A. 915, 82 Am. St. Rep. 892; 
Hartford Fire Ins. Co. v. Keating, 38 A. 29, 86 Md. 130, 63 Am. St. Rep. 499. 

There is a dispute as to what was said by Kaufman to Taylor on the 12th of 
February, 1924, when the latter inspected the property. The plaintiff claims Taylor 
was advised by Kaufman that the plant would not be again operated until an electric 
motor for that purpose was obtained and installed, which would require consider- 
able time. The defendant, on the other hand, contends that Kaufman made the 
statement, if at all, subsequent to issuance and delivery of the policy. Taylor says 
Kaufman told him on the date in question “he was going to overhaul the plant and 
get it in shape to operate and would have a man come down from Bluefield in a few 
days” to do the work. “He said he would have a man come down from Bluefield and 
go over the machinery in order to operate it, and this is all I can remember.” It is 
immaterial whether the evidence of Taylor or that of Kaufman be accepted. It was 
plainly manifest to Taylor, from his own testimony, that the plant would necessarily 
continue idle for a much longer period than 10 days. 

[2] When the character and use of the property insured is known to the insuer, 
and, in view of the known use and character of the manufacturing business conducted 
on the premises, continuous operation is not contemplated by the insurer and the 
insured during a portion of the time covered by the policy, the condition is affected 
thereby, and a forfeiture of the insurance does not necessarily result. 2 Clement on 
Fire Insurance, 285; Morotock Ins. Co. v. Pankey, 21 S. E. 487, 91 Va. 259; Bellevue 
Roller Mill Co. v. London & Lancashire Ins. Co., 37 P. 196, 4 Idaho, 307. An insur- 
ance company issuing its policy on a manufacturing plant may be presumptively 
charged with knowledge of the usual and customary methods of conducting the busi- 
ness. McKeesport Machine Co. v. Ben Franklin Ins. Co., 34 A. 16, 173 Pa. 53; 


Virginia Fire & Marine Ins. Co. v. Thomas, 19 S. E. 454, 90 Va. 658. Issuance and 
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delivery of the policy, with knowledge by the company, or its agent, of existing facts 
as to vacancy or non-occupancy, or that the building will be unoccupied for more than 
the limited or prescribed period, operates as a waiver or estoppel, preventing the 
company from claiming a forfeiture by reason of such facts. 2 Clement on Fire 
Insurance, 390, citing, among many other authorities, the case of Georgia Homé Ins. 
Co. v. Kinnier, 28 Grat. (Va.) 88. When the facts are thus known before the con- 
tract is made, a condition against the state of things known by all the parties to exist 
cannot be deemed to be within their intention or purpose. “According to the weight 
of authority, a provision in the policy requiring that any change in its terms, or 
waiver thereof, shall be in writing or indorsed thereon, does not apply as to matters 
known to the company through its agents at the time of the negotiation or issuance of 
the contract.” 32 Cyc. 1339. ‘The issuance of the policy by the company is, accord- 
ing to the generally accepted rule, a waiver of a known ground of invalidity, and 
equivalent to an assertion that the policy is valid at the time of its delivery, although 
the facts known to the company would, under the express terms of the agreement, 
render it void or voidable.” 32 Cyc. 1343, citing many decisions from 32 states, and 
numerous federal jurisdictions. 

Where the soliciting agent has knowledge of past conditions or existing facts 
which at the time would serve to void the policy, the company issuing the policy, with 
this knowledge upon the part of its agent, cannot insist upon such facts for the pur- 
pose of avoiding its liability. 32 C. J. 1330, citing numerous cases. 

Restrictions inserted in a policy of insurance upon the power of the agent to 
waive any condition except in a particular manner, as by indorsing the waiver on the 
policy, do not apply to those conditions which relate to the inception of the contract. 
Medley v. Insurance Co., 47 S. E. 101, 55 W. Va. 342; 13 L. R. A. (N. S.) 866. 

The judgment of the circuit court will therefore be affirmed. 
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MARINE ; 
WESTERN ASSUR. COMPANY OF TORONTO, CANADA, v. SHAW. 
(Circuit Court of Appeals, Third Circuit. February 27, 1926.) 

No. 3425. 
11 Federal Reporter (2d) 495. 

1. INSURANCE. i ; 

To recover under maritime insurance policy for loss of barge, libelant must show 
loss from a peril insured against. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
2. INSURANCE. 

“Perils of the sea” within maritime policies are abnormal, causes and extraor- 
dinary circumstances, such as stress of weather, winds, etc. 

(For other cases, see Insurance, Dec. Dig. § 403.) 


3. INSURANCE—SWELL FROM PASSING STEAMER HELD NOT 
“PERIL OF SEA” WITHIN POLICY INSURING SUNKEN BARGE. 
Swell from passing steamer, if cause of barge sinking while moored at wharf 

in Delaware river, held not a peril of the sea within policy sued on. 
(For other cases, see Insurance, Dec. Dig. § 403.) 


4. INSURANCE—BARGE HELD UNSEAWORTHY AS RESULT OF NEG- 
LIGENCE AND UNSKILLFULNESS IN LOADING WITHIN POLICY 
EXCEPTION. 

Barge loaded with round bottomed 180-ton boilers, which were left. unchocked 
and unshored over night during which it sunk, Aeld unseaworthy as result of “want 
of ordinary care and skill in loading” within exception in insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 416.) 

Appeal from the District Court of the United Sattes for the Eastern District of 
Pennsylvania; Oliver B. Dickinson, Judge. 

Libel by Maurice R. Shaw, managing owner of the derrick barge Holly, against 
the Western Assurance Company of Toronto, Canada. Decree for plaintiff, and de- 
fendant appeals. Reversed, with directions to dismiss libel. 

Everett H. Brown, Jr., of Philadelphia, Pa., for appellant. 

Willard M. Harris, of Philadelphia, Pa., for appellee. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

DAVIS, Circuit Judge. This was an action to recover on a contract of mari- 
time insurance against the Western Assurance Company for the total loss of the 
barge Holly, while moored at a wharf in Chester, Pa. She was insured “against 
the adventures and perils of the harbors, bays, sounds, seas, rivers,” etc. She was 
loaded with three large boilers, weighing 60 tons each, which she was to take to 
Norfolk, Va. They were lying in the middle of the barge, lengthwise and end to 
end. On the night of December 18, 1919, she listed to the starboard and sank early 
the next morning. When she listed, the boilers rolled to starboard and caused or 
hastened her sinking. 

The learned trial judge found that “the final plunge was due to the swell of a 
steamer breaking over the part of the deck, which served as a washboard and filling 
her,” that this was a peril against which she was insured, and so decreed that the 
respondent pay for the loss sustained. The case is here on appeal. 

The insurance company urged, as a defense in the District Court and here, that 
the libelant did not establish a loss by “perils of the seas” against which the com- 


pay insured, and that the proximate cause of the loss was the unseaworthiness of 
the boat. 


[1, 2] In order to recover, it is necessary for the libelant to bring his claim for 
loss within the provisions of the policy and establish that the loss was caused by one 
of the perils against which the barge was insured. Swan v. Union Insurance Com- 
pany, 16 U. S. (3 Wheat.) 168, 4 L. Ed. 361; Soelberg v. Western Assurance Co., 


119 F. 23, 55 C. C. A. 601. It is difficult to give a definition which will neither be 
too narrow nor too broad, of the phrase, “perils of the sea.” In defining it, courts 
have used various expressions which cannot be easily reconciled. The learned trial 
judge defined a “peril of the sea” as “any threatening danger from the sea,” the 
“operative cause,” “the efficient cause,” “the causa causans.” In an enlarged sense 
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all losses from maritime adventures arise from perils of the sea, but such losses do 
not come under this phrase within the meaning of maritime insurance policies. “Perils 
of the sea” against which underwriters insure are confined to extraordinary occur- 
rences, such as stress of weather, winds and waves, lightning, tempests, rocks, etc. 
Hazard v. Insurance Co., 33 U. S. (8 Pet.) 557, 584, 8 L. Ed. 1043. If a loss arises . 
from the ordinary circumstances or wear and tear of a voyage, the insurer is not 
liable because a seaworthy vessel is supposed to endure usual and customary occur- 
rences. The words are therefore used to describe abnormal causes and extraor- 
dinary circumstances. Coles v. Insurance Company, 6 Fed. Cas. No. 2988, page 65; 
Moores v. Louisville Underwriters (C. C.) 14 F. 226; Nord-Deutscher Lloyd v. 
President, etc., of North America, 110 F. 420, 49 C. C. A. 1. 

The testimony by which libelant sought to establish that a steamer in fact passed 
which might have produced a swell is very unsatisfactory. By leading question, 
Nicholein A. Delegeorgen, captain of the barge, was led to say that waves from a 
passing steamer caused the barge to roll. But, on the contrary, he said again and 
again that he did not see any boat or anything on the river at that time. 

[3] Assuming, however, that the swell from a passing steamer did cause the 
barge to roll, the further question arises: Was it a “peril of the sea,” within the 
meaning of the policy? Was it an extraordinary, abnormal occurrence against which 
the insured could not protect himself with ordinary precaution? Or was it a normal, 
customary circumstance that may occur at Chester every day? The passing of 
steamers along the Delaware between the port of Philadelphia and the sea is a 
normal occurrence that may be expected at any time. It was not extraordinary or 
unusual. It does not seem to us that waves from a passing steamer washing against 
the shores of the Delaware are a “peril of the sea” against which the barge was in- 
sured. The following statement from the opinion of the learned trial judge indi- 
cated that he was inclined to this view, or at least had misgivings about the contrary 
conclusion : 

“It is difficult for any one to believe that a barge of a size and in condition to 
navigate the waters of the Delaware and Chesapeake Bays, in the lower reaches of 
which heavy weather and a nasty sea are often encountered, would be swamped by 
the swell from a passing steamer. If the latter fact was all which appeared, the 
mind would draw and would cling to the inference of unseaworthiness.” 

[4] The respondent says that the barge was unseaworthy in respect to its load- 
ing, and that this was the proximate cause of the loss. While the boilers rested on 
cradles or saddles, it is admitted that they had not been, as yet, shored or chocked at 
the sides, so as to keep them steady and from rolling. If they had been, the testimony 
tends to show, and we think does show, that they would have remained stationary 
when the barge rolled. If they had so remained, the barge would not have sunk. 

The testimony conclusively establishes that to leave round boilers, such as the 
three loaded on the Holly were, unchocked and not shored over night is unsafe and 
improper stowage or loading. The boilers were loaded by the Sun Ship Building 
Company, and the captain of the barge asked the riggers, intrusted with the loading, 
to chock the boilers before they stopped work that night, and they said: “We got 
no time to-night, will do it in the morning,” but “the morning” was too late. Be- 
fore they arrived “in the morning,” the barge sank. 

Whether waves from a passing steamer or something else caused the barge to 
list, the fact is that she did list. This list would have been harmless, if the boilers 
had remained stationary for the barge would immediately have straightened up. But 
when the boilers, weighing 180 tons, rolled to her starboard side, she could not do so. 
The failure, therefore, to shore or chock the boilers, as safe and proper loading re- 
quired, set in motion a train of consequences—the opening of seams, consequent leak- 
ing, the fastening of wire rope or cables to the boilers and wharf—that caused the 
sinking and occasioned the loss. It seems to us that there is no escape from the 
conclusion that there was “want of ordinary care and skill in loading’ and that this 
resulted in an unseaworthy condition of the barge with respect thereto. Insurance 
Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395; Hagemeyer Trading Co. v. St. Paul Fire 
& Marine Insurance Company (C. C. A.) 266 F. 14; Cary v. Home Insurance Co., 
139 N. E. 274, 235 N. Y. 296, 1923 A. M. C. 438. 

The policy excepted from the risks insured against all claims arising “from the 
want of ordinary care and skill in loading and stowing the cargo.” The proofs not 
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only show that the claim does not come within the risks against which the barge was 
insured, but they clearly show that it arises from the want of ordinary care and skill 
in loading, and comes within the above exception. 

Therefore the decree is reversed, with directions to the District Court to dismiss 
the libel, with costs. 


GLOBE &-RUTGERS FIRE INS. CO. v. LESHER, WHITMAN & CO., Inc., 
ET AL, 
(City Court of New York. April 1, 1926.) 
215 New York Supplement 225. 
1. INSURANCE—WHERE POLICY PROVIDES THAT ONE PROCURING 

IT SHALL BE DEEMED INSURED’S AGENT, BROKER PROCURING 

IT CANNOT BE HELD INSURER’S AGENT WITHOUT EVIDENCE 

OF AUTHORITY TO REPRESENT INSURER. 

Where policy provided that, if any other than assured procured it, he should be 
deemed assured’s agent, broker procuring it for assured’s agent cannot be held agent 
of insurer without evidence of facts, from which authority to represent latter may 
be inferred. 

(For other cases, see Insurance, Dec. Dig. § 99.) 


2. INSURANCE—INSURANCE COMPANY HELD TO HAVE MADE 
BROKER PROCURING POLICY ITS AGENT FOR COLLECTION OF 
PREMIUM AND WAIVED POLICY PROVISION THAT ONE PROCUR- 
ING POLICY SHALL BE DEEMED INSURED’S AGENT. 

Insurance company keeping account with broker, who procured transit policy, 
delivering policy to him, giving him bill for, and charging him only with, premium, 
looking only to him for payment, and accepting former premium, less commission 
from him after payment to him by insured through latter’s agent, held to have con- 
stituted him its agent for collection of premium and waived policy provision that 
one procuring policy shall be deemed insured’s agent. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 


5. INSURANCE—CUSTOM OF CHARGING PREMIUM TO BROKER PRO- 
CURING INSURANCE MAY NOT OVERRIDE LAW NOR CONTRA- 
DICT AGREEMENT CONSTITUTING BROKER INSURER’S AGENT 
FOR COLLECTION OF PREMIUM. 

Custom and usage of charging premium to broker procuring insurance may not 
control or override established law nor contradict express or implied agreement 
between parties constituting such broker agent of insurer for collection of premium. 

(For other cases, see Insurance, Dec. Dig. § 153.) 


Action by the Globe & Rutgers Fire Insurance Company against Lesher, Whit- 
man & Co., Inc., in which John J. Gavin and another were made parties defendant. 
Judgment for named defendants. 

Louis Gans, of New York City, for plaintiff. 

Hughes, Rounds, Schurman & Dwight, of New York City (Thomas L. Ennis, 
of New York City, of counsel), for defendant, Lesher, Whitman & Co., Inc. 

Tausch, Hamilton & Herrlich, of New York City (J. Franklin Tausch, of New 
York City, of counsel), for Defendant John J. Gavin. 

Hartman, J. This case was submitted to the court upon an agreed statement 
of facts in conjunction with testimony taken as to custom, received by consent but 
subject to the ruling of the court. This is an action by the plaintiff insurance com- 
pany to recover a premium alleged to be due from the defendant, Lesher, Whitman & 
Co., Inc., as the assured, on a policy of insurance issued by plaintiff to said defend- 
ant. The policy in suit is a certain “transit policy” of insurance which the plaintiff 
had issued to the assured, covering its goods in transit for the period April 1, 1921, to 
April 1, 1922: This policy provided for an initial premium of $750, covering the 
shipments by the assured of its merchandise up to a certain amount stated in the 
policy. It also provided for an additional premium upon the amount of shipments 
thereunder in excess of the amount stated therein as covered by the initial premium. 
This action is to recover the additi»nal premium of $1,163.80 found to be due upon 
an audit of the books of the assured on or about May 29, 1922. 


The defense is payment. The initial premium of $750 was paid by the assured 
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to its broker, one Gavin, by a check for a larger amount, covering, in addition to said 
$750, other items owed by it to Gavin; such other items*not being connected with 
the matter in suit. Gavin paid said premium to one Willis, the broker who effected 
the insurance, by check for a larger amount, which included other items owed by 
Gavin to Willis. The plaintiff received this sum from Willis, less the amount of 
his commissions, which he deducted therefrom. The assured engaged said Gavin to 
procure the policy in suit. Gavin, not being a licensed broker, hired Willis, a 
licensed broker, to procure the policy. Plaintiff issued such policy and delivered it, 
together with the bill for the premium, to Willis, who delivered same to Gavin, and 
Gavin in turn delivered same to the assured. Plaintiff carried an account with Willis 
on its books and charged him only with the premium in suit. Willis was entitled, 
upon collection of this additional premium, to deduct his commissions therefrom. 
Plaintiff also had other business with Willis of this kind, other than for the assured, 
and carried against him on its books of account a charge therefor. 

[1] On June 29, 1923, plaintiff billed Willis for the additional premium, and 
again on January 28, 1924. The first demand for payment on the assured was made 
on the latter date. On March 17, 1924, plaintiff again billed Willis for this premium. 
On December 3, 1923, plaintiff wrote Willis a letter demanding payment, and on a 
duplicate of the bill it had sent Willis, dated June 29, 1923, plaintiff wrote across the 
face thereof, “uncollectible.” The premium for which this suit is brought was paid 
by the assured to Gavin by check for a larger amount covering said amount and 
other items owed by the assured to Gavin; such other items not being connected with 
the matter in suit. Gavin paid said additional premium to Willis by check for a 
larger amount, which included other items owed by Gavin to Willis. Plaintiff did 
not receive said additional premium from Willis or from any one else. The assured, 
upon action being brought against it, brought in Gavin as a party defendant on the 
ground that, if it should be held liable to the plaintiff, Gavin would be liable over 
to the assured. By the same procedure Gavin brought in Willis as a party defend- 
ant. The policy in suit contained this provision: 

“If any party or parties other than the assured have procured this policy or any 
renewal thereof, or any indorsement thereon, he shall be deemed to be the agent of the 
assured, and not this company, in any and all transactions and representations relat- 
ing to this insurance.” 

[2] The broker thus is the agent of the assured with relation to the matters 
specified in that clause. He cannot be held to be the agent of the insurance company 
without evidence of some act upon the part of the insurance company or facts from 
which the authority to represent it may be inferred. Allen v. German-American In- 
surance Co., 25 N. E. 309, 123 N. Y. 6. The question then to be determined is: 
Did the plaintiff, by acts or conduct, cause or permit Willis to appear as its agent, 
and thus constitute him as such so as to be a waiver of the “agency of the assured” 
clause, and permit the court to go outside of the contract in determining the legal 
effect of a payment to Willis? The fact alone that plainiff charged Willis with 
the premium may not be considered conclusive as constituting him its agent (Russell 
v. Medwin, 156 N. Y. S. 862, 171 App. Div. 32), but the additional facts that plaintiff 
delivered the policy in suit to Willis for delivery by him to the assured, that it gave 
him the bill for the premium, the other business Willis had with the plaintiff, the 
account plaintiff kept with Willis, the fact that Willis only was charged with the 
premium in suit and that plaintiff looked only to him for payment, together with the 
course through which the first premium was paid to plaintiff by the assured, which 
plaintiff accepted from Willis after he had first paid himself for his services by 
deducting his commissions therefrom, must be construed, in the light of the authori- 
ties, to have had the effect of waiving the provision under discussion and to have con- 
stituted him its agent for the collection of the premium. This conclusion, I believe, 
is warranted by a study of the decided cases. Globe & Rutgers Fire Insurance Co. 
v. Robbins & Myers Co., 86 N. Y. S. 493, 43 Misc. Rep. 65, was a case where the 
insurance company sued the assured for a premium, and the defense was payment 
to a broker by whom the application for the policy had been made on defendant’s 
behalf. 

The insurance company had delivered the policy to this broker, and he in turn 
delivered it to the broker of the assured in Ohio, where the assured resided. After 
receipt of the premium by the broker effecting the insurance, less commissions de- 
ducted by the assured’s resident broker, he absconded without making any payment of 
such premium to the plaintiff. It appeared that the absconding broker had acted in 
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effecting insurance written by the plaintiff in other instances. The court there held 
that credit was extended to the absconding broker, and that the only inference properly 
deducible from these facts is that authority existed in the absconding broker to receive 
such premium on plaintiff’s behalf. The court distinguished that case from Citizens’ 
Fire Ins. Co. v. Swartz, 47 N. Y. S. 1107, 21 Misc. Rep. 671, in that it failed to 
appear there that the absconding broker had ever had any other transaction with the 
insurance company than the one involved in the suit, or that it had paid or promised 
to pay him any commission, or had any acquaintance with him further than that 
arising from the negotiations concerning the one policy there involved. The Globe 
& Rutgers Case, supra, was affirmed by the Appellate Division of the First Depart- 
ment, 96 N. Y. S. 378, 109 App. Div. 530. 

The court there held that a provision in the policy that “no person, unless duly 
authorized in writing, shall be deemed the agent of this company” applied only to 
matters connected with the making of the contract, and therefore to determine what 
arrangement was made as to the payment of the premium the court had a right to 
look outside the contract. That the clause under discussion has a limited application 
was held in Hermann vy. Niagara Falls Fire Ins. Co., 3 N. E. 341, 100 N. Y. 411, 53 
Am. St. Rep. 197. That case is authority for the proposition that notwithstanding 
a clause in the policy declaring that any person other than the assured procuring the 
policy should be deemed the agent of the assured, and not of the company, in any 
transaction relating to the insurance, such person was not constituted a continuing 
agent to make notice to him after the policy went into effect binding on the assured. 
In Greenwich Ins. Co. v. Union Dredging Co., 14 Daly, 237, cited with approval in 
the opinions in the Globe & Rutgers Fire Ins. Co. Cases, supra, the court held that, 
in spite of a provision in the policy to the effect that, if the premium be paid to any 
person or persons other than the duly appointed and ‘authorized agent of the company, 
such payment shall be at the sole risk of the assured, a broker to whom the assured 
had paid the premium was held the agent of the insurance company upon it being 
made to appear that the insurance company kept a regular account with the broker, 
and that it extended credit to the broker, as evidenced by the giving of the policies 
to him for delivery to the assured. 

[3-6] Testimony as to custom was. taken by consent, subject to the ruling of the 
court upon defendant’s objection. It was attempted to show that it was the custom 
to charge the broker, who procured the insurance, with the premium. The general 
rule is that custom, in order to be proved, must be pleaded. Clifton Shirting Co. v. 
Bronne Shirt Co., Inc., 209 N. Y. S. 709, 213 App. Div. 239. Plaintiff did not make 
such plea. However, as the defense of payment was one to which plaintiff need 
not have replied without an order directing service of a reply, the rule just enunciated 
may not have application. However, assuming the custom to be as claimed, plaintiff, 
nevertheless, by its conduct constituted Willis as its agent for the collection of this 
premium as a matter of law, and custom and usage may not control or override 
established law or contradict the agreement between the parties, either express or 
implied. Britton v. Ferrin, 63 N. E. 954, 171 N. Y. 235, 242. There is in evidence 
a duplicate of the bill sent by plaintiff to Willis, dated June 29, 1923. Across this 
paper is written “Uncollectible.” 

Plaintiff offered to prove that this statement appearing on the face of this exhibit, 
as understood by it and under its practice, meant that it had exhausted every effort 
to collect the amount in suit before sending the same to its attorney for collection. 
The court is to pass upon the competency of this proof pursuant to stipulation of 
the parties. The word “uncollectible” is an unambiguous statement, and the objection 
to the attempted explanation must be sustained. This word written across the face 
of the exhibit in the handwriting of the plaintiff must be given its natural intend- 
ment, and must be taken to mean that, after unsuccessful efforts to collect from 
Willis, plaintiff had regarded the claim as uncollectible. 

In all the circumstances of the case the court finds that plaintiff constituted 
Willis as its agent to collect the premium in suit, and that the defense of payment 
was sustained. Willis defaulted at the trial. 

The court awards judgment in favor of the defendants, Lesher, Whitman & Co., 
Inc., and John J. Gavin. Settle findings on notice. 
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ACCIDENT 
VON CROME v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. 
(Circuit Com of Appeals, 2 Circuit. February 16, 1926.). 


11 Federal Reporter (2d) 350. 
1, INSURANCE. 
Uncontradicted facts held to establish as matter of law.that insured while sane 
committed suicide. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 


5. INSURANCE—SUICIDE WHILE SANE OF ONE INSURED AGAINST 
DEATH BY ACCIDENT PRECLUDES RECOVERY, NOTWITHSTAND- 
ING STATE STATUTE (REV. ST. MO. 1919, § 6150). 

Rev. St. Mo. 1919, § 6150, declaring that suicide of insured shall not be a good 
defense to an action on policy, unless it was contemplated by insured when policy 
was taken out, does not apply in case of suicide of sane person insured against death 
by accident, since suicide of sane person is not an accident. 

For other cases, see Insurance, Dec. Dig. § 465.) 


6. INSURANCE—BENEFICIARY OF ONE INSURED AGAINST DEATH 
BY ACCIDENT HELD NOT ENTITLED TO RECOVER AFTER SUI- 
CIDE WHILE SANE OF INSURED, NOTWITHSTANDING STATE 
STATUTE AND JUDICIAL CONSTRUCTION PREVAILING WHEN 
POLICY WAS ISSUED (REV. ST. MO. 1919, § 6150). 

Where suicide while sane of one insured against death by accident was estab- 
lished, Rev. St. Mo. 1919, § 6150, declaring suicide not a.defense unless contem- 
plated when policy was taken out, did not entitle beneficiary to recover, death not 
being accidental, nor had insured, whose policy was contract from year to year, re- 
newable by payment of premiums, by reason of judicial construction prevailing when 
policy was taken out, anything in the nature of a vested right to commit suicide, 
which could not be abrogated by change in judicial construction, and which would 
support recovery where, after such change, he renewed contract four times. 

For other cases, see Insurance, Dec. Dig. § 465.) 

7. INSURANCE. 


As respects right to accident insurance suicide by an insane person is an accident, 
but suicide by a sane person is not. 


For other cases, see Insurance, Dec. Dig. § 465.) 

In Error to the District Court of the United States for the Eastern District of 
Missouri; Charles B. Davis, Judge. 

Action by Margaret Chaput Von Crome, executrix of the estate of Julius Kalter, 
deceased, against the Travelers’ Insurance Company of Hartford, Conn. Judgment 
for defendant, and plaintiff brings error. Affirmed. 

Frederick H. Bacon, of St. Louis, Mo. (Edward W. Foristel and James J. 
O’Donohoe, both of St. Louis, Mo., on the brief), for plaintiff in error. 

Frank H. Sullivan, of St. Louis, Mo. (James C. Jones, Lon O. Hocker, Eugene 
H. Angert, and James C. Jones, Jr., all of St. Louis, Mo., on the brief), for defend- 
ant in error. 

Before Kenyon, Circuit Judge, and Youmans and Faris, District Judges. 

FARIS, District Judge. Plaintiff in error sued defendant to recover on a policy 
of accident insurance on the life of one Kalter, deceased. There was a verdict for the 
defendant, obviously upon the defense that the insured had committed suicide while 
sane, and plaintiff, who is executrix of insured, brings error. 

The petition of plaintiff counted upon death by an accidental shooting of insured 
without averring whether the shot was fired by insured or by another; the answer 
was a general denial, which was a proper pleading, under the state practice, by which 
to raise the defense of suicide, in an action on an accident policy. The facts are 
hardly controverted. Briefly they run thus: 

Insured, the manager of a corporation operating on the fifth floor of a building 
in St. Louis, took out the policy in question in the year 1913. It was for $5,000 and 
ran for one year, but there was a provision by which the amount of the insurance 
would be annually increased upon renewal, and a provision for renewal from term to 
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term by the mere act of payment of premiums in advance; so that on December 31, 
1923, the policy, perforce annual renewals, was still in force, and was for the sum 
of $7,500. On December 31, 1923, insured was last seen alive. Around 2 o’clock 
in the afternoon of that day the last of his employees left his place of business, 
leaving him alone on the premises. It was his custom to close the place himself at 
each day’s end of business. This he seemingly did at 2:17 in the afternoon. 

He boarded with the plaintiff, who is the sole legatee under his will. Failing 
to come home on either Sunday or Monday, December 31, plaintiff became apprehen- 
sive about him and endeavored through her attorney to have him located. On this 
Sunday he had called on another woman friend at her apartment, where he remained 
some hours at least. While there he was extremely dejected and melancholy; said 
he was being hounded by a woman, and was going to kill himself. He tried to find a 
revolver, belonging to this woman, but, failing, he was reminded by her that he had 
a revolver of his own, and, moreover, she begged him. not to kill himself in her rooms, 
lest she be subjected to trouble and unwarranted suspicion. In all this he acquiesced, 
and left, averring his intention to kill himself. Efforts to reach him by telephone 
at his office on Monday afternoon failed, and were met by the “busy” signal. Later 
it was found that the receiver was off the hook, which rationally accounts for the busy 
signal. 

. On Tuesday morning, about 9 o’clock, the police, who had been informed of the 
disappearance of insured by the attorney of the plaintiff, whose attention, as said, 
had on the day before been drawn to the matter by plaintiff, came to the place of 
business of insured, and, opening the door with a skeleton key owned by one of the 
officers and entering, found insured sitting in a chair, with his feet extended, and a 
bullet hole through his head, dead. His hands were lying in his lap. Clutched in the 
right hand was a revolver, one chamber of which had been discharged. The other 
chambers were still loaded. This revolver was a 32-caliber Smith & Wesson blue 
steel weapon of the same size and sort as that known to have been owned by in- 
sured. His forefinger was still in the trigger guard, and was pressing on the trigger 
so hard that the weapon stood half-cocked. 

His clothing was in no wise disarranged. No evidence of a struggle appeared. 
None of his effects had been taken from his person, and no property had been taken 
from the office. The bullet which. killed him, after passing through his head, was 
found in such position as indicated he was seated in the chair when he was shot. 
There were powder burns on his head, where the bullet entered. One or two wit- 
nesses for the plaintiff did not see them, because they did not look for them. There 
is positive evidence of their presence, and only negative evidence of their absence. 
Every door and window were found undisturbed and locked on the inside. Each of 
these openings into the place was connected with a burglar-alarm system in such 
wise that, upon the opening of either a door or a window, an alarm would ring in the 
central office. No such alarm was rung from the time the door registered “closed” 
at 2:17 in the afternoon of Monday, December 31, till the door registered “opened” 


by the police at 9 o’clock of Tuesday, January 1, 1924, when insured was discovered 
dead. 


Obviously, then, insured shot and killed himself. The situation conclusively 
negatives every other theory. Did he shoot himself intentionally or accidentally ? 
We think the uncontradicted facts answer this question and absolutely destroy the 


presumption and rebut the evidence against suicide. These facts are that he had only 
shortly before been greatly dejected, because a woman was hounding him, and had 
said he was going to kill himself. The lethal means held by him in mind and in- 
tention was a revolver. The circumstances negative the fact that he was, when he 
shot himself, either loading or cleaning the revolver, or that he was defending him- 
self, or that he had any occasion to do so. The range of the bullet shows that he 
had held the pistol practically at right angles to his head, and thus shot himself in 
the right temple just in front of his right ear. When he pressed the trigger the pistol 
was fully loaded; so the empty weapon theory is inapplicable. 

[1] In the light of these facts, the conclusion of suicide is inevitable as a matter 
of law. But it is insisted by plaintiff (a) that, perforce a Missouri statute (section 
6150, R. S. "Mo. 1919), the contention that insured committed suicide cannot be made; 
(b) that, even if this contention is not well taken, the court nisi erred in refusing to 
charge the jury that the presumption of law is against suicide; (c) that the court 
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erred in refusing to charge the jury, in effect, that, before the fact of suicide of in- 
sured would preclude recovery, there must have existed, when the policy was issued, 
a contemplation of suicide in the mind of insured; and (d) that the court erred in 
admitting the certificate of the state bureau of vital statistics as to the cause of the 
death of insured, notwithstanding the provisions of a state statute, which make such 
a certificate competent evidence. Section 5816, R. S. Mo. 1919. 

[2, 3] Taking the shortest and least involved of these contentions first: It is 
well-settled that under the so-called Conformity Act of Congress of September 24, 
1789, c. 20, § 34 (section 721, R. S. [Comp. St. § 1538]) the competency of evidence 
in a civil case is determinable by the law of the state wherein the trial is had. Parker 
v. Moore (C. C.) 111 F. 470; Wright v. Bales, 2 Black, 535, 17 L. Ed. 264. So much 
being settled, the case of Griffith v. Continental Casualty Co., 253 S. W. 1043, 299 
Mo. 426, wherein the identical point was ruled, settles the point against the plaintiff's 
contention. 

[4] Touching the contention of plaintiff that it was here and always is the duty 
of the court to charge the jury that a presumption of law existed against the fact of 
suicide, it is enough to say of the contention that this is sometimes true and sometimes 
not true. New York Life Ins. Co. v. Bradshaw (C. C. A.) 2 F. (2d) 451; New York 
Life Ins. Co. v. Weaver (C. C. A.) 8 F. (2d) 680; Brunswick v. Insurance Co., 213 
S. W. 45, 278 Mo. 173, 7 A. L. R 1213 In this particular case, since there was evi- 
dence, from what the insured said as to his intent to kill himself, and from the cir- 
cumstances, evidence that he had killed himself, the presumption against suicide as 
a matter of law disappeared from the case There was no longer any reason to in- 
voke any presumption of law about the matter. Griffith v. Con. Cas. Co., supra; 
New York Life Ins. Co. v. Weaver, supra; Brunswick v. Insurance Co., supra; 
Mockowik v. Kansas City, St. J. & C. B. R. Co., 94 S. W. 256, 196 Mo. 571. 

The true doctrine, as still held by the Supreme Court of Missouri, is found in 
the Brunswick Case, supra, which was reversed, however, because the court nisi 
charged the jury that no such presumption existed. This was error in that case, but 
only because defendant insurance company had therein offered no evidence whatever, 
and the evidence offered by the plaintiff was, in viw of the rule theretofore announced 
in Reynolds v. Casualty Co., 201 S. W. 1128, 274 Mo. 831, just as consistent with 
accident as it was with suicide. The contention of plaintiff in the last analysis is that 
she may deduce, from the facts and circumstances shown in proof, a presumption 
against death by suicide, and thereafter, regardless of the state of the proof of sui- 
cide, she may again add such presumption to her side of the case. This is not the law. 
Brunswick v. Insurance Co., supra; Griffith v. Casualty Co., supra; State v. Swear- 
engen, 190 S. W. 268. 269 Mo. loc. cit. 189; Mockowik v. Railway, 94 S. W. 256, 196 
Mo. loc. cit. 571. For obviously, if it were the law, every case of alleged suicide 
would have to go to a jury. Never again could it be possible to say as a matter of 
law that suicide appears from the facts shown, to a certainty which makes it the duty 
of the trial judge so to charge. Further, if this contention were the law, no case 
heretofore could ever have been taken from the jury, on the ground that the uncon- 
tradicted evidence showed suicide conclusively, for the very simple reason that the 
presumption itself would carry the case to the jury. Yet this has many times been 
done, and the books are full of cases wherein the courts held that suicide was shown 
as a matter of law. Agen v. Insurance Co., infra; Green v. Insurance Co., 182 N. 
W. 811, 192 Iowa, 32; New York Life Ins. Co. v. Watters, 243 S. W. 831, 154 Ark. 
569; Eckendorff v. Insurance Co., 97 So. 395, 154 La. 183; Gavin v. Des Moines 
Life Ins. Co., 126 N. W. 906, 149 Iowa, 152; Volekel v. Supreme Tent, etc., 92 N. W. 
1104, 116 Wis. 202; Bernick v. Illinois, etc., Ass’n, 175 Ill. App. 511; Mott v. Sov- 
ereign Camp, etc., 244 S. W. 733, 155 Ark. 259; Fletcher v. Sovereign Camp, etc., 
32 So. 923,81 Miss. 249; Felix v. Fidelity, etc., Co., 64 A. 903, 216 Pa. 95; Skala v. 
New York Life Ins. Co., 172 P. 1046, 24 N. M. 78; New York Life Ins. Co. v. 
Weaver (C. C. A.) 8 F. (2d) 680; New York Life Ins. Co. v. Bradshaw (C. C. A.) 
2 F. (2d) 457. 

We conclude that no error was committed in refusing to charge as to the con- 
tinued existence, as a matter of law, of the presumption against suicide., Moreover, 
the short answer to this contention is that the trial court might have charged the 
jury, that the insured had committed suicide. The uncontradicted facts show suicide 
as a matter of law. Agen v. Metropolitan Ins. Co., 80 N. W. 1020, 105 Wis. 219, 76 
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Am. St. Rep. 905, and cases cited last supra. If, then, plaintiff had no case, she 
cannot complain as to errors in the charge. Fels. v. Railway (C. C. A.) 275 F. 881; 
Robinson v. Denver, etc., Co., 164 F. 174, 90 C. C. A. 160. 

[5, 6] The other two questions, reserved for discussion and urged as error, present 
but a single point. These questions are: Did section 6150, R. S. of Mo. 1919, apply 
and cut off the defense of suicide? and (b) ought the court so to have charged in 
the language of the section, supra? The single point is that, if plaintiff be correct 
in urging the applicability of section 6150, supra, to the policy of accident insurance 
in controversy here, the trial court ought to have charged the jury to find for plaintiff 
for the full sum of $7,500, with interest, and no other charge was necessary. If, 
in short, section 6150, supra, applied, the suicide of insured presented no legal reason 
for a refusal to pay, and the mere proof of death made out prima facie liability, 
which could be rebutted only by proof that insured contemplated suicide when he 


applied for the policy, and of such proof in the record there was none. This section 
reads as follows: 


“In all suits upon policies of insurance on life hereafter issued by any company 
doing business in this state, to a citizen of this state, it shall be no defense that the 
insured committed suicide, unless it shall be shown to the satisfaction of the court 
or jury trying the cause, that the insured contemplated suicide at the time he made 


his application for the policy, and any stipulation in the policy to the contrary shall 
be void.” 


[7] The above section has been a part of the statutory law of Missouri for many 
years. It was long doubted whether it was intended to apply, and whether it ever 
applied, to a policy of insurance against death by accident. In the case of Logan v. 
Insurance Co., 47 S. W. 948, 146 Mo. 114, decided by the Supreme Court of Missouri 
in 1898, it was held that the above section applied to suicide under such a policy when 
such suicide was in fact an accident. (For brevity we use the word “suicide” as a 
synonym of self-destruction, although, accurately speaking, the word carries with it 
the further concept of voluntary or intentional self-destructoin.) It is fairly well 
settled that, while suicide by an insane person is an accident (Brunswick v. Insur- 
ance Co., 213 S. W. 45, 278 Mo. 154, 7 A. L. R. 1213; Travelers’ Ins. Co. v. McCon- 
key, 8 S. Ct. 1360, 127 U. S. 661, 32 L. Ed. 308; Accident Ins. Co. v. Crandal, 7 S. 
Ct. 685, 120 U. S. 527, 30 L. Ed. 740), suicide by a sane person is not an accident, 
within the purview of a policy of accident insurance. See cases last cited supra. 


Twenty-one years after the Logan Case was decided, it was held by the Supreme 
Court of Missouri, in the case of Brunswick v. Insurance Co., supra, that, if the in- 
sured commit suicide while insane, his death, being unintentional, must be held to be 
accidental, and, though suicide be expressly excepted in the policy, the statute (sec- 
tion 6150, R. S. 1919) eliminates the excepting clause of the policy, and the bene- 
ficiary may recover; but, if the insured be sane at the time of his death, the burden, 
perforce the contract, is on the plaintiff to prove that death resulted from accidental 
injuries, and the case is not affected by the above statute, and so, the statute notwith- 
standing, the burden still rests on the plaintiff to show that, if insured killed himself, 
he did it accidentally and not intentionally. This conclusion, it was ruled, inevitably 
followed from the contract of insurance, which stipulated that liability to pay insur- 
ance against death was modified by the condition that such death should result from 
an accident, and suicide by a sane person is not an accident; that any other view pre- 
sented a stultifying contradiction in terms; and so stand the subsequent cases in 
Missouri upon the point to this day. Precisely as to the effect of this statute on sui- 
cide by a sane person insured against death by accident, the Supreme Court of 
Missouri, as appears in an excerpt from the Brunswick Case, held this: 

“While the above section makes absolutely void all stipulations exempting liabil- 
ity on account of suicide and all defenses bottomed on the fact of suicide, yet it no- 
where relieves the plaintiff in an action upon a policy of accident insurance from 
making proof that the death of the assured was caused by an accident. In short, 
as forecast above, the section does not write into an accident policy a cause of action 
where none existed upon the facts. Granting for the sake of argument that the sec- 
tion (the applicability of which to accident policies, though now fairly well settled, 
has been strenuously and ably combatted and denied) could have gone further and 
provided that ‘suicide by a sane person shall be deemed to be an accident,’ it is enough 
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to say that it does not so provide.” Brunswick v. Insurance Co., 213 S. W. 45, 278 
Mo. loc. cit. 169, 7 A. L. R. 1213. 

The earlier case of Logan v. Insurance Co., supra, was distinguished in the 
Brunswick Case, and was obviously capable of being distinguished, because the ad- 
mitted facts conceded that the death there dealt with was in fact an accident. So, 
down to the day the case of Brunswick v. Insurance Co., supra, was decided, the 
Supreme Court of Missouri had never construed section 6150, supra, as applying to a 
case of suicide by a sane person, in an action upon a policy of insurance insuring 
against death by accident. Of course, in what may be called an ordinary life insur- 
ance policy the section has been many times so construed, and such is undoubtedly 
yet the law in Missouri. But such latter construction is wholly afield from the ques- 
tion here. 

It follows, that there is nothing in the Missouri ruled cases to militate against 
the defense of suicide here, or which holds that section 6150, supra, applies to suicide 
by a sane person when insured against death by accident, and when a suit is brought 
upon such a policy. It is true that much sweeping language is to be found in the Logan 
Case, but, as said already, when the facts up for judgment in that case are examined, 
it will be seen that the fact there conceded, namely, that death, though caused by self- 
destruction, was accidental, clearly distinguishes it from the Brunswick Case. But 
plaintiff erroneously contends contra, and further contends that the case of Whit- 
field v. A®tna Life Ins. Co., 27 S. Ct. 578, 205 U. S. 489, 51 L. Ed. 895, decided in 
1907, sustains her position and had the effect to give insured, who took out his policy 
in 1913, a sort of vested, contractual right to commit suicide, which the ruling in the 
Brunswick Case in 1919 was impotent to affect in any wise. Query may well be 
made here whether this contention will apply when some four annual renewals of the 
original contract were made after the Brunswick Case was decided and before the 
death of the insured. Ejicks v. Casualty Co., 253 S. W. 1029, 300 Mo. 279; North 
American Oil Co. v. Globe Pipe Line Co. (C. C. A.) 6 F. (2d) 564; Donnelly v. In- 
surance Co., 192 N. W. 585, 222 Mich. 214; Steele v. Indemnity Co., 197 N. W. 101, 
158 Minn. 160; Hoyt v. Insurance Co., 113 A. 219, 80 N. H. 27; Richmond v. Insur- 
ance Co., 130 S. W. 790, 123 Tenn. 307, 30 L. R. A. (N. S.) 954; Pac. Mutual Ins. 
Co. v. Vogel (C. C. A.) 232 F. 340; Brawner v. Indemnity Co., 246 F. 637, 158 
Co CAL ees: 

But, passing that suggestion for the present, it must be conceded that the broad 
language of the Supreme Court of the United States in the Whitfield Case seemingly 
construes section 6150, supra, as applying to a Missouri policy covering death by ac- 
cident, when such death shall occur by suicide, whether the insured shall be sane or 
insane. In so doing, it followed what it conceived to be the construction put upon 
the statute by the Supreme Court of Missouri in the Logan Case; although, as the 
Brunswick Case labored to show, the Logan Case laid down no such all-embracing 
rule, so far as concerned the facts up for judgment in that case. 

That this holding by the Supreme Court of the United States in the Whitfield 
Case was in deference to its view of the Logan Case is conclusively demonstrated, 
when it is considered that that court, 21 years before had held, in the case of Trav- 
elers’ Ins. Co. v. McConkey, 8 S. Ct. 1360, 127 U. S. 661, 32 L. Ed. 308, that in an 
action on a policy of insurance insuring against death by accident, the burden was 
on plaintiff therein to show death by accident and that death by suicide was not an 
accident, which is about all that was held by the Missouri court upon this same point 
in the Brunswick Case. This clearly indicated as forecast, that in ruling in a thor- 
ough-going way in favor of the application of section 6150, supra, to all policies in- 
suring against death by accident, as it seemingly did in the Whitfield Case, the Su- 
preme Court of the United States was misled by the broad language of the Logan 
Case, and so felt constrained to follow what it believed to be the ruling of the Su- 
preme Court of Missouri in the matter of the construction of a local statute. 

In this situation the plaintiff strenuously insists that, while a federal court is 
bound to follow the construction put upon a state statute by the Supreme Court of 
the state, yet till such statute has been construed by the local Supreme Court a federal 
court has the right authoritatively to construe the statue for itself, and the latter con- 
struction will stand as the proper construction in the federal courts, till the state Su- 
preme Court does construe the statute; thereafter ordinarily the construction by the 
state Supreme Court will be followed. In case, however, there shall be a conflict 
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between the construction by the federal court and that of the state court, and con- 
tracts shall be in issue which were, pending the federal construction of the statute, 
entered into in reliance on such construction, the latter will be followed, in the in- 
terpretation of such contracts, to the exclusion of the construction of the local courts. 

Conceding, arguendo, the existence of such a rule, does it apply to the contract 
and facts in the case at bar? We do not think so. There are two reasons for our 
conclusion, besides the inherent anomaly existing in the plaintiff's contention that 
there may exist a vested contractual right in an insured to commit suicide. One of 
the reasons is that, while the policy in controversy was issued in 1913, and was re- 
newable by the mere act of paying the premium in advance, it was yet a contract for 
only one year, unless it was so renewed. The defendant had the right to cancel it, 
and insured had the right to put an end to it at the end of any given year, merely by 
omitting to pay the premium in advance. It was by the voluntary act of insured 
thus. renewed some four times after the Brunswick Case was ruled. So there were 
some four contracts made after the latter event, and into each of these, including, of 
course, that one in effect when the death of insured occurred, the rule written in the 
Brunswick Case was carried as a matter of law. See Hoyt v. Insurance Co., 113 
A. 219, 80 N. H. 27, North American Oil Co. v. Globe Pipe Line Co. (C. C. A.) 6 
F. (2d) 564, and other cases, cited above on the point. 

[8] The other reason is that, so far from rendering a good contract void, the 
effect of the Brunswick Case (accepting in full, for the arguments sake, plaintiff’s 
contention that it changed the rule of the Logan Case) was to render a void contract 
good. For in the policy, as written in 1913, the insured had agreed with the insurer 
that suicide, sane or insane, was not included among the accidental deaths open under 
the policy for the selection of the insured. The Brunswick Case, at most, held that, 
the statute to the contrary notwithstanding, the above contract was valid as written, 
so far as concerns the phase of suicide here involved. So, even if all that is said by 
plaintiff as to vested contractual rights and as to the rule of statutory construction 
by state and federal courts be conceded to be the law, it is seen that it has no 
application here, but that it operates upon a state of contract which is the very 
opposite to that before us. So, we again assert, plaintiff could not complain because 
the solemn contract of insured, invalid when made, has during its life become valid 
by a change in judicial construction. Ewell v. Daggs, 2 S. Ct. 408, 108 U. S. 
143, 27 L. Ed. 682; Gross v. Mortgage Co. 2 S. Ct. 940, 108 U. S. 477, 27 L. Ed. 
795; Rosenplanter v. Insurance Co., 96 F. 721, 37 C. C. A. 566, 46 L. R. A. 473. 

It follows that the judgment was for the right party, there are no errors warrant- 
ing reversal, and the case should be affirmed, which is accordingly ordered. 


MUTUAL LIFE INS. CO. OF NEW YORK v. DODGE. 
(Circuit Court of Appeals, Fourth Circuit. February 27, 1926.) 
No. 2383. 

; 11 Federal Reporter (2d) 486 
1. INSURANCE—INSURED’S DEATH, CAUSED BY LOCAL ADMINISTRA- 

TION OF NOVOCAINE PRELIMINARY TO. OPERATION, BECAUSE 

OF HYPERSUSCEPTIBILITY TO SUCH DRUG, HELD DEATH BY 

“ACCIDENTAL MEANS,” WITHIN DOUBLE INDEMNITY POLICY 

CLAUSE. 

Death of insured, resulting from local administration of novocaine preliminary 
to operation, because of insured’s hypersusceptibility to such drug, held death by 
“accidental means,” within double indemnity clause in accident policy for death 
resulting from bodily injury directly or indirectly. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

“Accidental” is happening by chance or unexpectedly. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE—EFFECT WHICH CANNOT REASONABLY BE ANTICI- 


PATED FROM USE OF MEANS WHICH PRODUCED IT IS PRO- 
DUCED BY “ACCIDENTAL MEANS.” 


An effect which is not the natural and probable consequence of means which 
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produced it, and which would not ordinarily follow and could not reasonably be 
anticipated, is produced by accidental means. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


4. INSURANCE—IDIOSYNCRASY OF INSURED, RESULTING IN DEATH 
FROM LOCAL APPLICATION OF NOVOCAINE, HELD NOT BODILY 
INFIRMITY, SO AS TO PRECLUDE RECOVERY UNDER DOUBLE 
INDEMNITY CLAUSE AS FOR ACCIDENTAL DEATH. 

Insured’s hypersusceptibility to novocaine, as explained by experts, resulting in 
his death from local administration preliminary to operation, held not such bodily 
infirmity as to preclude recovery under double indemnity clause as for accidental 
death. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


5. INSURANCE—AS RESPECTS DOUBLE INDEMNITY PROVISION FOR 
ACCIDENTAL DEATH, “BODILY INFIRMITY” OR “DISEASE” ARE 
PRACTICALLY SYNONYMOUS, REFERRING ONLY TO AILMENT 
OR DISEASE OF SETTLED CHARACTER. 

As respects double indemnity provision for accidental death, words “bodily in- 
firmity” or “disease” are practically synonymous, and refer only to ailment or disease 
of settled character. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


6. INSURANCE—LOCAL ADMINISTRATION OF NOVOCAINE HELD 
SOLE CAUSE OF INSURED’S DEATH, AND HIS HYPERSUSCEPTI- 
BILITY TO DRUG WAS MERE CONDITION, NOT CONTRIBUTING 
CAUSE AS RESPECTS LIABILITY UNDER CLAUSE PROVIDING 
DOUBLE INDEMNITY FOR DEATH BY ACCIDENT. 

Where insured’s death resulted from local administration of novocaine pre- 
liminary to operation, because of idiosyncrasy or hypersusceptibility to drug, held, 
that administration of anzsthetic was sole cause of death, and idiosyncrasy of insured 
was mere condition, not contributing cause as respects liability under clause provid- 
ing double indemnity for death by accident. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


In Error to the District Court of the United States for the District of Mary- 
land, at Baltimore; Morris A. Soper, Judge. 

‘Action by Winnie G. Dodge against the Mutual Life Insurance Company of New 
York. Judgment for plaintiff, and defendant brings error. Affirmed. 

Forrest Bramble and Randolph Barton, Jr., both of Baltimore, Md. (Frederick 
L. Allen, of New York City, on the brief), for plaintiff in error. 

Emory H. Niles and Alfred S. Niles, both of Baltimore, Md. (Niles, Wolff, 
Barton & Morrow, of Baltimore, Md., on the brief), for defendant in error. 

Before Waddill, Rose, and Parker, Circuit Judges. 

Parker, Circuit Judge. This was an action instituted by Winnie G. Dodge, as 
beneficiary under a policy of insurance issued by the Mutual Life Insurance Company 
of New York on the life of her deceased husband, Dr. Geo. F. Dodge. The policy 
sued on was for the sum of $10,000, with double indemnity in case of accidental 
death. The company paid the $10,000, but contested its liability under the double in- 
demnity provision. There was a judgment in favor of plaintiff, and defendant brings 
this writ of error. 

The double indemnity provision, which is the only part of the policy which need 
be considered, provides for the payment of double the amount of the face of the 
policy, if death results “directly from bodily injury, * * * independently and 
exclusively of all other causes,” and if such bodily injury be effected “solely through 
external, violent, and accidental means: * * * Provided, however, that this 
double indemnity shall not be payable * * * if such death result * * * di- 
rectly or indirectly from bodily or mental infirmity or disease of any sort.” 

Insured’s death resulted from paralysis of the respiratory center, caused by the 
local administration of a drug knqwn as novocaine preliminary to an operation for 
the removal of tonsils. The evidence is that insured was in good health and had no 
bodily infirmity or disease, except the diseased condition of the tonsils, which ad- 
mittedly did not contribute to his death. Insured, who was:a physician himself, had 
observed the operating physician use novocaine in operations performed on other 
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patients. He knew that it was to be used as a local anesthetic in his case, and it 
was applied in the usual manner. It is admitted that ordinarily novocaine is abso- 
lutely harmless, and the evidence is that it proved fatal to insured because, unknown 
to himself and the operating physician, he had an “idiosyncrasy” or “hypersuscepti- 
bility” to the drug. The uncontradicted testimony of the experts is that this “‘idiosyn- 
crasy” or “hypersusceptibility” is not an infirmity or disease, but merely a peculiarity 
of the individual, which is not discoverable by any test or examination, and which is 
found only in instances so exceedingly rare that it is not taken into account as a 
danger in administering the drug. 

The court denied a motion for a directed verdict by defendant and gave the jury 
the following instruction, to which defendant excepted, viz. : 

“If the jury shall find that there was injected into the deceased a quantity of 
the drug novocaine for the purpose of inducing anesthesia, and that the natural and 
probable effect of novocaine administered in the manner and in the quantity used in 
this case is to induce local anesthesia without injury to the patient, and if they shall 
further find that by reason of a bodily idiosyncrasy of the insured whereby he was 
unusually susceptible to said drug, which susceptibility was unforeseen and unex- 
pected, and the action of the drug was to cause death, then their verdict shall be 
for the plaintiff.” 

The points presented by the other exceptions are the same as those addressed to 
the refusal to direct a verdict and the giving of the instruction above quoted. They 
are: (1) That the death of insured was not due to accidental means; (2) that the 
idiosyncrasy of insured was a bodily infirmity within the meaning of the double in- 
demnity clause; and (3) that the idiosyncrasy was at least a contributing cause of 
death, and hence the administration of the anzsthetic was not the sole means even if 
accidental. 

[1-3] We think that the learned District Judge was correct in overruling the 
defendant’s motion and in giving to the jury the instruction quoted above. We have 
given careful consideration to the points relied upon by defendant in the light of 
the very able brief filed in its behalf, but in our opinion none of the points can be 
sustained. We think that not only was the death of insured an “accidental death,” 
but that it was also a death caused by “accidental means,’ within the meaning of 
the double indemnity clause. 

“Accidental” is defined in Webster’s Dictionary as “happening by chance, or 
unexpectedly ; taking place not according to the usual course of things; casual; for- 
tuitous ; as an accidental visit.” And in defining the term “accidental means” Corpus 
Juris says: “Where the effect is not the natural and probable consequence of the 
means which produce it—an effect which does not ordinarily follow and cannot be 
reasonably anticipated from the use of the means, or an effect which the actor did not 
intend to produce and which he cannot be charged with a design of producing—it is 
produced by accidental means.” 1 C. J. 427. 

Cooley’s Briefs on Insurance, at page 3156, gives practically the same definition. 
Judge Sanborn, speaking for the Circuit Court of Appeals of the Eighth Circuit, 
says: “An effect which is the natural and probable consequence of an act or cause 
of action is not an accident, nor is it produced by accidental means. It is either 
the result of actual design, or it falls under the maxim that every man must be held 
to intend the natural and probable consequence of his deeds. On the other hand,.an 
effect which is not the natural or probable consequence of the means which produced 
it, an effect which does not ordinarily follow and cannot be reasonably anticipated 
from the use of those means, an effect which the actor did not intend to produce and 
which he cannot be charged with the design of producing, * * * is produced by 
accidental means. It is produced by means which were neither designed nor calcu- 
lated to cause it. Such an effect is not the result of design, cannot be reasonably 
anticipated, is unexpected, and is produced by an unusual combination of fortuitous 
circumstances; in other words, it is produced by accidental means.” Western Com. 
Travelers’ Ass’n v. Smith, 85 F. 401, 29 C. C. A. 223, 40 L. R. A. 653, approved in 
7Etna Ins. Co. v. Brand (C. C. A. 2d) 265 F. 6. 

Mr. Justice Blatchford, speaking for the Supreme Court of the United States, 
says: “If a result is such as follows from ordinary means, voluntarily employed, 
in a not unusual or unexpected way, it cannot be called a result effected by accidental 
means; but if, in the act which precedes the injury,*something unforeseen, unexpected, 
unusual occurs, which produces the injury, then the injury has resulted through acci- 
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dental means.” Mutual Accident Ass’n v. Barry, 9 S. Ct. 755, 131 U. S. 100, 33 L. 
Ed. 60. 

Applying these definitions to the facts of the case, it becomes readily apparent 
that the death of insured was caused by accidental means. To paraphrase the lan- 
guage of Judge Sanborn, it was not the natural and probable consequence of the 
administration of the novocaine. Death does not ordinarily follow, and cannot reason- 
ably be anticipated, from the use of the drug. Death was produced in the case of 
insured by means which were neither designed nor calculated to cause it. It was not 
the result of design, could not have been anticipated, and was produced by an unusual 
combination of fortuitous circumstances. In the act which preceded the death of 
insured there was “something unforeseen, unexpected, and unusual,” to use the 
language of Mr. Justice Blatchford, viz. the application of the novocaine to one who 
had an “idiosyncrasy” or “hypersusceptibility” to the drug. It is true that the doctor 
intended to apply the drug and insured intended that he should apply it; but neither 
intended to apply it to a body possessed of the idiosyncrasy. Death resulted because 
of their applying the drug in ignorance of this peculiarity in the object acted upon, 
and was a result not calculated nor intended, and one which could not reasonably have 
been foreseen. We deem it unnecessary to go into an extended review of the cases 
cited to us, the point in none of which is exactly similar to that of the case at bar. 
Our conclusion is supported by the principles applied in the well-reasoned cases 
hereinbefore mentioned of A®tna Life Ins. Co. v. Brand (C. C. A. 2d) 265 F. 6, 
Western Com. Trav. Ass’n v. Smith (C. C. A. 8th) 85 F. 401, 29 C. C. A.-223, 40 
L. R. A. 653, and U. S. Mut. Accident Association v. Barry, 9 S. Ct. 755, 131 U. S. 
100, 33 L. Ed. 60. 

[4,5] This brings us to the second question in the case: Was the idiosyncrasy 
of insured a bodily infirmity? We _ think not. The uncontradicted testimony of 
the experts examined in the case was that it was not an infirmity, but a peculiarity. 
If there were any question about the matter, it would seem to be a question of fact; 
and with the evidence all one way it was within the province of the court to instruct 
the jury as to their finding with regard thereto. But, apart from this, we think that 
the court would have been justified in holding, as a matter of law, that the idiosyn- 
crasy of insured as explained by the experts was not a bodily infirmity within the 
meaning of the double indemnity clause. The words “bodily infirmity or disease” 
are frequently used in policies of insurance and have a well understood meaning. 
They are construed to be practically synonymous, and to refer only to an ailment or 
disease of a settled character. 1C. J. 452; Cooley’s Briefs on Law of Insurance, vol. 
4, p. 3198; Meyer v. Fidelity, etc., Co., 65 N. W. 328, 96 Iowa, 378, 59 Am. St. Rep. 
374; Mfrs. Accident Indemnity Co. v. Dorgan (C. C. A. 6th) 58 F. 945, 7 C. C. A. 
581, 22 L. R. A. 620. It is true that in the cases in which these words have been 
defined the point involved has usually been whether they would cover a temporary 
ailment as distinguished from one of a permanent nature; but the definitions given 
them negative the idea that they could possibly include a personal peculiarity, not in 
any wise impairing bodily health or strength, and not in any way interfering with the 
functioning of the organs of the body. As said by the Circuit Court of Appeals of the 
Third Circuit: “An infirmity of the body, as the term implies, is something that 
materially impairs the bodily powers. Black v. Travelers’ Ins. Co., 121 F. 732, 58 
€:-C. A. 14, 61 L. R.A, 300: 

[6] The only remaining question is whether the administration of the anesthetic 
was the sole cause of the death of insured. The defendant says not, taking the 
position that the idiosyncrasy of the insured was a contributing cause of his death, 
even if it be not viewed as a bodily infirmity. The fault of this position lies in 
ascribing substantive reality to the idiosyncrasy, which is merely a term used to 
describe the behavior of the body when brought in contact with the drug. As ex- 
plained by the experts, to say that insured had an idiosyncrasy for novocaine was 
merely to say that he was peculiarly sensitive to its effects. The cause of death was 
not this sensitiveness; it was the administration of the novocaine. If a man with an 
abnormally thin skull be struck a blow which would not seriously injure a normal 
man, but which causes his death, it is perfectly plain that the cause of death is not 
the thinness of the skull, but the receipt of the blow. The cases are analogous. The 
idiosyncrasy was but the “condition”; the administration of the novocaine was “the 
moving, sole, and proximate cause,” of the death. Mfrs. Accident Indemnity Co. v. 
Dorgan, (C. C. A. 6th) 58 F. 945, 7 C. C. A. 581, 22 L. R. A. 620; Winspear v. 
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Accident Ins. Co., 6 Q. B. D. 42; Lawrence v Accidental Ins. Ca. 7'O..B. Dez: 
Meyer v. Fidelity & Casualty Co., 65 N. W. 328, 96 lowa, 378, 59 Am. St. Rep. 374; 
New Amsterdam Casualty Co. v. Shields (C. C. A. 6th) 155 F. 54, 85 C. C. A. 122; 
Fairclough v. Fidelity & Casualty Co., 297 F. 681, 54 App. D. C. 286. 

We find no error in the trial below, and the judgment of the District Court is 
accordingly affirmed. 

Affirmed. 


ORDER OF COMMERCIAL TRAVELERS OF AMERICA vy. WILLIAMS 
(Circuit Court of Appeals, Sixth Circuit. March 11, 1926.) 
No. 4469. 
11 Federal Reporter (2d) 577 
1. INSURANCE—SPECIAL FINDING THAT MURDERER OF INSURED 
BROKE INTO HOUSE WITH INTENT TO MURDER HELD RE- 
QUIRED BY EVIDENCE. 
In action on accident insurance policy, special finding of jury that murderer of 
insured broke into his house with intent to murder held required by evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[5]). 


3. INSURANCE—ACCIDENT INSURANCE POLICY EXEMPTING INSUR- 
ER FROM LIABILITY FOR MURDER, UNLESS INFLICTED FOR 
SOLE PURPOSE OF BURGLARY, HELD NOT TO COVER MURDER 
BY ONE FORCIBLY ENTERING DWELLING FOR SOLE PURPOSE 
OF COMMITTING MURDER. 

Accident insurance policy, exempting insurer from liability for death or loss 
resulting from “murder or disappearance, injuries (fatal or otherwise),” except 
when “such injuries” are inflicted for sole purpose of burglary, held to cover injury 
or murder intentionally inflicted as incident to forcible entry, or in attempt to escape 
after entry, but not murder committed by one who forcibly entered dwelling with 
sole design to murder insured. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

In error to the District Court of the United States for the Eastern District of 
Kentucky; Andrew M. J. Cochran, Judge. 

Action by Nancy C. Williams, formerly Nancy C. Renaker, against the Order of 
Commercial Travelers of America. Judgment for plaintiff, and defendant brings 
error. Reversed. 

B. R. Jouett, of Winchester, Ky. (E. W. Dillon, of Columbus, Ohio, and 
Herbert H. Moore, of Winchester, Ky., on the brief}, for plaintiff in error. 

Stephen T. Davis, of Winchester, Ky. (Benton & Davis, of Winchester, Ky., on 
the brief), for defendant in error. 

Before Denison, Donahue, and Moorman, Circuit Judges. 

MoorMAN, Circuit Judge. This is a suit on an accident insurance policy. The 
initial, and we think decisive, question depends upon the construction of a provisior 
in the policy as follows: 

“Benefits under this article shall not cover nor extend to any death, disability, or 
loss * * * resulting from * * * murder or disappearance, injuries (fatal or 
otherwise) intentionally inflicted by others (except where such i injury is inflicted for 
the sole purpose of burglary or robbery or by an insane person, the intent to commit 
burglary or robbery to be established by the claimant),” etc. 

[1] The insured, Leon Renaker, husband of plaintiff below, returned from Cin- 
cinnati to his home at Winchester on the evening of July 24, 1923, arriving at Win- 
chester at 11 o’clock. He was last seen alive about 11:40 that evening, walking toward 
his home. The plaintiff, who had accompanied her husband to Cincinnati, remained 
there until the morning of the 26th, when she returned to Winchester, went to her 
home, and upon entering. an upstairs sleeping room found her husband in bed, in his 
night clothes, with his head crushed, and dead. There was no disarrangement of the 
furniture of the room. The telephone wires had been cut and the lighting system 
disconnected. Renaker’s pocketbook, with some change in it, and a watch, were found 
on a dressing table. An issue of a local newspaper of July 24th was on the floor. 
The front door was locked. The screen door leading from the back porch was 
closed, but not fastened. There were marks on the screen as if a bloody hand had 
been placed against it. 
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The jury found a general verdict for plaintiff, and at the same time returned a 
special finding that “the intent with which the murderer of Renaker broke into his 
house was to murder.” Defendant then moved for a judgment non obstante veredicto, 
on the ground that under the special finding there was no liability on the policy. The 
special finding, we think, was correct; indeed, no other verdict as to that issue could 
have been returned on the evidence. Hence the question is whether the intentional 
injuries to Renaker (resulting fatally) were inflicted “for the sole purpose of burg- 
lary.” 

[2] Burglary at the common law, and there is no statutory modification in 
Kentucky, is the breaking and entering in the nighttime of another’s dwelling house 
with intent to commit a felony therein. Upon the assumption that there was a forcible 
entry into the house, which we accept, it is contended by plaintiff that, inasmuch as 
it was the intent of the one who entered to commit a felony (murder), the injuries 
were inflicted “for the sole purpose of burglary.” Defendant contends that they were 
not so inflicted, unless done in attempting or effecting the forcible entry. 

[3] The policy exempts the company from liability for death resulting from 
“murder or disappearance, injuries (fatal or otherwise),” except where “such _in- 
juries” are inflicted for the sole purpose of burglary. It will be observed that the 
exception applies to “injuries intentionally inflicted” by others, which, if amounting 
to murder, would include it, if the clause is to be given its rational scope. In our 
opinion, it includes an injury (although amounting to murder) intentionally inflicted 
as an incident to the forcible entry, as where committed in attempting to force an 
entry, or after completing it in attempting to escape (Conrad v. State, 78 N. E. 957, 
75 Ohio St. 52,6 L. R. A. [N. S.] 1154, 8 Ann. Cas. 966), but does not cover a case 
where the sole design of the one who enters the building is to murder the insured, 
and as a necessary incident thereto effects a forcible entry. The policy attempts to 
define “accident.” Murder, subject to the exception indicated, is excluded from the 
defined meaning of the term—and logically so, since it is natural to think of a killing 
which is incidental to a burglary, and not deliberately planned, as more nearly ap- 
proximating an accident than one resulting from a primary and dominant purpose of 
murder. 

Under plaintiff’s interpretation, if the one who inflicted the fatal injury upon 
Renaker made an unobstructed entry into his house and the sleeping room, and there 
committed the murder, there would be no liability. But if, in making the entry, he 
pushed aside a door that was ajar—having in each case the sole intent of committing 
murder—there would be liability, because of the burglarious act of slightly enlarging 
the passageway through a partially open door. In the latter case we think the injury 
would not have been inflicted “for the sole purpose of burglary,” but rather for the 
purpose of murder, the burglarious act having been committed merely as an incident 
to the impelling motive of murder. 

There is among the authorities, so far as we have been able to find, no interpre- 
tation of a provision of this kind in respect to facts analogous to those in the case 
at bar. Clum v. Casualty Co., 126 A. 810, 281 Pa. 466, 36 A. L. R. 1122, cited by 
plaintiff, contained a provision insuring against injuries resulting to the insured while 
“defending himself against an attack of a burglar or robber who is attempting to 
rob the insured by force.” The insured was killed by a burglar. It was decided that 
the words “to rob the insured by force” applied only when the crime committed was 
robbery. The liability clause in that case, in which the. insurance company was held 
liable, was entirely different from this one. The policy there covered death while 
the insured was “defending himself against an attack of a burglar,” regardless of 
the purpose of the attack or injury, whereas the provision here is limited to such 
injury as “is inflicted for the sole purpose of burglary.” 

In Insurance Co. v. Coghlin, Adm’r, 212 P. 486, 72 Colo. 440, the insured 
under an accident policy was killed by a revolver shot intentionally fired by one 
who did not see or intend to injure him, and it was held that the insurer was not 
liable under a clause of the policy which provided that it should not cover injuries 
—fatal or otherwise—caused by the intentional act of any person. In Weidener 
v. Accident Insurance Co., 110 N. W. 246, 130 Wis. 10, the fatal injuries resulted 
from “a cruel and intentional” blow by one who had taken from the possession 
of the insured, against his will, certain personal property. A clause of the policy 
limited the amount payable in event of death “due to injuries intentionally inflicted 
upon the insured by any other person, except assault commited for the sole purpose 
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of burglary or robbery.” It was held that the question—whether the act of the 
third person was for the sole purpose of robbery—was one of fact for the jury. 

It is not necessary to consider whether there was in fact a forcible entry 
into the residence of Renaker. Upon the assumption that there was, and the find- 
ing that the intent of the person who made the entry was to kill the insured, we 
hold that the injury intentionally inflicted was not for “the sole purpose of burglary,” 
but that the burglary was merely an incident to the dominating purpose of murder. 
In this view of the meaning of the policy, the defendant was entitled to a directed 
verdict. 

Judgment reversed. 


OLSON v. SOUTHERN SURETY CO. (No. 37150.) 
(Supreme Court of Iowa. April 9, 1926.) 
208 Northwestern Reporter 213. 

1. INSURANCE—INSURER HELD NOT TO HAVE SUSTAINED BURDEN 
OF SHOWING THAT INSURED’S REPRESENTATION THAT HIS 
HABITS OF LIFE WERE CORRECT AND TEMPERATE WAS KNOW- 
INGLY FALSE AND MADE WITH INTENT OF DECEIVING IN- 
SURER. 

Insurer held not to have sustained burden of showing that insured’s representa- 
tion that his habits of life were correct and temperate was false, and so known by 
insured at time, and made with actual and fraudulent intent of deceiving insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 


Question to insured in application as to whether his habits of life were correct 
and temperate was one calling for an opinion. 


(For other cases, see Insurance, Dec. Dig. § 297.) 

3. INSURANCE—DECEIVING OF INSURER BY INSURED’S FALSE REP- 
RESENTATIONS, AND INSURER’S RELIANCE ON THEIR TRUTH, 
MUST BE SHOWN TO AVOID POLICY. 

To avoid a policy for false representations by insured, it is necessary to show, 
not only fraud alleged, but that insurer was thereby deceived, and issued policy in 
reliance on truth of representations. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

4. INSURANCE. 

An incorrect statement of opinion will not avoid an insurance policy, if made in 
good faith and without intention to deceive. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

5. INSURANCE. 

Accident insurer has burden of proving that insured’s representations were false, 
and that insurer relied on their truth and was deceived thereby. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

6. INSURANCE. 

Accident insurer has burden of proving that death of insured came within 
exception in policy excepting injuries from intentional acts of another. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

7. INSURANCE—WHERE EXCEPTION IN POLICY DID NOT EXTEND 
TO ALL INJURIES INFLICTED BY INTENTIONAL ACT OF AN- 
OTHER, INSURER DOES NOT BRING ITSELF WITHIN EXCEPTION 
BY PROVING GENERAL FACT THAT INJURIES WERE SO IN- 
FLICTED. 

_ Where exception in accident policy did not extend to all injuries inflicted by 

intentional act of another, insurer does not sustain burden of bringing itself within 

exception by proving general fact that injuries were so inflicted. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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& INSURANCE—ONE SUING ON ACCIDENT POLICY COVERING 
DEATH BY EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS SUS- 
TAINS BURDEN BY SHOWING DEATH RESULTED FROM SUCH 
MEANS. 

One suing under accident policy covering death sustained from external, violent, 
and accidental means sustains burden of proof on her by showing that death resulted 
from such means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

9. INSURANCE—INSURER SHOWING THAT INJURIES INFLICTED ON 
INSURED WERE INTENTIONAL, BUT NOT SHOWING THAT PER- 
PETRATOR WAS NOT COMMITTING OR ATTEMPTING TO COM- 
MIT ROBBERY OR BURGLARY, HELD NOT TO BRING ITSELF 
WITHIN EXCEPTION AS TO INTENTIONAL ACTS OF ANOTHER 
Where accident policy excepted death from intentional act of another, ‘except 

assaults by one committing or attempting to commit robbery or burglary, insurer 

did not bring itself within exception by showing that injuries were inflicted by another 

intentionally, without showing that perpetrator was not engaged in robbery or 

burglary, or an attempt thereat. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

10. INSURANCE—UNDER EXCEPTION IN ACCIDENT POLICY AS TO 
INTENTIONAL ACT OF ANOTHER, ASSAULT BY PERSON COM- 
MITTING OR ATTEMPTING TO COMMIT ROBBERY EXCEPTED, 
BURDEN ON INSURER DID NOT SHIFT, ON SHOWING THAT IN- 
JURY WAS INTENTIONAL ACT OF ANOTHER. 

Where accident policy excepted injuries from intentional act of another, assaults 

y person committing or attempting to commit robbery or burglary excepted, burden 

f proof resting on insurer to bring itself within exception was not shifted merely 

y showing that injury was inflicted by intentional act of another. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

. INSURANCE—WHETHER OR NOT INSURED WAS INJURED BY IN- 
TENTIONAL ACT OF ANOTHER, WHO WAS NOT COMMITTING OR 
ATTEMPTING TO COMMIT ROBBERY, HELD FOR JURY. 

In action on accident policy excepting injuries sustained from intentional act of 
another, assault by person committing or attempting to commit robbery excepted, 
whether or not injuries were sustained from intentional act of another, who was not 
committing or attempting to commit robbery, held for the jury under the evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

12. INSURANCE—PRESUMPTION IS THAT INJURIES TO INSURED, 
THOUGH INFLICTED BY ANOTHER, WERE NOT INTENTIONAL. 
Under policy excepting injuries sustained from intentional act of another, the 

presumption (though not conclusive) is that the injuries, though inflicted by another, 

were not intentional. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

13. INSURANCE—INSURER, TO BRING ITSELF WITHIN EXCEPTION 
AS TO INJURIES FROM INTENTIONAL ACT OF ANOTHER, MUST 
CONCLUSIVELY SHOW THAT BLOWS, WHICH INFERENTIALLY 
FELL ON INSURED, INTERVENING IN QUARREL, WERE INTENDED 
FOR HIM. 

To bring insurer within exception as to injuries sustained by insured from inten- 
tional act of another, it must be conclusively shown that blows which inferentially 
fell on insured, who intervened in a drunken brawl, were intended for him. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

14. INSURANCE—TO CONSTITUTE INJURY FROM INTENTIONAL ACT 
OF ANOTHER, INTENTION MUST BE TO COMMIT INJURY AS 
WELL AS TO DO THE ACT, AND MUST BE TOWARD INSURED. 
To bring injury to insured within exception of injuries from intentional act of 

another, the intention must be to commit injury, as well as to do the act, and must be 

toward the insured. 


(For other cases, see Insurance, Dec. Dig. § 464.) 





Acc.] Olson v. Southern Surety Co. 141 


Appeal from District Court, Woodbury County; Miles W. Newby, Judge. 

Action to recover upon an accident policy for the accidental death of Emil Olson. 
Verdict and judgment for plaintiff. The defendant appeals. Affirmed. 

Henderson, Fribourg, Hatfield & Fribourg, of Sioux City, for appellant. 

A. H. Bolton, of Sioux City, for appellee. 

MortinG, J. I. In the application for the policy the insured answered “Yes” to 
the question, “Are your habits of life correct and temperate?” The insured answered 
“Yes,” also, to the question, “Do you understand and agree that, as * * * the above 
representations are made to induce the issuance of an insurance policy, should one 
or more * * * prove to be false, all right to recovery * * * shall be voided, * * * if 
such false answer were made with actual intent to deceive or materially affect the 
acceptance of the risk or the hazard? * * *’ The defendant pleaded that the repre- 
sentation was false, and so known by the insured at the time, and made with the 
actual and fraudulent intent of deceiving it. Defendant asked for a directed verdict 
on this ground. 

[1] The policy appears to have been issued July 30, 1923. Insured died Decem- 
ber 21, 1923. He was admitted to the hospital December 13, 1923, suffering from 
bruises and acute alcoholism. The third day he developed traumatic pneumonia, 
which the physician said might have resulted from lowered vitality due to the in- 
juries and subjecting the insured to infection from the pneumococcus present in 
practically every individual. The physician testified that the insured was robust, in 
good flesh, and showed no weakening of any particular organ because of liquor or other 
vices. The plaintiff, to whom insured had been married about 20 years, testified that 
she could not say that insured was a drinking man; had seen him when he had had 
a few drinks, but never when he did not know what he was doing and could not 
control himself; that from and before the date of the application insured had been 
home évery night, was in good condition, and had not taken a drink for some time, 
to her knowledge; did not know of his taking a drink anywhere near that time. A 
stepson, who had lived in the same household between 15 and 20 years, testified that: 

“Insured didn’t use intoxicants to excess or as a habit; stayed home nights during 
that time. I never saw any evidence of intoxication about the home; he worked prac- 
tically every day for the last 5 or 10 years. Before going into the soft drink parlor, 
he worked at the carpenter trade. * * * I have seen insured when he was drinking, 
but never when he was unable to take care of himself; * * * could stand a good deal 
of liquor.” 

Jorgenson, referred to later, called by defendant, testified: 

That he had known insured 25 years; that they had taken a drink together now 
and then. “I don’t believe I have ever seen that man drunk. When I was up at 
your office, I told you that Emil Olson was an exceptionally heavy drinker, and con- 
stantly under the influence of liquor.” 

Police officers testified to having seem him under the influence of liquor; “not 
regular, but he was a man that always worked where liquor was sold; he was a 
bartender for years;” had had trouble at the saloons where he worked. A former 
member of the board of supervisors, who had known insured about 30 years and 
lived about a block from him, and saw him about every day, testified: 

“Whether within the last 5 years he used intoxicating liquors is more than 
I know. I never saw him drunk. I never saw him take a drink. I visited his home, 
was intimate with the family, belonged to the same church. When Emil was a 
young man, he used to go to our church quite often, and to our Sunday school.” 

Another witness testified that he used to visit back and forth every week or 
two for a long time at insured’s home; saw him quite often 2 or 3 years ago; 
never saw him under the effects of intoxicating liquor; saw him take a drink down 
town; did not know whether he stayed home nights. 

The insurance agent, who delivered the policy, said he had known insured 
about 20 years before he took the application; in the last few years had not seen 
much of him, “but 15 or 20 years ago I saw him quite frequently, and up until 
I took the application I met him every few days at least, and was fairly acquainted 
with him for some years.” Defendant’s underwriter, whose duty it was to pass 
on applications, testified. 

“Had I known that in fact Emil Olson’s habits of life were not correct and 
temperate, I would not have * * * permitted the policy in suit to have been issued.” 

He said that there was no inspection ov this risk. Where there is an inspec- 
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tion, which is not satisfactory, they cancel the policy. The insured appears to have 
been a carpenter, and operated a soft drink “parlor” for a time. The alcoholism 
referred to was acute, and not chronic. Further evidence appears later. 

[2,3] The entire application is not before us. We do not know what the 
insured said about his occupation or history. The agent was “fairly” acquainted 
with him. The question under consideration calls for an opinion. The opinions 
of those who indulge in intoxicating liquors and patronize bootleggers concern- 
ing the correctness and temperance of their habits differ from the opinions of 
those who believe in total abstinence and in the observance of the laws intended 
to abolish intemperance. Such opinions vary according to the circle in which the 
individual moves. It would have been entirely proper for the defendant to have 
ascertained whether the applicant used intoxicants or not. If it desired a definite 
representation on that subject, it might have asked the specific question. ‘To avoid 
the policy, it was necessary, not only to show the fraud alleged, but that defendant 
was thereby deceived, and in reliance upon the truth of the representations issued the 
policy which it seeks to avoid. To establish such evidentiary fact of bad faith, false- 
hood, or deception, it is held in a multitude of cases that the proof must be ‘clear, 
‘satisfactory,’ ‘convincing.’”’ Ley v. Metropolitan Life Insurance Co., 94 N. W. 568, 
570, 120 Iowa, 203, 208; Murphy v. National Travelers’ Ben. Association, 161 N. W. 
57, 179 Iowa, 213, 223, L. R. A. 1917C, 338; Teeple v. Frat. Bankers’ Reserve Society, 
161 N. W. 102, 179 Iowa, 65, L. R. A. 1917C, 858; Muhlbach v. Illinois Bankers’ Life 
Ass’n, 187 N. W. 787, 108 Neb. 146. 

[4,5] An incorrect statement of opinion will not avoid the policy, if made in 
good faith and without intention to deceive. Royal Neighbors v. Wallace, 102 N. W 
1020, 73 Neb. 409; Muhlbach v. Illinois Bankers’ Ass’n, 187 N. W. 787, 108 Neb. 
146. The defendant had the burden of proof. We do not think it is for the court 
to say as matter of law that this defense was sustained. 

II. The policy insured against— 

“the effects resulting exclusively of all other causes from bodily injury sustained 
during the life of this policy, solely through external, violent, and accidental means, 
* * * subject to all the conditions, limitations, and exclusions and within the amounts 
hereinafter expressed. * * *” 

It contained the provision: 


“Neither does this policy cover injuries (fatal or nonfatal) sustained by the 
insured by reason of the intentional act of any person (assaults upon the insured 
by any person committing or attempting to commit robbery or burglary excepted).” 


The court told the jury in effect that, if the defendant had proved by a pre- 
ponderance of the evidence that the insured came to his death by reason of the 
intentional act of some other person, who was not at the time engaged in or 
attempting to commit robbery, then said fact would not bring the plaintiff within 
the terms of the policy. The objection made to this instruction is that it imposed upon 
the defendant the burden of proving that the injuries, if the result of the intentional 
act of others, were not inflicted while a robbery or attempt at robbery was being 
committed. Defendant contends it had the burden of proving only the intentional 
infliction of the injuries by another, and that it was for the plaintiff then to prove 
that the perpetrator was engaged in committing or attempting a robbery. 


[6,-10] The burden of proof was upon the defendant to bring itself within the 
exception. Allen v. Travelers’ Association, 143 N. W. 574, 163 Iowa, 217, 48 
L. R. A. (N. S.) 600; Jordan v. Iowa Mutual Tornado Ins. Co., 130 N. W. 177, 
151 lowa, 73, Ann. Cas. 1913A, 266; Jones v. United States Mutual Accident Asso- 
ciation, 61 N. W. 485, 92 Iowa, 652; Cole v. Iowa State Mutual Ins. Co. (Iowa) 
205 N. W. 3; Correll v. National Accident Society, 116 N. W. 1046, 139 Iowa, 
36, 130 Am. St. Rep. 294; Payne v. Fraternal Accident Association, 93 N. W. 361, 119 
Iowa, 342; Rowe v. United Commercial Travelers’ Association, 172 N. W. 454, 
186 Iowa, 454, 4 A. L. R. 1235. The exception does not extend to all injuries 
inflicted by the intentional act of another. Therefore the defendant does not sus- 
tain the burden of proof by proving the general fact that the injuries were so 
inflicted. If the perpetrator was engaged in committing or attempting to commit 
a robbery, the case was not within the exception. The plaintiff sustained the burden 
of proof upon her by showing that death resulted from external, violent and acci- 
dental means. If injuries were inflicted by another intentionally, but it did not 
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appear that the perpetrator was not engaged in robbery, or an attempt at robbery, 
the defendant had not brought itself within the exception. 

It may be, as argued by defendant, that there would be no presumption that 
the assailant was engaged in committing or attempting robbery. That would go 
merely to the weight of evidence or to the duty of introducing evidence. The 
burden of proof resting upon the defendant to bring itself within the exception was 
not shifted. Gibbs v. Farmers’ & Merchants’ State Bank, 99 N. W. 703, 123 Iowa, 
736. If the exception to defendant’s liability were the general one, injuries sus- 
tained by reason of the intentional act of any person, the defendant concededly would 
have the burden of proof, and the plaintiff would merely be under the necessity of 
meeting defendant’s proof. Defendant in effect claims, however, that by narrowing 
and limiting the exception, and its defense based upon the exception, the burden 
of proof upon the plaintiff is enlarged, so as to require her to prove affirmatively 
that the assault was not committed in the course of a robbery. We think the 
instruction was not erroneous. 

[11] III. Another ground of motion to direct was that the record showed that 
the injuries were sustained from the intentional act of another, who was not com- 
mitting or attempting to commit robbery at the time. Chris Jorgenson testified: 

That about 3:30 or 4 o'clock in the afternoon insured borrowed of him $5,_ 
and together they went to “a bootlegging joint” occupied by Laura Wold Stave, 
known as the “Mad House.” He said that the insured told him that he had helped 
move the people in there and wanted to help move them out, and they were almost 
moved out when the witness and insured got there; that there was nothing to sit 
on. They finally sat down on a mattress; that Laura Wold Stave, Emma Olson 
(not the plaintiff), and Chris Morris were there. While they were there, Herman 
Hanson came in. Hanson and Morris had a few words, and Morris followed Hanson 
out and said, “I am going to get you.” Morris chased Hanson out. “We started 
to go out, and in the meantime Laura Wold and this fellow Morris went out, and 
Emil Olson and I got out in the hallway to go down, and Emma Olson said, ‘Emil, 
go in there; they are fighting, he is fighting with Laura; and Emil Olson went in, 
and I stayed there in the hall, maybe five or ten minutes, and Emma Olson said, 
‘You had better go in’ to the room where Emil and Laura were. I went in to the 
other room. Emil Olson was on the floor, and the other fellow Morris was stand- 
ing there, and I asked Morris to help me take care of Olson; we picked him up 
and took him into another room and laid him down. I went down and got Clarence 
Nelson and another fellow down there to help me take Emil Olson out. Emil 
could walk by having hold of us. * * * I heard no dispute in that room after Emil 
went in there. When I went into that room, I said to this Chris Morris, who was 
the only man in there at that time. ‘If you did this, you are man enough to help me 
take care of him;’ and he said, ‘I will do anything for you.’ I gave Emil Olson 
$5 just before he went upstairs. I didn’t see Olson spend any more money up 
there than for one drink he bought. He spent a dollar I guess. I don’t know 
whether he got any money back; I didn’t see it * * * They had this liquor 
in a quart milk bottle. After Mr. Olson went in the room with this man Chris 
Morris, I didn’t hear the dispute in that room. When Morris walked in there he 
was carrying that milk bottle. * * * The woman who was in the room there with 
this man Chris Morris was Laura Stave, but I didn’t see her when I got into the 
room. Don’t know what became of her. I didn’t hear any outcries in that room. 
I am a little hard of hearing. * * * I didn’t see Morris have any cane or club. 
Emil was unconscious when I first went in there. It took about 10 minutes before we 
took him down, and I had to go out and get Clarence Nelson to help me do that. 
When I got back, Morris was there at the door. I couldn’t say whether there was 
anything in this room where Mr. Olson was attacked, other than the bare room. 
* * * Mr. Olson spent some money there in this place, $1, and received some 
change.” 

Hanson testified : 

That when he “came up there these people were joshing and kidding one 
another on a mattress lying on the floor there. I sat down alongside of them. They 
were joshing one another, and so here comes Laura and this man Morris up 
there, and they started to fight. Mr. Olson and I and Mr. Jorgenson tried to square 
the fight, and I got knocked to the floor, and I thought to myself, ‘I ain’t going to 
fight; I never was a fighter anyway;’ so I went downstairs the back way. * * * 
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When I came back in the alley there again, here comes Mrs. Wold from the back 
way down, with her hair all over her head, and I hollered to her, and she said, 
‘Go on up and help Emil, because Chris is going to kill him. Now I didn’t think 
that that fellow was able to handle Mr. Olson, because he is a man of his own. I 
never saw what Olson had been hit with. The only drinking that I saw was that 
they brought a milk bottle half full of liquor, * * * and this man Morris had it 
in his hand when he went after me. * * *I don’t know anything about the amount of 
money Emil Olson had on him when he was up there at that place that day. I 
saw no evidence of any firearms or other dangerous weapons up there that day.” 

Police officers testified that there was no complaint about any robbery or 
holdup. The physician testified: 

That insured had bruises on the soft part of his face, neck, and chest, quite 
extended in area; was in a very serious condition; face and neck badly swollen; 
had hemorrhages under the skin of the face and neck. “There were large black 
bruised areas over the chest, and there was necessarily shock and bruises to the lung 
and tissue itself.” 

The death certificate states: 

“That cause of death was as follows: Pneumonia, duration 5 days; contributory 
(secondary), alcoholism, duration 3 months.” 

The physician testified that peneumonia might have caused the death, and trauma 
might have caused the pneumonia. There might have been other causes. Pneumonia 
is an infectious disease. Most any infection of any trauma could ave caused the 
pneumonia. There was evidence that insured was of amiable disposition when 
sober, but quarrelsome when drinking heavily. Other evidence bearing on the ques- 
tion has been previously referred to. 

{12, 13! As stated, the burden of proof on this question was upon the defendant. 
The presumption (though not conclusive) is that the injuries, though inflicted by 
another, were not intentional. The burden is upon the defendant to show that they 
were intentional. Allen v. Travelers’ Association, 143 N. W. 574, 163 Iowa, 217, 
48 L. R. A. (N. S.) 600; Caldwell v. Iowa State Traveling Men’s Association, 
136 N. W. 678, 156 Iowa, 327. The evidence respecting the cause, nature, and 
character of the injuries is quite indefinite. It is a reasonable conclusion that they 
were suffered in the course of a drunken brawl, in which the insured interveed be- 
tween Morris and Laura Wold. It is not conclusively shown that the blows, which 
inferentially fell on the insured, were intended for him. Such proof is essential 
to bring the defendant within the exception. Robinson v. Hawkeye Commercial 
Men’s Association, 171 N. W. 118, 186 Iowa, 759; Union Accident Co. v. Willis, 
145 P. 812, 44 Okl. 578, L. R. A. 1915 D, 358; Cooper v. National Life Ins. Co., 
253 S. W. 465, 212 Mo. App. 266; 1 C. J. 442. 

The injuries that gave rise to the pneumonia might have been those evidenced 
by the bruised areas over the chest that the physician speaks of. They would as 
likely be the result of the drunken participants in the row stepping, stumbling, or 
falling on the insured when he was down, as from blows from the milk bottle 
inflicted by Morris in assaulting the insured, which seems to be the theory of the 
defendant. Of course, Morris might have kicked or jumped on the insured. The 
court, however, is not at liberty to select one of various inferences that may be 
drawn from the evidence, and upon that determine the case as upon a question of 
law. It is for the jury, and not the court, to determine what inference is to be 
deduced from the facts proven. Mah See v. North American Acc. Ins. Co., 213 P. 
42, 190 Cal. 421, 26 A. L. R. 123. Kicking or treading upon the insured also must 
have been intentional, and with intent to inflict the injury that was actually inflicted. 
Cooper v. National Life Ins. Co., 253 S. W. 465, 212 Mo. App. 266; 1 C. J. 442. 

[14] We do not overlook the difference between the language of the policy 
under consideration, namely, injuries “sustained by the insured by reason of the 
intentional act of any person” and that of other policies using the term injuries. 
“intentionally inflicted.” A distinction has been drawn in two cases that have come 
to our attention. National Life Ins. Co. v. Coughlin, 212 P. 486, 72 Colo. 440; Ryan 
v. Continental Casualty Co., 142 N. W. 228, 94 Neb. 35, 48 L. R. A. (N. S.) 
524, Ann. Cas. 1914C, 1234. We cannot accept these decisions as authority. A 
large, if not the greater, proportion of accidents occur by reason of some inten- 
tional act. They are none the less on that account accidental. To sustain this 
distinction, and give the exception such a literal construction, would make impotent 
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the policy in a large proportion of cases. The intention in our opinion must be 
to commit injury, as well as to do the act, and must be toward the insured—conduct 
intentionally directed to injuring him. Cooper v. National Life Ins. Co., 253 S. W. 
465, 212 Mo. App. 226; Continental Casualty Co. v. Cunningham, 66 So. 41, 188 
Ala. 162.: LR. A 1915A, 538. See Kascoutaz v. Federal Life Insurance Co., 185 
N. W. 125, 193 Iowa, 343, 22 A. L. R. 294. We are of the opinion that the cause, 
nature, extent, and effect of the injuries were matters of inference for the jury to 
draw, and were not for the determination of the court as conclusions of law. 

The judgment is affirmed. 

Evans, Stevens, Faville, and Vermillion, JJ., concur. 


WEBSTER v. NEW YORK LIFE INS. CO. (No. 25597.) 
(Supreme Court of Louisiana, Jan. 4, 1926. Rehearing Denied March 1, 1926.) 
107 Southern Reporter 599. 

(Syllabus by the Court.) 

1. INSURANCE—BURDEN IS ON PLAINTIFF SUING ON LIFE AND AC- 
CIDENT POLICY, TO SHOW THAT DEATH RESULTED FROM 
ACCIDENT; IN ACTION ON LIFE AND ACCIDENT POLICY, IN CASE 
OF DOUBT WHETHER DEATH WAS RESULT OF ACCIDENT OR 
SUICIDE, PRESUMPTION AGAINST SUICIDE STANDS UNTIL OVER- 
COME BY EVIDENCE SUFFICIENT TO OUTWEIGHT IT. 

In an action on an accident policy, the burden.is on the plaintiff to show that the 
death resulted from an accident, and not from natural causes; but, where it is doubtful 
from the evidence whether death was the result of accident or suicide, the presump- 
tion against suicide will stand, and be decisive of the case, until overcome by evi- 
dence sufficient to outweigh it. Paragraph I. 


(For other cases, see Insurance, Dec. Dig. § 646[6, 7].) 


2. INSURANCE—DEFENDANT, SUED ON LIFE OR ACCIDENT POLICY, 
HAS BURDEN TO ESTABLISH DEFENSE OF SUICIDE TO EXCLU- 
SION OF EVERY OTHER REASONABLE HYPOTHESIS. 

When, in order to avoid liability on a life or accident insurance policy, the de- 
fendant relies on the defense that tohe insured committed suicide, the burden rests on 
the defendant to establish the suicide to the exclusion of every other reasonable 
hypothesis. Paragraph II. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


3. INSURANCE—DEFENSE OF SUICIDE TO ACTION ON LIFE AND AC- 
CIDENT IS SUSTAINED, IF FACTS AND CIRCUMSTANCES EX- 
CLUDE REASONABLE CERTAINTY ANY HYPOTHESIS OF DEATH 
BY OTHER MEANS. 

On the other hand, the defense of suicide to a suit on a life or accident insurance 
policy is sustained, where the facts and circumstances provided exclude, with reason- 
able certainty, any hypothesis of death by any other means. Paragraph III. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


4. INSURANCE—WHETHER DEATH WAS RESULT OF ACCIDENT OR 
SUICIDE IS QUESTION OF FACT TO BE DETERMINED IN VIEW 
OF CIRCUMSTANCES ATTENDING IT, AND EACH CASE MUST 
STAND ON ITS OWN PARTICULAR FACTS AND CIRCUMSTANCES. 
The question whether a death was the result of accident or suicide is not a 

question of science or legal knowledge, but a question of fact, to be determined as 

such, and in view of the circumstances of fact attending it; and each such case must 

therefore stand on its own particular facts and circumstances. Paragraph IV. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

6. INSURANCE—WHERE DEFENSE TO ACTION ON LIFE OR ACCIDENT 
POLICY IS SUICIDE, ANY LEGAL EVIDENCE IS ADMISSIBLE TO 
THROW LIGHT ON CIRCUMSTANCES AND CAUSES OF DEATH. 
Where the defense to a suit on a life or accident insurance policy is that the 

insured committed suicide, any legal evidence is admissible to throw light on the cir- 

cumstances and causes of death. Paragraph VI. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 
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7. INSURANCE—AMONG IMPORTANT CIRCUMSTANCES IN DETER- 
MINING WHETHER INSURED DIED FROM ACCIDENT OR SUICIDE 
ARE PHYSICAL CIRCUMSTANCES ATTENDING DEATH, PREPARA- 
TIONS FOR DEATH, AND MOTIVE, IF ANY. 

Among the circumstances to which courts attach weight in determining whether 
an assured came to his death by accident or suicide are: (1) Physical circumstanes 
attending the death, such as time, place, means of death, position of body, nature of 
wound, and the like; (2) preparations for death, statements, letters, previous at- 
tempts at suicide, etc.; and (3) motive, if any, touching which attention is to be paid 
to age and health, habits, disposition and temperament, domestic and social relations, 
pecuniary circumstances, and the like. Paragraph VI. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

8. INSURANCE—IF ACTION ON LIFE OR ACCIDENT INSURANCE POL- 
ICY IS DEFENDED ON GROUND OF SUICIDE, HIGHEST IMPOR- 
TANCE IS ATTACHED TO ABSENCE OF ADEQUATE MOTIVE. 

To the absence of adequate motive for suicide, courts have always attached the 
highest importance in cases where the defense to a suit on an insurance policy is that 
the insured committed suicide. Paragraph VI. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

9. INSURANCE—IN ACTION ON LIFE AND ACCIDENT POLICY, ‘DE- 
FENDED ON GROUND OF SUICIDE, IF THERE IS NO DIRECT EVI- 
DENCE OF EYEWITNESSES OR SUICIDE NOTE OR DECLARATION 
OF INTENT, AND CIRCUMSTANCES ARE NOT SUCH AS TO LEAVE 
NO ROOM FOR DOUBT THAT DECEASED COMMITTED SUICIDE, 
PRESUMPTION IS IN FAVOR OF ACCIDENT, AND MOTIVE OR 
LACK OF MOTIVE IS DECISIVE. 

Where there is no direct evidence of eyewitnesses, or suicide note, or declara- 
tion of intent, and the physical circumstances surrounding the death are not such as 
to leave no room for doubt that the insured committed suicide, the presumption is in 
favor of accident, and the one final circumstance which must turn the scale is motive, 
or lack of motive, sufficient to cause the insured to take his own life. Paragraph VII. 

(For other cases, see Insurance, Dec. Dig. §§ 646[7], 665[6].) 

10. INSURANCE—IN ACTION ON LIFE AND ACCIDENT INSURANCE 
POLICY, PRESUMPTION AGAINST SUICIDE MAY BE OVERCOME 
BY CIRCUMSTANTIAL, AS WELL AS BY DIRECT, EVIDENCE. 

The presumption against suicide may be overcome as well by circumstantial as 
by direct evidence. Brignac v. Pacific Mut. Life Ins. Co., 36 So. 595, 112 La. 574, 
66 L. R. A. 322. Paragraph VIII. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

11. INSURANCE—MOTIVE OR LACK OF MOTIVE FOR SUICIDE IS OF 
ITSELF MAJOR CIRCUMSTANCE AND PRIME CONSIDERATION ON 
WHICH INSURER’S DEFENSE OF SUICIDE GENERALLY, AL- 
THOUGH NOT ALWAYS, TURNS. 

The net result of the established jurisprudence of Louisiana is that motive or 
lack of motive, sufficient to cause the insured to take his own life, is not alone one 
of many minor circumstances to be considered along with others indetermining 
whether the insured committed suicide, but is of itself a major circumstance and prime 
consideration, on which the whole case generally, though not always, turns. Para- 
graph IX. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

12. INSURANCE—IN ACTION ON LIFE AND ACCIDENT POLICY THERE 
IS PRESUMPTION AGAINST SUICIDE, EVEN IF CIRCUMSTANCES 
POINT WITH CERTAINTY TO DEATH BY DECEASED’S OWN 
HAND; IN ACTION ON LIFE AND ACCIDENT POLICY, IF THERE 
IS NOTHING FROM WHICH TO DETERMINE WHETHER ACT PRO- 
DUCING DEATH WAS ACCIDENTAL OR INTENTIONAL, PRESUMP- 
TION IS THAT IT WAS ACCIDENTAL. 

According to the weight of authority, there is a presumption against suicide, 
even where the circumstances point with certainty to the conclusion that the insured 
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killed himself. In such a case, where there is nothing from which it can be deter- 
mined whether the act producing death was accidental or intentional, the presump- 
tion is that it was accidental. Paragraph IX. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


13. INSURANCE—IN ACTION ON LIFE AND ACCIDENT POLICY, DE- 
FENDED ON GROUND OF SUICIDE, IF DECEASED HAD NO 
STRONG MOTIVE FOR SUICIDE, PRESUMPTION WOULD BE THAT 
HIS ACT WAS ACCIDENT, BUT, IF HE HAD SOME STRONG MO- 
TIVE FOR SUICIDE, INFERENCE IS THAT HE KILLED HIMSELF 
INTENTIONALLY. 

Although the physical circumstances surrounding the death of the insured may 
show unmistakably that the deceased killed himself, nevertheless they do not usually 
show with the same certainty whether he did so intentionally or unintentionally ; 
and hence, in cases of this kind,‘the mind naturally inquires if there was any motive 
for committing suicide. If the deceased had no strong motive for taking his own 
life, the presumption would be that he did so accidentally; on the other hand, if he 
did have some strong motive for doing so, the inference naturally is that he did so 
intentionally. Paragraph X. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


14. INSURANCE—IN ACTION ON LIFE AND ACCIDENT POLICY, PRE- 
SUMPTION AGAINST SUICIDE DOES NOT EXIST, IF INSURED 
WAS INSANE. 

The presumption against suicide does not exist, where it appears that the insured 
was insane. Where a man is afflicted with frenzy, or melancholia, or suicidal mania, 
or the like, it is to do violence to the facts to say that he did not do the thing which 
men in his state of mind usually or commonly feel impelled to do. Paragraph XI. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

15. INSURANCE—IN ACTION ON LIFE AND ACCIDENT POLICY, IF 
THERE IS SUICIDE NOTE OR CLEAR EVIDENCE OF UNEQUIVO- 
CAL INTENTION TO COMMIT SUICIDE, THERE IS NO PRESUMP- 
TION AGAINST SUICIDE. 

Where there is a suicide note or clear evidence of unequivocal declarations of 
intention: to commit suicide, there is no presumption against suicide. Paragraph XII. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


16. INSURANCE—IN ACTION ON LIFE OR ACCIDENT POLICY, IF THERE 
ARE EYEWITNESSES TO FATAL ACT, OR MEANS EMPLOYED AND 
MANNER OF DEATH LEAVE NO ROOM FOR DOUBT THAT IN- 
SURED COMMITTED SUICIDE, PRESUMPTION AGAINST SUICIDE 
IS OVERCOME, AND THERE IS NO REASON. TO SEEK FOR MOTIVE. 
Where there are eyewitnesses to the fatal act, or the means employer and manner 

of death leave no room for doubt that the insured sought his own life, the presump- 

tion against suicide is overcome by the fact, and there is no reason to seek for a 

motive. Paragraph XIII. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


17. INSURANCE—IN ACTION ON LIFE OR ACCIDENT POLICY, IF DE- 
CEASED KILLS HIMSELF IMMEDIATELY AFTER COMMITTING, OR 
ATTEMPTING WITH NEAR SUCCESS, HOMICIDE ON ANOTHER, 
OR WHILE FLEEING FROM PURSUIT, AFTER COMMITTING GRAVE 
CRIME, PRESUMPTION AGAINST SUICIDE IS OVERCOME. 

Where the deceased kills himself immediately after committing or attempting 
with near success, a homicide on another, or whilst fleeing pursuit after committing 
some grave crime, the presumption against suicide is overcome, because the motive 
is self-evident. Paragraph XIV. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


18. INSURANCE—IN ACTION ON LIFE AND ACCIDENT POLICY, DE- 
FENDED ON GROUND OF SUICIDE, DECLARATION OF INTENT TO 
TAKE LIFE AND PREVIOUS ATTEMPTS AT SUICIDE MUST BE 
ieee UNEQUIVOCALLY, AND WITH REASONABLE CER- 

f ; 


Declarations of intent to take one’s own life and previous attempts at suicide 
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must be established unequivocally, and with reasonable certainty. Boynton v. Equit- 
able Life Assur. Society, 29 So. 490, 105 La. 202, 52 L. R. A. 687. Paragraph XX. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


20. INSURANCE—IN ACTION ON LIFE AND ACCIDENT POLICY, VER- 
DICT OF CORONER’S JURY, ALTHOUGH COMPETENT AS PROOF 
OF DEATH, IS NOT EVEN PRIMA FACIE COMPETENT AS TEND- 
ING TO PROVE CAUSE OF DEATH, BEING ONLY OPINION AS TO 
SUCH CAUSE. 

By the weight of authority, the verdict of a coroner’s jury, while competent as 
part of the proof that the death occurred, is not even prima facie competent as tend- 
ing to prove the cause of death, when introduced by either party; and, at best, it 
is the weakest kind of evidence, being only an opinion as to the cause of death. Para- 
graph XVIII. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

21. INSURANCE—EVIDENCE OF PHYSICAL FACTS AND CIRCUM- 
STANCES HELD NOT TO EXCLUDE WITH REASONABLE CER- 
TAINTY, POSSIBILITY OF ACCIDENTAL DEATH. 

The physical facts and circumstances of this case held not to exclude with reason- 
able certainty the possibility of accident, although admittedly the insured killed him- 
self. When last seen alive, he was attempting to undress, and going towards a clothes 
closet in his bedroom, as if in search of something, and, when found dead, he was 
completely undressed and seated on a stool between his bed and a dresser with a 
drawer to it, in which a pistol was usually kept; the evidence, however, not showing 
whether the pistol was usually kept loaded, and ‘the insured being drunk at the time. 
Paragraph XVIII. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

22. INSURANCE—TIME BETWEEN FLIGHT BY INSURED'S WIFE AND 
WHEN INSURED KILLED HIMSELF HELD, ON EVIDENCE, NOT 
SUFFICIENT FOR HIM TO HAVE BECOME DESPERATE FROM RE- 
MORSE FROM HAVING ROBBED HIS EMPLOYER OR FROM FEAR 
OF DISCOVERY OF ALLEGED THEFT SO AS TO GIVE HIM MOTIVE 
FOR SUICIDE. 

Where the insured was drunk, and obsessed at the moment when last seen alive 
with the purpose of taking his 19 months old baby riding in an automobile, to be 
driven by himself, and had threatened to kill the child, of whom he was “crazy” 
fond, unless his wife desisted from objecting, and yielded to his purpose, held, that 
there was not sufficient time in the few moments between the time when the wife fled 
for the safety of her child and the time when the insured killed himself for the in- 
sured to have become worked up and driven to desperation by remorse over having 
robbed his employer or by fear of discovery of his alleged peculations. Paragraph 
XIX. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

23. INSURANCE—IN ACTION ON LIFE AND ACCIDENT POLICY, DE- 
FENDED ON GROUND OF SUICIDE, BURDEN IS ON DEFENDANT 
TO SHOW MOTIVE, IF MOTIVE BE ESSENTIAL TO OVERCOME 
PRESUMPTION AGAINST SUICIDE. 

The burden is on defendant to show motive, if motive be essential to overcome 
the presumption against suicide, for suicide is an affirmative defense, and the burden 
of proof is on defendant to show it. Paragraph XIX 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

24. INSURANCE—WHERE INSURED’S EMPLOYER, ALTHOUGH SUS- 
PECTING HIM OF THEFT, HAD OPENLY ABANDONED ANY FUR- 
THER ATTEMPT TO DETECT IT MORE THAN ONE MONTH BE- 
FORE INSURED KILLED HIMSELF, FEAR OF DISCOVERY HELD, 
ON EVIDENCE, NOT MOTIVE FOR SUICIDE, SET UP AS DEFENSE 
BY INSURER. 

Where his employer had suspected the insured of robbing him, and had sought 
to detect his alleged peculations by examining in his presence the books kept by the 
insured, and otherwise, but had not inidicated any intention of having the books 
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audited, and had openly abandoned any further attempt at detecting the alleged pecu- 
lations more than a month before the insured killed himself, Ae/d, that any fear of 
immediate discovery which the insured might have felt whilst the investigation was 
in progress must have been dispelled during the month which elapsed before his 
death, and hence it was not shown that ate the time of his death the insured was 
laboring under any such strong fear of immediate detection as would drive him to 
take his own life to avoid the consequences of his alleged wrongdoing. Para- 
graph XX. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 


25. INSURANCE—FACT THAT TOTAL OF SUMS DEPOSITED IN AND 
DRAWN OUT OF BANK BY INSURED WERE MORE THAN HIS SAL- 
ARY WAS NO PROOF THAT HE WAS ROBBING HIS EMPLOYER, 
SO AS TO ESTABLISH MOTIVE FOR SUICIDE, SET UP AS DE- 
FENSE TO ACTION ON LIFE AND ACCIDENT POLICY. 

Where the insured occasionally bought and resold automobiles, and occasionally 
made small loans, and his bank account showed that he received and deposited therein 
a number of checks as well as cash, and invariably deposited his whole salary in bank, 
held, that the mere fact that the total of the various sums deposited and drawn out 
was much more than his total salary. was no proof that the deceased was robbing 
his employer, especially where the insured kept his account in the same bank as his 
employer, who was furnished by the bank with copies of his employee’s bank account 
and deposit slips, and given frequent opportunities to inspect the cash deposited by 
his employee, and to search for marked bills put into the cash drawer for the pur- 
pose of identification—all without result. Paragraph XXIII. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

26. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW THAT 
INSURED WAS ROBBING HIS EMPLOYER SO AS TO GIVE HIM 
MOTIVE FOR SUICIDE; EVIDENCE HELD NOT TO SHOW THAT 
INSURED WAS UNDER APPREHENSION OF HAVING ALLEGED 
THEFTS FROM EMPLOYER DISCOVERED SO AS TO GIVE MOTIVE 
FOR SUICIDE; EVIDENCE HELD TO SHOW THAT, EVEN IF IN- 
SURED HAD BEEN UNDER APPREHENSION OF DISCOVERY OF 
ALLEGED THEFTS AT TIME OF DEATH, HIS CONDITION AT SUCH 
MOMENT, AND SUDDENNESS WITH WHICH IT HAPPENED, PRE- 
CLUDED IDEA THAT SUCH APPREHENSION WAS OPERATING 
ON HIS MIND, GIVING HIM MOTIVE FOR SUICIDE; WHERE IN- 
SURED WAS LAST SEEN ALIVE WHILE INTOXICATED, AND WAS 
ATTEMPTING TO UNDRESS HIMSELF, AND GOING TOWARD 
CLOTHES CLOSET, AND SHORT TIME AFTERWARDS WAS FOUND 
DEAD FROM BULLET WOUND, NEAR PISTOL; PHYSICAL CIRCUM- 
STANCES DID NOT EXCLUDE BEYOND REASONABLE DOUBT POS- 
SIBILITY OF DEATH FROM ACCIDENT. 

The facts and circumstances of this case held to warrant the conclusion (1) that 
the evidence did not show with anything with legal certainty, or show at all, that 
the insured was robbing his employer; (2) that even if it did, it still did not show 
that at the time of his death the insured was under any apprehension of immediate 
discovery; (3) that, even if the insured had been under such apprehension about 
the time of his death, nevertheless his condition at the actual moment thereof, and the 
suddenness with which it happened, precluded the idea that such apprehension could 
have been operating on his mind at that time, and driving him to desperation; and 
(4) that the physical circumstances surrounding the death of the insured did not 
exclude beyond reasonable doubt the possibility of his death having been the result of 
an accident. Hence the presumption against suicide and in favor of accident must 
prevail. Paragraph XXIV. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Rogers, J., dissenting. 

. Appeal from First Judicial District Court, Parish of Caddo; J. H. Stevens, 

Judge. 
Action by Mrs. Gail R. Webster against the New York Life Insurance Company. 


From a judgment for the plaintiff for less than she asked, she appeals. Reversed, and 
judgment entered for plaintiff. 
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Blanchard, Goldstein & Walker, of Shreveport, for appellant. 

Thatcher & Webb, of Shreveport, for appellee. 

Sr. Paut, J. This is a suit upon a life insurance policy, the pertinent clauses 
of which read as follows: 

“New York Life Insurance Company agrees to pay to Gail R., wife of the in- 
sured, Five Thousand Dollars, upon receipt of due proof of the death of James T. 
Webster, the insured; or double the face of this policy upon receipt of due proof 
that the death of the insured resulted directly and independently of all other causes 
from bodily injury effected solely through external violent and accidental cause, and 
such death occurred within sixty days after sustaining such injury. 

“This double indemnity benefit will not apply if the insured’s death resulted from 
self-destruction, whether sane or insane. * * * 

“In event of self-destruction during the first two insurance years, whether the 
insured be sane or insane, the insurance under this policy shall be a sum equal to the 
premiums thereon which have been paid to and received by the company and no 
more. 

The policy is dated June 11, 1920, and the insured died within the first two 
insurance years, to wit, on June 5, 1921. 

The beneficiary claims the double indemnity benefit on the ground that the death 
of the insured resulted solely from bodily injury caused by the accidental discharge 
of a pistol, and occurred within a few moments after sustaining such injury. 

The defense is that the insured committed suicide, and that defendant is liable for 
no more than the amount of the premiums received, to wit, $187.75; which amount it 
tendered to plaintiff. 

There was judgment below for plaintiff for the amount of the tender only; and 
plaintiff appeals. 

I 


{1] In Canal-Commercial Bk. v. Employers’ Liability Assurance Corporation, 99 
So. 542, 155 La. 720, this court said: 

“The correct rule, and the one to which we prefer to adhere, is stated in Ruling 
Case Law, vol. 14, section 416, p. 1236 as follows: ‘ * * * While in an action on 
an accident policy the burden is on the plaintiff to show that death was caused by 
accident [in which connection see also Kling v. Accident Association, 29 So. 332, 
104 La. 763], yet where it is doubtful from the evidence whether death was caused 
by an accident or by suicide, a presumption arises that an accident, and not suicide, 
was the cause of the death.’ And also at page 1237, section 417 of the same volume, 
we find this statement of the law, viz.: ‘The presumption against suicide will stand 
and be decisive of the case until overcome by testimony which shall outweigh the 
presumption.’ ” 

To the same effect see Travelers’ Ins. Co. v. McConkey, 8 S. Ct. 1360, 127 U. S. 
661, 32 L. Ed. 308, and the cases collected in Rose’s note to page 667 of the official 
report; also 1 Corpus Juris, 495, § 278, note 7. 

II. 

[2] In Eckendorff v. Mutual Life Ins. Co., 97 So. 394, 154 La. 183, this court 
said: 

“When, in order to avoid liability on a policy issued by it, an insurance company 
relies on the defense that the insured committed suicide, the burden rests on the com- 
pany to establish that the insured did commit suicide to the exclusion of every other 
reasonable hypothesis.” (Italics by the present writer.) 

To the same effect see Kohlman v. N. Y. Life Ins. Co., 92 So. 132, 151 La. 607; 
Valesi v. Mutual Life Ins. Co., 91 So. 818, 151 La. 405; Boynton v. Equitable Life 
Assur. Soc., 29 So. 490, 105 La. 202, 52 L. R. A. 687; Brignac v Pacific Mut. Life 
Ins. Co., 36 So. 595, 112 La. 574, 66 L. R. A. 322; Leman v. Manhattan Life Ins. 
Co., 15 So. 388, 46 La. Ann. 1189, 24 L. R. A. 589, 49 Am. St. Rep. 348; Phillips v. 
La. Equitable Life Ins. Co., 26 La. Ann. 404, 21 Am. Rep. 549; Hastings v. Knights 
of Honor, 3 Orleans App. 337; Schlager v. Knights of Pythias, 1 Orleans App. 93. 
And see, also, Metropolitan Life Ins. Co. v. De Vault’s Adm’x, 63 S. E. 982, 109 Va. 
392, 17 Ann. Cas. 27, and authorities gathered in the note thereto at pages 32 to 39 


of the last-mentioned volume. See, also, 37 Corpus Juris, 618, § 415, and 22 Corpus 
Juris, 95, § 35. 
III. 


[3] On the other hand, “the defense of suicide to a suit on a life insurance policy 
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is sustained where the facts and circumstances proved exclude with reasonable cer- 
tainty any hypothesis of death by any other means.” Von Buelow v. Life Ins. Co. 
of Virgania, 9 Orleans App. 143; Wolff v. Mutual Reserve Fund Life Association, 
26 So. 89, 51 La. Ann. 1261; Kohlman v. N. Y. Ins. Co., 92 So. 132, 151 La. 607; 
Eckendorff v. Mutual Life Ins. Co., 97 So. 394, 154 La. 183; Sanchez v. Woodmen 
of the World, 13 Orleans App. 247. See, also, 37 Corpus Juris, 640, § 443. 


IV. 

[4] lt is therefore clear that in a suit on a life or accident insurance policy, where 
the defense is that the deceased committed suicide, there is but one issue to be re- 
solved, and that is: Do the facts and circumstances proved exclude with reasonable 
certainty any hypothesis of death by any other means? 

But that is a question of fact, because, like the question of what is the pro.si- 
mate cause of an injury, it is not a question of science or legal knowledge, but each 
case must necessarily stand on its own particular facts and circumstances. And, if 
a proposition so self evident need derive any support from authority, we find it in 
Milwaukee, etc., Railway Co. v. Kellogg, 94 U. S. 469, 474 (24 L. Ed. 256), wherein 
the court said: 

“The true rule is, that what is the proximate cause of an injury is ordinarily a 
question for the jury. It is not a question of science or of legah knowledge. It is to 
be determined as a fact, in view of the circumstances of fact attending it.” 

See, also, the authorities collected in Rose’s note to page 474 of the official report ; 
and see Modern Woodmen Accident Ass’n v. Shryock, 74 N. W. 610, 54 Neb. 261, 39, 
LR. A, 3, 

V. 

[5] But it is apparent that, where each case stands on its own particular facts 
and circumstances, no one case can serve as a complete precedent for, and be decisive 
of, another, but can only serve as a guide, pointing out some general rule applicable 
to one or more of the circumstances to be found in the case then under consideration. 

For it is clear that no two such cases ever present all the same circumstances 
in each case. Thus, not to multiply instances, where outside of the realms of fiction 


would we find another case presenting all the circumstances in the Von Buelow Case, 
or in the Valesi Case, both supra? Of these two cases one was held to show suicide, 
the other to show accident; but, although the two cases present circumstances as far 
different as possible, yet the opinion in each case concludes with one finding of fact 


which in each case seems to have been the ultima ratio decidendi. To that one last 
finding of fact we will revert later. . 
VI. 

[6] Necessarily, therefore, “where the defense is that the insured committed 
suicide, any legal evidence is admissible to throw light on the circumstances and causes 
of his death. * * * ” 37 Corpus Juris, 630, § 432. 

[7] And in the valuable note to Metropolitan Life Ins. Co. v. De Vault’s Adm’x, 
supra, in 17 Ann. Cas., at pages 32 to 39, we find an extensive and well arranged 
exposition of different circumstances to which courts attach weight in investigating 
whether a deceased came to his death by suicide or otherwise. 

Among these circumstances we find: (1) Physical circumstances attending death, 
such as time, place, means of death, position of body, nature of wound, and the like; 
(2) preparations for death, statements, letters, and previous attempts at suicide; and 
(3) motive, if any, touching which attention should be paid to age and health, habits, 
disposition and temperament, domestic and sociable relations, pecuniary circumstances, 
and the like. 

Which note, however, does not purport to exhaust the whole category of revelant 
circumstances, and, of course, does not even approach doing so. 

[8] But touching motive generally, the note quotes from Kornig v. Western L. 
Indemnity Co., 112 N. W. 1039, 102 Minn. 31, as follows: 

“To the absence of adequate motive the courts have always attached the highest 
importance in. this class of .cases’ (our italics), 

—and cites as tending to support this proposition Supreme Tent, etc., v. King, 142° 
F. 678, 73 C. C. A. 668; Modern Woodmen of America v. Kozak, 88 N. W. 248, 63 
Neb. 154; Sebesta v. Sup. Court of Honor, 115 N. W 300, 80 Neb. 760. 


VIL. 
[9] Of course, where the suicidal act is shown by direct evidence of eyewitnesses, 
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or suicide note or declarations of intent, there is no need to resort to circumstantial 
evidence, and hence no need to lay special stress on motive; nor, perhaps, even where 
the physical conditions surrounding the death are such as to leave no room for doubt 
(although in such cases the evidence usually shows some motive). See N. Y. Life 
Ins. Co. v. Watters, 243 S. W. 831, 154 Ark. 569; to which we have been specially 
referred by defendant. 

But, where there is no direct evidence as to the suicidal act, and no suicide note 
or the like, and the other circumstantial evidence leaves the scale evenly balanced be- 
tween suicide and accident, then the one final circumstance, which must turn the scale, 
is motive or lack of motive for the act, because— 

“If there be a doubt, the evidence being conflicting and nearly evenly balanced, 
whether the death was caused by suicide or accident, the presumption is in favor of 
the accident. So where the evidence points equally or indifferently to accident or 
suicide, the theory of accident is adopted.” 4 Joyce on Insurance (2d Ed.) p. 4416, 
§ 2640. 

The question of motive or lack of motive was the one last question of fact to 


which the court turned in the Von Buelow and Valesi Cases, to which we said we 
would revert. 
VIII. 


[10] In the Von Buelow Case (9 Orleans App. 143) the deceased was of German 
descent, and said to have been of distinguished lineage. He seems to have married 
a colored woman, by whom he had three children, and with whom he was living in 
decent surroundings. The marriage was null (article 94, R. C. A., as amended by 
Act 54 of 1894); and on November 9, 1909, he and the woman were both charged 
with violating Act 87 of 1908, relative to concubinage between whites and negroes. 
On November 14th he left his home as usual. No one knew where he had gone. 
Three days later he was found dead, in a small abandoned closet on a remote part 
of the river front, in a sitting posture, with a pistol wound in his right temple, and 
a pistol near him. The holes and cracks in the closet were stuffed with old pieces of 
cloth, and on the body was found a note dated the day of his disappearance, reading : 

“Please turn my body and property over to my wife, Mrs. E. W. Von Buelow, 
613 Napoleon Avenue, City. 

The authenticity of .this note was disputed, and was established only by infer- 
ence; hence the search for a motive. 

These circumstances all pointed most strongly to suicide. Nevertheless the dis- 
trict judge and the Court of Appeal both sought for a motive as their final ratio: 
decidendi, thus: 

“The motive for the act is found in the mortification he would suffer when his 
family and friends in Europe would learn that he had been arrested and was to be 
tried for violating the laws of his adopted country; and in the mortification and ostra- 
cism by his friends here when they learned that he had been married and was living 
with a negro woman, by whom he had three children, against the sentiment of almost 
the entire community, and in violation of the public policy and laws of the state.” 

The court called it suicide. 

In the Valesi Case, 91 So. 818, 151 La. 405, the deceased was an Italian of a good 
family in comfortable circumstances. He had a wife in Italy, with whom he was on 
good terms, and for whom he provided liberally. He was in New Orleans on a 
protracted mission for the Italian government during the World War, and was living 
bachelor fashion in one of the prominent hotels of that city. On the day of his 
death he entered the hotel between 3 and 4 o'clock in the morning, and his actions 
on entering were such as to indicate that his condition was not normal; that he was 
intoxicated. He went to his room on the seventh floor; undressed, called for ice 
water and telegraph blanks; wrote two telegrams, one asking for an extension of 
his furlough, which was about to expire, the other not given. He must then have 
locked his door and gone to his bed, which showed signs of having been used. He 
asked to be called at 7 o'clock. 

Some time before 7 o’clock he drew water for his bath, but did not use it. A 
“few minutes before 7 o’clock the head porter, on his way to work, saw him fall 
from the window of his room to the street below where he was instantly crushed to 
death. The deceased had raised the screen of the window, cast out some pieces of 
glass, torn up some papers, and thrown out the scraps, cast out or dropped the 
photograph of a woman with whom he had been intimate, and with whom he had 
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quarreled, made up, and then parted—all this being practically contemporaneous with 
the total plunge, which the porter described as follows: 

“I saw the body of a man come right to the window, and lays back (sic, mean- 
ing ‘lay back’ or ‘lay his back’) on the window sill, and turn the legs over, and that 
is all. I watched him until he got to the second floor; I didn’t see him hit the 
banquette.” 

The stenographic note does not show a period after the word all, but that is 
necessary to the evident meaning of the description. 

The defendant claimed a motive in financial straits, and also in the break with the 
woman aforementioned. The court, however, did not find this borne out by the 
evidence, saying: 

“We think the proof fails to show sufficient motive for suicide.” 

And the court declared it an accident. 

And so on, right along the line, thus: 

In the Sanchez Case (13 Orleans App. 247) the Court of Appeal found a suicide 
note and unmistakable evidence of a suicide pact. The only question was whether 
Sanchez had been killed by his paramour, who had afterwards killed herself, or vice 
versa. The court found that the evidence showed conclusively that Sanchez had first 
killed his paramour and then killed himself. 

In the Eckendorff Case, 154 La. 183, 97 So. 394 [involving a pistol shot wound 
in the right temple] the court, immediately after stating that the nature of the case 
and the defense set up, and before proceeding to the physical facts, said: “The de- 
termination of the case * * * involves an inquiry as to whether there was a motive 
for the suicide alleged,” and thereupon said: “We find a motive for the unfortunate 
act clearly established” [embezzlement and approaching detection]. It was declared 
a suicide. 

In the Kohlman Case, 92 So. 132, 151 La. 607 [involving carbolic acid drunk 
from a “tumbler,” filled from a bottle from which the label had been carefully re- 
moved, the deceased being found in his office late in the evening after giving instruc- 
tion that he was not to be disturbed], the court found a motive for the fatal act of 
the deceased in “his straightened financial circumstances, [and] the fair amount of 
insurance which he carried on his life” to provide for his family. It was declared 
a suicide. 

In the Wolff (Goldschmidt) Case, 26 So. 89, 51 La. Ann. 1261, there was direct 
evidence of an eyewitness that the deceased, after attempting to murder him (the 
witness) by shooting him twice in the head (once after he was down), had turned 
the pistol on himself. This witness was corroborated by another who heard all the 
shooting and saw the deceased with a pistol in his hand as he fell. Here the motive 
for suicide was apparent, as well as the fact. 

On the other hand, in the Schlager Case, 1 Orleans App. 93, the Court of Appeal 
found, in concluding, no financial or domestic or physical or mental conditions “suffi- 
ciently marked or serious to lead him (the deceased) to take his own life.” And, 
although the deceased “was found dead in his bedroom with a shotgun by his side, 
* * * about a foot from the head of the deceased,” the court declared it an accident. 

Thus also, in the Hastings Case, 3 Orleans App. 337, “the* deceased was found 
dead in his bed, and on a table nearby was a corked two-ounce bottle of carbolic 
acid, two-thirds empty.” There were marks of acid burns on the chin and at the 
corner of the mouth, and the mouth smelled of carbolic acid. There was no other 
cause of death even suggested. The Court of Appeal found, however, however, that 
the deceased was in good health, of a jovial disposition, and had no domestic or 
financial difficulties; and then concluded: 

“There is no motive [shown] why any desire to destroy himself should have 
overcome Hastings’ [legally presumed] desire to live, and even assuming that carbolic 
acid was the cause of death, it is our deliberate conclusion that the proof does not 
reasonably exclude the hypothesis of death by accident.” 

The Phillips (Morse) Case, 26 La. Ann. 404, 21 Am. Rep. 549, was the first of 
its kind in this jurisdiction. The question was, What did ‘the policy mean by “if he 
(the insured) should die by his own hand?” .The court held that this meant any 
“voluntary self-destruction of the insured, by whatever means accomplished.” The 
defense contended that it meant “any suicide, and especially suicide superinduced by 
insanity.” The court held, however, that— 

“We do not believe the parties intended to exempt the risk that the insured 
might become insane and might, when in that state, commit suicide.” 
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The court then found that the facts and circumstances did not point to the vol- 
untary self-destruction of the insured. Thus: 

“All the facts and circumstances proved, in regard to his death, are that he retired 
to his room at bedtime, and about one o’clock at night the report of a pistol was 
heard. When the inmates of the house came to the room, the insured was found in 
a reclining posture on the sofa, and a pistol was lying on the floor nearby. He had 
been shot in the mouth. It is possible that he might have shot himself accidentally, or 
that an enemy might have found him sleeping with his mouth open and shot him in 
the mouth to avert suspicion. The evidence, being circumstantial only, proves noth- 
ing since it does not exclude all other reasonable hypothesis. But if that fact were 
established plaintiff has proved that the deceased was insane at the time of and before 
his death.” (Italics ours.) 

Very naturally, therefore, the question of motive vel non was not gone into, since 
the court had found that the clause in the policy excluding liability, “if the assured 
should die by his own hand,” did not cover suicide whilst insane. And, besides, “if 
the defendant ware insane when he committed the act of self-destruction, no respon- 
sibility attached to his act,” so that it would therefore have been idle to look for any 
motive (i. e. moving cause) for committing suicide in the insane man other than the 
very fact that he was insane, and no court could possibly have been ignorant of 
something so universally known. 

Hence, in this case, even with a motive staring the court in the face, and with cir- 
cumstances which (to say the least) pointed most strongly to suicide, nevertheless the 
court still found that suicide was not proved “to the exclusion of all other reason- 
able hypothesis.” 

This decision is undoubtedly correct under the alternative reason given by the 
court (see 37 Corp. Jur. p. 551, § 301); and it is unnecessary to comment on the 
court’s finding as to the fact of suicide vel non. We have gone into the details only 
to show that, even under the circumstances set forth, and with a motive apparent 
on the face of things, the court still found that the evidence did not exclude all other 
reasonable hypothesis as to the cause of death, but intentional self-destruction; our 
purpose here being, of course, to point out again that every case of suicide vel non 
must stand on its own particular facts and circumstances, and that no one casé can 
stand as a full precedent for another. And we now proceed to consider further the 
importance which this court has always attached to motive as bearing on the question 
of suicide or accident. 

In the Leman Case, 15 So. 388, 46 La. Ann. 1189, 24 L. R. A. 589, 49 Am. St. 
Rep. 348, the facts are thus stated by the court: 

“The body found with a wound from a gunshot causing death, the discharged 
pistol wedged, or as if it had been forced on the thumb of the right hand [so as to 
require force to remove it], the body reclining on the sofa as of one sleping, the left 
arm rested on the breast, the right leg crossed on the left, the head in the usual 
position of one in repose, and * * * no evidence of any convulsive movement. * * * 
The question is whether these appearances point to suicide to the exclusion of any 
other cause. Why not, with equal potency, to accidental death or death by the hand 
of another?” . 

Whereupon the court said: 

“In any consideration of the cause of the death, weight is due to the condition of 
the deceased in life, i. e., his domestic relations, his means, his health and the state of 
his mind. It is human experience that the motive prompting self-destruction is to be 
sought, and usually found, in domestic unhappiness, ill health, financial troubles or 
insanity. In this case no such causes are exhibited by the record. * * * [And accord- 
ingly] there is no adequate basis to refer the death to the intentional act of the 
deceased.” 

The reasons for judgment may therefore be summed up in a few words: There: 
was no motive shown for self-destruction; therefore there was no proof of suicide. 

In the Boynton Case, 29 So. 490, 105 La. 202, 52 L. R. A. 687, the deceased was 
killed right after breakfasting pleasantly with his family, and just a few minutes 
after he had gone into an adjoining room. He was found sitting in a straight, high- 
backed, armless chair, leaning back and unconscious. The gun with which he was 
killed was found lying across his leg. It was a “simple” single-barrel gun with 
which the deceased and his son were in the habit of shooting rats. The son had left 
it loaded the previous day, though it was not his habit to leave it loaded after 
using it. Te thumb catch of the hammer was broken, and the son had some time 
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prior tied a string around the hammer, by which it could be cocked. “The gun was 
a ‘trick gun,’ it seems, and required, as we understand it, some knowledge of its 
peculiarities to shoot it.” : 

The court held that all this was not inconsistent with the possibility of accidental 
shooting. s 

The defense, however, relied upon two alleged previous attempts at suicide by 
poison, wherein the deceased was reported to have said that he wanted to die because 
of family trouble. ‘The testimony leads to the inference that his family troubles 
grew out of the conduct of his two brothers, who were, a few months before his 


death, charged with larceny, and were forced to leave the state to avoid a criminal 
prosecution.” 


The court said: 


“* * * The least intent to take one’s own life is of more moment and more seri- 
ous than days and years passed without the least manifestation of suicidal intent. 
* * * But here these manifestations of an intent to commit the suicide are not estab- 
lished with any degree of certainty. * * * While, as a self-respecting man, he was 
doubtless greatly annoyed by the charges brought against two of his brothers, that 
was not of itself enough to drive a man to extreme desperation.’ (Italics ours.) 

The court further said: 

“We are informed that he was an active and industrious man, kind and affec- 
tionate to his children [his wife had died three years before], who, in return, felt 
the regard and affection due him. He was not annoyed by debt, or anything else 
which would have a tendency to embitter one’s life.” 

So that here again we find the court searching for a motive, and, failing to find 
one, declaring it an accident. 

The Brignac Case, 36 So. 595, 112 La. 574, 66 L. R. A. 322, came before this 
court on certiorari to the Court of Appeal, Third Circuit. This court (on rehear- 
ing), after taking occasion to remark that the presumption against suicide might be 
overcome as well by circumstantial as by direct evidence, said: 

“* * * We think the deceased came to his death by opium poisoning, but whether 
it was taken by himself is not shown, nor is it shown, if taken by himself, whether this 
was done for the purpose of producing death, or injudiciously and for the sake of 
obtaining relief of some kind.” 

But just a little above that the court had said: 

“The testimony adduced certainly discloses a number of suspicious circumstances 
tending to establish that the assured committed suicide, but matters were left enough 
in doubt on the subject to have warranted the court below [Court of Appeal] in dis- 
carding that theory.” 

And since the paragraph which we first quoted indicates no “suspicious circum- 
stances’ whatever, we must go to the opinion of the Court of Appeal to determine 


what were the circumstances which this court considered suspicious, and why the 
matter was left in doubt. 


We quote from that opinion as follows: 

“In reference to the theory of suicide advanced by the company, the evidence 
shows that at one time the deceased was a prosperous farmer, but of late years had 
lost most of his property. That upon his return from Lafayette, not long before 
his death, he had expressed himself as being discouraged. That in the community 
where he lived there were rumors that he had forged another’s name to a note. It 
does not appear, however, that he had ever been threatened with prosecution for this 
rumored offense. * * * It will be noted also in connection with the theory of suicide 
that there is no evidence whatever showing that the deceased at any time before his 
death made any declarations, or manifested by his acts or conduct the remotest in- 
dication [of any intention] to take his life; nor was there any evidence of opium 
about his person or in his room when he was discovered in a comatose condition. It 
will be noted, also, that he was found in that condition in the daytime, when any- 
thing unusual in his conduct or manner could have been easily detected as indicating 
his purpose to take his life, if such had been the case. The evidence shows that he 
was sick at the time and was suffering from the grippe. It may be that he took the 
drug to relieve pain, and- by mistake took an overdose, causing his death.” (Italics 
ours. ) 

Again no motive sufficiently shown. 

The Canal-Commercial (Favrot) Case, 99 So. 542, 155 La. 720, was a suit upon 
an accident policy ; the question was whether the deceased came to his death through 
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natural causes, or through “accidental and external means”; suicide whether sane or 
insane not being covered by the policy. 

The court found that the death of the’ insured was not brought about by natural 
causes, but by gas asphyxiation (covered by the policy). He was found in the bath- 
room of his residence lying face down on the floor, the room being highly charged 
with gas from a rubber tube which had become detached from a gas stove, “with 
decedent’s nose and mout hin the general direction of the detached end of the rubber 
tube.” The court found that the death was accidental, not intentional, saying: ‘So 
far as the record discloses there was an entire absence of motive which would have 
caused the decedent to take his own life”; the court finding that he was prosperous, 
happily married, fond of his children, owning his own home amid excellent social 
surroundings, and without pecuniary embarrassments. So that here again we have 
no motive shown, and therefore no proof of suicide. 


IX. 

In the paragraph just closed we have analyzed and discussed every case of alleged 
suicide coming up in this jurisdiction, so far as they have been pointed out to us, and 
so far as we have been able to find them by our own researches. 

[11] The general purport of those decisions is that, while all other circumstances 
are to be considered, nevertheless motive is not alone of many minor circumstances 


to be considered along with others, but is of itself the one major circumstances and 
prime consideration on which the whole case generally hinges. 


And while we do not purpose to examine all the jurisprudence of all the states, 
we have no doubt that the result will not be found any different in other jurisdictions. 
For instance, we find stress laid on motive in Green v. N. Y. Life Ins. Co,, 182 
N. W. 808, 192 Iowa, 32, and in N. Y. Life Ins. Co. v. Bradshaw (5th C. C. A.) 
2 F. (2d) 457, to which we have been specially referred by defendant. 

[12] We have already quoted (in paragraph VI, above) from the note in 17 
Ann. Cas. 32 to 39, as to the weight which courts attach to motive generally in cases 
such as this. And we now quote again: 


“Where Proof Shows Death by Act of Insured. * * * According to the weight 
of authority there is a presumption against suicide even where the circumstances 
point with certainty to the conclusion that the insured killed himself. In such a case, 
where there is nothing from which it can be determined whether the act producing 
death was accidental or intentional, the presumption is that is was accidental. Grand 
Lodge, etc., v. Banister, 96 S. W. 742, 80 Ark. 195; Guardian Mut. L. Ins. Co. v. 
Hogan, 80 Ill. 42, 22 Am. Rep. 180; Supreme Court of Honor v. Barker, 96 Ill. App. 
490; Knights Templars, etc., L. Indemnity Co. v. Crayton, 110 Ill. App. 657, affirmed 
70 N. E. 1066, 209 Ill. 550; Van Norman v. Modern Brotherhood of America, 111 
N. W. 992, 134 Iowa, 580; Mutual L. Ins. Co. v. Wiswell, 44 P. 996, 56 Kan. 765, 
35 L. R. A. 258; Masonic L. Ass’n v. Pollard, 89 S W. 219, 121 Ky. 353, 123 Am. 
St. Rep. 198; Lindahl v. Supreme Court, etc., 110 N. W. 358, 100 Minn. 87, 8 L. R. 
A. (N. S.) 916, 117 Am. St. Rep. 666; Thaxton v. Metropolitan L. Ins. Co., 55 S. E. 


419, 143 N. C. 33; Brown v. Sun L. Ins. Co. (Tenn. [Ch. App.]) 57 S. W. 415, 51 
Io Re As Se.” 


X." 

[13]} We have shown, we think, that, in inquiring into the alleged suicide of a 
person deemed sane, where there is no direct evidence, as of eyewitnesses, suicide 
notes, or previous declarations, the physical surroundings, which almost always leave 
room for doubt as to accident or suicide, must be subordinated to the evidence as to 
motive. The reason is that, although the physical evidence may show unmistakably 
that the deceased killed himself, nevertheless it does not usually show with the same 
certainty whether he did so intentionally or unintentionally, and hence that fact must 
be ascertained by inquiring whether the deceased had or had not some strong motive 
for taking his own life. In other words, the physical facts tend principally to show 
whether or not the deceased died by his own hand; whilst the evidence as to motive 
bears principally on the intent of the deceased at the time he killed himself. If the 
deceased had no strong motive for taking his own life, the presumption would be 
that he did so accidentally; on the other hand, if he did have some strong motive for 
doing so, the inference naturally is that he did so intentionally. 

In short, this is so manifest to every one that counsel for defendant, after arguing 
that the (physical) circumstances of this killing are so clear and convincing that a 
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consideration of these alone is sufficient to compel a judgment for defendant, say in 
their brief (page 17): 

“But, in cases of this kind, the mind naturally inquires if there was a motive.” 
Italics ours. 


XI. 

[14] Of course, as we have already suggested, “the presumption against suicide 
does not exist where it appears that the insured was insane.” Note in 17 Ann. Cas. 
33, citing Mut. Ben. Life Ins. Co. v. Daviess, 9 S. W. 812, 87 Ky. 541; Wasey v. 
Travelers’ Ins. Co., 85 N. W. 459, 126 Mich, 119; Germain v. Brooklyn Life Ins. 
Co., 26 Hun (N. Y.) 604; Id., 30 Hun (N. Y.) 535. Where a man is afflicted with 
frenzy, or melancholia, or suicidal mania, or the like, “it is to do violence to the facts 
to say of a man thus afflicted that there is nevertheless a presumption that he did not 
do the thing which men in his state usually or commonly feel impelled to do.” 
Wasey v. Traveler’s Ins. Co., supra. 


XII. 

[15] Likewise, where there is a suicide note or clear evidence of unequivocal 
declarations of intention to commit suicide, there is no presumption against suicide, 
and therefore no reason to seek a motive (though in such cases a motive is usually 
obstrusively manifest, and generally appears in the very suicide note or declarations 
of suicidal intent). See the Von Buelow, Boynton and Sanchez Cases, supra. 


XIII 

[16] Likewise also, where there are eyewitnesses to the fatal act, or where the 
means employed or manner of death leave no room for doubt that the deceased sought 
his own death, the presumption is overcome by the fact, and hence there is no 
reason to seek a motive, as where the deceased has hanged himself by the neck, or 
retired to some remote and unusual place, carrying with him the instrument or other 
means of death, and for which he could have had no other need at such place than to 
take his own life. See the Wolff (Goldschmidt), Kohlman, Eckendorff, Von Buelow, 
and Sanchez Cases, supra. 


XIV. 

[17] Likewise again, where the deceased kills himself immediately after commit- 
ting or attempting (with near success) a homicide on another, or whilst fleeing 
pursuit after the commission of some high crime, the presumption against suicide is 
overcome, because the motive is self-evident. See the Wolff (Goldschmidt) Case, 


supra. 
XV. 

[18] But in the case before us we have none of the circumstances mentioned in 
the last four paragraphs above. The deceased was admittedly sane. There was no 
eyewitness; the manner of his death was not such as to show necessarily that he 
sought his own death; he had not committed or even attempted a homicide, but only 
(at the worst) threatened a homicide, and was not fleeing pursuit ; there was no suicide 
note or previous declaration of intention to take his own life—as to which there is 
not one scintilla of evidence in the record but the follwing: 

While G. G. Ridenbaugh, a witness for defendant, was under examination by 
defendant’s counsel, he testified as follows: 

“Ouwestion: I want to take your memory back to March, 1921, some three 
months before Mr. Webster died. * * * On that occasion, Mr. Webster, while in your 
company, threatened to kill himself, did he not? 

“Answer: Not that I remember. 

“Question: You remember having told Mr. Harold Stewart [who was not a 
witness in this case] that he did so? 

“Answer: No, sir.” 

Here the manifestations of an intent to commit suicide are not only “not estab- 
lished with any degree of certainty,” but not established at all. See the Boynton 
Case, supra, par. VIII. 

XVI. 


And since it is evident from the testimony, and undisputed that the insured 
killed himself, whether accidentally or intentionally, it follows that this case pre- 
sents only two issues, both of fact, to wit: Do the physical facts surrounding the 
death of the insured exclude with reasonable certainty any possibility of accident? 
and, if not, Does the evidence show that the insured had such sufficient motive for 
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taking his own life as would overcome the presumption against suicide, and make 
it reasonably certain that his death was not the result of accident, but of his own 
deliberate intention to take his own life? 


XVII. 


[19] In this jurisdiction all appeals in civil cases come up on both the law and 
the facts. Our present Constitution provides that all transcripts shall be read by at 
least two judges and a conclusion reached in consultation before the case is assigned 
for writing the opinion. By legislative act it is provided that the whole testimony, 
taken, stenographically in the court below, shall be brought up in the original. The 
Constitution further provides that the judges of all courts shall refer to the law and 
adduce the reasons on which their every final judgment is based. 

This is the only apology which we can offer for inflicting on the counsel and 
litigants in this case and on the bar generally the lengthy and perhaps rambling dis- 
sertion on law which has preceded, and the perhaps even more lengthy and rambling 
review of the evidence which must follow. 

We cannot hope that an opinion on intricate questions of law and of fact, 
written under the pressure for time with which this court is always confronted, 
will rank as a legal classic, or prove convincing either to the litigants or to the mem- 
bers of the profession.. The most that we can do is to assign such reasons as appear 
to us to justify our conclusions whether of law or of fact, and let these stand for 
what they may be worth; taking care only that we set forth our reasons openly 
and fully, for such criticism and approval or disapproval as they may merit. 

Had this case been tried before a jury as final arbiters of the facts, it would 
have sufficed to charge such jury with the two propositions of law laid down in 
paragraphs II and III above; leaving it to counsel to point out to the jury those 
circumstances which each might think applicable to the case and favorable to that 
side which he is seeking to uphold; and the broad chances are that, however the 
verdict might have gone, that verdict would never have been set aside by an 
appellate court having jurisdiction only as to the law of the case. 


For the law of the case presents no difficulty whatever, and, as to that, counsel 
neither can nor do differ. They differ only as to what facts are shown by the 
evidence, and what deductions are to be drawn from the facts as each claims them 
to be. Counsel for the plaintiff argues that the facts, as he finds them from the 
evidence, do not exclude the possibility of the shooting having occurred accidentally, 
and do not show that the deceased had any motive for taking his own life. On 
the other hand, counsel for defendant urges that the facts as he finds them do 
exclude the possibility of accident, and that the deceased had a motive sufficient to 
induce him to take his own life. 

A jury would have heard the evidence attentively, followed closely the argu- 
ment of the learned counsel, heard the simple and sufficient charge of the judge, 
and retired to consider its verdict. It would then have considered and agreed that 
the facts, which it (the jury) found from the evidence, did or did not reasonably 
exclude all possibility of accident; and, if the jury agreed that the facts as found by 
them did not reasonably exclude the possibility of accident, it would then have con- 
sidered whether the evidence showed, or failed to show, to their satisfaction, that 
the insured had some sufficient motive for taking his own life. And a verdict would 
then have been reached and handed down accordingly. 

With us the very same process must be followed—with this difference only, 
that we must set forth our findings of fact in extension, so as to bring out each 
single circumstance on which each counsel relies, and give written reasons for each 
such finding of fact. This necessarily means the co-ordination of a multitude of 
small circumstances to show their bearing on the main fact at issue; there being, 
indeed, no serious dispute as to the veracity of any witness, no conflict of testimony, 
and no serious controversy over any one particular circumstance, but only as to what 
conclusions are to be reached from the combination of all these practically undisputed 
circumstances, not as a matter of law, but as a conclusion of fact. The precedents 
which we have gathered together in the foregoing part of this opinion can therefore 
serve only as a very general, and somewhat loose, guide in that process of co- 
ordination. 


XVIII. 
[21] We take up first the question whether or not the circumstances under 
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which the deceased met his death reasonably exclude the possibility of accident, 
mentioning only incidentally, as we go along, the age, health, habits, disposition, 
temperament, domestic and social relations, pecuniary circumstances generally, and 
the like, of the deceased, for it is in none of these that the defendant seeks to 
point out a motive, but only in another alleged condition of his pecuniary affairs, to 
which we shall revert later on. 

The deceased, James T. Webster, who was usually called by his middle name 
of ‘Theo,’ was between 30 and 31 years of age at the time of his death, Sunday, 
June 5, 1921. About 3 years before he had married Gail Russell, the plaintiff 
here, whom he had known 2 years before he married her. The young couple went 
to live with the wife’s family—father, mother, and brother. They lived thus until 
April 5, 1921, when the deceased bought a home in a nice neighborhood, to which 
he removed with his wife, and in which they had been living only 2 months when 
he died. 

His relations with his wife’s family were pleasant. He was also on good 
terms with his own family, and friendly with his neighbors. His disposition was 
cheerful; apparently he did not gamble; and he spent his nights at home. 

He drank some, but not to any great excess. Sometimes, though not often, 
he came home somewhat under the influence of drink; and then his wife “didn’t 
quarrel, but used to say something about it, * * * because I (she) didn’t believe in 
drinking.” ; 

Webster and his wife were happy in their marriage; “they got along perfectly.” 
They had one child, a boy then about 19 months old, who went by the pet-name 
of “Sonny-boy,” and of whom the father was “very fond”; even “crazy about him” ; 
and the wife was by way of soon giving birth to another child. 

During the time the young couple lived with the wife’s parents, that is, until 
they moved into their own home, which was just 2 months before the husband died, 
they paid only $30 per month for board, and had no other expenses; “we saved 
our money.” During the two months they lived in their own home they had only 
one servant of all work, to whom they paid $6.50 per week. According to the 
wife, they lived very modestly even then; but, according to Webster’s employer 
(who figures hereafter in this case), he lived so extravagantly that the latter had 
already grown suspicious of him some 4 months or more before he died, or 2 
months before he moved from his father-in-law’s house into his own home. 

For 6 or 8 years (except 10 months spent in the army) the deceased had been 
‘in the employ of J. B. Blogan, who, under the name of the Home Furniture Com- 
pany, did an installment business in furniture, etc. Blogan had one outside man, 
a collector. The inside men were Blogan himself and Webster, who was his book- 
keeper. Webster was a “very valuable” man; almost indispensable to Blogan. 

When he married, Webster’s salary was $130 per month. It was raised to $200 
per month for the year 1920. On January 1, 1921, it was again raised to $250 per 
month, where it remained until his death in June following. Employer and em- 
ployee were always on the most friendly terms, except that during the last few 
months the employer suspected his employee of robbing him, but said nothing about 
it to him. 

On Sunday morning, June 5, 1921, just after breakfast, which was usually about 
9 o'clock, Webster took his litle boy with him in his automobile and went to the 
store of Jones & McCan to meet two intimate friends. They remained together 
about three-quarters of an hour, and Webster had several drinks. He then went off 
in his automobile, accompanied only by his little son. He appeared to be sober when 
he left; but, as neither the time of his arrival nor that of his departure is fixed, 
the record does not show how much time elapsed between such departure and the 
time when he reached his home, which was between 12 and 12:30 p.m., nor does 
it show what he did during that time. 

When he reached home, “he was [appeared to his wife to be] under the influence 
of liquor. Couldn’t stand up”; intoxicated as he had never been before. 

The wife’s account continues as follows: 

“I got up—I was sick—and put the dinner on the table; and after I put it 
on I went out on the [front] porch and sat in the swing with the baby. And the 
baby wanted to go riding again, and I told him, ‘No, let’s stay here.’ And the 
baby kept crying to go riding, but I knew that my husband wasn’t in any condition 
to take the baby, and that is the reason I didn’t want him to go. And while I 
was sitting in the swing my husband went into the back of the house, and then came 
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to the door [the next-door neighbor says, “He came to the door several times 
whilst I was talking to her”], and told me he wanted to take the baby for a little 
ride, and I told him, ‘No.’ So he went back in the dining room, and when he got there 
he fell, and went to the back part of the house, and I heard him holler, and ran 
to the back room. He was sitting kind of sideways, and couldn’t get his clothes 
off, and couldn’t do anything, seemed to be crazy like, and I had never seem him act 
like that before; and so he fell across the bed, and then got up again, * * * and 
was going towards the clothes closet, and I asked him what he wanted, and he 
said, ‘Nothing,’ and fell on his back; and I was holding the baby, and the baby 
was crying, and he said, ‘I am going to kill the baby,’ and then I ran next door, 
and I heard a shot fired. * * * I was standing on the steps next door [when she 
heard the shot fired].” 

The flight to her neighbor’s occurred about one-half or three-quarters of an 
hour after Webster reached home; making it about 1 o’clock or a little after. 

She left her own house by the rear, and ran with her baby to the back door of 
her neighbor, calling her, “Oho, Mrs. Hamilton.” She came into Mrs. Hamilton’s 
kitchen, telling her, “Theo wants to kill Sonny-boy,” and that her husband was 
“drunk.” 

Mrs. Hamilton became very much excited, and, taking the child from its mother, 
she ran with it to her own next-door neighbor, Mr. Cummings. 

Mr. Cummings was prevented [we think erroneously, since it was all one con- 
tinuous occurrence] from telling what Mrs. Hamilton said to him; but it must have 
been something alarming, for “I started to run over to the house, and my wife asked 
me where I was going, and I told her to Webster’s home; and she asked me not 
to, and started crying, and begged me not to go, and I stayed; and then she insisted 
that I lock the front door, and I locked the front door; and finally I decided that 
the best thing to do was to call the police.” 

Accodingly Mr. Cummings telephoned the police, who arrived by automobile, 
“not over 5 or 10 minutes” later. 

Plaintiff had remained at the home of Mrs. Hamilton whilst the latter ran with 
the baby to Mrs. Cummings. The evidence does not show whether Mrs. Hamilton 
and the Cummingses heard the pistol shot. 

When Mrs. Hamilton returned to her own home, plaintiff had telephoned to her 
mother, and was standing on Mrs. Hamilton’s front lawn, or front gallery, when 
the police arrived. 

Mrs. Webster’s mother, on receiving her daughter’ message (the nature of 
which does not appear from the evidence) telephoned at once to her son, Harry 
Russell, plaintiff's brother. The latter came immediately, arriving within 5 minutes, 
and practically at the same time as the police. 

When the police first arrived, they went to Mr. Cummings, who told them that 
he had the baby, and that plaintiff was next door (at Mrs. Hamilton’s). Whereupon 
Police Lieutenant Allen testifies : 

“Mrs. Webster and another lady [Mrs. Hamilton] and Mr. Russell showed up 
at the same time as myself and Mr. Standifer [police patrolman]; and Mr. Russell 
asked her what was the trouble, and she told him that Mr. Webster was acting strange, 
and that she had moved the baby next door, and told us to be careful because he 
has a gun. * * * She said that she had sent the baby next door to keep the baby 
from getting killed, * * * and cautioned us to be particular because Mr. Webster 
had a gun, and she didn’t want us to get hurt. * * * ‘Threatened to kill the baby’— 
that is what she said. * * * Said she heard the report of the gun one time when she 
had run out, * * * and cautioned us to be particular.” 

The testimony of Patrolman Standifer and of Harry Russell is substantially 
the same, except that the patrolman says that she said Mr. Webster was “drunk,” 
and Mr. Russell does not remnember that she said he had threatened to kill the 
baby, though “she may have, but, if she did, I don’t remember it, because the moment 
she said he had already shot once I immediately ran in the house to see what I 
could do.” : 

We have given these minute details as to plaintiff’s cautioning the police and 
her brother to be careful merely for what they may be worth in connection with the 
suggestion that plaintiff knew that her husband had killed himself. For plaintiff 
denies that such was the fact, and she must be far more nimble-witter and callous- 
hearted than her testimony as a whole shows her to be to have thus quickly thought 
of the life insurance carried by her husband and remembered at once the details 





Acc.] Webster v. New York Life Ins. Co. 161 


of the suicide clauses therein; shamming so shamefully, not only as to the need for 
caution, but also as to the supposed danger for her baby, knowing all along that 
her husband was dead. 

Mr. Russell ran at once to the house of his brother-in-law, followed by Lieutenant 
Allen and Patrolman Standifer, calling him by name aloud several times as he entered. 
They went through the front door, through the hall, through the dining room, and 
into the bedroom. 

There they found Webster in his widerclothing and bare feet, sitting on a cane- 
bottomed stool which stood between a “dressing table” or “dresser” and the foot 
of the bed; his body lying back on the bed, with his right hand on his right leg, near 
a pistol, which lay on the stool between his legs. 

He was “bleeding from the mouth,” and the coroner found a bullet wound in 
his right temple, but “no powder marks.” Judging “from the wound and the course 
of the bullet,” the coroner “would say that he shot himself with the revolver”; but 
he was very properly not allowed to answer plaintiff’s counset as to whether he thought 
the wound was accidental or intentionally inflicted. The coroner’s official finding 
was “suicide.” 

As Mr. Russell saw the body of his brother-in-law, he exclaimed, “Oh, my 
God, he is dead”; or he has “shot” or “killed” himself, or he has “committed 
suicide.”’ He says he thinks he said the first. The police say they think he said 
the last, or “something of the kind.” 

{20} His exclamation at the time, whatever it was, was good evidence of what 
he thought at the time. But his opinion, whether at that time or at any other, is of 
no value whatsoever as to whether the death was an accident or suicide, for even the 
formal report of a coroner’s jury is at best but the weakest kind of evidence. 
Leman v. Life Ins. Co., 15 So. 388, 46 La. Ann. 1189, 24 L. R. A. 589, 49 Am. St. 
Rep. 348; and, “by the weight of authority, however, while such verdict is compe- 
tent to be received in evidence as part of the proof that the death occurred, it is 
not even prima facie competent as tending to prove the cause of such death; and 
this is true when it is introduced by either party.” 13 Corpus Juris, p. 1256; 37 
Corpus Juris, p. 633, § 436. See, also, text and note 13, page 634. 

Nor is there any significance in the fact that there was a looking glass to the 
dressing table or dresser in front of which the deceased was sitting at the time of 
his death. Neither Eckendorff nor Goldschmidt (Wolff Case) nor Von Buelow 
nor Sanchez found a locking glass necessary for their fatal purpose. 

But what is of some significance is that the dressing table or dresser had at 
least one drawer, a drawer in which the pistol was usually kept; and the fact that 
the deceased, when last seen alive, was undressing and going towards the clothes 
closet, as if looking for something, and, when next seen was in his underclothing, 
seated in front of the dresser with a drawer to it. Nightclothes are sometimes hung 
up in a clothes closet if not so soiled as not to be used again, and one who had 
hung up his nightclothes in a closet in the morning might very naturally, on not 
finding them, look for fresh clothes in the drawer of his dresser. Nor is it unreason- 
able to imagine that a drunken man might be seeking to get into bed around mid- 
day. [The evidence does not show whether the pistol was usually kept loaded.] 

Why a drunken man should pick up a pistol lying in a drawer no one could 
say; no more than one could say why a drunken man should threaten to kill his 
only baby, about whom he was “crazy,” because his wife refused to let him take the 
baby for an automobile ride, for “that was not of itself enough to drive a man 
to extreme desperation.” And, for the rest, “the freaks of a gun [or pistol] when 
not carefully handled [even by a sober man] are sometimes wonderful.” Boynton 
v. Equitable Life Assurance Society, 29 So. 490, 491, 105 La. 202, 204 (52 L. R. A. 
687). How much more wonderful may not such freaks be, when the gun is handled 
by a drunken man? 

Our conclusion is that the physical facts and circumstances of this case do not 
exclude with reasonable certainty the possibility of accident. Compare with the 
Boynton, Leman, Phillips (Morse), and Schlager Cases; also with the Valesi, 
Brignac, Canal-Commercial (Favrot), and Hastings Cases; all supra. 

[22] We think that the deceased was drunk, very drunk, “acting crazy’; “act- 
ing strange.” His wife swears he was. She said so at the time to Mrs. Hamilton 
and to the police. Mrs. Hamilton says he came “several times” to the door in 
the “15 or 20 minutes” that she was speaking to plaintiff on her front porch. He 
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had had “several drinks” with his friends before starting for home; and the evidence 
shows neither how long a time elapsed between the time he left his friends and the 
time he reached home, nor what he was doing in that time; and even “several drinks” 
of the vile stuff which is being bootlegged around is enough to make any man very 
drunk and “act crazy”; “act strange.” 

Now the days of drunken men are not so far removed in the past that persons 
of ordinary experience and observation do not remember that the mind of a drunken 
man becomes a “one-track mind,” imbued with only one single idea at the time, 
whatever that may be, from which it cannot be shaken, and around which it con- 
tinually revolves, ad nauseam. 

Webster wanted to take his little boy automobile riding; possibly because the 
child, of whom he was “crazy” fond, wanted to go, and his own inflamed mind 
could not see the danger thereof as his wife saw it. He may have been angered, 
after the fashion of a drunken man, because he was crossed in his wish by the 
unwillingness of his wife to trust the child to him; and he may have threatened to 
kill the child rather than not have him, after the manner of the false mother before 
Solomon, for experience teaches us that a drunken parent has not always the same 
instincts as a sober parent. Or he may have made the threat with a drunken man’s 
purpose to force his wife to comply with his wishes out of fear for the consequences 
of her refusal. We do not know, and Webster is not here to tell us,,even if he 
himself had any clear idea of what his own purpose was, and we doubt that he had 
any such clear idea of what he meant by his unnatural threat. There is no presump- 
tion that such a threat was meant seriously, and there is no proof in the record that 
it was. His wife says (or is made to say, by her counsel) on rebuttal, that she 
“did not honestly believe that Mr. Webster intended to kill your [her] baby,” and 
merely “was not taking chances with a drunken man.” 

Webster had therefore in his mind the one fixed idea of taking his baby riding, 
and that his wife was preventing him from carrying out his purpose. 

And, being intoxicated, he naturally felt the physical discomfort which any other 
sick animal would have felt, for intoxication is sickness. We are not here arguing 
that the habit of getting intoxicated is a disease; we are merely stating the fact that 
an intoxicated man is at the moment suffering from a derangement of his normal 
physical condition. In that sense Webster was sick, and could not but feel the 
physical discomfort attendant on such a condition. 

That was a mere physical sensation, and was not inconsistent with what was 
uppermost and alone in his mind; and he may instinctively have sought for relief 
in sleep or in lying down; undressing and looking for his nightclothes from sheer 
force of habit. He may not have known, or may not have cared, whether it was 
midday or midnight, for he “seemed to be crazy like.” All this we know nothing 
about; but it is an “hypothesis” which is not excluded by the physical facts and 
circumstances of this case. , 


But the point which we mean to emphasize is that Webster, obsessed as he was, 
until the very moment that his wife fled, with the idea of taking the baby riding, 
against his wife’s opposition, had at that time no room in his drunken head for any 
remorse over robbing his employer, if he did so, or for fear of detection, if there were 
any, and had no time to become worked up to the point of desperation over any 
such thoughts, even if they came to him, in the few moments which elapsed between 
the flight of his wife and the discharge of the fatal shot. 

[23] Hence there is more than room for doubt that he was actuated by any 
such motive. And the burden of proof was on defendant to show motive, if 
motive was essential to overcome the presumption in favor of accident, and establish 
suicide, for suicide is an affirmative defense, and the burden of proof is on the defen- 
dant to show it. Supreme Tent K. B. v. Stensland, 68 N. E. 1098, 206 Ill. 124, 
99 Am. S. Rep. 137. 


aX. 

[24] But the evidence does not even show that Webster was robbing his em- 
ployer, although it does not establish affirmatively the contrary. True, it shows that 
Webster was handling through his bank account more money than came to him by 
way of salary from Blogan, his employer; and the evidence does not show satisfac- 
torily where he got it or how he spent it—whether it was a mere “turnover,” the 


same money going out and coming back in the way of business, or stolen money com- 
ing in and squandergd in luxuries or dissipation. 
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Webster is not here to tell us where the money came from or where it went. 
In this we have only his bank account to guide us, to which we will revert later. 
But we cannot presume that he was a thief; and the inquiry must be whether it is 
shown that he was. But we do know that he occasionally bought and resold second- 
hand automobiles. How often we do not know. There is proof that he bought and 
resold one “Marmon” car, and “made a good deal of money on it,” but the amount 
is not shown, and that on this or another occasion “I believe he said he made $450.” 
His employer says: “He did occasionally buy and sell an automobile. He told 
me so on several occasions”; and, also: “I think Mr. Webster had been accus- 
tomed to loaning money, just little accommodation loans. * * *’ And _ plaintiff 
testifies : 

“After his (Mr. Webster’s) death, he (Mr. Blogan) phoned me to come down, 
‘stating that he had a note for me that some one owed Mr. Webster, and phoned me 
to eome down and get it..” 

So it is not impossible that Webster made some money outside of his salary, nor 
is it impossible that the money going out and coming in through his bank account 
may have been only a turnover of the same money. 

Webster kept his bank account in the same bank as his employer, for he was 
invariably paid his salary by check, and, although it does not always appear from his 
deposit slips on what bank these checks were drawn, it does appear that his salary 
checks for August and October were drawn on the Commercial National Bank of 
Shreveport, where Webster kept his own account. 

And it would be highly imprudent, and therefore not wholly probable, that a 
dishonest employee should keep his ill-gotten gains in the same bank with which 
his employer did business, and where the latter could, and (as the result shows) did, 
get information about the employee’s account, and keep watch over it. 

Mr. Blogan’s “cash business was not much,” but his “total actual receipts ran 
about $150 a day, on installments [brought in by the collector],” and on Mondays 
and Saturdays as high as $250 and $500. Mr. Blogan was therefore a large depositor, 
entitled to some favors at the hands of his banker, and Webster knew it, tor Webster 
made up the deposit slips, taking the cash out of the drawer where it was put when 
the collecter came in with it. 

Blogan suspected Webster: 

“My suspicions were aroused to this extent that I knew there was some irregu- 
larity, and I tried in different ways to detect just where Mr. Webster was getting 
his money. * * * He looked after my deposit, he made up the deposit by himself, 
and so I thought probably he might be taking money out of the deposit as it went to 
the bank. So I got the Commercial National Bank’s private detective down there— 
I had taken the matter up with him for a suggestion—and asked him’ was there any 
way that I could detect it, and he suggested that, ‘if you will mark certain denomi- 
nation bills, say, 5’s or 10’s or 20’s with certain marks, probably we can detect it 
that way.’ He suggested that, because we thought, if he was taking anything out of 
my money, he had taken it when he made up the deposit slip. So we did that for, 
I guess, half a dozen times, and we failed to find any irregularities in the deposits.” 

Blogan found quite often that “credit had been given on the ledger for pay- 
ments on installments which did not appear on the cash. But I never paid much at- 
tention about that. He always claimed it was an oversight.” 

Blogan tried as best he could to check up his own books, and either could not, 
or did not, find any irregularities. Webster knew that he was being checked up, 
because Blogan was doing this in his presence, and refused his assistance. “As I told 
you, while I was checking up his books, Mr. Webster showed some signs of nervous- 
ness, or seemed like he was opposed to my checking them up; seemed worried as 
to why I wanted to look into his books. * * * Naturally, if I was working for a 
man, and he began checking me up, or taking charge of the books, I would be worried 
a little over it. * * * It was perfectly natural that he should feel that way.” But 
there is nothing in the evidence tending to show that Webster gave any other indica- 
tions than as above that he feared the result of an investigation of his books. There 
is nothing to show that there was any effort or intention on the part of Blogan to 
put an expert on Webster’s books, and there is no evidence as to what such an 
investigation by an expert might have disclosed, for Blogan refused (as he had 
a right to do) to have his books examined after Webster’s death. And there is 
some evidence, not very clear, and all hearsay, as to some goods having been 
delivered C. O. D. without being entered on the books, and of a check which turned 
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up as payment of an account which seemed to stand open. But all this developed 
after Webster’s death, and therefore has no direct bearing on his state of mind at 
the time of his death, whatever may be its worth otherwise. 


Finally, these investigations and attempts at detection began about 4 months be- 
fore Webster died, but had openly ceased and been abandoned more than a month 
before he died. So that Webster, even if he were robbing his employer, was in no 
immediate danger of detection, and any fear of discovery which he might have had 
at the time must have worn off as time passed, and there is no indication whatever 
in the evidence that, at the time of his death, or during the time which immediately 
preceded it, Webster was laboring under any fear of his alleged peculations being 
discovered, and of his being called to account for them. Hence the record does not 
show that he had such a motive. 

XXI. 

As to remorse: That might drive a man to suicide, but we know of no instance 
in which it has actually done so. And the natural tendency of a man affected by 
remorse would be rather to make restitution, if he could, and this record shows that 
Webster had the means of making restitution far beyond any possible amount which 
he could have stolen, even if every dollar which he put into the bank beyond his 
salary were charged up against him as a theft from his employer. But, at any rate, 
remorse might have suggested restitution rather than suicide, and hence it is not 
proved that Webster killed himself out of remorse for his alleged shortcomings. 

XXII. 

We have now about reached the last stage of our weary journey; the windup of 
this tiresome recital of details, which “leap to the eye,” as it were, upon merely 
glancing through the record, but none the less take up much time in their rehearsal 
and orderly arrangement, which, when finished, will serve, beyond this particular 
case, no other purpose than to incumber our law reports, and maybe drive to despera- 
tion some unfortunate member of the bar who may attempt to wade through it. No 
other purpose, unless, perhaps, to point ou the infinity of details which may enter 
into the examination and development [in writing] of a case of this kind, depend- 
ing on circumstantial evidence only, and to emphasise the proposition with which we 
early started out, to wit, that each such case must necessarily stand on its own 
particular facts and circumstances. 


XXIII. 


[25] We will therefore now take up and consider Webster’s bank account 
part of which had been furnished by the bank to Blogan, and had aroused or 
strengthened his suspicions, and the whole of which, for one year before Web- 
ster’s death, is now before us. 


But before doing so it is in order to say that Webster bought his new home 
on April 5, 1921, just 2 months before his death, for the price of $10,800, of 
which he paid in cash $5,000 at the time of the sale, and for the balance furnished 
three notes of $2,000, $2,000, and $1,800, payable respectively, in one, two, and 
three years, for this cash payment will serve to explain certain checks drawn 
against his account. 


(A) The account begins with a balance on May 31, 1920, one year and six days 
before his death, of $4,643.22. To this must be added 25 deposits, made up of 52 
separate items, aggregating altogether $10,929.12; from this total of $15,572.34 must 
be deducted 91 checks, aggregating $14,945.64; thus leaving a balance, at the close 
of business on Saturday, June 4, 1921, the day before his death, of $626.70. 

There is no evidence in this record that Webster came by the balance of $4,643.22 
of May 31, 1920, otherwise than honestly, though, of course, it might be reasonable 
to argue that, if he were systematically robbing his employer in 1920-1921, he must 
have been doing the same before, and Webster is not here to tell where that balance 
came from; but Mrs. Webster says: ‘We saved our money,” and that may account 
for some of it. There is also a suggestion (but no proof) that Webster had some 
money “that he got from his father and mother,” and Mr. Blogan “knew that he was 
interested in a little*piece of land down here;” but it is not shown what the value of 
that land might be, and whether he sold it, or, if so, when. This balance, therefore, 
of itself shows nothing. 

(B) We have said that Webster made 25 deposits, in 12 months, an average of 
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two each month, consisting of 52 separate items. These 52 items consist of 12 salary 
checks, aggregating $2,650; of 17 other checks, aggregating $5,522.12, being one for 
$4,121.20, one for $629.45, one for $147.18, and 14 of less than $100 each, adding up 
$624.29; and of 23 cash items running from $30 to $225, aggregating $2,757 (includ- 
ing $65 in gold and silver coin). 

The check of $4,121.20 is the amount of a savings account transferred to his 
checking account to make up the sum needed for the cash payment on the home he - 
purchased April 5, 1921; being $4,000, with 4 per cent interest for 9 months, to wit, 
from July 2, 1920, to April 1, 1921. The two checks of $629.45 and $147.18, and the 
14 checks adding up $624.29, aggregating $1,400.92 for the 16 checks, may or may not 
have represented business transactions, but it is not conceivable that the 16 checks 
were payable to Blogan and passed through Blogan’s bank without attracting the 
attention of the bank, or of Blogan himself, who had been furnished by the bank 
with a copy of Webster’s account. Nor does Webster’s account show the deposit of 
a single check for an even $100, which was the amount of the check supposed to 
have been paid on an account which still stood open, of which we made mention in 
paragraph XX. 

The 23 items of cash deposited, running from $30 to $225, may or may not have 
represented business transactions (and by business transactions we mean partial 
payments on automobiles sold, and the return of the “little accommodation loans” of 
which Mr. Blogan spoke); but Mr. Blogan tried “half a dozen times” to find in 
these cash deposits the marked bills which he had put into his cash drawer, and 
failed to find them; so that we fail to discover on the deposit side of Webster’s 
account anything that even approaches proof that he was robbing his employer. True, 
the $2,757 in cash, and $1,400.92 in checks, deposited by him, are not explained; but 
Webster is not here to explain them, and we know of no rule in law or in reason 
which would permit us to assume that he could not do so, and therefore that he stole. 

(C) The 91 checks drawn against the account, aggregating $14,945.64, consist of 
2 checks adding $5,000 (to wit, $4,500 and $500) ; 1 check of $4,000; 4 checks adding 
$2,635.15 (to wit, $1,132, $882, $416.25, and $204.90) ; 1 check of $187.75; 6 checks 
adding $782.23 (to wit, $181, $132.70, $132.29, $115.24, $115, $106) ; 38 checks adding 
$1,041.50 (running in odd amounts from $25 to $89); 3 checks adding $300 (to wit, 
ry Set ; and 36 checks adding even $1,000 (running from $5 to $65, in multiples 
of $5). 

Of course, it must be remembered that we have not these checks before us, but 
only the account called for and furnished by the bank, and hence must be guided 
only by dates and amounts, as far as they may suffice. 

Thus guided, we find that the 2 checks adding $5,000 were given for the cash 
portion of the purchase price of the home bought on April Sth; that the $4,000 check 
was a transfer from his checking account into a savings account. on July 2, 1920 
(withdrawn with interest on April 1, 1921, to make up the cash payment just men- 
tioned) ; that the check of $187.75, charged off on June 26, 1920, was the premium 
on the policy herein sued upon (applied for on June 11, 1920, issued at New York 
on June 16th). 

For the rest we have no guide except the amount of the checks. The 4 checks 
adding $2,635.15 seem to indicate business transactions of some sort. The 6 checks 
adding $782.23 may or may not have been given in business transactions. The 38 
checks adding $1,040.51 may represent either business transactions or personal ex- 
penses, or partly both. The 3 checks of $100 each, and the 36 checks, adding even 
$1,000, were probably cashed over the counter. We do not know what became of the 
proceeds of any of these checks. 

(D) Accordingly, if we eliminate the $4,000 which Webster first transferred to 
his savings account, and then brought back into his checking account, we find that 
Webster handled exactly $10,945.64 in the year, as follows: 

(1) He drew against his old balance in bank of the year before exactly $4,016.52 
(being the amount by which he reduced the balance of May 31, 1920, amounting to 
$4,643.22, to a balance of $626.70 on June 24, 1921); to this should be added 12 
‘salary checks, amounting to $2,650, and also $121.20 of interest earned on his savings 
account (to wit, $4,121.20 less $4,000), making $6,787.72, for which we can account 
absolutely. In addition thereto he received 16 checks aggregating $1,400.92 (to wit, 
$629.45, $147.18, and $624.29), which 16 checks were almost certainly not payable to 
Blogan, but to himself; and he received (or took) in cash, $2,757, none of which 
could be identified as money taken from Blogan. This sum of $4,157.92 (to wit, 
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$1,400.92, plus $2,757) when added to the $6,787.72 above mentioned, makes up the 
$10,945.64 which passed through his hands in the year. 

(2) His disbursements were as follows: $5,000 cash paid on account of the 
home he purchased, and $187.75 for the premium on the policy herein sued upon; 
making $5,187.75 for which we can account absolutely. He paid out $2,635.15 by 4 
large checks ; $782.23 by 6 checks, each for more than $100, but less than $200; also 
$1,040.51 by 38 checks of less than $100 each; and he cashed over the counter 36 
checks, aggregating $1,300. These $5,757.89, added to the $5,187.75 above mentioned, 
make up the sum total of $10,945.64 which passed through his hands as aforesaid. 

(3) Out of the $5,757.89 above mentioned, Webster paid his ordinary living 
expenses, whatever they may have amounted to, for his whole salary went into his 
bank account as aforesaid, and the balance either represents business transactions of 
some sort or was squandered in high living or dissipation. But there is no evidence 
in this record showing that he lived high or dissipated; the evidence, so far as it 
goes, showing the contrary. And there is evidence tending to show that he did engage 

nsiome business transactions, to wit, occasionally buying and reselling automobiles 
and making some small loans, and this is to some extent corroborated by the fact 
that he received 16 checks aggregating $1,400.92, one of them for a fairly large 
sum—$629.45. 

(4) So that an anlysis of Webster’s bank account would not warrant, merely 
because of the large total amount that came and went through it, our concluding with 
anything like reasonable certainty (if it could be said to warrant such conclusion at 
all) that Webster was robbing his employer. And, if he was not doing so, it was 
nobody’s concern whence he received, and how he disposed of, his own money. 


XXIV. 


[26] Our conclusion is: (1) That the evidence does not show with anything 
like legal certainty, or show at all, that Webster was robbing his employer Blogan; 
(2) that, even if it did, it still does not show that Webster was in any immediate 
apprehension of discovery; (3) that, even if he had been under such apprehension 
about the time of his death, nevertheless his condition at the actual time thereof, and 
the suddenness with which it happened, show that such apprehension could not have 
been operating on his mind at that time; and (4) that the physical circumstances 
surrounding his death do not exclude the possibility of its having been the result of 
an accident. 

The presumption against suicide must therefore prevail for lack of evidence that 
the deceased was actuated at the time by any sufficient motive to take his own life. 

The judgment below will therefore be reversed, and a judgment entered for 
plaintiff as prayed for. 

Decree. 


The judgment appealed from is therefore reversed; and it is now ordered that 
plaintiff, Mrs. Gail R. Webster, do have and recover of defendant, New York Life 
Insurance Company, the full sum of $10,000, with legal interest from August 5, 1921, 
until paid, and costs of both courts. 

Rocers, J. (dissenting). I respectfully dissent from the conclusion reached in 
this case. The judge of the district court found that the insured had committed 
suicide. As I appreciate the evidence adduced on the trial, I think he was correct. 
His judgment, therefore, should be affirmed. 


MACK v. PACIFIC MUT. LIFE INS. CO. 
(No. 25155.) 
(Supreme Court of Minnesota. April 9, 1926.) 
208 Nortwestern Reporter 410. 
(Syllabus by the Court.) 

1. INSURANCE—MATERIAL MISREPRESENTATION IN APPLICATION 
FOR INSURANCE, MADE WITH INTENT TO DECEIVE AND DE- 
FRAUD, AVOIDS POLICY; MATERIAL MISREPRESENTATION IN 
APPLICATION FOR. INSURANCE AVOIDS POLICY, IF MATTER 
MISREPRESENTED INCREASES RISK OF LOSS, EVEN THOUGH 
NOT MADE WITH INTENT TO DEFRAUD (Gen. St. 1923, § 3370). 

A material misrepresentation in an application for insurance, made with intent 
to deceive and defraud, avoids the policy. Such misrepresentation will avoid the 
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policy if the matter misrepresented increases the risk of loss, even though it was not 
made with intent to defraud. 


(For other cases, see Insurance, Dec. Dig. 256[1, 2].) 


2. INSURANCE—GENERAL QUESTIONS IN INSURANCE APPLICATION, 
CONCERNING FORMER AILMENTS OF APPLICANT, DO NOT RE- 
QUIRE DISCLOSURE OF AILMENTS OF TRIVIAL, TEMPORARY, OR 
UNIMPORTANT NATURE BUT ONLY THOSE OF SERIOUS, DAN- 
GEROUS, OR PERMANENT CHARACTER. 

General questions in such application, calling for information concerning former 
ailments of the applicant do not requiré the disclosure of ailments of a trivial, tem- 
porary or unimportant nature but only those of a serious, dangerous, or permanent 
character. Gruber v. Germ. R. C. Aid Society, 129 N. W. 581, 113 Minn. 340, 
followed. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

3. INSURANCE—USUALLY JURY MUST DECIDE WHETHER MISREP- 
RESENTATION IN OBTAINING INSURANCE HAD IN FACT BEEN 
MADE, WHETHER IT IS MATERIAL, WHETHER MADE WITH IN- 
TENT TO DECEIVE AND DEFRAUD, AND WHETHER MATTER MIS- 
REPRESENTED INCREASED RISK OF LOSS; IN ACTION ON 
HEALTH POLICY DEFENDED ON GROUND OF FALSE STATE- 
MENTS IN APPLICATION, ON SHOWING THAT INSURED HAD 
MISSTATED NATURE OF ONE AILMENT, SUBMITTING QUES- 
TIONS WHETHER -MISREPRESENTATIONS HAD BEEN MADE, 
WHETHER THEY WERE MATERIAL, WHETHER THEY WERE 
MADE WITH INTENT TO DECEIVE AND DEFRAUD, OR WHETHER 
THEY INCREASED RISK OF LOSS, TO INJURY, WAS NECESSARY. 
Usually it is for a jury to decide whether a misrepresentation has in fact been 

made, whether it is material, whether it was made with intent to deceive and de- 

fraud, or whether the matter misrepresented increases the risk of loss. Upon the 
facts disclosed, it was necessary for the trial court to submit these questions to the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6, 7].) 


5. INSURANCE—Where agent of company incorrectly wrote truthful answer of 
insured in application, misstatement was not that of insured. 

Where the agent of the insurance company incorrectly wrote an answer in the 
application, and insured was innocent thereof, the misstatement is not that of the 
insured, who had orally disclosed the truth, and the policy cannot be avoided on the 
claim that such statement is a material misrepresentation of the insured. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Appeal from District Court, Hennepin County; Mathias Baldwin, Judge. 

Action by Sebastian Mack against the Pacific Mutual Life Insurance Company 
on a health policy. From an order denying its motion for judgment non obstante 
or for a new trial, defendant appeals. Affirmed. 

John G. Priebe and Jamison, Stinchfield & Mackall, all of Minneapolis, for 
appellant. 


Cobb, Wheelwright, Hoke & Benson and Claude Krause, all of Minneapolis, for 
respondent. 

Witson, C. J. Defendant appealed from an order denying its motion for judg- 
ment non obstante or for a new trial. Plaintiff prosecuted this action to recover upon 
a health policy which defendant says was procured by false statements in the applica- 
tion. The statements of plaintiff in the application which constitute the basis for the 
defense are: (a) That he never had kidney or bladder disease; (b) that he never 
had fistula; (c) that during the last seven years he had not consulted or been treated 
by any physician except Drs. W. H. Valentine and Helen Hughes Hilscher; (d) that 
he had never received any compensation for accidental injuries or sickness. The 
application for insurance was made August 5, 1921, and the policy bears the same date. 

(a) On January 1, 1917, the insured consulted Dr. Workman for the grippe. 
The doctor saw him on January 3, 5; 7, 8, 9, 10, and 24. On the last four dates the 
insured went to the doctor’s office. When the doctor first saw him he had a tem- 
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perature and complained of pain in the small of the back. From a urinalysis a trace 
of albumin and pus was found. He was kept in bed a few days. His bladder was 
irrigated. This treatment was painful. He was given medicine which produced 
alkalinity, of the urine and was advised to drink large quantities of water to flush 
out the kidneys and bladder. The medicine was later changed to urotropin, which is 
a urinary antiseptic. The doctor told him his “kidneys were a little off” and would 
quickly clear up, as they did. On January 10, his condition was substantially normal, 
and on the 24th he was discharged. The doctor testified that during this period the 
insured had acute cystitis or infection of the bladder and acute pyelitis or infection 
of the kidneys, and that his condition was serious. On January 13, 1917, the attend- 
ing doctor made a preliminary statement of sickness to the Interstate Business Men's 
Accident Association, with whom respondent then carried health insurance, in which 
he termed the nature of the illness “la grippe, followed by a mild pyelitis and cystitis.” 
On January 24, 1917, the attending doctor made an, affidavit as a final statement to 
the insurance company and referred to the nature of the illness as “la grippe, acute 
pyelitis, and cystitis mild.” On January 26, 1924, the doctor wrote counsel for the 
insured, referring to the ailment as pyelitis and a mild cystitis, and stated that “under 
rest and urinary antiseptics and irrigation of the urinary bladder he showed no trouble 
when last seen by me on January 24, 1917.” When the insured made a preliminary 
statement in reference to said illness to the insurance company, he said the nature 
of the illness was “grip, kidney and bladder trouble.’ The same statement was 
repeated in his final statement to the insurance company. This trouble has never 
recurred. 


(b) Some time prior to February 26, 1917, plaintiff had an anal fistula, and 
about that time Dr. Helen Hughes Hilscher performed a hemorrhoidectomy upon 
the plaintiff. Hemorrhoids are ordinarily known'as piles. From a medical standpoint, 
fistula is quite different from piles. Yet, Dr. Hilscher, testifying in the trial, said, 
“This man, Mr. Mack, had the condition known as piles. I found piles (we use the 
word ‘piles,’ the condition generally known as piles), a fissure, and fistula.” Dr. 
Hamilton testified that fistulas are a common part of hemorrhoids. It would seem 
that fistulas are usually included by laymen in the term “piles,” which in a technical 
medical term is known as “hemorrhoids.” On March 22, 1917, plaintiff made a pre- 
liminary statement of sickness to the insurance company above mentioned, reporting 
the nature of his illness as “rectum trouble.” The record does not disclose that the 
insured knew the distinction between fistula and piles. The question was whether 
he ever had or been treated for gastric or duodenal ulcer, indigestion, appendicitis, 
piles, fistula. He answered, “Yes; piles.” He then mentioned the operation. 

(c) On February 11, 1915, the insured consulted Dr. Workman about a sore 
mouth. This ailment was trivial. On August 1, 1916, the same doctor removed 
under cocaine what was probably a chicken bone lodged in a fissure in the rectum. 
Dr. Workman, in January, 1917, was consulted by plaintiff as above mentioned. 
Insured omitted to disclose Dr. Workman as one of the physicians consulted or 
treating him during the seven years immediately prior to making the application. 

(d) Insured received from the above-mentioned insurance company $13.57 
covering the first 8 days of January, 1917. He also received $146 for 41 days con- 
fining disability and $20 for two weeks nonconfining disability, or a total of $166.40 
incident to his operation of hemorrhoids. A portion of the answers in the application 
were written by hand, but question No. 14, “Have you ever received or been refused 
compensation for accidental injuries or sickness?” was answered, “No,” in type- 
writing. Insured testified that the typewritten answer was not in the application 
when he signed it. He is corroborated by another witness. Insured and the corrobo- 
rating witness testified that insured orally disclosed in detail the fact of his having 
received compensation as above mentioned. 


fl] 1. A material misrepresentation in the application, made with intent to 
deceive and defraud, avoids the policy. Such misrepresentation will avoid the policy 
if the matter misrepresented increases the risk of loss, even though it was not made 
with intent to deceive or defraud. Section 3370, G. S. 1923: Price v. Standard Life 
& Accident Ins. Co., 95 N. W. 1118, 90 Minn. 264; Johnson v. National Life Ins. 
Co., 144 N. W. 218, 123 Minn. 453, Ann. Cas. [915A, 458; Olsson v. Midland Ins. 
Co., 165 N. W. 474, 138 Minn. 424; Ivanesovich v. N. A. Life & Casualty Co., 176 
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N. W. 502, 145 Minn. 175; First Nat. Bank of Duluth v. Nat. Liberty Ins. Co., 194 
N. W. 6, 156 Minn. 1, 38 A. L. R. 380. The burden of proof is on the defendant. © 

[2] 2. The general questions in an application for insurance, calling for informa- 
tion concerning former ailments, do not require the disclosure of ailments of a 
trivial, temporary, or unimportant nature, but only those of a serious, dangerous, or 
permanent character. Gruber v. German Roman Catholic Aid Society, 129 N. W. 
581, 113 Minn. 340; Ames v. N. Y. Life Ins. Co., 191 N. W. 274, 154 Minn. 111. 

[3] 3. If the. evidence is conclusive in establishing a misrepresentation within 
the spirit of the law, as above stated, a question of law is presented. In Flikeid v. 
N. Y. Life Ins. Co. (Minn.) 203 N. W. 598, and Shaughnessy v. N. Y. Life Ins. Co. 
(Minn.) 203 N. W. 600, the matters concealed were so directly connected with glioma, 
‘he cause of death in each case, and the evidence was so conclusive, we held that the 
defense was established as a matter of law. In the case at bar, all former ailments 
were cured and had no connection with present ailments. Usually it is for a jury 
to decide whether a misrepresentation has in fact been made, whether it is material, 
whether it is made with intent to deceive and defraud, or whether the matter mis- 
represented in fact increases the risk of loss. Price v. Standard Life & Accident 
Ins. Co., supra; Johnson v. National Life Ins. Co., supra; Ivanesovich v. N. A. Life 
& Casualty Co., supra; Ames v. N. Y. Life Ins. Co., supra. The jury necessarily 
took into consideration the lapse of time since insured had the ailments in question, 
how severe they were, and how fully he had recovered, as bearing upon the element 
of intent to deceive and defraud and as to whether the company would have issued to 
him the policy had it known what he did not state. 

[4] 4. The proper practice in the trial of the question, as to whether the insurer 
would have issued the policy had it known the true facts, is to permit the witnesses 
to disclose the facts, and the trier of fact will decide. In this case some of the 
witnesses were asked whether, if they had known the true facts, a policy would have 
been issued. Such question calls for an answer which is the ultimate question of 
fact to be determined by the jury. This practice is not commendable. 

Whether insured failed to disclose the truth in reference to the matter misrep- 
resented, as set forth in paragraphs (a), (b), and (c) of the statement of facts 
herein, with intent to deceive and defraud, whether any or all of the ailments not 
disclosed were temporary or transitory, whether Dr. Workman’s name might have 
been omitted as attending physician, because such ailments were temporary, and 
whether any of such misrepresentations were material and increased the risk of loss, 
were questions of. fact to be determined by the jury, and the trial court so held. The 
jury was permitted under the charge and under the evidence in this case to conclude 
that the insured did not fail to disclose the fistula, but that on the contrary the 
information given by him should have been construed as covering an ailment which 
as commonly understood includes the particular affliction of fistula. The jury also 
would have been justified in saying that, even if there was a misrepresentation in 
respect to any of the ailments mentioned, it was immaterial because of a complete 
recovery several years prior to making the application and having no connection 
with present afflictions. It was also permissible for the jury to find that, had the 
truth been disclosed in reference to all of the misrepresentations, the insurer would 
nevertheless have accepted the risk. 

We do not find it necessary to pass upon the specific argument of respondent 
that the evidence was insufficient to take the case to the jury, on the theory that the 
insurer had knowledge of the true facts, and upon the insufficiency of the evidence 
to establish the fact that ¢he insurer would not have issued the policy had it known 
the truth. If there was any such error in the case, respondent has not been prejudiced 
by it and is not in a position to take advantage of it in this court. 

[5] 5. The evidence in reference to the non-disclosure as to having received 
compensation for sickness is in conflict. The record justifies a finding by the jury 
that the plaintiff made a full and truthful statement to the agent of the insurer at 
the time of signing the application. It would also support the inference that the 
handwritten answers in the application were made at the time of its execution, and 
that the particular answer in question, written in by typewriter, was inserted after 
its execution and while in possession of the insurer, without the knowledge or approval 
of the insured. This is not a case where an effort is made to hold the insurer to an 
unauthorized contract made by a soliciting agent, as discussed in Shaughnessy v. 
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N. Y. Life Ins. Co., supra. But in a case of this character it is proper to show the 
facts to exonerate insured from misrepresentation. If the authorized agent of the 
company incorrectly wrote this negative answer in the application, and the insured 
was innocent thereof, then the misstatement was not that of the insured who had 
orally disclosed the truth, but that of the insurer. The policy cannot be avoided on 
the theory that such statement is a material misrepresentation of the insured. Kausal 
v. Minn. Farmers’ Mutual Fire Ins. Co., 16 N. W. 430, 31 Minn. 17, 47 Am. Rep. 
776; Wilson v. Minn. Farmers’ Mutual Fire Ins. Co., 30 N. W. 401, 36 Minn. 112, 
1 Am. St. Rep. 659; Whitney v. Nat. M. A. Ass’n, 59 N. W. 943, 57 Minn. 472; 
Norman v. Kelso Farmers’ Mutual Fire Ins. Co., 130 N. W. 13, 114 Minn. 49; Otte v. 
Hartford Life Ins. Co., 93 N. W. 608, 88 Minn. 423, 97 Am. St. Rep. 532; Zimmer- 
man v. Bankers’ Casualty Co., 165 N. W. 271, 138 Minn. 442. 
Affirmed. 


HOLMES v. AMERICAN NAT. INS. CO. 
(No. 25657.) 
(Supreme Court of Mississippi, Division B. April 19, 1926.) 
107 .Southern Reporter 867. 
(Syllabus by the Court.) 

1. INSURANCE—CLAUSE IN ACCIDENT POLICY, EXCLUDING LIA- 
BILITY FOR INTENTIONAL INJURIES, HELD TO LIMIT LIABILITY 
TO ACCIDENTAL INJURIES NOT INTENTIONALLY INFLICTED, 
PRECLUDING RECOVERY ON AGREED STATEMENT SHOWING 
ACCIDENTAL INJURY INTENTIONALLY INFLICTED. 

Clause in accident policy, excluding liability for injuries intentionally inflicted, 
held to limit liability to accidental injuries not intentionally inflicted, and precludes 
recovery on agreed statement that insured was injured by external, violent, and 
accidental means, intentionally inflicted. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

2. INSURANCE. 

An intentional injury by another may be accidental as to insured, but insurance 
company may provide against payment for such injury. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

Appeal from Circuit Court, Jones County, Second District; R. S. Hall, Judge. 

Suit by Elijah Holmes against the American National Insurance Company. 
Peremptory instruction for defendant, and plaintiff appeals. Affirmed. 

D. B. Cooley, of Laurel, for appellant. 

A. S. Scott, of Laurel, for appellee. 

Howtpen, P. J. The suit is to recover upon an accident insurance policy, on 
account of an injury to the insured, who was intentionally shot by another person. 
From a peremptory instruction granted the insurance company, this appeal is 
prosecuted. 

The agreed statement of facts, among other things, contains the following: 

“It is further agreed that on or about the 10th day of March, 1925, plaintiff was 
shot by one Willie Hall, with a pistol, in the abdomen, and very dangerously 
wounded; that said bodily injury was sustained solely through external, violent, 
and accidental means, and that said injury left an external and visible mark on the 
body of plaintiff; that said injury was intentionally inflicted upon plaintiff by the 
said Willie Hall for personal reasons.” - 

The record also shows that the injury received by the insured “wholly and 
continuously disabled plaintiff from performing any and every duty pertaining 
to his ‘business or occupation, for a period of 2% months.” It is agreed that the 
insured shall recover $125, if entitled to recover any sum. 

The accident policy provides that there shall be no liability for “injuries in- 
tentionally inflicted upon the insured by any person for private or personal rea- 
sons.” The facts agreed to by counsel herein, as will be seen above, show that 
the injury sued for was intentionally inflicted upon the insured by one Willie Hall, 
for personal reasons. Therefore the appellee insurance company contends that no 
recovery can be had in this case, because the injury or accident in question was 
intentionally inflicted, and is excluded from the policy. 
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The appellant makes the contention that, when counsel for appellee agreed that 
“said bodily injury was sustained through external, violent, and accidental means,” 
he, to use an old familiar expression, “agreed himself out of court,” because the 
agreed facts bring the case within the provisions of the policy. 

[1] We cannot bring ourselyes in accord with the position taken by counsel for 
appellant, because the policy expressly provides that there shall be no liability 
for any injury intentionally inflicted for personal reasons; this clause limits the 
liability of the insurance company to those accidental injuries not intentionally 
inflicted by another person. The intentional infliction of an injury to the insured 
may, in a legal sense, be accidental so far as he is concerned, but the policy clearly 
provides there shall be no liability for such accidental injuries intentionally inflicted. 

[2] To try to make it somewhat plainer: An intentional injury by another may 
be accidental as to the insured, but the insurance company may provide against 
payment where such accidental injury is intentionally inflicted upon the insured; 
and that is exactly what the policy provides in the case before us. See the cases 
of Fidelity Casualty Co. v. Johnson, 17 So. 2, 72 Miss. 333, 30 L. R. A. 206, and the 
recent ([officially] unpublished) case of Mattie Hutson v. Continental Casualty 
Co., 107 So. 520, decided by this court March 22, 1926. 


In view of the conclusions above, the judgment of the lower court is affirmed. 
Affirmed. ‘ 


CRIST v. MASSACHUSETTS BONDING & INS. CO. (No. 15601.) 


(Kansas City Court of Appeals. Missouri. March 1, 1926. Rehearing Denied 
April 5, 1926.) 
282 Southwestern Reporter 64. 

2. INSURANCE—IN ACTION ON ACCIDENT POLICY, EVIDENCE 
HELD TO SUPPORT FINDING THAT INSURED WAS NOT AGGRES- 
SOR IN ENCOUNTER IN WHICH HE WAS SHOT TO DEATH. 

In action on accident policy, evidence held to support finding that insured’s 
assailant was aggressor in encounter in which insured was killed, and to sustain 
verdict against insurer. 

(For other cases, see Insurance, Dec. Dig., § 665[5].) 


Error to Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

Action by Mary L. Crist against the Massachusetts Bonding & Insurance Com- 
pany on an accident insurance policy. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Mason & Honnold, of Tulsa, Okl., H. D. Dow, of Sedalia, and Harding, Murphy 
& Tucker, of Kansas City, for plaintiff in error. 

_ Geo. F. Longan, of Sedalia, and Mark A. McGruder, of Sedalia, for defendant 
in error. 

ArNnotp, J. This is an action to recover on a policy of accident insurance issued 
by defendant to one Leo J. Crist, of date May 15, 1923; the term thereof beginning 
at 12 o’clock noon on said date, continuing for the months of June, July, August 
September, October, and November, 1923, and insuring said Crist against the 
effects resulting directly and exclusive of all other causes from bodily injuries 
sustained during the life of the policy solely through external, violent, and accidental 
means (excluding suicide, sane or insane), and against disability resulting from 
illness which is contracted and begins during the life of the policy and after it 
has been maintained in continuous force for 15 days from its date, in the principal 
sum of $2,000, if the death of the’insured resulted directly and exclusive of all other 
causes from the bodily injury sustained and within 120 days from the date of the 
accident. 7 

The petition which is formal alleges the facts relative to the issuance of the 
policy; that plaintiff herein is the mother of the insured and was named as bene- 
ficiary in the policy in case of death by accident as provided in the policy; that 
defendant is a corporation authorized to do business in the state of Missouri 
Plaintiff states that the insured died on August 11, 1923, in or near the city of 
Tulsa, Okl., while said policy was in full force and effect; that he came to his death 
directly and exclusive of all other causes by being fired upon and shot in and 
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about the head and body with a shotgun then and there held by one Tood Harlow, 
from which wounds so received said insured died instantly. 

The petition further alleges that the required notice of the death of the insured 
was given defendant, and that upon receipt of such notice defendant furnished 
plaintiff with blanks for proofs of death, and that,proofs of death were furnished 
as required by the terms of the policy; that plaintiff demanded payment of $2,000, 
the amount of the policy, but payment has not been made. Plaintiff states that more 
than 60 days have expired since proofs of death were filed in accordance with the 


terms of the policy herein sued on, and asks judgment for the amount of the 
policy and costs of suit. 


The answer is, first, a general denial, and as affirmative defense it is alleged 
that the death of the insured was a direct result of his willful and intentional act. 

The cause was instituted in the circuit court of Pettis county and was there 
tried to a jury. Verdict and judgment were for plaintiff in the sum of $2,000, and 
defendant appealed to this court. On motion of plaintiff the appeal was dismissed 
for failure.to comply with our rules, and the case is now here on a writ of error. 

It was stipulated by the parties hereto that defendant might introduce in evi- 
dence in this case all the testimony taken at the murder trial at Pawhuska, Osage 
county, Okl., in case No. 1233, entitled State of Oklahoma v. C. C. Harlow; it 
being provided that all of such testimony be introduced, and not merely parts or 
extracts therefrom. This stipulation provided that— 

“It is understood and agreed that under the laws of the state of Missouri such 
testimony above referred to would not be admissible in the form referred to, but 
plaintiff agrees to and hereby waives any and all legal objections to the admissibility 
of said testimony.” 

It was further stated that it was the purpose and intent of the parties that, 
when such testimony was so produced and introduced, it should have the same force 
and effect as though taken originally in the form of depositions in the case at bar, 
or as though the witnesses appeared in person at the trial of this cause. In 
addition to some parol evidence, the testimony taken at the said murder trial in 
Oklahoma was introduced as per stipulation. 


The testimony shows that the insured, Leo J. Crist, was a young man 24 years 
of age, married, and had one child; that he and his family lived with his mother, 
the plaintiff herein, on a small farm 2 or 3 miles west of the city of Sedalia, Mo.; 
and that he was employed in some shops in Sedalia. He was rather small of stature 
and weighed 135 to 150 pounds. With his wife and child, Crist went from 
Sedalia, Mo., to Tulsa, Okl., where he arrived on August 4, 1923; the purpose of 
the journey being that Mrs. Crist, during her approaching confinement, might be 
with her mother, Mrs. Zack Burton, who lived at Tulsa. Crist had bought the 
automobile in Sedalia, and was obligated to pay for it in installments; one payment 
being about due. C. C. (Tood) Harlow, who also had married a daughter of the 
Burtons, had promised to furnish Crist money to meet the payment, so that Crist 
might remain with his wife during her confinement. Harlow, who was a wealthy 
Osage Indian, resided a few miles from Tulsa at a point between Tulsa and the 
home of young Burton, a brother of the wives of Harlow and Crist. 

On August 11, 1923, Crist, with his wife and mother-in-law, left Tulsa in an 
automobile to visit Mrs. Crist’s brother above mentioned, and on the way they 
stopped at the home of Harlow for a call and incidentally to see about getting the 
money for payment on the car. On arriving at the Harlow home, they parked 


their car on the east side and at the front of the house and repaired to the house 
or to the lawn in front thereof. 


The testimony shows that, after they had left their car and come into the yard 
and onto the porch, Harlow came around the side of the house and sat down with 
them, and they all engaged in friendly conversation for a few moments; that Crist 
then left the party and went through the house, presumably to get a drink of 
water; and that Harlow soon followed him through the house. Within 3 or 4 
minutes a shot was fired, and Harlow came running back through the house. 

The evidence shows that at the west side, or rear, of the house, there was a 
screened-in porch, and west of that and adjoining was a 4-foot platform, with steps 
leading from it to the ground. The porch had a door opening onto the platform and 
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swinging to the north and which was located in about the center of the platform. 
Adjoining the porch was a room of the house which extended to the south. 

On the firing of the shot the persons who had been in the front of the house 
hurried to the rear and found Crist’s dead body lying on his back with his feet 
under the running board of a Ford automobile which was standing slightly northeast 
and southwest within a foot or a foot and a half of the steps leading to the platform, 
with his head between the front of the car and the steps. Crist had been shot in 
the head, and death was instantaneous. 

Witnesses described the situation as follows: The body of Crist was found 
with his head close to the steps, his feet under the running board and almost against 
the right rear wheel of the car, the head lying northeastward and the feet south- 
westward, the position of the room adjoining the screened porch on the east of the 
body and the automobile as above stated. There is some dispute as to the proximity 
of the body to the steps and the automobile.. On this point the testimony of 
Mrs. Crist, widow of the insured, is as follows:. 

“Well, he was lying on his back with his head against the platform steps, and 
you couldn’t get between his head and steps, and his legs were up under the Ford 
car almost to his knees. 

“Q. What kind of Ford car; was it a touring car? A. A roadster with a 
commercial bed on the back of it. 

* Q. How far were your husband’s feet from the back wheel? A. Well, wasn’t 
very far. 

“Q. Close? <A. Yes, sir. 

“(Q. But they were ‘under it? A. His legs were up under the fender. 

“Q. Back or front? A. Towards the back wheel.” 

As to the location of the car from the steps, this witness testified that it was 
about a foot, or less, and that a person could not easily go between the car and 
the steps. One witness for Harlow, one Thurman, stated the automobile stood 
some 6 feet or more from the steps; but in this statement he was not corroborated 
by any other witness. 

There is testimony that a small pocket knife was found near the body of Crist. 
The knife is described as having two blades, the larger of which was about 2 inches 
in length and closed and the smaller one which was open had the point broken off, 
leaving the blade not quite half.an inch in length. In further elucidation it was shown 
that Harlow was a young man, about 6 feet in height and weighed from 200 to 300 
pounds, so that by comparison he was much larger than Crist. 

Mrs. Burton, mother-in-law of Harlow and Crist, testified she was at. the 
scene of the shooting immediately after the shot was fired; that she saw Crist’s 
body lying on the ground, and corroborated testimony of Mrs. Crist, the widow, 
as to its location and position. This witness further testified that she examined the 
Ford car beneath the running board of which the body was lying, and that she saw 
blood and brains on the car “extending, from the part where the seat is, back;” that 
she saw no blood on the hood of the car; it was nearer the back—the body of the car; 
it had a bed that extended back behind. She stated she saw no blood in the back 
of the bed, but did see it on the side, next to the house on the body of the car— 
blood and brains, too. ' 

The record shows there was but one eye-witness to the shooting, to wit, Bill 
Thurman, who was in the employ of Harlow, who was not overly bright and was 
under age. This witness stated he was in the house, and that Crist came around 
the house to the back thereof, and that he himself went through the house to the 
back and joined Crist at the rear; that they sat on the running board of the car and 
talked a few minutes and that Crist asked him to call Harlow out of the house; 
that he went and called Harlow, but Harlow was busy and could not come then; 
that Crist told him three times to call Harlow and to tell him if he didn’t come he 
(Crist) would come in and drag him out; that each call was more insistent than its 
predecessor and each time accompanied by epithets and threats; that in a few minutes 
Harlow came out of the house; that, while witness was talking to Crist, Crist had 
a knife in his hand whittling on a clothespin; that, when Harlow came out, Crist 
said to him, “Well, what about it?” that witness did not hear Harlow’s reply; that 
Crist threw the clothespin in the back of the bed of the automobile, and “took a 
smash at him, a smash or so”; that Harlow started toward the house, and said, 
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“Don’t follow me in here,” and then came upon the steps; that Crist “started coming 
up there, slow about it, but he started coming up the steps,’ and then followed 
Harlow toward the house; that Harlow got a shotgun, and said to Crist, “Don’t 
come any further,’ and that Crist said, “I’m not afraid of the God damn gun”; 
that Crist then took another step, and: Harlow shot him; that, when Harlow shot, 
Crist had a knife in his upraised hand and the blade, which was not very long; 
was open. The witness stated that at the time Harlow was standing inside the 
screen door, gun in hand, and propping the screen door open with his foot, and that 
when the shot was fired Crist was about to get upon the steps; that Crist fell 
between the steps and the Ford car, a few feet from the car. In describing the way 
in which Crist fell, this witness stated that “he just kind of fell backwards * * * just 
kind of weaved.” 

There was testimony to the effect that Crist’s knife was found, after the shooting, 
on the running board of the Ford car. Thurman testified that, when Harlow first 
came out of the house, Harlow and Crist started to go toward the west and then 
came back; that the witness was sleepy and started to go to bed in the small room 
adjoining the screened-in porch; that he lay down on the bed and glanced out and 
saw Harlow and Crist coming back; that he had been on the bed 4 or 5 minutes when 
he saw Harlow with the gun; that the gun was kept behind the door of the room 
where he was on the bed; that he did not see Harlow get the gun and did not see 
him in the room. 

This witness was contradicted by the state’s witnesses in many essential 
details, notably in the location of the Ford car, the relative position of the body of 
Crist as regards the car, and its proximity to the steps of the platform; also there 
was a contradiction between the testimony of this witness and that of all the others 
relative to whether Crist went through, or around, the house in reaching the rear 
thereof. The relevancy of all this testimony to the facts in the case at bar will 
appear hereafter. ; 

It is defendant’s theory that Leo J. Crist, the insured, was the aggressor in the 
encounter which resulted in his death, and therefore that his death was not caused 
by accidental means, but was such a result as any reasonable person might have 
foreseen. Appellant urges that error was committed by the court in refusing to 
sustain the demurrer offered at the close of plaintiff's case and again at the close 
of all the evidence; that, under the terms of the policy, the burden of proof was 
upon plaintiff to show that the death of the insured was due to bodily injuries re- 
ceived solely through accidental, violent, and external means. Atherton v. Railway 
Mail Ass’n (Mo. App.) 221 S. W. 752; Koprivica v. Ins. Co. (Mo. App.) 218 S. W. 
689; Brunswick v. Ins. Co., 213 S. W. 45, 278 Mo. 154, 7 A. L. R. 1213; Dunn 
v. Ins. Co., 196 S. W. 100, 197 Mo. App. 457. 

[1] This brings us to the question of whether the proof that Harlow was the 
aggressor in the encounter was of sufficient substance to take the case to the jury. 
If this question is answered in the affirmative, the court did not err in refusing 
defendant’s preemptory instructions, for it is the rule, which will not be disputed, 
that, where there is present such substantial proof, this court will not disturb the 
finding of the jury. Black v. Emory (Ma App.) 275 S. W. 51, and cases therein 
cited. 

[2] There was testimony introduced at the murder trial in Oklahoma to the 
effect that Crist had made threats against the life of Harlow, but we think that 
evidence is not material here. We have to consider the circumstances immediately 
surrounding the killing as decisive of the point here in dispute. Bill Thurman’s 
testimony at the murder trial, if believed by the jury, would seem to support de- 
fendant’s theory that Crist was the aggressor and that Harlow killed him in self- 
defense, and Thurman being the only eyewitness, his testimony could not be directly 
refuted. 

But in some very essential details this witness was flatly contradicted by wit- 
nesses for the state; e. g., as to the distance of the Ford car from the porch and 
the position of the body of Crist in relation to the car. Thurman stated that Crist 
was shot while advancing toward Harlow, and yet he said that Crist fell upon his 
back with his head toward Harlow—a situation not possible if Thurman’s testimony 
were true. There are other points of significant import which, if believed by the 
jury, would tend to disprove the truth of Thurman’s testimony; or instance, that 
the blood and brains of the dead man were found on the side of the automobile near 
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where Crist had been sitting on the running board of the car. From this evidence, 
the jury might reasonably infer that Crist was not on his feet and advancing toward 
Harlow when shot, for, if he had been, his head would have been in a line above 
the body of the car. Also there was testimony on the part of the state that Crist’s 
knife was found, after his death, on the running board of the car and that the 
body was found with the feet well under the running board, in front of and near the 
right rear wheel. This situation, the jury were justified in believing, was not possible 
if the encounter took place as. Thurman testified. 

We think the evidence, as a whole, supports the reasonable inference that 
Harlow was the aggressor in the affray and that it sustains the verdict of the jury. 
This being true, under the law, we are not authorized to disturb that finding. 

The judgment is affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


EASTEP v. NORTHWESTERN NAT. LIFE INS. CO. (No. 24895.) 
(Supreme Court of Nebraska. April 9, 1926.) 
208 Northwestern Reporter 632 
(Syllabus by the Court.) 

1. APPEAL AND ERROR—WHERE AFTER EVIDENCE IN LAW ACTION 
MOTION OF EACH PARTY FOR DIRECTED VERDICT WAS SUS- 
TAINED, AND JURY WAS DISCHARGED, FINDINGS OF FACT BY 
COURT- WERE EQUIVALENT TO VERDICT. 

After the evidence was submitted in a law action the opposing parties each 
moved for a directed verdict. The motion was sustained. Thereupon the jury was 
discharged and the court rendered its judgment. In such case it is elementary that 
the findings of fact by the court are equivalent to a verdict by a jury. 


(For other cases, see Appeal and Error, Dec. Dig. § 997[3]). 


2. INSURANCE—IN ACTION ON LIFE AND ACCIDENT POLICY, IN 
VIEW OF EVIDENCE, RENDERING JUDGMENT FOR PLAINTIFF 
BASED ON FOUR YEARS DISABILITY WITH INTEREST WAS NOT 
ERROR, AND OVERRULING MOTION TO INCREASE AMOUNT TO 
SUM CORRESPONDING TO FIVE YEARS’ DISABILITY WITH IN- 
TEREST WAS NOT ERROR. 

Evidence examined and held that, under the insurance policy in suit, and the sub- 
mitted facts, the court did not err in rendering a judgment in favor of plaintiff, in 
the sum of $2,000 and interest, nor did the court err in overruling plaintiff’s motion 
to increase the amount of the judgment in the sum of $500 with interest. 


(For other cases, see Insurance, Dec. Dig. § 665[5]). 


3. INSURANCE—FRACTURE OF BOTH BONES OF INSURED’S LEG RE- 
QUIRING AMPUTATION RENDERING HIM INCAPABLE OF FOL- 
LOWING GAINFUL OCCUPATION FOR FOUR YEARS HELD TO 
ENTITLE HIM TO RECOVER ON ACCIDENT POLICY. 

The insured, under a life and accident insurance policy, received a personal injury 
which fractured both bones of. one of his legs in such manner that the ends of the 
fractured bones protruded through the flesh and the skin. Failing to secure a union 
of the bones, the leg was amputated about five inches below the knee, which rendered 
the insured incapable of “following any gainful occupation” for a period of four 
years. Held that, in view of the facts, the insured came within the terms of the 
policy and was entitled to recover thereon. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


4. INSURANCE—PROVISIONS IN ACCIDENT INSURANCE POLICY ° 
WILL BE GIVEN PRACTICAL AND RATIONAL CONSTRUCTION 
CONSISTENT WITH COMMON FAIRNESS AND WITH VIEW TO 
AVOID RATHER THAN ENFORCE FORFEITURE, IF TERMS OF 
INSTRUMENT WILL FAIRLY AND JUSTLY PERMIT. 

“The several provisions contained in an accident insurance policy will be given a 
practical and rational construction, one consistent with reason and common fairness, 
and with a view to avoiding, rather than enforcing, a forfeiture, if the terms of the 
instrument will fairly and justly permit it.’ Rathbun v. Globe Indemnity Co., 184 
N. W. 903, 107 Neb. 18, 24 A. L. R. 191. 


(For other cases, see Insurance, Dec. Dig. § 146[3]). 
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5. INSURANCE—WHERE SPECIAL PROVISION OF ACCIDENT INSUR- 
ANCE POLICY IS SUSCEPTIBLE OF BUT ONE CONSTRUCTION, 
WHICH SUBSTANTIALLY DEFEATS OBJECT. AND PURPOSE OF 
ENTIRE CONTRACT, SUCH PROVISION WILL BE REJECTED, AND 
COURT WILL LOOK TO WHOLE INSTRUMENT AND GATHER 
THEREFROM MANIFEST INTENTION AND PURPOSE OF PARTIES. 
“Where the language of a special provision in an accident insurance policy is 

susceptible of but one construction, and that construction inevitably leads to an un- 

reasonable or absurd result and substantially defeats the object and purpose of the 
entire contract, such provision will be rejected as inoperative, and, ignoring the same, 
the court will look to the whole instrument and gather therefrom the manifest inten- 
tion and purpose of the parties and adjudicate accordingly.” Rathbun v. Globe 
Indemnity Co., 184 N. W. 903, 107 Neb. 18, 24 A. L. R. 191. 


(For other cases, see Insurance, Dec. Dig. § 146[1]). 


Appeal from District Court, Dawes County; Westover, Judge. 

Action by Volney Carson Eastep against the Northwestern National Life Insur- 
ance Company. Judgment for plaintiff for less than he asked, and both parties appeal. 
Affirmed. 

Sears, Horan & Shaw, of Omaha, and E. D. & F. A. Crites, of Chadron, for 
appellant. 

Allen G. Fisher, of Chadron, and Samuel L. O’Brien, of Crawford, for appellee. 

Heard before Morrissey, C. J., and Dean, Day, Good, Thompson, and Eberly, JJ. 

Dean, J. This action was begun in Dawes county to recover five annual disability 
installments, of $500 each, on a life and accident insurance policy. The action grew 
out of a personal injury accident which befell plaintiff in 1919, near Wilsall, Mon- 
tana, where he then resided with his wife and six minor children. When the evidence 
was submitted plaintiff and defendant each moved for an instructed verdict. The 
motions were sustained. The court thereupon rendered its judgment wherein plain- 
tiff prevailed in part only and recovered a judgment for $2,000, with interest. Plaintiff 
filed a cross-appeal. Defendant appealed generally. 

The following material facts are disclosed by the record. Sometime in the latter 
half of 1919, plaintiff was violently thrown from a horse and fell with such force 
that his right leg was broken between the ankle and the knee and the impact was 
such that both broken bones protruded through the flesh and the skin. For this 
injury to his limb plaintiff was treated by physicians for about four years. He was 
a patient at several hospitals, twice at Mayo’s, at Rochester, Minnesota, in an effort 
to save his fractured leg. The effort was fruitless and, sometime in the latter part 
of 1923, having found no relief, plaintiff, under professional advice, had his leg 
amputated about five inches below the knee. During all of this several-year period, 
pain was constantly present and an offensive discharge from the broken bones was 
continuous. 

The insurance policy contains the following provisions: 

“Tf the insured, while less than sixty years of age, and while this policy is in 
full force and effect, shall become totally and permanently disabled as hereinafter 
provided, the company will waive the payment of future premiums and will also pay 
annually to the insured an income of one-tenth of the face amount of the policy, in 
addition to paying the face amount at death or maturity, subject to the following 
conditions and provisions: 

“(a) The insured shall furnish due proof to the company at its home office 
that he has become totally and permanently disabled by bodily injury or disease, so 
that he is, and will be thereby permanently, continuously and wholly prevented from 
performing any work for compensation, gain or profit, or from following any gainful 
occupation, and that such disability has then existed for not less than sixty days. 

“(b) Commencing with the premium due next succeeding the receipt of such 
proof, the company will waive payment of each premium as it thereafter becomes due; 
and six months after receipt of said proof the company will begin to pa yan annual 
income of one-tenth of the face amount of the policy and continue to pay: the same 
during such total and permanent disability until the death of the insured or the 
maturity of the policy as an endowment (if carried on the accelerative endowment 
dividend plan), when the full amount of the policy shall be paid in accordance with 
dividend plan) when the full amount of the policy shall be paid in accordance with 
its terms without deduction for any income payments or premiums waived. lf there 
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is any indebtedness on this policy the interest thereon shall be deducted from each 
income payment. 

“(c) The company may at any time, but not more frequently than once a year, 
require proof of the continuance of such disability and if the insured fails to furnish 
such proof or if it appears that the insured is no longer wholly disabled as hereto- 
fore provided, no further premiums shall be waived and no further income shall 
be paid. 

“(d) It is agreed that the entire and irrecoverable loss of the sight of both 
eyes or the severance of both entire hands or both entire feet, or of one entire hand 
and one entire foot, shall be considered total and permanent disability without preju- 
dice to any other cause of disability.” 

Defendant devotes much the greater part of its brief to the proposition that the 
above quoted subdivision “d” prevents defendant from coming within the protective 
provisions of the policy and cites authorities in support of its argument. 

But the action is not based on an injury. to plaintiff’s foot. When he was thrown 
violently from his horse to the ground as above noted, the bones of his right leg 
were so broken that the fractured ends protruded through the flesh and the skin. 
And the result of this injury to the bones was continuous and unremitting from thence 
until the leg was amputated about five inches below the knee. Throughout the years 
the bones were scraped and treated in an effort to cause a union of the fractured 
parts, but without avail. In view of the proven facts will it be seriously contended 
that the amputation of the fractured bones of the right leg, five inches below the 
knee, was an amputation of the right foot? Clearly not. It was the broken bones of 
the right leg that caused plaintiff's incapability to labor. 

Defendant cites Buckner v. Jefferson Standard Life Ins. Co., 90 S. E. 897, 172 
N. C. 762, wherein a provision, similar to subdivision “d,” herein, was considered. 
In the Buckner Case, plaintiff’s left hand was severed five inches above the wrist 
by a moving locomotive. The accident was sudden and the severance was instantan- 
eous. Recovery was denied. The court observed: “It is unfortunate for the 
plaintiff, but ‘it is so nominated in the bond.’ ” The Buckner Case is not applicable 
to the facts here. Whitton v. American Nat. Ins. Co., 87 S. E. 827, 17 Ga. App. 525, 
is cited. In the Whitton Case plaintiff lost the sight of oné eye while the policy pro- 
vided for loss of the sight of both eyes. Recovery was therefore denied. Clearly, 
this citation is not in point. Jones v. Fidelity & Casualty Co. (Minn.) 207 N. W. 
179; Lobdill v. Laboring Men’s Mut. Aid Ass’n, 71 N. W. 696, 69 Minn. 14, 38 
L. R. A. 537, 65 Am. St. Rep. 542. 

{4, 5] Counsel finally argues that the business of life insurance has been so 
developed that “each policy is a plain and simple problem in mathematics.” Is it 
nothing more than a simple problem in mathematics? Plaintiff paid the insurer in 
good faith and he should not now, in his extremity, be deprived of that for which 
he paid. In Rathbun v. Globe Indemnity Co., 184 N. W. 903, 107 Neb. 18, 24 A. L. R. 
191, we said: 

“The several provisions contained in an accident insurance policy will be given 
a practical and rational construction, one consistent with reason and common fairness, 
and with a view to avoiding, rather than enforcing, a forfeiture, if the terms of the 
instrument will fairly and justly permit it. Where the language of a special pro- 
vision in an accident insurance policy is susceptible of but one construction, and that 
construction inevitably leads to an unreasonable or absurd result and substantially 
defeats the object and purpose of the entire contract, such provision will be rejected 
as inoperative, and, ignoring the same, the court will look to the whole instrument and 
gather therefrom the manifest intention and purpose of the parties and adjudicate 
accordingly.” 

[3] The petition is based on the theory that plaintiff, by reason of the injury, 
became totally and permanently disabled. He therefore sought to recover $500 a 
year for a period of five years under the terms of the policy. The judgment for 
$2,000 was for a four-year period but the court denied recovery for the fifth year 
upon the theory that the plaintiff was no longer suffering a total permanent disability. 
Our decision must, of course, be based on a proper construction of the terms of the 
policy and the evidence. And it may be added that the evidence conflicts on prac- 
tically every material question involved in the case. 

It will be observed that the contract does not in direct terms contain provisions 
for the payment of any benefits for disability unless the disability is a total perma- 
nent disability. However, subdivision “d” of the policy, above quoted, fairly con- 
strued recognizes the possibility of a total permanent disability other than those 
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enumerated in the policy. After reciting that the loss of both eys, hands and feet 
shall be regarded as total permanent disability these words are added, namely, “with- 
out prejudice to any other cause of disability.” It appears that, if a person under the 
policy should be stricken by an incurable disease which rendered him incapable of 
engaging in a “gainful occupation” the company would be liable under a foregoing 
provision of the contract. The agreement that certain conditions would amount to a 
total permanent disability does not preclude other causes. This question is then 
presented, namely, does the loss of a leg, as in the present case, which resulted in a 
total disability for a period of four years, constitute a total permanent disability as 
contemplated by the policy. Subdivision “c” above quoted indicates that cases might 
arise where a person was entitled to recover under the general provisions of the 
policy for a limited time because it is provided in that subdivision that the company 
might require proof of the continuance of the disability and that if it appears that 
the insured is no longer wholly disabled that “no further premiums shall be waived 
and no further income shall be paid.” It is elementary that, in the construction of a 
contract, the instrument must be construed as a whole giving force and effect to all of 
the provisions of the contract. Advance-Rumely Thresher Co. v. Bartzat, No. 23352, 
206 N. W. 7. The policy, when so construed, seems to support the proposition that 
the company was to pay one-tenth of the face of the policy annually in case of a 
total permanent disability but in the event that what was regarded as a total perma- 
nent disability should prove to be a total temporary disability the provision of the 
policy should be construed to render the company liable for that period only. Any 
other construction would eliminate the provision of subdivision ‘“‘c” which is above 
quoted. 

{1] Each of the parties, at the close of the evidence, having moved for an 
instructed verdict, as hereinbefore observed, the judgment, in respect of disputed 
facts, under the long familiar and oft-repeated rule, has the force and effect of a 
verdict by a jury. In the performance of his duty in the premises the court found 
generally that plaintiff, at the time of his bodily injury became totally and permanent- 
ly disabled, and so remained continuously and was thereby wholly prevented from 
doing any work for compensation, gain or profit or from following any gainful occu- 
pation; that plaintiff furnished proof thereof to the defendant within the time re- 
quired under the policy; that commencing with the premium due next succeeding the 
receipt of such proof, under the terms of the policy the payment of premiums, as 
they thereafter became due, were waived; that six months after the receipt of the 
proof of loss, to wit: 

“On the 30th day of February, A. D. 1921, the defendant became liable for the 
payment of an annual income in the sum of $500 being one-tenth of the face amount 
of the policy pending such total and permanent disability, but that said permanent and 
total disability terminated on said 15th day of April, 1924, the same being the date 
of the acquirement by plaintiff of his artificial limb.” 

[2] Thereupon the court, as above pointed out, rendered its judgment in favor 
of plaintiff in the sum of $2,000 with interest. Notwithstanding the conflict in the 
evidence the judgment throughout is amply sustained thereby. The court further 
found and ordered that an attorney fee of $400 should be, and it thereby was, taxed 
as costs against the plaintiff. 

Plaintiff’s motion that the court increase his recovery in the additional sum of 
$500 seems to us to be without substantial merit. We therefore con¢lude that the 
court did not err in denying the motion. 

Reversible error has not been shown. The judgment of the district court, attor- 
ney’s fee included, is therefore in all things affirmed. 

Affirmed. 


LINCOLN HEALTH & ACCIDENT INS. CO. v. BUCKNER. (No. 15633.) 
(Supreme Court of Oklahoma. Oct. 27, 1925. Rehearing Denied Jan. 26, 1926.) 
245 Pacific Reporter 582. 

(Syllabus by the Court.) 

INSURANCE—WHERE LANGUAGE OF ACCIDENT INSURANCE 

POLICY DOES NOT CLEARLY EXPRESS EXCEPTION, COURT WILL 

NOT WRITE EXCEPTION INTO IT BY INTERPRETATION. 

Where the language of an accident insurance policy does not clearly express an 
exception, the court will not write an exception into the policy by interpretation. 


(For other cases, see Insurance, Dec. Dig., § 146[1].) 
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2. INSURANCE—WHERE LANGUAGE OF POLICY IS AMBIGUOUS OR 
SUSCEPTIBLE OF TWO DIFFERENT CONSTRUCTIONS, IT WILL 
BE STRICTLY CONSTRUED AGAINST INSURER. 

Where the language of an insurance policy is ambiguous or susceptible of two 
different constructions, the same will be strictly construed against the insurer and 
that construction adopted which is most favorable to the. insured. 

(For other cases, see Insurance, Dec. Dig., § 146[3].) 


(Additional Syllabus by Editorial Staff.) 
INSURANCE—EXCEPTIONS IN ACCIDENT INSURANCE POLICY 
HELD NOT TO DEFEAT LIABILITY FOR DEATH OF INSURED, 
SHOT BY ANOTHER. 

Accident policy, providing in paragraph 1 for payment of indemnity for ac- 
cidental death resulting from all causes except suicide, another paragraph which 
provided that indemnity should not be paid for “medical or surgical treatment * * * 
bites or stings or gunshot wounds” or for “disability for loss of time * * * or 
death” due to injuries inflicted by insured or by any other person, held not to 
deny recovery for death from gunshot wounds inflicted on insured by another. 

(For other cases, see Insurance, Dec. Dig., § 464.) 

4.. INSURANCE. 

Under Comp. St. 1921, § 5044, entire’ accident insurance policy should be 
construed together, giving effect to each and every part if practicable. 

(For other cases, see Insurance, Dec. Dig., § 146[1].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Muskogee County ; "Enloe V. Vernor, Judge. 

Action by Julia Buckner, against the Lincoln Health & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Walter E. Latimer, of Oklahoma City, for plaintiff in error. 

Leahy & Brewster, of Muskogee, for defendant in error. 

JarMAN, C. Arthur Buckner, hereinafter referred to as the insured, was walking 
along the street by the side of one Beams, who turned upon the insured and shot 
him three times in the back, from which the insured died. This action was brought 
by Julia Buckner, administratrix, against the Lincoln Health & Accident Insurance 
Company, to recover the sum of $1,000, being the amount of a certain accident policy 
issued by the defendant on the life of the insured. Judgment was for the plaintiff, 
and the defendant brings error. 

The only defense relied upon by the defendant was that the accident resulting 
in the death of the insured came within the exceptions provided for in paragraph 
4 of the policy, and therefore the defendant was not liable. Paragraph 4 is as 
follows: 

“(4) Accidental death, dismemberment or weekly indemnity shall not be paid 
for medical or surgical treatment (except operation necessitated solely by the injury 
received and made within ninety [90] days from date of accident), bites, or stings 
of insects, ptomaines, fits, vertigo, orchitis, or disease in any form, or for miscarriages 
or premature birth, sunstroke, overheat, freezing, blood poison or septic infection, 
stabs or gunshot wounds; or for disability for loss of time, dismemberment, or death 
due wholly or in part to, or resulting directly or indirectly from, injuries inflicted 
by the insured or by any other person (assault by burglars or robbers excepted) 
intentionally or unintentionally, or sustained by the insured in war or riots or while 
engaged in mining or aerial navigation, baseball or football; or while insane or 
delirious, or under the influence of any narcotic of intoxicant; or while fighting 
or violation of law.” 

To determine the question whether the accident, resulting in the death of the 
insured, constitutes an exception within the meaning of paragraph 4, it becomes 
necessary to construe the insurance contract or policy. The first paragraph of 
said policy provides for the payment of accidental death indemnity in the sum of 
$1,000, subject to the provisions contained on the face and back of the policy, and 
said paragraph provides for the payment of the $1,000 indemnity for accidental death 
resulting from all causes except suicide, whether the insured be sane or insane. 
This exception of suicide whether the insured be sane or insane is the only exception 
contained in paragraph 1. Paragraph No. 2 deals with the next highest form of 
indemnity and the same is designated as “dismemberment indemnity,” which pro- 
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vides for indemnity for the loss of a member of the body. The third paragraph 
provides for the next highest form of indemnity, designated as “weekly indemnity,” 
which provides for the payment .for the loss of time to the insured by reason 
of an accident. ; 

[3, 4] The primary purpose of this policy is to indemnify for death, for loss 
of a member of the body, and for the loss of time, resulting to the insured from 
accidental means. These three subjects, “accidental death indemnity, dismember- 
ment indemnity, and weekly indemnity,” are the only subjects mentioned in the 
policy. The company realized that, in the case of an accident such as would bring 
it under either of the three heads mentioned, it would likely become necessary for 
medical or surgical treatment to be rendered the insured, which would be a necessary 
expense incident to the injury inflicted, and, in order to make’it clear and un- 
equivocal that the company would not be bound for such expense, it was specifically 
set forth in paragraph 4 that accidental death indemnity, dismemberment indemnity, 
or weekly indemnity shall not be paid for medical or surgical treatment for bites, 
or for any of the other causes enumerated therein, including gunshot wounds. In 
other words, the company realizing that expenses for medical or surgical treat- 
ment would naturally be incurred as a necessary incident to an injury, it provided 
that the accidental death indemnity, the dismemberment indemnity or the weekly 
indemnity, as the case might be, should not be paid to take care of expenses for 
medical or surgical treatment for bites and the other causes enumerated in para- 
graph 4. By giving paragraph 4 this construction it in no way conflicts with the 
first paragraph or with any other portion of the policy. It is our duty to construe 
the entire contract together, so as to give effect to each and every part, if prac- 
ticable. Section 5044, C. S. 1921. 

The latter part of said paragraph 4 immediately following the first semicolon, 
provides that no payment shall be made for disability for loss of time or for dis- 
ability for dismemberment, or for disability for death, due wholly or in part to, 
or resulting directly or indirectly from injuries inflicted by the insured, or by any 
other persons (assault by burglars excepted) intentionally or unintentionally. This 
portion of said paragraph means that the company will not pay for the disability of 
the insured, resulting from an injury inflicted by the insured or by any other person, 
intentionally or unintentionally. In other words, if the insured should receive any 
injury causing him to linger for some time before dying, which disabled him during 
the time, the company under the latter part of paragraph 4 would not be liable for 
the time the insured was incapacitated or disabled to work. 

[1] Counsel for defendant insists that the first part of paragraph 4 means that 
accidental death indemnity, dismemberment indemnity, or weekly indemnity shall not 
be paid for medical or surgical treatment, and that accidental death indemnity, dis- 
memberment indemnity, or weekly indemnity shall not be paid for bites and for the 
other causes enumerated therein, including gunshot wounds. By giving the first 
part of paragraph 4 the construction contended for by counsel for defendant, 
said paragraph 4 clearly conflicts with and forms an exception to paragraph 1 of 
the policy. To give paragraph 4 the construction contended for by defendant, the 
main purpose or intention of the policy is practically defeated, at least greatly 
abridged. We think the construction hereinabove placed on paragraph 4 comes 
more nearly being the proper and natural construction. 

[2] To say the least of it, the language of paragraph 4 does not clearly express 
an exception, and the court will not write an exception into the policy by interpreta- 
tion. Great S. L. Ins. Co. v. Churchwell, 216 P. 676, 91 Okl. 157, 28 A. L. R. 97. 
In any event, paragraph 4 is as equally susceptible of the construction we have 
placed on it as that contended for by defendant; therefore, this case is governed 
and controlled by the rule announced by this court in the case of Fed. Life Ins. Co. 
v. Lewis, 183 P. 975, 76 Okl. 142, 5 A. L. R. 1637, as follows: 

“Where the meaning of language in a policy of life insurance is ambiguous or 
susceptible of two different constructions, the same will be strictly construed against 
the insurer, and that construction adopted which is most favorable to the insured.” 

See Gen. Acc. & Life Ins. Co. v. Hymes, 185 P. 1085, 77 Okl. 20, 8 A. L. R. 
318; Great So. Life Ins. Co. v. Churchwell, supra. 

Under this rule, it is our duty to hold that the accident resulting in the 
death of the insured does not constitute an exception to the genreal provisions of 
the policy, and the judgment of the trial court is therefore affirmed. 
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AUTOMOBILE 


MALACHOWSKI v. VARRO et al. (Civ. 5283.) 
(District Court of Appeal, First District, Division 2, California. Jan. 15, 1926. 
Hearing Denied by Supreme Court March 15, 1926.) 
244 Pacific Reporter 936 
1. INSURANCE. 
Contract of insurance indemnifying owner of motorbus, operating commercially, 
against liability for injuries to third persons, held one of indemnity. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—ORDINANCE, PURSUANT YO WHICH INDEMNITY 
BOND INSURING OWNER OF MOTORBUS AGAINST LIABILITY 
FOR DAMAGES TO THIRD PERSONS WAS EXECUTED, BECAME 
PART OF SUCH BOND. 

Provisions of ordinance, pursuant to which indemnity bond insuring owner of 
motorbus against liability for damages to third persons was executed, became part 
of such bond, as if incorporated therein. 

(For other cases, see Insurance, Dec. Dig. § 152[3]). 


3. INSURANCE—UNDER POLICY OF INDEMNITY INSURING OWNER 
OF MOTORBUS AGAINST LIABILITY FOR DAMAGES TO THIRD 
PERSONS, ADMINISTRATRIX OF DECEASED, STRUCK BY BUS, 
CAN DIRECTLY SUE INSURER; “INURE.” 

Where policy of indemnity, which insured owner of commercial motorbus against 
liability for damages to third persons, “inured” to benefit of any one. sustaining 
damage or injury, and contemplated that claimants might either sue insurer directly 
or sue assured and, after obtaining judgment, sue insurer on such judgment, plaintiff 
administratrix of decedent, killed by motorbus, can sue insurer directly, notwith- 
standing bus owner was not served and did not appear at trial; “inure” meaning to 
devolve upon. 

(For other cases, see Insurance, Dec. Dig., § 591%.) 


Appeal from Superior Court, Los Angeles County; Albert Lee Stephens, Judge. 

Action by Josephine Malachowski, as administratrix of the estate of Bruno Mala- 
chowski, deceased, against H. A. Varro, doing business as the Liberty Stage Line, 
and the California Highway Indemnity Exchange. Judgment for plaintiff, and 
defendant Exchange appeals. Affirmed. 

B. P. Gibbs and W. I. Gilbert, both of Los Angeles, for appellant. 

E. B. Drake, of Los Angeles, for respondent. 

SturTEVANT, J. Bruno Malachowski was killed by being struck by an automo- 
bile bus. Later his widow took out letters of administration and thereafter she filed 
a complaint as such administratrix against H. A. Varro, doing business as Liberty 
Stage Line, and as the owner of the automohile bus, and she joined as a defendant 
California Highway Indemnity Exchange, a corporation. Service of process was not 
made on the owner, but it was made on California Highway Indemnity Exchange, a 
corporation, and it appeared and answered. In drawing her complaint the plaintiff 
pleaded a cause of action for personal injuries following the procedure in Stein v. 
United Railroads, 159 Cal. 368, 113 P. 663. In addition thereto the plaintiff pleaded 
that on August 3, 1920, by its policy the said California Highway Indemnity Ex- 
change agreed to indemnify the defendant H. A. Varro for any loss or damage caused 
by the operation of the autobus, and that-said policy provided that it should inure to 
and be for the benefit and protection of the plaintiff. In its answer the defendant 
inserted several denials and in addition thereto pleaded the contributory negligence 
of the deceased. A trial was had before the trial court sitting without a jury. 
The trial court made findings in favor of the plaintiff, and from a judgment entered 
thereon the California Highway Indemnity Exchange has appealed. The appellant 
makes several points and we will take them up in the order stated in the appellant’s 
brief. 

In several different issues the appellant makes the contention that the respondent 
was not entitled, at least before judgment had, to maintain an action against the 
appellant. In this behalf the appellant asserts that it was neither alleged, found, nor 
proved that the appellant or its agent owned or operated the bus, or that the appellant 
was guilty of any negligence. The respondent replies that her action is ex contractu 
and that, by reason of the terms of the policy and by reason of the terms of the 





182 The Insurance Law Journal, Vol. 67 [July, 1926 


ordinance requiring the execution of the policy, the respondent was entitled to adopt 
the procedure which she followed. 

Ordinance No. 40502 (N. S.), approved June 30, 1920, of the council of the 
city of Los Angeles regulates the use of motorcars for the transportation of passen- 
gers for hire. By section 1 certain words are defined. By section 2 it is made un- 
lawful for any person to engage in the business of operating an automobile for hire 
without first obtaining a permit in writing from the Board of Public Utilities so to 
do. Section 5 provides: 

“Before any of the permits herein provided for are issued, the board shall re- 
quire the owner of every automobile for hire * * * to file with the board and 
thereafter keep in full force and effect a bond or policy of insurance in such form 
as said board may deem proper, and executed by a surety or sureties approved by 
said board, insuring the public against any loss or damage that may result to any 
person or property from the operation of such vehicle *° * * provided the maxi- 
mum amount of recovery in such bond or policy of insurance specified shall not be 
less than the following sums, to wit: For the injury or death of one person, $5,000. 
* * *” 

On March 31, 1921, there was filed with the Board of Public Utilities, Los 
Angeles, an indenture in writing, which contained provisions as follows: 

“ * * * (a) Against loss from common-law or statutory liability for damages on 
account of bodily injuries, fatal or nonfatal, accidentally suffered (or alleged to have 
been suffered) while this contract is in force, by any person or persons, not in the 
employ of the subscriber, resulting directly from the ownership, use or maintenance 
of any automobile described in the schedule herein contained. This contract shall 
cover such injuries so sustained wherever any automobile covered hereby may be in 
the service of the subscriber. The exchanges’ liability is limited to five thousand 
dollars ($5,000.00) for injury to or death of any one person, and, subject to the 
same limit for each person, the exchange’s total liability for injury or death of 
more than one person in any one accident is limited to ten thousand dollars 
($10,000.00). * * * 

“* %* * (g) The foregoing special agreements are made subject to the gen- 
eral agreements which shall be construed as conditions. 

“Schedule of Warranties, Contract No. 1046. * * * 

“Name of subscriber, H. A. Varro, d.b.a. Liberty Stage Line. Business, auto 
stages. * * * 

“The automobiles covered hereunder are described as follows: * * * Number, 
24,361. State License No. 263-597. * * *” 


Indorsement. 


“Date, August 1, 1920. 

“It is hereby understood and agreed that, notwithstanding expressions incon- 
sistent with or contrary thereto in this policy contained, this policy is specifically 
issued to cover a passenger carrying automobile, jitney bus or motorbus. This 
policy shall inure to and be for the benefit and protection of any one who shall 
sustain any damage or injury, or to the heirs, personal representatives, administrators, 
executors or assigns of any such person who may be so damaged or injured or suffer 
death by reason of negligence on the part of the driver or operator of the automo- 
bile or so-called jitney bus or motorbus, or from the defective construction thereof 
when such jitney bus or motorbus and the driver or operator of same are duly 
licensed, have permit issued by authority of the Board of Public Utilities, Los 
Angeles, California. * * * : 

“Tt is further understood and agreed that, in the event a final judgment covering 
any loss or claim under this policy is rendered against the assured, the Exchange 
guarantees the payment of said judgment direct to the plaintiff securing such judg- 
ment, irrespective of the financial responsibility or any act or omission on the part 
of the assured, provided that any action by the said plaintiff to recover under this 
clause is commenced within twelve months next after such final judgment shall 
have been rendered, or where such limitation of time is prohibited by the laws of the 
state wherein this policy is issued, then and in that event no suit or action shall be 
sustainable unless commenced within the shortest limitation permitted under the 
laws of such state. The Exchange does not prejudice by this condition any defense 
against such loss or claim that it may be entitled to make under this policy, nor 
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shall anything herein be construed to alter or waive any of the provisions of the 
general agreements of this policy in so far as they relate to any action brought 
against the Exchange by the assured. * * * 

“Attached to and forming a part (when countersigned and dated by an author- 
ized agent) of policy No. 1046 issued by the California Highway Indemnity Ex- 
change, Los Angeles, California, to H. A. Varro d.b.a. Liberty Stage Line, of Downey, 
California. 

“Countersigned this 3d day of August, 1920.” 


“* * * This contract subject to the following general agreements: * * * 

(13) No action shall lie against the attorney or any subscriber at the Exchange, 
to recover for any loss under this contract, unless brought by the subscriber himself, 
nor to recover for any loss arising under clauses (a) or (c) of the special agree- 
ments unless brought by the subscriber himself to recover for moneys actually paid 
by him in satisfaction of a judgment after trial of the issue in a suit instituted 
within the peried limited by the statute of limitations, and in no event shall any 
action lie unless brought within ninety days after the right of action accrues as 
herein provided; provided, however, that the insolvency or bankruptcy of .the sub- 
scriber shall not release the Exchange from the payment of damages (to a person 
not a party to this contract) for injury sustained or loss occasioned during the life 
of this contract, and in case execution against the subscriber is returned unsatisfied 
in whole or in part in an action brought by the injured, or his or her representative 
in case death result from the accident, because of such insolvency or bankruptcy, or 
because sufficient property of the judgment debtor cannot be found to satisfy such 
execution, then an action may be maintained by the injured person, or his or her 
personal representative, against the Exchange, subject to and under the terms of this 
contract for the amount of the judgment recovered in such action not exceeding the 
amount herein limited or the amount that the subscriber might have recovered against 
the Exchange under this contract, in the event the judgment had been fully satisfied 
against him. 


““* %* * Tn witness whereof, the subscribers at California Highway Indem- 


nity Exchange have caused this policy to be issued by their attorney. 
“Countersigned at Los Angeles, California, this 3d day of August, 1920. * * *” 
. (Duly executed.) 


Indorsement. 
“Effective March 15, 1921. 


“Tt is hereby understood and agreed that the 1921 state license numbers of the 
Reo cars covered under this policy are as follows: 


Motor No. 24361 1921 St. Lic. 233-688 
Oe ee 
in lieu of St. license numbers 263-597 and 263-688, respectively, as originally written 
under item (N) of the schedule of warranties of this policy. 
“In all other respects the terms, limits and conditions of this policy remain 
unchanged. 


“Attached to and forming a part (when countersigned and dated by an author- 
ized agent) of policy No. 1046 issued by the California Highway Indemnity Ex- 
change, Los Angeles, California, to H. A. Varro, d.b.a. Liberty Stage Line of 
Downey, California.” 


{1, 2] Taking up the contract by its four corners it is quite clear that it is an 
indemnity bond. Somers v. United States F. & G. Co., 191 Cal. 542, 547, 217 P. 746. 
The record discloses without any contradiction that the bond was given pursuant to 
the provisions of the ordinance approved June 30, 1920, of the council of the city of 
Los Angeles. That being so, the provisions of the ordinance became a part of the 
bond to the same extent as though the ordinance were incorporated in the bond. 
Town of Mill Valley v. Massachusetts Bonding & Insurance Co., 68 Cal. App. 372, 
229 P. 891; Milliron v. Dittman, 180 Cal. 443, 445, 181 P. 779. 


[3] The document marked “Indorsement” states on its fact that it is a separate 
paper, attached to the policy and effective when countersigned, etc. In this litigation 
the courts are required to give force and effect to that paper over and above the 
provisions contained in the other ‘document to which it was attached. Civ. Code, 
§ 1651. Specially examining that rider it is clear that it contemplated two different 
procedures. It provided: 
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That the policy “shall inure to and be for the: benefit and protection of any 
one who shall sustain any damage or injury. * * * ” 

“To inure” is a very broad expression meaning to devolve upon. Century Dic- 
tionary; Bouvier’s Law Dictionary. It is also clear that under the terms of the 
policy it was contemplated that claimants might maintain an action against the 
assured, and, having obtained judgment, such persons could thereafter maintain an 
action on such judgment against the appellant. Acting under the theory first stated, 
it was held in an action involving a contract very similar in terms that the insurance 
company could be joined as a party defendant with the assured. Gugliemetti v. 
Graham, 50 Cal. App. 268, 270, 195 P. 64. The contract involved in Milliron v. Ditt- 
man, supra, was not so closely similar, nevertheless, the same ruling was made. 
This respondent followed that practice. The fact that the owner was not served 
and did not appear at the trial did not operate retroactively so as to create an 
infirmity in the procedure at the time of the trial when there was no infirmity at the 
time process was served on the appellant. Under the provisions of the contract 
executed by the appellant and the owner we think that the plaintiff was entitled to 
maintain an action directly against the appellant. 

[4] The original policy covered an automobile No. 24361 having a state 
license number 263-597. There was some evidence that the automobile which struck 
the deceased bore the state license number 233-688. The appellant thereupon argues 
that the policy under which the respondent sought to recover did not cover injuries 
caused by the automobile that struck the deceased. The original policy was dated 
the 3d day of August, 1920. It covered an automobile number 24361 having a state 
license number 263-597. By the terms of the statute then in force the state license 
would expire January 31, 1921, and a new license must thereupon have been procured. 
The bus that was involved in the accident bore license number 233-688. An indorse- 
ment dated March 15, 1921, attached to the policy and signed by the appellant, 
contained the following: 

“It is hereby understood and agreed that the 1921 state license numbers of the 
Reo cars covered under this policy are as follows: Motor No. 24361 1921 St. Lie. 
233-688 * * * in lieu of St. Lic. No. 263-597.” 

Moreover, in paragraph 4 of her complaint the plaintiff alleged that the state 
license number of the bus involved was 233-688. The appellant did not deny the 
allegation.’ At the trial, before any evidence was taken, the trial court inquired as‘ 
to what were the issues. Speaking of-the paragraphs of the complaint: 

“The Court: Just a moment. Four? 

“Mr. Gilbert: Four is denied. 

“Mr. Drake: Only as to the negligence; the negligence is denied.” 

It thus appears that the allegation as to the state license number of the auto- 
mobile involved in the accident was not in issue. 

[5, 6] The appellant contends that there was no negligence in operating the 
automobile bus. It cites some of the record to support the contention. The respond- 
ent replies that there was evidence showing negligence. A most cursory examina- 
tion of the record discloses that the most that can be said in behalf of the appellant 
is that the evidence was conflicting. The accident occurred in the city of Los 
Angeles on the night of the 13th of February, 1921. The decedent, his wife, and 
their children had‘ made a call in one of the outlying districts. Some time after dark 
in the company of their host they went to the intersection of Stephenson avenue and 
Bonnie Beach street to take a street car going west. Some of the witnesses stated 
that it had been raining. Other witnesses stated that it had not been raining, but 
that it was foggy. The intending passengers reached the northeast corner of the 
intersection of the streets above named. Later a street car approached from the east 
and the decedent went out into the street to stop the car. His host, Mr. Natusk1, 
went with him. The rest of the group did not go, or, if they attempted to go, re- 
turned to the corner. Mr. Natuski stated that he saw the street car approaching from 
the east and that he saw the automobile bus approaching from the west. They were 
on the north side of the street car track. There is no evidence in the record that 
there were any other vehicles in that portion of the street at the time that the acci- 
dent occurred. The motorman on the street car saw the bus coming in the opposite 
direction and also saw the persons assembled at the crossing. He testified that two 
were standing right out and four or five women ‘coming out. That the two men he 
saw standing out in the street were between 3 and 4 feet from the north-bound rail 
of the car track; north from it—just about straight out where the car would have 
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stopped. When he first saw the autobus, the witness was 75 or 80 feet from his 
stopping place. The autobus was traveling near the center of the street between 
the north rail and the curb. There was a light on Bonnie Beach in the intersection. 
When the bus got in about 25 or 30 feet, it swung towards the south—towards the 
north rail of the car track. Just as it got right down in front, the bus hit the 
deceased—hit him, and the other fellow, to save himself, jumped right out in front of 
the witness’ car within a foot of the north rail. The motorman made an emergency 
stop to keep from hitting him. After the bus struck the man, it swerved back in 
towards the center of the street. Before the accident the deceased moved a little 
closer to the car. He moved from the position he was in towards the track. He did 
not move back out in the line of the machine; he moved the other way. Some wit- 
nesses testified that the autobus approached the spot traveling “very fast;” others 
said it was traveling 12 to 14 miles an hour. Several witnesses testified that no 
whistle or horn was sounded. If the trial court believed the foregoing testimony, and 
in support of its findings we must assume that it did, it cannot be held as a matter 
of law that there was no evidence of negligence, nor that the decedent was guilty 
of contributory negligence. 

We find no error in the record. 

The judgment is affirmed. 

We concur: Langdon, P. J.; Nourse, J. 


MAXWELL GRAVEL CO. v. FISHER ET AL. (No. 12417.) 
(Appellate Court of Indiana, en Banc. April 28, 1926.) 

151 Northeastern Reporter 618. 
AUTOMOBILES—WHERE COLLISION BETWEEN TRUCKS AT 
NIGHT OCCURRED BECAUSE DEFENDANT’S TRUCK HAD NO 
HEADLIGHT, AND -PLAINTIFF WAS NOT NEGLIGENT, DE- 
FENDANT IS LIABLE. 

Allegation that defendant’s truck was driven on highway in nighttime, hour 
being given, without headlight thereon as required by statute, and by reason thereof 
collision with plaintiff's truck was caused, without negligence on plaintiff’s part, 
stated cause of action, and so was good as against demurrer. 

(For other cases, see Automobiles, Dec. Dig., § 170[4].) 

2. AUTOMOBILES—ALLEGATION AS TO DRIVING TRUCK, WITH- 
OUT HEADLIGHTS, AT NIGHT, WITHOUT GIVING WARNING, 
HELD TO ALLEGE NEGLIGENCE UNDER COMMON-LAW RULES. 
Averments that defendant’s truck, without headlights, was driven on highway 

at night, and no warning of its presence was given by “bell, horn, or other device,” 

and as result collision occurred between it and plaintiff’s truck, sufficiently alleged 
negligence under common-law rules. 

(For other cases, see Automobiles, Dec. Dig., § 170[4].) 

4. INSURANCE—IN ACTION FOR NEGLIGENCE INJURY TO: TRUCK, 
OWNER IS ENTITLED TO AMOUNT OF DAMAGES TO TRUCK, AND 
INSURER TO AMOUNT IT WAS COMPELLED TO PAY UNDER ITS 
POLICY. 

In action by insurer and owner of truck injured in collision, insurer is entitled 
to recover on basis of damage it has been compelled to pay on account of collision, 
under terms of policy, and the owner on basis of damage to truck. 

(For other cases, see Insurance, Dec. Dig., § 606[1].) 

Appeal from Hamilton Circuit Court; Fred E. Hines, Judge. 

Action by Charles W. Fisher and another against the Maxwell Gravel Company. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 

—— K. Ruick, of Indianapolis, and Shirts & Fertig, of Noblesville, for 
appellant. 


James W. Fesler, Harvey J. Elam, Howard S. Young, and Irving M. Fauyre, 
all of Indianapolis, for appellees. 

Entogz, P. J. This action was begun in the superior court of Marion county, 
and, by change of venue, taken to Hamilton county, where a trial by a jury resulted 
in a verdict against appellant, upon which judgment was duly rendered. The 
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errors assigned are: Overruling demurrer to complaint; and overruling motion for 
a new trial. 

The complaint was in one paragraph, and the appellee Fisher, as the owner 
of the property claimed to have been injured, and the Automobile Insurance 
Company of Hartford, Conn., as the insurance carrier, were the plaintiffs. It was, 
among other things, averred in said complaint that on the morning of October 27, 
1922, said Fisher was driving an automobile truck, loaded with hogs, and was coming 
south on what is known as the Range Line road, a paved public highway; that 
Fisher was the owner of said truck and that said insurance company was the 
carrier of a policy of insurance thereon agaiust loss or damage caused by collision ; 
that about 4:30 a. m. of said morning said truck came into collision with a truck 
then and there owned by the appellant, and being then and there driven by one 
of its servants; that on said morning and at the time of said collision it was dark 
and foggy, thereby rendering it difficult to see objects on said roadway; that the 
said truck of appellant was then and there being driven upon and over said highway 
without any headlights on the front end thereof, as required by law; that the said 
truck was being driven north and the said appellee was driving south; that the 
driver of said truck, owned by appellant, did not give any signal or warning by horn, 
bell, or other device, of his presence upon said highway, and thereby warn other 
persons traveling upon said highway; and that by reason of said acts of negligence 
of the driver of said truck so owned by appellant, and without fault or negligence 
on the part of said Fisher, said trucks came into collision, whereby the said truck 
of said Fisher was damaged. The complaint alleged, as to Fisher, not only general, 
but special, damages; it also alleged the various items, costs of repairs on said 
truck—costs which said insurance company, as the insurance carrier under its policy 
of insurance, was compelled to pay up to a fixed amount. . 

[1, 2] There was no error in overruling the demurrer to this complaint. The 
allegation the said truck of appellant was then and there being driven upon a public 
highway, in the nighttime—the hour of day being specifically alleged—without any 
headlight thereon, and that by reason thereof, and without fault or negligence on 
the part of Fisher, said collision was caused, made the complaint good as against 
the demurrer. Also, while there is no statute in this state which requires that a 
person who happens to be driving an automobile upon the public highway, in the 
nighttime, said truck not being equipped with headlights as required by statute, 
shall give warning by “bell, horn, or other device,” of his presence upon such public 
highway, yet, the rule of the common law, “Sic utere tuo ut alienum non ledas,” 
required that a person so circumstanced should exercise reasonable care not to 
injure or cause injury to another by reason of his being in such situation, and the 
aforesaid allegations, as to surroundings and conduct of appellant’s said servant, 
was sufficient to present to the jury the question of said servant’s negligence under 
the rules of the common law. q 

[3] The appellant next urges that the court erred in overruling his motion for 
a new trial, and under this assignment it first presents that the verdict in favor of 
said insurance company is not supported by any evidence, Appellant tacitly concedes 
that said verdict, as to the appellee Fisher, is supported by the evidence; and, this 
being true, it would be strange if the law should declare that because of a lack 
of evidence to sustain a verdict as to one party—the said parties plaintiff not seeking 
to enforce a common right, but the right of each to a verdict resting upon entirely 
different grounds—the defendant in such case would be entitled to a new trial upon 
the entire case. Such is not our conception of the law, and we hold that in such 
case the motion for a new trial should be directed as to the issues made by the 
pleadings of the party whose verdict is not sustained by sufficient evidence. In this 
case no such motion was made, but appellant sought a retrial of the entire case 
as to both of the appellees, and no suggestion was made, in any way, of the point 
now urged, to the lower court. There was no error in overruling said motion, as to 
the above reason therefor. 

[4] It is next urged that the new trial should have been granted because of 
error in the assessment of the amount of the recovery; the same being too large, as 
to the damages assessed to appellee Fisher. In this we cannot concur. It must 
be kept in mind that there were two parties plaintiffs and that each was seeking a 
recovery upon a basis different from that of his coplaintiff. Fisher was seeking a 
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recovery upon the basis of a damage to his said truck as caused by said collision, 
and the insurance company upon the basis of the damage which it had been compelled 
to pay on account of said collision, under the terms of its said policy. The measure 
of the damage as to each of said parties was different and their rights entirely distinct. 
We find no error in the assessment of the amount of damages. I 

Appellant also complains of certain instructions given, and of the refusal of the 
court to give a requested instruction. After considering all the instructions con- 
cerning which question is made, we hold that there was no error in the matter of 
which complaint is thus made. 


Affirmed. 


METROPOLITAN CASUALTY INS. CO. OF NEW YORK v. ALBRITTON 


(two cases). : 
(Court of Appeals of Kentucky. Feb. 5, 1926. Rehearing Denied May 7, 1926.) 
282 Southwestern Reporter 187. 

1. INSURANCE—PROVISION IN POLICY HELD TO GIVE PERSON 
INJURED BY AUTOMOBILE OF ASSURED RIGHT TO SUE INSUR- 
ANCE COMPANY, REGARDLESS OF ACTS OF ASSURED. 

Provision in insurance policy taken out by automobile owner, that person injured 
could bring action against insurance company, if execution was returned unsatisfied, 
held to give injured person independent right to sue, regardless of acts of assured; 
such right not being based on subrogation to rights of assured. 

(For other cases, see Insurance, Dec. Dig., § 591%.) 


3. INSURANCE—INSURANCE COMPANY, DEFENDING ACTION 
AGAINST INSURED, IS BOUND BY JUDGMENT, AND CANNOT, 
IN ACTION BY INJURED PERSON AGAINST IT, RELITIGATE MAT- 
TER OF CONTRIBUTORY NEGLIGENCE. 

Where insurance company, in compliance with policy, defended action against 
assured, it could not, in subsequent action by the injured person against it, relitigate 
matter of contributory negligence, since a res judicata estoppel operates against 
one responsible to litigant, who has notice of litigation and opportunity to appear and 
defend, or has expressly stipulated to abide by its result. 

(For other cases, see Insurance, Dec. Dig., § 616%.) 

Appeal from Circuit Court, McCracken County. 

Separate actions by Mary Albritton and W. D. Albritton against the Metro- 
politan Casualty Insurance Company of New York. Judgment for plaintiff in each 
case, and defendant appeals. Affirmed. ; 

C. C. Grassham and L. B. Alexander, both of Paducah, for appellant. 

Eaton & Boyd, of Paducah, for appellees. 

Tuomas, J. On June 25, 1924, the appellant and defendant below, Metropolitan 
Casualty Insurance Company of New York, issued its indemnity policy to one Ira 
Mimms in Paducah, Ky., whereby, in consideration of the premium paid by him, 
it agreed to indemnify him against all damages in consequence of accidents to 
persons or to property produced by the operation of a Cadillac automobile that he 
owned, under prescribed conditions, and the policy contained certain limitations as to 
the persons or property injured or damaged, but none of which apply to the character 
of accident involved in these cases, and no further notice will be taken of them. 
The amount of indemnity for injury or death to any one person was limited to 
$5,000, and the amount of damages to property of a single person growing out of 
one accident was limited to the sum of $1,000. The defendant also agreed in its 
policy to defend in the name and on behalf of the assured any suit brought against 
him to enforce a claim covered by the policy, “whether groundless or not, on 
account of damages suffered or alleged to be suffered under the circumstances here- 
inbefore so described,” and to pay the expenses incurred in defending any suit 
against the assured to collect damages for any claim covered by the policy. It was 
also stipulated as a part of the policy that: 

“($) The insolvency or bankruptcy of the assured hereunder shall not release 
the company from the payment of damages for injuries sustained or loss occasioned 
during the life of. this policy, and, in case execution against the assured is returned 
unsatisfied because of such insolvency or bankruptcy in an action brought by the 
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injured or his or her personal representative in case death results from the accident, 
then an action may be maintained by the injured person or his or her personal repre- 
sentative against the company under the terms of the policy for the amount of the 
judgment in the said action not exceeding the amount of the policy.” 

On August 8, 1924, and while the policy was in force and effect, assured’s 
automobile, that was covered by the policy, collided on one oi the streets of Paducah 
with an automobile owned by appellee and plaintiff below, W. D. Albritton, and which 
was being driven at the time by his wife, the appellee and plaintiff below, Mary 
Albritton, resulting in personal injuries to her and damages to her husband’s auto- 
mobile that she was driving. Each plaintiff brought separate suits against Mimms; 
the husband to recover damages to his automobile, and the wife to recover’ damages 
for her personal injuries, upon the ground that the accident was produced by the 
negligence of the assured in operating his indemnified automobile. Assured, accord- 
ing to the terms of the policy, immediately notified defendant of the bringing of those 
actions, and it took charge of their defense as it had agreed to do in its policy. 
It not only employed defending counsel, but he filed the defense and conducted the 
trials throughout, which resulted in a judgment in favor of the husband for the 
sum of $513 and costs, and one in favor of the wife for the sum of $2,000 and costs. 
Execution was issued upon each judgment, and a return made thereon by the 
sheriff of “no property found,” whereupon plaintiffs filed these two actions against 
defendant under inserted clause 5 above of the policy, to recover the amount of 
each judgment with interest. 

The petitions alleged the facts, the substance of which we have stated, and the 
court overruled demurrers filed thereto. The answers denied the negligence of 
Mimms in producing the accident, and perhaps some other matters, and in a second 
paragraph defendant alleged and relied on section 5 of paragraph B of the policy, 
saying: 

“Whenever requested by the company, the assured shall aid in securing informa- 
tion, evidence, and the attendance of witnesses in effecting settlements and in de- 
fending suits hereinbefore referred to. The assured shall at all times render to the 
company all reasonable cooperation and assistance.” 

It was then averred that, after the service of summons on Mimms, and his 
notification of the company, he disappeared, and declined and refused to render 
the assistance provided for by that section, and, because thereof, he lost his right 
of indemnity under the policy. An amendment to that paragraph, after a demurrer 
was sustained to it, further averred that plaintiffs herein were only entitled under 
the policy to be subrogated to the rights of Mimms, and that anything that destroyed 
his rights to indemnity under the policy operated also to destroy those of plaintiffs. 
The demurrer was sustained to the paragraph as so amended, and with which was 
filed, as an exhibit, the stenographer’s transcript of the testimony heard at the original 
trials of the cases against Mimms. The cases were then submitted to the court, 
who rendered judgment against defendant in each case for the full amount claimed, 
and to reverse those judgments defendant appeals. The cases were heard together 
in the court below, and by stipulation it was agreed that they might be so heard 
in this court. 

The chief complaints made on this appeal are (1) that the court erred in sus- 
taining the demurrer to the second paragraph of the answer as amended, which 
as we have seen, relied on section 5 of paragraph B in the policy (inserted above), 
stipulating for assured’s cooperation and assistance in the two cases against him; 
and (2) that the evidence heard upon those trials showed that’ Mrs. Albritton, who 
was driving her husband’s machine, was herself guilty of contributory negligence 
sufficient to defeat recovery. Other minor questions are argued, but we do not 
deem them as sufficiently material to enlist our attention or to deserve discussion, 
and we will confine this opinion to a consideration of the two complaints named. 

[1] 1. The first one proceeds upon the theory that neither plaintiff has any 
rights under the policy except that of subrogation to those of Mimms, the assured 
under it, and which we are convinced is altogether erroneous. The excerpt above, 
taken from the policy conferring a right of action upon the injured person against 
the company (defendant), in case of insolvency or bankruptcy of assured, was a 
stipulation for the exclusive benefit of such injured person, and it thereby created, 
under the policy, a dual obligation on the company in the event of the conditions 
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named—one to the damaged person because of the accident growing out of either 
personal injuries or property lost, and the other to the assured—and those obligations, 
when they arose under the policy, were totally independent of each other. Neither 
the assured by anything he might do could defeat plaintiff's cause of action under 
that clause, and likewise nothing they might do could defeat his right of action 
when it accrued by his paying the judgments against him. Besides, it is doubtful if 
the results would be different if we construed the policy to unify in every particular 
the rights of the damaged person and those of the assured, without a showing that 
that failure to render the stipulated assistance resulted in judgments against him. 
No such pretense is made in this case, either by pleading or proof, nor is it attempted 
to be shown that any fact material to the defense of the suits against Mimms was 
omitted or undeveloped on those trials. But, be those matters as they may, there 
can be no doubt about the correctness of our interpretation of the policy, and the 
court did not err in its ruling in sustaining the demurrer to the second paragraph of 
the answer as amended. 

[2] 2. Complaint 2 is equally without merit for two reasons: One, that we do not 
construe the evidence heard on the trials against Mimms as conclusively establish-. 
ing contributory negligence on the part of Mrs. Albritton, the driver of her hus- 
band’s automobile at the time of the accident;-and the other one is that defendant 
is bound by the judgments in the cases against Mimms, and cannot relitigate the 
question of Mrs. Albritton’s negligence in the instant cases. Independently of any 
policy provisions, it is a rule that one who participates in litigation, and openly and 
actively assumes and manages its prosecution or defense, although a stranger to it, 
is concluded by the judgment rendered therein. The text in 34 C. J. p. 1006, in 
stating that doctrine, says: 

“A person who is not made a defendant of record, and is not in privity with a 
party to the action, may, as a general rule, subject himself to be concluded by the 
result of the litigation if he openly and actively, and in respect to some interest of 
his own, assumes and manages the defense of the action, although there is authority 
to the contrary. But to bring about this result it is necessary that the person so 
intervening should do so for the assertion or protection of some interest or right 
of his own or to escape some ultimate liability on his own part, that he should 
defend the action openly and avowedly and with notice to the adverse party, and 
that he should be practically substituted for defendant in the: management and 
control of the case.” 

Kentucky cases cited in the note to the text are Amburgey v. Adams, 196 Ky. 
646, 245 S. W. 514, Heavrin v. Lack Malleable Iron Co., 153 Ky. 329, 155 S. W. 
729, Clark County v. Ecton, 150 Ky. 774, 150 S. W. 1016, Schmidt v. Louisville, etc., 
R. Co., 99 Ky. 143, 35 S. W. 135, 36 S. W. 168, 18 Ky. Law Rep. 65, and Kaye v. 
Louisville, 14 S. W. 679, 13 Ky. Law Rep. 114. Other cases from practically every 
state in the Union are also contained in the same note. We have examined the cited 
Kentucky cases, and they fully sustain the text. 

[3] But it is also the further rule that a res judicata estoppel operates against 
a person who is responsible over to one of the litigants, either by operation of 
the law, or by express contract, whenever such one has notice of the litigation and 
an opportunity to appear and defend. That doctrine is thus stated in the text of 
the same book (page 1031, par. 1463): 

“Where a person who is responsible over, eitheir by operation of law or express 
contract, to another for whatever may be recovered in a suit against such other, 
has notice of a suit against the latter, and an opportunity to appear and defend, the 
judgment rendered in the action, if obtained without fraud, will be conclusive on 
him, whether he appeared or not. In such case the person responsible over is no 
longer regarded as a stranger, because he has the right to appear and defend the 
action, and has the same means of controverting the claim as if he was a formal 
party to the record, and it would be unreasonable to permit him to contest the 
justice of the claim in the suit against himself, after having neglected or failed to 
show its injustice, in the suit against the person to whom he is responsible over. 
The rule is an extension of the doctrine that all who are parties to a judicial record 
are bound by the judgment, and its rests on the same foundation, namely, the 
necessity that there be an end of litigation.” , 

But, in order for the judgment in that character of case to have such effect, 
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the one responsible over, and who becomes bound thereby, must have had previous 
notice or knowledge of the action, and an opportunity to defend it, and, when those 
prerequisites are compiled with, he is bound by the judgment as effectually as if he 
had been a party of record; and so, the text of the same authority, on page 1033, 
par. 1465, says: 

“Notice or knowledge of the action, and an opportunity to defend, are necessary 
to render a judgment conclusive on a person responsible over, unless he has expressly 
stipulated to abide by the result of the litigation.” 

See, also, the cases of Morgan v. Simmons, 3 J. J. Marsh, 611; Jones v. Henry, 
3 Litt. 427; Cox v. Strode, 4 Bibb, 4; Maupin v. Compton, 3 Bibb. 214. 

Here, as we have seen, defendant expressly agreed in its policy to take charge 
and conduct the defense of all actions brought against Mimms to recover damages 
for accidents indemnified against. It did so in this case, as we have seen, and it is 
too late now for it to attempt to relitigate any of the matters involved in those cases. 

Finding no error prejudicial to the substantial rights of the defendants, the 
judgment in each case is affirmed. 


UNION INDEMNITY CO. v. HOSSLEY. (No. 25455.) 


(Supreme Court of Mississippi, Division B. Feb. 22, 1926. Suggestion of Error 
Overruled April 5, 1926.) 
107 Southwestern Reporter 548 
(Syllabus by the Court.) 
INSURANCE—INDEMNITY COMPANY HELD NOT LIABLE FOR DAM- 

AGES RESULTING FROM MISMANAGEMENT OF AUTOMOBILE 

DRIVEN BY PERSON UNDER AGE SPECIFIED IN POLICY. 

Where policy of indemnity insurance did not cover automobile driven by any 
person under 16 years of age, indemnity company was not liable for damages result- 
ing from collision, caused by the mismanagement and negligence of driver under 16. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 

Action by Harry H. Hossley, Sr., against the Union Indemnity Company. From 
a judgment for plaintiff, defendant appeals, and plaintiff files cross-appeal. Re- 
versed and rendered. 

Brunini & Hirsch, of Vicksburg, for appellant. 

Henry, Canizaro & Henry, of Vicksburg, for appellee. 

ANpDERSON, J. The appellee, Harry H. Hossley, Sr., brought this action against 
appellant, Union Indemnity Company, in the circuit court of Warren county, for 
damages under the provisions of an indemnity policy issued by the latter to the 
former, for an injury to appellee’s automobile, alleged to have been caused by an 
accidental collision with another automobile. There was a judgment for appellee, 
from which appellant prosecutes this appeal, and appellee prosecutes a cross-appeal ; 
the cross-appeal being based on an alleged error of the court in excluding evidence 
offered by the appellee as to other damages to his car than those for which recovery 
was had. 

This is the second appearance of the case in this court. Hossley v. Union In- 
demnity Co., 102 So. 561, 137 Miss. 537. The case was here on the former appeal 
on the pleadings, and was reversed and remanded, and went back and was tried 
again on the pleadings, evidence, and instruction of the trial court. At the conclu- 
sion of the evidence, each party requested a directed verdict. The request of appellee 
was granted, and a verdict accordingly directed in his favor. 

The indemnity policy involved contained the provision that there should be no 
liability on the part of appellant for damage to appellee’s car while being driven 
by any person under the age of 16 years. On the former appeal it was held that, in 
order to exempt appellant from liability under this provision of the policy, there 
must have been some causal connection between the driving of the car by the person 
under 16 years of age and the injury. As we view the evidence, it shows, without 
conflict, that there was a causal connection between the collision causing the damage 
to appellee’s car and the fact that the driver of the car was under 16 years of age. 
The evidence shows that the driver of appellee’s car took the wrong road, and at- 
tempted to back the car therefrora into the main highway, and in doing so backed 
it across the main highway onto the driver’s left-hand side, and therefore the wrong 
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side of the road; that as a result thereof there was a collision between that and 
another car going in the opposite direction, and therefore entitled to the same side 
of the road as that occupied by appellee’s car. In other words, the evidence shows, 
without conflict, that the damage to appellee’s car was caused by the mismanagement 
and negligence of the driver of his car. We are of the opinion that, under the 
provision in the policy in question, that fact, in connection with the fact that the 
driver of appellee’s car was under the age of 16 years, exempted appellant from 
liability. It follows from these views that appellant's request for a directed verdict 
should have been given, instead of that of appellee. 
Reversed, and judgment here for appellant. 


CLEGHORN v. OCEAN ACCIDENT & GUARANTEE CORPORATION, 
LIMITED, OF LONDON. 
(Supreme Court, Appellate Division, Second Department. March 26, 1926.) 
215 New York Supplement 127 
1. INSURANCE—ANSWER MAY BE STRICKEN OUT AS SHAM OR FRIV- 

OLOUS, WHEN MOVING PAPERS ON MOTION FOR SUMMARY 

JUDGMENT SHOW THAT IT IS EITHER (RULES OF CIVIL PRAC- 

TICE, RULE 113). 

Answer containing defenses or denials may be stricken out as sham or frivolous, 
when moving papers on motion for summary judgment under Rules of Civil Practice, 
rule 113, show that answer falls within either category. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

On plaintiff's motion for summary judgment under Rules of Civil Practice, rule 
113, question is whether there is real defense. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—PLAINTIFF, IN ACTION ON AUTOMOBILE INDEM- 
NITY POLICY, HELD ENTITLED TO SUMMARY JUDGMENT ON 
COMPLAINT, AFFIDAVITS, AND ANSWER DENYING KNOWLEDGE 
AND INFORMATION AS TO PAYMENT OF JUDGMENT BY HIM 
(RULES OF CIVIL PRACTICE, RULE 113.) 

Where answer, in action on automobile indemnity policy, denied knowledge or 
information as to whether plaintiff paid judgment against him, as alleged in com- 
plaint, and_ plaintiff's affidavits on motion for summary judgment under Rules of 
Civil Practice, rule.113, stated that he had satisfaction piece which he would deliver 
to defendant on being paid amount expended, plaintiff, having produced it in court 
with receipt for payment, was entitled to summary judgment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


4. INSURANCE—ANSWERING AFFIDAVIT ON MOTION FOR SUMMARY 
JUDGMENT ON INDEMNITY POLICY HELD TO RAISE NO ISSUE 
AS ASSERTING RIGHT TO DEFEND MERELY BECAUSE OF DE- 
NIAL OF KNOWLEDGE OF PAYMENT OF JUDGMENT BY PLAIN- 
TIFF (CIVIL PRACTICE ACT, § 261.) 

On plaintiff's motion for summary judgment in action on automobile indemnity 
policy, answering affidavit stating that, while circumstances under which plaintiff 
claimed to have paid judgment against him “may be. insufficient to create in the 
mind of the defendant a suspicion,’ defendant nevertheless had right to defend be- 
cause of its denial of knowledge of payment, under Civil Practice Act, § 261, raised no 
issue, as facts, not mere denials, must be presented to defeat motion. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


6. INSURANCE=INSURED, PAYING JUDGMENT FOR DEATH OF PED- 
ESTRIAN AFTER UNSUCCESSFUL DEFENSE AND APPEAL BY IN- 
SURER, HELD ENTITLED TO RECOVER AMOUNT OF INDEMNITY 
POLICY, WITH INTEREST FROM DEATH TO ENTRY OF JUDG- 
MENT, PLUS INTEREST ON SUCH TOTAL SUM TO DATE OF 
PAYMENT, AND COSTS IN ALL COURTS, WITH INTEREST FROM 
ENTRY OF RESPECTIVE JUDGMENTS (CODE CIV. PRAC. § 1904.) 
Under automobile indemnity policy for $5,000 and costs taxed against insured 

and interest on judgment in litigation defended by insurer, latter having elected to 

defend action for death of pedestrian and to appeal from judgment for over $5,000, 
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which was affirmed and subsequently settled by insured for $8,500, was liable for 
$5,000, with interest, thereon, under Code Civ. Prac. § 1904, from date of death to 
entry of judgment, plus interest on such total sum to date of payment by plaintiff, 
and also for costs taxed against plaintiff in all courts, with interest thereon from 
entry of respective judgments. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Lazansky, J., dissenting. 

Appeal from Special Term, Kings County. 

Action by Guy F. Cleghorn against the Ocean Accident & Guarantee Corpora- 
tion, Limited, of London. From an order denying plaintiff’s motion for summary 
judgment under Rules of Civil Practice, rule 113, plaintiff appeals. Order reversed 
on the law and facts, and motion granted. 

Argued before Kelly, P. J., and Rich, Jaycox, Kapper, and Lazansky, JJ. 

Henry A. Uterhart, of New York City (Alfred M. Schaffer, of New York City, 
on the brief), for appellant. 

E. F. Warrington, of New York City, for respondent. 

Kapper, J. The action is upon an indemnity policy of insurance issued by the 
defendant to the plaintiff on October 11, 1916, in and by which the defendant agreed 
to indemnify the plaintiff against loss from liability imposed by law for damages 
for injuries or death occasioned in the use of plaintiff’s automobile. The life of 
the policy was one year. The limit of indemnity was fixed at $5,000. 

On October 16, 1916, plaintiff's automobile, driven by him, ran into and caused 
the death of one Henry Stockfleth, whose administratrix sued the plaintiff and ob- 
tained a verdict against him for $9,000 damages, to which was added interest from 
the date of Stockfleth’s death, together with costs, aggregating a judgment for 
$11,133.57. That action was defended by the defendant in pursuance of the agree- 
ment to do so contained in the policy. Thereafter the defendant, also as permitted 
by said policy, appealed to the Appellate Division (Stockfleth v. Cleghorn [Sup.] 
186 N. Y. S. 957), which affirmed the judgment rendered against the plaintiff herein, 
and judgment of affirmance was thereupon duly entered on January 27, 1921. An 
appeal was then taken to the Court of Appeals and the Appellate Division judgment 
was there affirmed and judgment accordingly .was thereupon entered on January 31, 
1922. 134 N. E. 593, 232 N. Y. 614. 

Plaintiff’s complaint alleges, in addition to the foregoing recital of facts, that 
on October 1, 1925, and prior to the commencement of this action, the plaintiff paid 
to the administratrix of the estate of said Henry Stockfleth, deceased, the sum of 
$8,500, “in settlement of said judgment aforesaid,” and by reason thereof there 
became due and payable to the plaintiff by the defendant, “under its said policy of 
liability insurance” and on October 1, 1925, the said sum of $8,500, for which amount 
judgment is demanded by plaintiff against the defendant. 

The single issue raised by the answer is a denial of any knowledge or informa- 
tion sufficient to form a belief as to the fact of plaintiff’s payment to said administra- 
trix of the sum of $8,500, in settlement and satisfaction of said judgment. The 
plaintiff moved’ upon the complaint and answer, and upon affidavits, for summary 
judgment for the relief demanded in the complaint, under and pursuant to rule 113 
of the Civil Practice Rules. His motion has been denied, and he now appeals. 

Plaintiff's affidavits reiterate the allegation of the complaint of the payment of 
the $8,500 to the administratrix of Henry Stockfleth, deceased, “in cash in settlement 
of said judgment.” Further averments are that he received a receipt, signed by said 
administratrix and five children (naming them) of the said deceased, all of whom 
are of full age; also an affidavit from said administratrix that said five children are 
the only children of the deceased; and that said administratrix, upon said payment 
made to her by plaintiff, “executed a satisfaction of said judgment, which deponent 
has not yet filed, but which he (plaintiff) agrees to deliver to the defendant herein 
for filing upon receipt of the amount due to deponent under the policy.” 

Defendant’s answering affidavit admits that Stockfleth’s death “was a death on 
account of which the said policy of insurance indemnified the plaintiff against loss,” 
and further states: “Nor is it disputed that the said accident occurred while the said 
insurance contract was in full force and effect.” The defendant’s affidavit further 
states: 

“The defendant through its officers, agents, or representatives, was not present at 
the time when or the place where the said payment was claimed to have been made, 
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and has no knowledge whatsoever of the said transaction, and the said judgment, 
which it is claimed has been satisfied remains outstanding as of record, both in the 
county of Westchester, where the judgment was entered, and in the county of 
Nassau, where the said plaintiff resides.” 

Then is added by the defendant the following: 

“While the circumstances under which it is claimed the said payment was made 
may be insufficient to create in the mind of the defendant a suspicion, the circum- 
stances of the transaction of which the defendant has no knowledge are such that 
the defendant as it is permitted to do under section 261 of the Civil Practice Act, 
has disputed the payment by denying in paragraph numbered second of its amended 
answer any knowledge or information thereof sufficient to form a belief. An issue 
of fact is thereby raised as to whether or not the plaintiff has sustained a loss for 
which he is entitled to be indemnified under the terms and provisions of the said 
policy of insurance. * * * The defendant has no desire whatsoever to delay the 
judicial determination of the issues raised by the pleadings herein or to avoid the 
payment of its just liabilities as claimed by the plaintiff in his affidavit sworn to the 
10th day of November, 1925, but asks only that the allegations made by the plaintiff 
which are placed in issue by the defendant’s anfended answer be proved by evidentiary 
facts in the manner provided by law.” 

The learned justice at Special Term denied the motion, on the authority of 
Woodmere Academy v. Moskowitz, 208 N. Y. S. 578, 212 App. Div. 457, and Dolge 
vy. Commercial Casualty Ins. Co., 207 N. Y. S. 42, 211 App. Div. 112. In the first 
of the two cases cited, the plaintiff sued on a subscription for its bonds, which it 
alleged the defendant’s intestate made. The defendant, as administratrix, interposed 
an answer, denying knowledge or information sufficient to form a belief as to the 
truth of the allegations of the complaint that her intestate subscribed for said bonds, 
and her affidavit filed in opposition to a motion for summary judgment asserted that 
she was absolutely without knowledge of any of the transactions by which the 
estate which she represented was sought to be held liable. Pointing out that an 
administrator who doubts the justice of a claim against his estate can so notify a 
creditor, whose remedy is thereupon to bring suit within three months or have the 
claim tried or determined by the surrogate upon the final accounting, Mr. Justice 
Jaycox, writing for the court, said in effect that it is incumbent upon a claimant 
against an estate to establish his claim if the administrator alleges that he is without 
knowledge thereof, and that therefore a motion for summary judgment should not 
be granted in such circumstances. In the Dolge Case, the action was on an accident 
insurance policy to recover for the death of the insured, where the policy restricted 
its liability to the case of a passenger “in or on a public conveyance, including the 
platform, steps, or running board thereof, provided by a common carrier for pas- 
senger service.” ‘There was a real issue in that case as to whether or not the insured, 
who was shot by a stranger, was a passenger within the terms of the policy, or was 
killed before he became a passenger. Neither of the two cases seem to me to support 
the order appealed from. 

[1-3] The rule now is that an answer containing defenses or denials may be 
stricken out as sham or frivolous, when the motion papers in a motion for summary 
judgment make it appear that the answer falls within either category. Commonwealth 
Fuel Co., Inc., v. Powpit Co., Inc., 209 N.Y. S. 603, 212 App. Div. 553, 556. The 
question to be determined is whether there is a real defense. General Investment Co. 
v. Interborough Rapid Transit Co., 139 N. E. 216, 235 N. Y. 133; O’Meara Co. v. 
National Park Bank of New York, 146 N. E. 636, 239 N. Y. 386, 39 A. L. R. 747. 
The General Investment Co. Case (supra) seems to me to be ample authority in 
support of plaintiff’s position. There the action was upon five promissory notes 
payable to bearer, and of which the plaintiff alleged ownership, due presentation, 
demand for payment, and defendant’s failure to pay. The sole denial of plaintiff’s 
claim was of any knowledge or information sufficient to form a belief as to plaintiff 
being the owner and holder of the notes. On this alleged defense the plaintiff, upon 
the pleading and an affidavit, moved for judgment under rule 113. The Special 
Term granted plaintiff’s motion, reciting in its order that plaintiff on the hearing 
of the motion presented in open court, for the inspection of the court and the 
defendant, and in support of its cause of action, the notes in question, The court 
(per Hogan, J., at page 140 [139 N. E. 219]) say: 

“It is contended by counsel for defendant that the conclusion by the justice at 
Special Term of the clause in the order that the notes in suit were presented on the 
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hearing of the application for summary judgment, and the affirmance of the order 
by th Appellate Division is equivalent to an admission by the justice at Special Term 
and by the Appellate Division, as well as by plaintiff, that before plaintiff, was entitled 
to a judgment, it was necessary for it to substantiate its claim by proof, i.e., common- 
law proof, and that, whether or not the eres has evidence to contradict such 
proof, it is entitled by article 1, section 2, of the Sonstitution of the state to have 
such proof given before a jury. We fail to discover merit in either of the suggestions 
advanced by counsel. The notes upon which the action was brought were negotiable 
instruments. Possession of the same by the secretary of plaintiff was prima facie 
evidence of ownership of the same by plaintiff. The application to the court was 
based upon the notes equally with the pleadings, the affidavit of the secretary of 
plaintiff having stated that the notes would be produced thereon. The liability of 
defendant upon the notes was already established by the admissions in the answer of 
defendant, save its alleged lack of knowledge or information sufficient to form a 
belief as to the ownership of the notes by plaintiff. When, therefore, the plaintiff, 
through its secretary and counsel, presented the notes in court, defendant immedi- 
ately became possessed of knowledge and information denied by it in its answer. 
Upon production of the notes in court, the instruments became under direction of 
the justice, subject, if inspection of them was requested, to examination by counsel 
for defendant. Notice that the notes would be produced in court was given to 
defendant in the motion papers.” 

Defendant’s affidavit states that a search of the county clerk’s records show the 
said Stockfleth judgment unsatisfied of record. Plaintiff does not claim in his 
moving affidavit to the contrary, but does say that he has satisfied the judgment by 
settlement, and has a satisfaction piece evidencing the same, which he agrees to 
deliver to the defendant upon being paid the amount which he thus expended. I 
cannot see that the situation is in any substantial manner different from that presented 
in the General Investment Co. Case, supra. There, as we have already seen, plaintiff 
supported its allegation of ownership of the notes, in the teeth of the defendant’s 
denial of knowledge, etc., by a production thereof in court, a recital of which fax 
was made the basis of the order granting the motion for summary judgment. The 
production of the satisfaction piece of the judgment referred to, in the case at bar, 
together with the receipt signed by the administratrix and her children of the 
payment of the $8,500, immediately gave to the defendant the knowledge and infor- 
mation which its answer denies, and is in accord with the declaration of the Court 
of Appeals in the General Investment Co. Case, supra, that: 

“When, therefore, the plaintiff through its secretary and counsel presented the 
notes in court, defendant immediately became possessed of knowledge and informa- 
tion denied by it in its answer.” 

[4] From the language of the defendant’s affidavit already referred to, it 
should be observed that the defendant does not seriously question the payment made 
by the plaintiff, for it says that, although the circumstances under which it is 
claimed payment was made “may be insufficient to create in the mind of the defend- 
ant a suspicion,” nevertheless defendant has the right to defend because of its denial 
of knowledge of the payment. In my opinion, the answer, in the circumstances, 
raises no issue and falls within the ruligg stated in O’Meara Co. v. National Park 
Bank of New York, supra, at page 395 (146 N. E. 638), viz.: 

“It is unnecessary to consider the denials contained in the answer, since in the 
answering affidavits defendant raised no issue as to any of the facts alleged in the 
complaint and in the plaintiff’s affidavits upon which the motion was based. Defend- 
ant‘s affidavits used in opposition to the motion merely repeat the various denials 
contained in the answer. These denials were insufficient to raise an issue on a motion 
for summary‘ judgment, since, under the rule, facts must be presented, rather than 
mere general or specific denials, in order to defeat a motion.” 

[5] There remains the question of the amount for which judgment for plaintiff 
should be rendered. Besides the $5,000 indemnity, the defendant’s policy further 
agreed : 

“(5) To pay all costs taxed against the assured in any legal proceeding defended 
by the corporation in accordance with the preceding paragraph, and interest accruing 
upon the judgement rendered in connection therewith, and all expenses incurred by 
the corporation for investigation, negotiation, and defense.” 

Had the defendant exercised its right under the policy and paid this $5,000 limi- 
tation on October 16, 1916, the date of Stockfleth’s death, it would have been 
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absolved from further obligation; but if elected, also pursuant to the terms of its 
policy, to defend, and even to appeal. When it elected to defend, it must be deemed 
to have contemplated the addition of interest upon the verdict from the date of death, 
which the clerk was directed by section 1904 of the Code of Civil Procedure (then 
applicable) to add to the verdict. A proper construction of the policy, written by 
the defendant, entitles plaintiff to charge the defendant with such interest on at least 
the sum limited by the policy, namely, $5,000, from the date of death to entry of 
judgment. The clause in the policy by which it agreed to pay interest accruing upon 
the judgment rendered in connection with its defense of the suit against plaintiff 
entitles plaintiff to interest on whatever sum the $5,000, plus interest thereon from 
the date of death to entry of judgment, amounts to down to the time of payment 
by plaintiff, and also entitles him to the costs taxed against him on the trial and in 
the appellate courts by reason of the unsuccessful defense interposed by the defend- 
ant, together with interest on such costs from the dates of the entry of the respective 
judgments. There should be judgment for plaintiff accordingly. 

The order should be reversed upon the law and the facts, with $10 costs and 
disbursements, and the motion for summary judgment as herein directed should be 
granted, with $10 costs. Settle order on notice. 

Kelly, P. J., and Rich and Jaycox, JJ., concur. 

Lazansky, J., dissents, being of opinion that the defendant shows facts within 
the meaning of rule 113 which entitle it to defend. 


BULL DOG AUTO INS. CO. v. CROWLEY. (No. 6928.) 


(Court of Civil Appeals of Texas. Austin. Feb. 17, 1926. Rehearing Denied 
March 10, 1926.) 
281 Southwestern Reporter 622. 

2. INSURANCE—OVERVALUATION OF INSURED AUTOMOBILE 
HELD NOT TO AVOID POLICY IN ABSENCE OF FRAUD. 
Overvaluation of insured automobile, which was not alleged nor proved to be 

fraudulent held insufficient to avoid policy. 

(For other cases, see Insurance, Dec. Dig., § 281.) 

3. INSURANCE. 

Burden is on insurer to establish fact of overvaluation and of fraud to avoid 
policy on that ground. 
(For other cases, see Insurance, Dec. Dig., § 646[2].) 

4. INSURANCE. 

Evidence held sufficient to raise question under Rev. St. 1911, art. 4947 (Rev. 

St. 1925, art. 5043), whether alleged misrepresentation as to value of insured auto- 

mobile was “material to the risk.” 

(For other cases, see Insurance, Dec. Dig., § 668[6].) 


Appeal from District Court, Navarro County; Hawkins Scarborough, Judge. 

Action by L. B. Crowley against the Bull Dog Auto Insurance Company. 
From a judgment for the plaintiff, defendant appeals. Affirmed. 

Callicutt & Upchurch, of Corsicana, for appellant. 

Davis, Jester & Tarver, of Corsicana, for appellee. 

BaucGu, J. This is an appeal from a judgment for $875 in favor of appellee, 
Crowley, against appellant, rendered on a fire and theft insurance policy for $1,100, 
issued by said company on Crowley’s automobile. The car was stolen and burned. 
The case was tried to the court without a jury. 

[1] No findings of fact nor conclusions of law were made by the trial court, 
and none were requested. That being true, if there is any theory of the evidence 
upon which the judgment can be sustained, we will not disturb it. Adcock v Shell 
(Tex. Civ. App.) 273 S. W. 900; Joseph v. Puryear (Tex. Civ. App) 273 S. W. 974. 

{2] Appellant’s brief is not prepared in accordance with the rules, but we will 
consider the main contention made by it. The first of these is as follows: 

“Appellee having made a false representation that the automobile was purchased 
for $2,600, and was a late model of 1921, whereas in truth he paid only $400 for the 
automobile, and it was in fact a 1919 model, this was a sufficient false representation 
as would entitle the appellant to avoid the contract of insurance after ascertaining 
the falsity thereof after the alleged destruction of the car by fire.” 
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We overrule this contention. There was ample evidence to show that the car 
was in fact a 1921 model, and not a 1919 model. The application did contain a 
recital of “Price paid, $2,600.00,” and Crowley testified that he bought the car 
secondhand from the Perry Motor Company in Dallas and paid $400 for it shortly 
before it was insured. He also pleaded and testified that appellant’s agent at 
Powell, Tex., solicited the policy and prepared the application in toto; that he signed 
same without reading it or knowing it contained any such recital; that he at no 
time made any such statement to appellant’s agent, one M. E. Cannon, who resided in 
Powell; that, on the contrary, he told Cannon at the time that he was dealing in 
secondhand cars, and would not disclose the cost to him of the car in question. The 
evidence also shows that Cannon examined the car himself, appraised its value, 
and offered to write appellee a policy for $1,377 on the car, but that appellee declined 
to take a policy for more than $1,100. None of this testimony was disputed or con- 
tradicted. There was evidence that the car was reasonably worth at the time $1,500 
or $1,600, and that Crowley virtually had it sold for approximately that amount. 
The application also showed that the car was secondhand, and that Crowley was the 
third owner thereof. On the application occurred the signed statement of “M. E. 
Cannon, authorized representative of appellant,” as follows: 

“I have made personal inspection of the car upon which insurance is applied for, 
and recommend that the policy be issued in the amount applied for.” 

Following this was his report that: 

“The present owner, Mr. L. B. Crowley, of Powell, Tex., purchased the car 
at Dallas, Tex., from Perry Motor Company, and the car will bring on the market 
any time not under $1,500 to $1,600.” 

[3] No fraud in the valuation of the car, which was a Chandler 6-cylinder 
sedan, was alleged or proved. In the light of the other evidence we think the trial 
court could properly have found that the recital of $2,600 paid was mistakenly placed 
in the application, or that it probably was intended to show the original sale price 
of the car when new, and that it in no way induced the insurance company to accept 
the risk. Mere overvaluation of personal property, in the absence of fraud, is not 
sufficient misrepresentation to avoid a policy. As stated by Judge Neill in Delaware 
Ins. Co. v. Hill (Tex. Civ. App.) 127 S. W. 292: 

“A fraudulent intent, or intentional purpose to deceive, must be shown, or 
circumstances that warrant such an inference, and the burden is upon the insurer to 
establish both the fact of overvaluation and fraud.” 

[4, 5] We think there was ample evidence in the instant case to raise the 
question, under article 4947, R. S. 1911 (article 5043, R. S. 1925), as to whether 
the misrepresentation, if any, was “material to the risk,” as that language has been 
construed by the courts, and, being a question of fact with evidence to support 
the trial court’s finding thereon, we will not disturb such finding. 

Appellant’s next proposition is that, under the evidence, judgment for $875 was 
excessive. There is no merit in this. There was evidence before the court on 
which he could have rendered a judgment for the full amount of the policy. 

[6] Appellant next complains of the exclusion of proffered testimony of R. E. 
Morris, state manager of appellant, to the effect that the car “was a 1919 model 
from the number, 81804, as shown by the statement of facts, * * * and that at the 
time of the fire he estimates that the car was worth $400.” The court excluded this 
testimony. We have carefully read the statement of facts, and find no express testi- 
mony that said car was No. 81804, or that it was a 1919 model. On the contrary, 
the evidence rather shows, and the application recites, that it was No. 132635 and a 
1921 model. Mr. Morris did testify: “If the number of the car here in question is 
81804, then it is a 1919 model.” In approving the bill of exception, the trial court 
placed thereon the following qualifications : 

“The foregoing bill of exception is approved with the following qualifications : 
The witness R. E. Morris testified that he never had seen the automobile in question 
at any time, either before it was destroyed by fire or afterwards, and that he knew 
nothing on earth about the market value of secondhand automobiles. The said 
witness was merely attempting to read from a table in a book put out by the 
insurance company as to the value that they put on secondhand automobiles of certain 
makes and models, and that the model in question would have been worth the amount 
of money stated in the bill of exception according to the table of the insurance 


. 
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company, but he did not claim to know anything personally about the market 
value of said car.” 

Clearly such testimony was not competent and was properly excluded. 

What we have said under the first proposition also disposes of appellant's fifth 
proposition. 

[7] Appellant’s last proposition is based upon its second assignment of error, 
which reads as follows: 

“The court erred in rendering a judgment in ‘favor of the plaintiff for $875, 
because the plaintiff failed to prove that he had performed all of the duties required 
of him by the terms of the insurance policy entitling him to recover in this cause.” 

This assignment and the proposition thereunder, in similar language, is mani- 
festly too general for us to consider, and not in compliance with the statute, nor 
with the rules. See Rules for the Courts of Civit Appeals, 24, 25, and 26, 152 S. W. 
XII; article 1612, R. S. 1911; article 1844, R. S. 1925. 

[8] Appellee has cross-assigned error, contending that the trial court should 
have rendered judgment for the full amount of the policy, $1,100, instead of for 
only $875. As above stated, we think there was sufficient evidence to have sus- 
tained such a judgment, but not sufficient to authorize us to disturb the judgment as 
rendered. This cross-assignment is therefore overruled. 

Finding no error in the record, the judgment of the trial court is in all things 
affirmed. 

Affirmed. 


LONDON ASSUR. CORPORATION v. DEAN. (No. 310.) 
(Court of Civil Appeals of Texas. Waco. Feb. 18, 1926. Rehearing Denied 
March 18, 1926.) 
281 Southwestern Reporter 624. 

1. INSURANCE. 

Conditional sale of personal property, where possession thereof has been de- 
livered, is a change of interest therein. 

(For other cases, see Insurance, Dec. Dig., § 328[5].) 
2. INSURANCE. 

Sale of undivided interest in insured property, without knowledge and consent 
of insurer, is a change in insurable interest of assured, making policy void. 

(For other cases, see Insurance, Dec. Dig., § 328[5].) 


3. INSURANCE—TRANSACTION BY WHICH OWNER AGREED ON 
CERTAIN CONDITIONS TO EXECUTE BILL OF SALE TO INSURED 
AUTOMOBILE AND TRANSFER LICENSE HELD “CONDITIONAL 
SALE” AND “CHANGE IN INTEREST” OF OWNER IN INSURED 
“ae 14s). RENDERING POLICY VOID (PEN. CODE 1925, ARTS. 
Transaction, by which owner contracted to sell insured automobile, received 

part of price, delivered possession, and agreed on certain conditions to execute bill of 

sale and transfer license, constituted in law a “conditional sale” and “change in 
interest” of owner in insured property within fire policy, rendering same void, not- 
withstanding that owner did not deliver bill of sale nor transfer state license, as 

required by Pen. Code 1925, arts. 1434, 1435. 

(For other cases, see Insurance, Dec. Dig., § 328[5].) 

4. INSURANCE. 


Where policy of fire insurance has become void, it cannot be reinstated, except 
by waiver by the insurer. , 


(For other cases, see Insurance, Dec. Dig., § 365[3].) 
Errors from County Court, McLennan County; James R. Jenkins, Judge. 


Suit by E. A. Dean against the London Assurance Corporation. Judgment 
for plaintiff, and defendant brings orror. Reversed and rendered. 


_ Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 


Johnston & Hughes and Weatherby & Rogers, all of Waco, for defendant in 
error. 
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Barcus, J. This suit was instituted by defendant in error against plaintiff in 
error on an insurance policy for $700 which had been issued in his favor on one 
automobile, which burned during the period covered by said policy. Plaintiff in 
error contended it was not liable on the policy because of the following provision 
in the policy: S 

“The entire policy shall be void, unless otherwise provided by agreement in 
writing added thereto: 

“(1) If the interest of the assured in the subject of insurance be other than 
unconditional and sole ownership, or in case of transfer or termination of the interest 
of the assured * * * or in case of any change in the nature of the insurable interest 
of the assured in the property described herein either by sale or otherwise,” 

—and, further, because of the provision in the policy which provided that the com- 
pany should not be liable for loss or damage while the property was incumbered by a 
lien or mortgage. 

The cause was tried to a jury, and submitted on two issues: First, as to the 
cash market value of the automobile just before the fire, which the jury found 
to be $700; and, second, as to the cash market value immediately after the fire, which 
the jury found to be $25, and, based on said findings, the court entered judgment 
for defendant in error for $675, with interest from the time of the fire. 

Plaintiff in error asked the trial court to give a peremptory instruction for it 
because the undisputed evidence showed that, after the policy was issued, the 
interest of defendant in said property was materially changed, in that he had sold 
and delivered same to Alfred Randle, and because same had become incumbered 
with a lien which Randle had given Dean to secure the purchase price. 

The undisputed facts in this case show that, at the time the policy of insurance 
was written, in November, 1921, for. one year defendant in error was the sole 
owner of the automobile and that same was free and clear of any incumbrances, 
and that the policy contained the above-stated provisions. Defendant in error 
testified that about June 1, 1922, he negotiated or bargained to sell the car to Alfred 
Randle, a negro, for $750; that he told Randle, if he would pay $250, cash and the 
balance $25 a month, he would sell him the car; that Randle did pay him the $250 
cash, and signed a note and a mortgage securing same for the $500, and took 
and kept the car from said time until it was burned in October, 1922; that Randle 
made the first two monthly payments of $25 each; that the latter part of August, 
after Randle defaulted in the monthly payments, he delivered the note and mortgage 
to Randle, and Randle delivered the car to him because he was not able to make the 
payments; that Randle continued, however, to use the car and keep the same at his 
(Randle’s) house, up to and including the time it was burned; that he got $250 
cash and two of the $25 payments on the car; that he did not pay any of this 
money back to Randle; that the note was just canceled and delivered to Randle, 
and Randle kept the note, and he (Dean) got the money and the car, too; that he 
did not give a bill of sale to the car, but did agree with Randle that he would give 
him a bill of sale and transfer of the license receipt as soon as he paid 51 per cent. 
or more of the purchase price; and that, by reason of Randle not having paid as 
much as 51 per cent. of the purchase -price, he never executed him a bill of sale, 
and the license receipt was never transferred to Randle. 

Randle testified that he bought the car from Mr. Dean, and that he kept it 
at his residence at 418 Ivy Street, Waco; that Mr. Dean agreed to take the car 
back on account of his (Randle’s) being sick, and not able to pay for it; that the 
day the car burned he had been out driving, and had driven it into his driveway, 
and went in the house, and, as he looked back, he saw the car was on fire; that he 
had bought the car, but had turned it back to Mr. Dean before it burned, but was 
still using it by permission of Mr. Dean; that he paid $250 down, and gave notes 
for $500, payable $25 per month. 

{1, 2] From the above testimony it appears without question that Mr. Dean 
agreed to sell, and Randle agreed to purchase, the automobile for $750, $250 in cash 
and a note for $500; that the cash was actually paid, the note executed, the mort- 
gage given, and the car delivered. This was a complete change of the interest 
which defendant in error had in the car. He contends that the sale was not legal 
or binding because he did not deliver a bill of sale nor transfer the state license, as 
is required by articles 1434 and 1435 of the Criminal Statutes (Penal Code, 1925), 
and that he did not violate said law because his contract with Randle was that he 
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would retain said bill of sale and state license until at least 51 per cent. of the 
total purchase price was paid. Our courts have held that an attempted sale or 
transfer of a secondhand automobile, without a bill of sale being delivered and the 
license transferred, did not transfer any title to the car, and that, where parties 
have attempted to make a sale, the courts will leave them where the individuals 
placed themselves, and will not permit the attempted seller to recover on the notes 
given by the attempted buyer, nor permit a foreclosure of a mortgage to secure the 
notes, on the theory that, where the Legislature has made it a penal offense for 
parties to enter into a contract, any attempted contract in violation of the statute is 
void. Grapeland Motor Co. v. Lively (Tex. Civ. App.) 274 S. W. 168; Hennessy 
y. Automobile Owners’ Insurance Association (Tex. Civ. App.) 273 S. W. 1024; 
Paragon Oil Syndicate v. Rhoades Drilling Co. (Tex. Com. App.) 277 S. W. 1036. 
If the transaction between defendant in error and Randle is treated as an attempted 
sale, the same would be, and is, void. Still, defendant in error, by his actions, 
placed the automobile out of his possession, and delivered same into the possession 
of Randle, without any lawful means to recover same or to foreclose the mortgage 
lien which Randle gave him to secure the unpaid purchase price. A conditional sale 
of personal property where the possession thereof has been delivered is a change of 
interest therein. Fire Association of Philadelphia v. Perry (Tex. Civ. App.) 185 
S. W. 374; Foster v. Beall (Tex. Civ. App.) 242 S. W. 1117; Cullum v. Lub-Tex 
Motor Co. (Tex. Civ. App.) 267 S. W. 322; Fire Association of Philadelphia v. 
Flournoy, 19 S. W. 793, 84 Tex. 632, 31 Am. St. Rep. 89. A sale of an undivided 
interest in property without the knowledge and consent of the insurance company 
would make the policy void. Springfield Fire Ins. Co. v. Morgan (Tex. Civ. App.) 
202 S. W. 784; German Alliance Ins. Co. v. Fort Worth Grain Co. (Tex. Com. 
App.) 269 S. W. 430; Id. (Tex. Civ. App.) 257 S. W. 273; Home Insurance Co. v. 
Henderson (Tex. Civ. App.) 263 S. W. 650; Hamilton v. Firemen’s Fund Insurance 
Co. (Tex. Civ. App.) 177 S. W. 173. 

[3, 4] If the position of defendant in error that his transaction with Randle 
was not a completed one, and did not in law amount to a sale and transfer of the 
property, is correct, then, by his having made a contract of sale, and having re- 
ceived part of the purchase price, and having delivered actual possession of the 
automobile, and having agreed on certain conditions to execute the bill of sale and 
transfer the license, same constituted in law a conditional sale (Ferris v. Langston 
(Tex. Civ. App.] 253 S. W. 309) and Randle, by complying with said conditions, 
would have been entitled to enforce a specific performance of said contract, or would 
have been entitled to recover the purchase money which he had paid on the strength 
of said contract. Equity would not permit the defendant in error to make a con- 
ditional sale such as he claims to have made in this case and then permit him to 
repossess himself of the automobile without doing equity, and, in either event, the 
transaction between defendant in error and Randle changed Dean’s interest in 
and to the automobile, and made the contract of insurance under its terms void. 
Where a policy of fire insurance has once become void, it cannot be reinstated except 
by a waiver on the part of the insurance company. East Texas Fire Ins. Co. v. 
Kempner, 27 S. W. 122, 87 Tex. 229, 47 Am. St. Rep. 99; Insurance Co. of North 
America v. Wicker, 55 S. W. 740, 93 Tex. 390; National Union Fire Ins. Co. v. 
Richards (Tex. Civ. App.) 278 S. W. 488. 

Under the facts in this case, the trial court should have given the peremptory 
instruction requested by the plaintiff in error, and, the controlling facts being un- 


disputed, the judgment of the trial court is here reversed, and judgment rendered 
in favor of plaintiff in error. 


WARNER v. NORTHWESTERN FIRE & MARINE INS. CO. er At. 
(No. 3186.) 
(Court of Civil Appeals of Texas. Texarkana. Feb. 25, 1926. Rehearing Denied 
March 24, 1926.) 
281 Southwestern Reporter 1113. 

1. INSURANCE—WHERE RELEASE IS GIVEN ONE OF SEVERAL 
OBLIGORS, AND RIGHTS AGAINST OTHERS ARE RESERVED, 
LATTER ARE RESPONSIBLE FOR THEIR PROPORTIONATE PART 
OF OBLIGATION. 


Where release is given to one of several obligors, and reservation of rights against 
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other obligors is inserted for the purpose, other obligors are not released entirely, but 

are responsible for their proportionate part of obligation. 
(Fo other cases, see Insurance, Dec. Dig. § 603.) 

2. GARNISHMENT—PLAINTIFF IS NOT ENTITLED TO WRIT WITH- 
OUT SHOWING THAT NONE OF SEVERAL JOINT DEBTORS HAS 
PROPERTY IN HIS POSSESSION WITHIN STATE SUFFICIENT TO 
SATISFY INDEBTEDNESS. 

Where two or more persons are jointly indebted to plaintiff, he is not entitled to 
writ without showing that none of them has property in his possession within state 
sufficient to satisfy indebtedness. 


(For other cases, see Garnishment, Dec. Dig. § 88.) 

3. INSURANCE—JOINT AND SEVERAL JUDGMENT DEBTOR MAY BE 
RELEASED FROM LIABILITY BY PLAINTIFF ON PAYMENT OF 
PART OF AMOUNT OF JUDGMENT. 

Release of one of two joint judgment debtors, on payment of less than amount of 
judgment by instrument providing that co-debtor should continue liable on judgment, 
was effective, and released debtor was no longer liable thereon. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

4. INSURANCE. 

Where plaintiff released one of joint judgment debtors, with reservation of rights 
against co-debtor, affidavit for writ of garnishment against co-debtor need not show 
that released debtor had no property in his possession sufficient to satisfy judgment. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from District Court, Harrison County; P. O. Beard, Judge. 

Garnishment by Ted Warner against the Northwestern Fire & Marine Insurance 
Company, wherein H. W. Oviett intervened. From a judgment for defendant and 
intervener, plaintiff appeals. Reversed and remanded. 

September 17, 1923, appellant obtained a judgment against appellee H. W. Oviett 
and one D. W. Rudd, jointly and severally, for the sum of $666.98, interest, and 
court costs. November 10, 1924, appellant, “in consideration,” it was recited ina written 
instrument he executed, “of the premises and of the payment of valuable consideration 
by D. W. Rudd,” released and discharged said Rudd “from any and all liability what- 
soever against him by reason of said judgment.” The “premises” referred to were 
recitals as to the rendition and abstracting of the judgment, and a recital that it had © 
been ‘ ‘fully (quoting) paid and satisfied so far as the defendant D. W. Rudd is con- 
cerned.” It was provided in the instrument that it should not apply to appellee Oviett, 
but that he should continue to be liable to appellant on the judgmem. August 4, 
1925, appellant procured the issuance of a writ of garnishment against the appellee 
Northwestern Fire & Marine Insurance Company. That company answered Septem- 
ber 7, 1925, that it was then indebted to appellee Oviett in the sum of $900 by 
reason of the fact that an automobile owned by him, and which it had insured 
against loss by fire, had been (on, to wit, May 24, 1925) destroyed by fire. On the 
same day, to wit, said September 7th, Oviett filed a petition by which he was allowed 
to intervene in the suit, and in which he attacked the sufficiency of appellant's 
affidavit for the writ of garnishment on the ground that it did not appear therefrom 
that his codefendant in said judgment, to wit, said D. W. Rudd, did not have property 
in his possession within this state sufficient to satisfy same. The court, after hearing 
the case on its merits, sustained appellee Oviett’s said exception tq appellant’s 
affidavit, and then rendered judgment that appellees “go hence without day” and 
recover costs of appellant. 

Bibb & Caven, of Marshall, for appellant. 

Scott & Casey, of Marshall, for appellees. 

Witson, C. J. (after stating the facts as above). [1] The trial court found 
as a fact that Rudd paid appellant $265 for the release referred to in the statemerit 
above, but concluded as a matter of law that “there was no consideration for the 
release.” The explanation of the apparent inconsistency lies in the fact, it is as- 
sumed, that the court thought the payment of any sum less than the total amount 
of the judgment was not a sufficient consideration for the release. But, as we un- 
derstand it, that is not the law in this state. Merchants’ Nat. Bank v. McAnulty 
(Tex. Civ. App.) 31S. W. 1091; Id., 33 S. W. 963, 89 Tex. 124; Elgin City Banking 
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Co. v. Self (Tex. Civ. App.) 35 S. W. 953; Bates v. Bank, 32 S. W. 339, 11 Tex. 
Civ. App. 73; Watkin Music Co. v. Basham, 106 S. W. 734, 48 Tex. Civ. App. 505. 
In the Bates Case the rule was stated to be that— 

“Where * * * a release is given to one of several obligors, and a reservation of 
rights against the other obligors is inserted fer that purpose, the other obligors are 
not released entirely, but are responsible for their proportionate part of the obliga- 
tion.” 

In the Basham Case it was held that the obligors not released were liable for 
the full amount instead of a proportionate part of the indebtedness unpaid. 

[2-4] It is settled in this state that, where two or more persons are jointly 
indebted to a plaintiff, he is not entitled to the writ of garnishment without showing 
that none of them has property in his possession within this state sufficient to satisfy 
’ the indebtedness. Buerger v. Wells, 222 S. W. 151, 110 Tex. 566; Smith v. City Nat. 
Bank (Tex. Civ. App.) 140 S. W. 1145. Having .concluded—erroneously, we think— 
that the release was ineffective, and that Rudd therefore never ceased to be liable to 
appellant on the judgment, the trial court properly, in that view, concluded, further, 
that the affidavit made the basis of the garnishment proceedings was fatally defec- 
tive, in that it did not show that Rudd did not have property in his possession within 
the state sufficient to satisfy appellant’s judgment. But it is plain, if the release, as 
we think, was effective, that Rudd thereafter not only was not jointly liable with 
appellee Oviett on the judgment, but that he was not liable thereon at all. In that 
view it was not necessary that appellant in his affidavit for the writ should have 
negatived the fact that Rudd did not have property in his possession sufficient to 
satisfy the judgment. He had a right to proceed, as he did, on the view that the 
joint liability of Rudd and Oviett to him had ceased, and that Oviett alone was. 
liable to him on the judgment. 

It follows from what has been said that we think the judgment is erroneous. 
It will be reversed and the cause will be remanded to the court below for a trial on 
its merits. 


BARNETT v. LONDON ASSUR. CORPORATION. (No. 19667.) 
(Supreme Court of Washington. April 15, 1926.) 
245 Pacific Reporter 3. 
2. INSURANCE—PERSON PURCHASING STOLEN AUTOMOBILE IN 
ae MAY RECOVER ON THEFT POLICY ISSUED TO HIM 


Person purchasing stolen automobile in good faith, using it, securing theft 
policy thereon, and paying premium, may recover on policy. 


(For other cases, see Insurance, Dec. Dig., § 115[1].) 


3. INSURANCE—THAT AUTOMOBILE, PURCHASED IN GOOD FAITH 
BY INSURED, WAS STOLEN FROM ORIGINAL OWNER DOES NOT 
PRECLUDE RECOVERY ON THEFT POLICY CONTAINING PRO- 
VISION INVALIDATING IT, IF INSURED’S INTEREST BE OTHER 
THAN SOLE OWNERSHIP. 

That automobile, purchased in good faith by one securing theft oplicy thereon,. 
was stolen from original owner would not prevent recovery on policy because of 
provision invalidating it, if insured’s interest be other than unconditional and sole 
ownership. 

(For other cases, see Insurance, Dec. Dig., § 282[2].) 


4. INSURANCE—RIGHT OF SUBROGATION ON PAYMENT OF LOSS 
UNDER THEFT POLICY ON STOLEN AUTOMOBILE HELD NOT 
IMPAIRED BY JUDGMENT FOR INSURED ON POLICY, THOUGH 
INSURED CANNOT RECOVER ANOTHER AUTOMOBILE WITH 
SAME NUMBER IN RIGHTFUL OWNER’S POSSESSION. 

Insurer’s right of subrogation under automobile theft policy on payment’ of 
loss caused by third party is not impaired by judgment for insured on policy 
though automobile was stolen from original owner, and insurer cannot recover 
another car with same number found by it in possession of rightful owner. 


(For other cases, see Insurance, Dec. Dig., § 603.) 
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Department 2. 

Appeal from Superior Court, King County; Ronald, Judge. 

Action by Joseph Barnett against the London Assurance Corporation. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Fred G. Clarke, of Seattle, for appellant. 

Robbins & Rickles, of Seattle, for respondent. 

Man, J. This action was brought upon an insurance policy to recover for loss 
sustained by reason of the theft of an automobile. The cause was tried to the court 
without a jury, and resulted in fiindings of fact, conclusions of law, and a judgment 
sustaining a recovery in the sum of $450. From this judgment the defendant 
appeals. : 

On February 10, 1923, the respondent in the city of Chicago purchased a Ford 
touring car, and paid therefor the sum of $450. Thereafter he added accessories to 
the extent of something over $100. The car was used by the respondent at the 
place where it was purchased in connection with his business there until May 8th 
following. Subsequent to the latter date the automobile was driven by the respondent 
from Chicago to Seattle, where he arrived on May 22d. The car was then used 
in the city of Seattle until August 22d, when it was stolen. On July 12, 1923, and 
prior to the date of the theft, the appellant had issued to the respondent an insurance 
policy covering the automobile against theft. After the car was stolen, the re- 
spondent reported this fact to the appellant. Upon receipt of this information the 
appellant made a search for it, and in the course of such search discovered a Ford 
automobile bearing the same number in the state of Mississippi. That automobile 
was in possession of the rightful owner there who had purchased it, and was not the 
one upon which the appellant had issued the policy of insurance. The respondent's 
car which was covered by the insurance, was at no time: found. 

[1, 2] The appellant’s first point is that the respondent had no title to the 
car described in the policy of insurance, and therefore had no right to recover 
thereon. This position is predicated upon the assumption that, by reason of the 
fact that there was a car in the state of Mississippi of the same make with a like 
number, therefore the respondent’s car must have been a stolen car. It is not neces- 
sary here to determine what may be the probative effect of this evidence. The car 
covered by the policy upon which the action is based was purchased by the re- 
spondent in good faith, used by him, the insurance policy issued to him, and the 
premium paid. Even though the automobile may have been originally stolen from 
the rightful owner, the respondent had the title and the right to possession of it as 
against all the world, except the rightful owner, assuming that the car had been 
stolen from him. In Norris v. Alliance Ins. Co. (N. J. Sup.) 123 A. 762, it was 
held that, where the insured was the bona fide purchaser of an automobile on which 
the policy of insurance against theft was issued, his title was good against every one 
but the original owner, and that in an action upon the policy the insured had a right 
to recover for the theft of the car from him, even though originally it had been 
stolen from the rightful owner. It was there said: 

“The defendant’s difficulty is that there is no proof that the insured machine 
was stolen from its original owner, but, if this be granted, plaintiff’s title was good 
against every one but the true owner, and he is unknown and makes no claim of 
ownership, and plaintiff has never been evicted. He owned it against all the world 
but a supposed owner, from whom we are asked to infer it was stolen. None but 
he can assert ownership against the plaintiff, which he does not do, and defendant 
has no right to do it for him. The plaintiff did not, knowingly, make any false 
representation to defendant as to his ownership; he supposed he was the uncon- 
ditional and sole owner without any fact known to him to the contrary, and, so far 
as this record shows, was, and is, the only person claiming ownership. So far as 
defendant is concerned, it is the same as if the automobile had been lost and found 
by plaintiff, who is the true owner, until evicted by one holding better title. The 
possession of property is prima facie proof of title.” 

[3] The appellant’s second point is that, since the policy of insurance provides 
that it shall be void “if the interest of the insured in the property be other than 
unconditional and sole ownership, * * *’ the respondent has no right to recover 
upon it. The argument in support of this point is also based on the assumption that 
the car covered by the policy was stolen from the original owner. Even if this be 
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true, it would not prevent a recovery under that clause in the policy, because, as 
already noted, the respondent had the right to the automobile as against every one, 
except the one from whom it was originally stolen, if it were stolen, and that person 
is making no claim to it. In Savarese v. Hartford Fire Ins. Co., 123 A. 763, 99 N. J. 
Law, 435, it was held that, where the insured in good faith purchased an automobile 
and procured insurance upon it against theft, he could recover upon the policy 
even though it provided that recovery could be had only by one having sole owner- 
ship and -the car was one which had been stolen from the original owner. It was 
there said: 

“The fallacy of this reasoning springs from a misconception of what is under- 
stood to be the meaning, in its common acceptation, of the phrase ‘unconditional and 
sole ownership,’ as used in the policy of insurance. There is no pretense on part 
of the appellant that the ownership of the plaintiff of the automobile was ‘con- 
ditional.’ 

“The stress of appellant’s argument is placed upon the term ‘sole ownership,’ 
which, under the facts of this case, it is claimed the plaintiff did not possess. We 
think that ‘sole ownership’ as used in the policy can properly mean nothing more than 
that no one else is interested with the insured in the ownership of the car. In this 
view, it is obvious that there was no violation by the plaintiff of the condition 
of the policy.” 

[4] The last point urged by the appellant is that, if the judgment is sustained, 
its right of subrogation would be defeated. 

The policy provided that: 

“If this company shall claim that the loss or damage was caused by the act 
or neglect of any person or corporation, private or municipal, this company shall, on 
payment of the loss, be subrogated to the extent of such payment to all right of re- 
covery by the assured for the loss resulting therefrom, and such right shall be 
assigned to this company by the assured on receiving such payment.” 

If we correctly gather the appellant’s argument, it is based on the fact that 
it would have no right to recover the car in Mississippi which had the same number 
as the one covered by the policy. Its right to subrogation to the rights of the 
respondent with reference to the car covered by the policy is not, as we view it, 
in any manner impaired. The policy provides that the subrogation shall take place 
when the payment is made. The case of Downs, etc., Ass’n v. Pioneer Mut. Ins. 
Ass’n, 83 P. 423, 41 Wash. 372, is not in point, because there, after the policy had 
been issued, the insured entered into a contract which would prevent subrogation. 

The judgment will be affirmed. 

Tolman, C. J., and Mitchell, Parker, and Mackintosh, JJ., concur. 
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CASUALTY 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limited, v. CITIZENS’ 
NAT. BANK OF PERU. (No.. 12217.) 
(Appellate Court of Indiana, in Banc. March 30, 1926.) 
151 Northeastern Reporter 396. 

2. INSURANCE—BASIS OF ACTION ON CONTRACT INDEMNIFYING 
EMPLOYER FOR FRAUD OR DISHONESTY OF EMPLOYEE IS CON- 
TRACT OF INSURANCE AND NOT JUDGMENT AGAINST EM- 
Seeie AND EMPLOYEE FOR FRAUDULENT ACTS OF EM- 
PLOYEE. 

Basis of action on contract indemnifying employer for fraud or dishonesty of 
employee is contract of insurance, and not judgment taken against employer and 
employee because of dishonest act of employee. 

(For other cases, see Insurance, Dec. Dig. § 611.) 


3. INSURANCE—COMPLAINT, IN ACTION ON CONTRACT INDEMNIFY- 
ING EMPLOYER FOR FRAUD OR DISHONESTY OF EMPLOYEE, 
ALLEGING THAT, AFTER CASE WAS STARTED AGAINST EM- 
PLOYER AND EMPLOYEE FOR FRAUDULENT ACTS OF EM- 
PLOYEE, EMPLOYER ADVISED INSURER TO DEFEND, HELD SUF- 
FICIENT AS AGAINST DEMURRER (BURNS’ ANN. ST. 1914, § 3331 
[BURNS’ ANN. ST. 1926, § 3854]). 

In action based an insurance contract in pursuance of Burns’ Ann. St. 1914, 
§ 3331 (Burns’ Ann. St. 1926, § 3854), indemnifying employer against fraud or 
dishonesty of employees, allegation that on bringing of action against employer 
and employee for fraudulent acts of employee, employer requested insurer to appear 
and defend case, held sufficient as against demurrer. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

4. INSURANCE—“FIDELITY INSURANCE” IS AGREEMENT TO IN- 
DEMNIFY ANOTHER AGAINST LOSS FROM WANT OF HONESTY 
OR FIDELITY OF EMPLOYEES, AND IS SUBJECT TO RULES AP- 
PLICABLE TO INSURANCE CONTRACTS AND NOT TO RULES 
APPLIED TO ORDINARY ACCOMMODATION SURETIES. 

“Fidelity insurance” is contract whereby one, for consideration, agrees to in- 
demnify another against loss arising from want of honesty, integrity, or fidelity of 
employees, and is subject to rules applicable to insurance contracts and not to rules 
applying to ordinary sureties for accommodation. 

(For other cases, see Insurance, Dec. Dig. § 146[1], 430.) 

6. INSURANCE—DEMURRER TO PARAGRAPHS OF ANSWER IN: AC- 
TION ON INDEMNITY CONTRACT WAS PROPERLY SUSTAINED, 
WHERE COMPLAINT ALLEGED PAYMENT OF PREMIUM FOR ONE 
YEAR AND SUCH PARAGRAPHS DID NOT ALLEGE RETURN OR 
TENDER OF SUCH AMOUNT. 

In action on indemnity contract, where complaint alleged payment of premium 
for one year, demurrer to paragraphs of answer, not alleging that premiums were 
returned or tendered, held properly sustained. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

8. INSURANCE—EMPLOYER, DEFENDANT TOGETHER WITH EM- 
PLOYEE IN ACTION TO RECOVER FOR FRAUDULENT ACTS OF 
EMPLOYEE, IS NOT WRONGDOER SO AS TO PREVENT HIS RE- 
COVERY IN ACTION ON CONTRACT INDEMNIFYING HIM FOR 
FRAUDULENT ACTS OF ITS EMPLOYEE. 

Employer, defendant in suit together with employee for fraudulent acts of em- 
ployee, and liable under doctrine of respondent superior was not the wrongdoer so 
as to prevent his recovery over on contract of insurance indemnifying him for fraud 
or dishonesty of employee. 


(For other cases, see Insurance, Dec. Dig. § 437.) 
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9, INSURANCE—INSTRUCTION, IN ACTION ON CONTRACT, INDEM- 
NIFYING EMPLOYER FOR FRAUD OR DISHONESTY OF EM- 
PLOYEE TO RECOVER AMOUNT OF JUDGMENT TAKEN AGAINST 
EMPLOYER AND EMPLOYEE, THAT JURY COULD CONSIDER 
WHETHER JUDGMENT WAS TAKEN AGAINST BOTH EMPLOYER 
AND EMPLOYEE, AS PRIMARILY LIABLE, AND IF SO PLAINTIFF 
COULD NOT RECOVER, HELD PROPER. 

In action on contract indemnifying employer for fraud or dishonesty of employee 
to recover amount of judgment taken against employer and employee for fraudulent 
acts of employee, instruction that jury could consider whether judgment was 
rendered against employee and employer in determining whether they were both 
primarily liable, and, if so, that plaintiff could not recover, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Appeal from Grant Circuit Court; J. F. Charles, Judge. 

Action by the Citizens’ National Bank of Peru against the Employers’. Liability 
Assurance Corporation, Limited. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Tillett & Lawrence and Rhodes & Rhodes, all of Peru, for appellant. 

A. H. Cole, of Peru, and Shirley, Whitcomb & Dowden, of Indianapolis, for 
appellee. 


TuHompson, J. On September 10, 1918, appellant and appellee entered into an 
indemnity contract whereby appellant obligated itself to pay to appellee such pecuniary 
loss of money or other personal property as it might sustain, as employer, through 
the fraud, dishonesty, forgery, embezzlement, wrongful abstraction, misapplication, 
or misappropriation or other dishonest or criminal act of its listed employees, includ- 
ing its cashier, Charles M. Charters. On June 8, 1921, a judgment was recovered 
against appellee and Charles M. Charters, by one John H. Miller, in the sum of 
$2,000, for money and bonds in the sum of $12,000, alleged to have been taken and 
appropriated by appellee and said Charters during the years 1917, 1918, and the 
early part of 1919. Charters appealed, and, pending the appeal, the appellee paid 
said judgment and brought action against appellant on the indemnity contract to 
recover the amount paid to Miller, together with the amount paid out by appellee 
in attorney fees and expenses in defense of the action brought by Miller. From 
the judgment rendered in the action on the indemnity contract, this appeal is taken. 

Appellee notified appellant of the action brought by Miller, and urged appellant 
to appear and defend sai action, which appellant refused to do. Charters was rep- 
resented by an attorney, and defended against said action. Appellee filed a com- 
plaint in one paragraph, to which appellant filed a motion to stay proceedings. The 
motion was ovefruled, and appellant excepted.’ Appellant filed a plea in abatement, 
which was stricken out on motion, to which ruling appellant excepted. Appellant 
then filed a motion to make the complaint more specific, which motion was over- 
ruled, and appellant excepted. Appellant demurred to the complaint, which de- 
murrer was overruled, and appellant excepted. Appellant filed answer in four para- 
graphs, to the second, third and fourth of which appellee filed a demurrer. The 
demurrer was sustained, and appellant excepted. Appellant then filed its fifth and 
sixth paragraphs of answer, to which appellee filed reply in general denial and a 
second special reply. Appellant filed a demurrer to the second paragraph of reply, 
which was overruled, and appellant excepted. The cause was tried by a jury, and 
there was a verdict for appellee for $3,095.35. Appellant filed a motion for a new 
trial, which was overruled, with exception, and the court rendered judgment for 
the amount of the verdict and costs. 

Appellant’s second paragraph of answer alleged, in substance, that at the time 
the indemnity contract was entered into, the appellee’s employees were known by 
th appellee to be dishonest and unfit persons to have in their employ and to be liable 
to take and steal the appellee’s money, and that the appellee concealed all the facts 
from appellant. The third+paragraph alleged that, after the indemnity contract 
was written, and before the appellee’s employees took the money and property 
complained of, the appellee learnd that they were dishonest and liable to take the 
appellee’ s money and bonds intrusted to the keeping of the appellee, and that they 
had in fact embezzled and stolen, abstracted and misappropriated money and such 
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property, and that they thereafter continued to keep them in their employ without 
notifying the appellant, and that they thereafter took the money and bonds referred 
to. The fourth paragraph is practically the same as the second, except that it 
alleges that such knowledge was imputed to the appellee by reason of the fact that 
the records of the appellee showed and revealed the fact at the time the indemnity 
contract was written. The fifth paragraph of answer avers, in substance, that the 
loss complained of and the judgment referred to in appellee’s complaint was a 
judgment recovered by Miller against the appellee and Charles M. Charters as 
joint tortfeasors, wherein it was adjudged that the appellee and said Charters had 
wrongfully taken and embezzled, misappropriated, wrongfully abstracted, and mis- 
applied money belonging to him (Miller), which judgment was rendered in the 
Miami circuit court, and was appealed to the Appellate Court, and there confirmed, 
and which judgment the appellee had duly paid as a judgment against it on account 
of its fraudulent and dishonest acts and the conduct of said Charters. The sixth 
paragraph sets out substantially the same facts as the fifth, except more in etail, 
and it avers that the obligation herein sued on was fully paid and satisfied prior 
to the bringing of the action, and that the obligation sued on in appellee’s complaint 
is not within the obligation contracted for in the indemnity contract. 

The appellee replied to the fifth and sixth paragraphs of answer, first, by 
general denial, and, second, by averring by way of avoidance, in substance, that 
the liability of said appellee herein, in said cause, wherein said judgment was ren- 
dered, was based solely upon the wrongful, fraudulent, and negligent acts of said 
Charters, done and committed while he was an officer and employee of said appellee, 
and in the course of his employment as such. 

Appellant has assigned the following errors: (1) The overruling of the motion 
to stay proceedings; (2) the sustaining of the motion to strike out the plea in 
abatement; (3) the overruling of the motion to strike out parts of the complaint; 
(4) the overruling of the motion to make the complaint more specific; (5) the 
overruling of the demurrer to the complaint; (6) the sustaining of the separate 
demurrer to the second, third, and fourth paragraphs of answer; (7) the over- 
ruling of the motion to strike out the second paragraph of reply to the fifth para- 
graph of answer; (8) the overruling of the motion to strike out the second para- 
graph of reply to the sixth paragraph of answer; (9) the overruling of the de- 
murrer to the second paragraph of reply to the fifth paragraph of answer; (10) 
the overruling of the demurrer to the second paragraph of reply to the sixth para- 
graph of answer; (11) the overruling of the motion for a new trial. 

We will first consider the overruling of the motion to stay proceedings, and 
the sustaining of the motion to strike out the plea in abatement. The substance of 
each of these pleadings was: That, on April 27, 1920, one John JH. Miller com- 
menced an action in the Miami circuit court against the Citizens’ National Bank 
of Peru and Charles M. Charters, and that such proceedings were had that, on 
May 4, 1921, at the close of the trial of said cause, the jury returned in open court 
the following verdict: “We, the jury, find for the plaintiff, John H. Miller, and 
against the defendants, Citizens’ National Bank and Charles M. Charters, in the 
sum of $2,000.” That a judgment was rendered on said verdict, and that such 
further proceedings were had in said cause that Charles M. Charters, on October 
21, 1921, filed his appeal in said cause in the Appellate Court, and that reversible 
error was assigned in said appeal. That said Charles M. Charters was, for a 
number of years prior to the rendition of said judgment, an officer and cashier of 
said Citizens’ National Bank, and in said complaint was charged with the mis- 
application of the funds and securities of said bank, and the wrongful appropria- 
tion thereof to his own use, and was charged with the wrongful appropriation of 
the funds and securities of the said John H. Miller to his (the said Charles M. 
Charter’s) own use, thereby permanently depriving said Miller of said funds, securi- 
ties, and moneys, and.that said Citizens’ National Bank was liable for the acts of 
its employees and officials while they were engaged in the transaction of the business 
of said bank, and that this defendant, the Employers’ Liability Assurance Corpora- 
tion, Limited, further says that any and all sums of money that were heretofore paid 
by said bank to said John H. Miller in satisfaction of said judgment, so rendered 
as above alleged against said bank and Charters, in said cause, and which judgment 
was rendered on account of Liberty bonds or money belonging to said John H. 


Cas.] Emp’rs’ Lia. Assur. Corp., Ltd., v. Citizens’ Nat. Bank of Peru 207 


Miller and for which said bank was responsible, and which said bonds were adjudged 
in said judgment to have been lost through the fraud, dishonesty, forgery, theft, 
embezzlement, wrongful abstraction, misapplication, misappropriation, or other dis- 
honest, criminal acts or omissions of the said bank at the time of the loss as above 
alleged of said bonds and said money, that said bank had paid said judgment, and 
that said appeal is still pending in the Appellate Court, etc. 

[1] As we view the situation from the recor in this case, we are not called 
upon to pass on the ruling of the court in overruling the motion to stay proceedings, 
nor in sustaining the motion to strike out the plea in abatement, for, if the court 
was wrong in its rulings, the error was overcome by appellant in introducing in 
evidence the judgment of the Appellate Court showing the affirmance of the judg- 
ment of the Miami circuit court. See Charters v. Miller (Ind. App.) 137 N. E. 67 

[2] There was no error in overruling the motion to strike out parts of the com- 
plaint, nor in overruling the motion to make the complaint more specific, as the 
basis of this action is the contract of insurance and not the judgment in the Miller 
Case. Jester v. Gustin, 63 N. E. 471, 158 Ind. 287; Corbin v. Searles, 75 N. E. 
293, 36 Ind. App. 215. 

[3] In discussing the demurrer to the complaint, we call attention to section 
3331, Burns’ R. S. 1914 (section 3854, Burns’ R. S. 1926), which, in speaking of 
the duties of the officers of the bank, says: 

“The board of directors shall require of the president and cashier to execute 
separate bonds, with sureties in such sums as they may deem proper, conditioned that 
they will honestly and faithfully discharge their several duties as such officers, which 
said bonds shall be for the benefit of the stockholders and creditors of the bank,” etc. 

And this action is based on the insurance contract taken in pursuance of the 
provisions of the statute. The complaint in this case alleges that, soon after the 
case was commenced by Miller against Charters and the bank, the bank notified 
appellant and requested that appellant appear and take charge of and defend the 
case, which appellant refused to do. In the case of United States Fidelity, etc., Co. 
v. Poetker, 102 N. E. 372, 180 Ind. 255, L. R. A. 1917B, 984, the court said: 

“When appellant was requested to furnish a bond to the bank for its cashier 
it was bound to know the nature of the condition it would become liable upon if 
broken. It is, of course, to be conceded that a surety company may, in dealing with 
a private citizen, with a free hand, unhampered by statutory restrictions, make 
such a contract of suretyship as it chooses and guard and limit its liability by as 
many provisions as it pleases, and, if the one for whose benefit it is given accepts it 
in good faith, the surety is bound only according to the terms of the bond. But 
even in such a case the rule of strictissimi juris, which has been invoked for the 
benefit of private individual sureties who sign for accommodation and not for com- 
pensation, and which requires a strict construction of the contract in their favor 
and a resolution of all doubts in their favor, does not. apply to the involved contract 
of a surety company which becomes surety for profit. In the latter case the rule is 
reversed and the contract, when there is room for construction, is to be construed 
most strongly against the surety and in favor of the indemnity which the obligee 
had reasonable ground to expect.” 

In the case of Westfield v. Mayo, 122 Mass. 100-109, 23 Am. Rep. 292, which 
was an action for damages paid by the plaintiff ot Mary J. Hanchett for injuries 
sustained by her upon a highway which the plaintiff was bound to keep in repair, 
and also $150 expenses of the suit including counsel fees, wherein it was agreed 
the amount paid was reasonable, if in law they were to be allowed, and in which 
case the defendant was notified by the town of the original action and requested 
to defend, which he declined to do, the court said: 

“Whether counsel fees are natural and necessary, or remote and contingent, in 
the particular case, we think may be determined upon satisfactory principles; and, 
as a general rule, when a party is called upon to defend a suit, founded upon a 
wrong, for which he is held responsible in law without misfeasance on his part, 
but because of the wrongful act of another, against whom he has a remedy over, 
counsel fees are the natural and reasonably necessary consequence of the wrongful 
act of the other, if he has notified the other to appear and defend the suit. When, 
however, the claim against him is upon his own contract, or for his own mis- 
feasance, though he may have a remedy against another and the damages recoverable 
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may be the same as the amount of the judgment recovered against himself, counsel 
fees paid in defense of the suit against himself are not recoverable. * * * In the 
present case, the plaintiff was not compelled to incur the counsel fees by reason of 
any misfeasance, or of any contract of its own, but was made immediately liable by 
reason of the wrongdoing of the defendant. There seems therefore to be no ground, 
in principle, by which it should be precluded from recovering as a part oi its 
damages the expenses reasonably and properly incurred in consequence of the 
wrongdoing of the defendant. Within this rule a master, who is immediately re- 
sponsible tor the wrongful acts of a servant, though there is no misfeasance on his 
part, might recover against such servant not only the amount of the judgment 
recovered against him, but his reasonable expenses including counsel fees, if notified 
to defend the suit.” 

[4] In 25 C. J. p. 1089, §§ 1 and 2, fidelity insurance is defined as follows: 

“Fidelity insurance, as the term is usually employed, is a contract whereby 
one, for a consideration, agrees to indemnify another against loss arising from the 
want of honesty, integrity, or fidelity of employees or others holding positions. of 
trust.” 

“The contract is sometimes in a form very similar to that of a policy of in- 
surance, while frequently it is in the form of a bond of indemnity. It is sometimes 
issued upon the application of the employer and sometimes upon the application of 
the employee. But whatever the form of the contract, it is well established that 
guaranteeing the fidelity of employees and persons holding positions of trust is a 
form of insurance, and that such a contract is subject to the rules applicable to 
insurance contracts generally and not to the rules applied to ordinary sureties for 
accommodation.” 

In Sears v. Nahant, 102 N. E. 493, 215 Mass. 239, Ann. Cas. 1914C, 1296, the 
court said: 

“And when actions are brought to recover indemnity, either where the right 
to indemnify is implied by law or arises under a contract, reasonable counsel fees 
which have been incurred in resisting the claim indemnified against may be re- 
covered as a part of the damages and expenses.” 

[5] 31 C. J. p. 436, § 31, provides as follows: 

“As a general rule an indemnitee is entitled to recover, as a part of the 
damages, reasonable attorney fees, and reasonable and proper legal costs and ex- 
penses, which he is compelled to pay as a result of suits by or against him in refer- 
ence to the matter against which he is indemnified, provided that under all the 
circumstances of the case he acts in good faith and with due diligence in prosecuting 
or defending such suits. This rule is especially applicable where the indemnitor is 
notified and given an opportunity to contest the adverse litigation but fails or 
refuses to do so, or where the employment of counsel is with the knowledge of the 
indemnitor. Where the contract of indemnity expressly includes attorney fees 
and legal costs, in the matter indemnified, the extent to which the indemnitee is 
entitled to recover such fees and costs depends upon the terms of the particular 
contract ; and it has been held that, where the contract expressly indemnifies a person 
against the costs and expenses incident to a certain act or arising from a certain 
claim, it extends to the costs and expenses of defending groundless suits.” 

It follows, from the foregoing, that the court did not err in overruling the 
demurrer to the complaint. 

[6] Appellant very earnestly insists that the demurrers to the second, third, 
and fourth paragraphs of answer should have been overruled. The complaint 
alleges that appellee paid to appellant the insurance premium for one year, and there 
is no allegation in either paragraph of said answers that the amount so paid was 
returned or tendered to appellee, and for this reason if for none other the demurrers 
to each answer were properly sustained. National Live Stock Ins. Co. v. Owens, 
113 N. E. 1024, 63 Ind. App. 70; Modern Woodmen v. Vincent, 80 N. E. 427, 82 
N. E. 475, 40 Ind. App. 711, 14 Ann. Cas. 89; Penn. Mut. Life Ins. Co. v. Wiler, 
100 Ind. 93, 50 Am. Rep. 769. 

[7] There was no error in overruling the motion to strike out the second 
paragraph of reply to the fifth paragraph of answer, and the same ruling applies 
to the motion to strike out the second paragraph of reply to the sixth paragraph 
of answer, as these replies were not departures from the theory of the complaint, 
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but avoid the defenses attempted to be set up in these paragraphs of answer. 
Home Brewing Co. v. City of Indianapolis, 123 N. E. 721, 70 Ind. App. 674; City 
of Anderson v. Fleming, 67 N. E. 443, 160 Ind. 597, 66 L. R. A. 119. 

[8] Appellant assigns as error the overruling of the demurrers to the second 
paragraphs of reply to the fifth and sixth paragraphs of answer, on the grounds 
that the matters alleged constituted a departure, and that the judgment of the 
Miami circuit court fixed the status of the bank as a wrongdoer such as to deprive 
it of any right to recover on the bond. There was no error in overruling these 
demurrers. Appellee, although a judgment defendant in the original case, was 
only liable under the doctrine of respondeat superior, for the acts of Charters, but 
this would not constitute the bank the wrongdoer so as to prevent its recovery over 
in an action against Charters, much less does it prevent recovery on the contract 
of insurance in a suit for the express purpose of protecting the bank against such 
a recovery as that of Miller. 31 C. J. p. 446, §§ 46, 47; Fidelity & Casualty Co. of 
New York v. Ejickhoff, 65 N. W. 351, 63 Minn. 170, 30 L. R. A. 586, 56 Am. St. 
Rep. 464; 25 C. J. p. 1089, § 2; Washington Bridge Co. v. Penn. Steel Co., 226 
F. 169, 141 C. C. A. 167; City of Bloomington v. Chicago, etc., 98 N. E. 188, 52 
Ind. App. 510. 

[9] Appellant complains of instructions given and refused, but the jury was well 
instructed as to the law of the case, and under instruction No. 18, as follows: 

“If you find from the evidence that the judgment rendered in the Miami circuit 
court, upon which this suit is based, was rendered against Charles M. Charters and 
was likewise rendered against the bank, this fact.may be considered by you, together 
with all the other evidence in the case, in determining whether or not said de- 
fendants were both found primarily liable for the loss sustained by the said John 
H. Miller, and, if you find by a fair preponderance of the evidence, that the said 
judgment was rendered against each of said defendants on account of their respec- 
tive torts and on account of the respective torts committed by them, then you cannot 
find a verdict for the plaintiff in this case.” 

We have reviewed the evidence given in the case, and hold that the verdict of 
the jury was rendered on account of the unlawful conduct of Charters during the 
life of the contract in suit, and that there is no evidence in the record showing any 
wrongful or unlawful acts on account of the bank on which a verdict could have 
been rendered, except under the rule of respondeat superior. 

Appellant contends, under its motion for a new trial, that the verdict is not 
sustained by sufficient evidence, and that it is contrary to law and is excessive. We 
do not think so. 

As to the rulings on the admission and rejection of evidence, we find no re- 
versible error. We hold that under the law governing this class of cases, under the 
authorities heretofore cited, the appellee is entitled to recover costs, expenses, and 
attorney fees in addition to the judgment. 

Affirmed. 


LEE v. PREFERRED ACCIDENT INS. CO. OF NEW YORK 
(Supreme Court, Appellate Division, First Department. April 30, 1926.) 
215 New York Supplement 366. 

INSURANCE—BURGLARY POLICY, INSURING AGAINST LOSS BY 

FORCIBLE ENTRY WHEN PREMISES ARE NOT OPEN FOR BUSI- 

NESS, REQUIRING VISIBLE MARKS AT PLACE OF ENTRY, HELD 

NOT TO COVER ENTRY THROUGH UNLOCKED OUTER DOOR, 

MADE AFTER PREMISES WERE OPENED BY EMPLOYEE IN 

MORNING. 

Burglary policy, insuring against loss of merchandise by felonious entry by 
force and violence when premises are not open for business, of which force and 
violence there shall be visible marks at place of entry by tools, explosives, electricity, 
or chemicals, held not to cover entry made through unlocked outer door, after it 
had been opened by employee at usual time in the morning, and while such employee 
and insured were present, notwithstanding forcible breaking into inner room, where 
merchandise was stored. 


(For other cases, see Insurance, Dec. Dig., § 425.) 
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INSURANCE—IF BURGLARY OCCURRED WHEN PREMISES WERE 

NOT OPEN FOR BUSINESS, AND WHEN BURGLARY ALARM SYS- 

TEM HAD BEEN DISCONNECTED FOR THE DAY, HELD, THAT 

SUCH DISCONNECTION VIOLATED WARRANTY OF POLICY THAT 

SUCH SYSTEM WAS MAINTAINED AND LEFT CONNECTED AT 

CLOSE OF EACH BUSINESS DAY. 

Where burglary occurred after premises had been opened by employee in the 
morning at usual time, and after burglary alarm system had been disconnected for 
the day, held that, if entry was made when premises were not open for business, 
within burglary policy insuring merchandise when premises were not open for 
business, the disconnecting of burglary alarm system violated warranty of policy 
that such system was maintained and left connected at close of each business day. 

(For other cases, see Insurance, Dec. Dig. § 334.) 

3. INSURANCE. 

In absence of ambiguity, insurance policy is to be construed according to plain 
and ordinary means of its terms. 

(For other cases, see Insurance, Dec. Dig., § 146[1].) 


4.. INSURANCE—BURGLARY POLICY, INSURING AGAINST FELONI- 
OUS ENTRY BY FORCE AND VIOLENCE WHEN PREMISES ARE 
NOT OPEN FOR BUSINESS, OF WHICH FORCE THERE MUST BE 
VISIBLE MARKS AT PLACE OF ENTRY, HELD NOT AMBIGUOUS. 


Burglary policy, insuring against loss of merchandise resulting from felonious 
entry by actual force and violence, when premises are not open for business, of 
which force and violence there must be visible marks at place of entry by tools, ex- 
plosives, electricity, or chemicals, he/d not ambiguous. 

(For other cases, see Insurance, Dec. Dig., § 425.) 

Appeal from Trial Term, New York County. 

Action by John C. Lee against the Preferred Accident Insurance Company of 
New York. From a judgment for plaintiff on a directed verdict, defendant appeals. 
Reversed, and complaint dismissed. 

Argued before Clarke, P. J., and Merrell, Finch, and Martin, JJ. 

Theodore H. Lord, of New York City (Harry A. Talbot, of New York City, 
on the brief), for appellant. 

Douglass Newman, of New York City, for respondent. 

MeERRELL, J. The action was to recover upon two policies of burglary insurance 
issued by the defendant. The first of these policies was No. 22284, and was dated 
March 18, 1921, and on that date delivered to the plaintiff, and which policy was 
extended by indorsement thereon, No. 66428, dated March 18, 1922, also delivered to 
the plaintiff. By the said policy the defendant insured the plaintiff against loss or 
damage by burglary, not exceeding in amount the sum of $5,000, occurring between 
the 18th day of March, 1921, and the 18th day of July, 1922. By the said policy, a 
copy of which is annexed to the complaint, in consideration of the payment to the 
defendant of a premium of $225 and of the statements contained in the said policy, 
made by the assured on the acceptance thereof and warranted by the assured to be 
true, the defendant agreed to indemnify the assured, the plaintiff herein, subject to 
the general and special agreements, terms, and conditions stated in the policy, against 
loss by burglary, as follows: 

“For all loss by burglary of merchandise usual to the assured’s business, as 
described in schedule hereof, and furniture and fixtures, from within the premises 
as hereinafter defined, occasioned by any person or persons who shall have made 
felonious entry into the premises by actual force and violence when the premises 
are not open for business, of which force and violence there shall be visible marks 
made upon the premises at the place of such entry by tools, explosives, electricity 
or chemicals. * * *” 

At the time of the issuance of the policy, and to and including the 23d day of 
May, 1922, when the plaintiff alleges a burglary coming within the terms of the 
policy occurred, the plaintiff was in business at 34 Moore Street, in the borough 
of Manhattan, City of New York, as a wholesale dealer in alcohol for nonbeverage 
purposes. Plaintiff's place of business consisted of a five-story building, the only 
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entrance to which was by means of double front doors leading from the street into 
the building. The plaintiff was the lessee of the entire building, and occupied the 
same solely for the purpose of carrying on his business. The plaintiff was a_dis- 
tributor of nonbeverage alcohol in barrel lots under governmental supervision, selling 
the same to customers holding permits for the purchase thereof. The government 
required the plaintiff to keep his place of business open for business from 9 o’clock 
in the forenoon to 4 o’clock in the afternoon on each business day, and he was 
subject to visitation by government agents during business hours. 

Among the statements contained in the policy and warrated by the assured to be 
true was a provision that a burglar alarm system was maintained, which would be 
tested and left duly connected at the close of each business day while the policy 
was in force, which alarm system was stated to protect with traps all inaccessible 
windows, and with screens all accessible windows, except stationary show windows, 
and all doors, transoms, skylights, and other openings leading from the premises, 
and also protected all ceilings and floors not constructed of concrete, and all hall 
and partition walls inclosing the premises; also all accessible windows, except sta- 
tionary show windows, and all doors, transoms, skylights, and other openings leading 
from the premises. By a rider attached to the policy it was understood and agreed 
that a Holmes alarm would be maintained on the premises during the term of the 
policy. The evidence shows that the plaintiff complied in all respects with the require- 
ment of the policy as to the maintenance of the Holmes burglar alarm system upon 
the premises covered by the policy. Plaintiff’s first cause of action set forth in 
his complaint was upon said policy of burglary insurance. 

The second cause of action set forth in the complaint was upon a_ second 
policy of insurance issued by the defendant, being policy No. 23801, dated February 
17, 1922, duly executed and delivered to the plaintiff, whereby the defendant, in 
consideration of the payment to it of a premium of $105, insured the plaintiff 
against loss or damage by burglary, not exceeding the sum of $5,000, for loss or 
damage occurring between February 17, 1922, and August 17, 1922, a copy of which 
policy is also annexed to the complaint. The policy described in the second cause of 
action, with riders attached thereto, was in the same form as the policy described 
in the first cause of action, except that the clause referring to the portion of the 
building occupied solely by the assured in conducting his business was the “entire 
building,” instead of the “grade floor” stated in the policy upon which the plaintiff's 
first cause of action was based. 

As before stated, the only entrance to the building wherein the plaintiff carried 
on his business was by the double doors leading directly from the street. These 
outer doors, except during business hours, were locked with a Yale lock and also 
by means of a padlock. In entering plaintiff’s place of business by this outer en- 
trance, one stepped first into an entryway about six or seven feet square. Plaintiff's 
office for the transaction of his business was located on the second floor, a stairway 
leading from the entryway to the office. At the left of the entryway was a glass 
panel door leading into a small shipping office, and to the right of this glass panel 
door and leading inte the grade floor that was used for storage of barrelled alcohol 
convenient for delivery to customers, were double doors of wooden slats or lattice 
work. These double doors swung inward, and were fastened on the inside by means 
of a wooden bar, which could only be lifted from the inside. Entrance to the grade 
storage room was effected by passing through the glass panel door into the shipping 
office, and then by another door from the shipping office into the storage room. 
From the inside of the storage room the bar upon the lattice doors could be lifted 
and the doors opened when it was necessary to remove the barrels of alcohol there- 
from. In the basement‘or cellar of the building plaintiff kept his main supply of 
barrelled alcohol, the barrels being raised by means of an electric hoist from the 
cellar to the grade floor as required. There was no entrance to the cellar, except 
through these lattice doors leading upon the grade floor. 

In his business the plaintiff employed a shipping clerk by the name of Christian, 
whose duty it was to attend to the taking in and delivery of alcohol to customers; 
also to attend to the government records, obtain permits from the prohibition office 
and act generally as an all-around man. Christian opened the place for business 
each morning about 9 o’clock, and the establishment was kept open for business 
each day until 5 o'clock in the afternoon. Plaintiff also employed a young lady as 
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stenographer in his office. He had no other employees at his place of business, 
although he had several salesmen who were working upon a commission basis. The 
evidence shows that it was the custom on each morning when the plaintiff’s establish- 
ment was opened for business for the employee Christian to unlock the front doors 
and signal the Holmes office that it was the plaintiff's employee disconnecting the 
burglar alarm. The alarm remained disconnected each day until the establishment 
was closed at the end of business at 5 o’clock in the afternoon, when the burglar 
alarm system was again connected. 

Plaintiff, sworn as a witness in his own behalf, testified that he kept books and 
records showing what merchandise he had in his place of business, and that he 
himself took personal charge of his books; that the books were kept by his sten- 
ographer and typewriter under the direction of the plaintiff. Plaintiff testified he 
was at his place of business practically all the time. He testified that on the 23d 
of May, 1922, he had on hand at his place of business 1,264 wine gallons and a 
fraction of alcohol; that on the grade floor he had 14 barrels of alcohol, containing 
709.37 wine gallons of alcohol; that he saw the alcohol there on the night of 
May 22d. The alcohol of which the plaintiff testified, and which he had on hand, 
was pure grain alcohol, known to the trade as nonbeverage alcohol, the market price 
of which at the time was $5.10 per wine gallon. 

The plaintiff testified that on the morning of May 23, 1922, he came to his 
place of business about 10 o’clock; that when he entered the building he found the 
outer door closed, but unlocked; that he entered by merely turning the knob, and 
went directly upstairs to his office, where he found his employee, Mr. Christian; 
that the plaintiff entered his inside office, passing through the outer office, where 
Christian was at work; that there was a glass partition between the two offices 
and a door leading from one to the other; that about 15 minutes past 10 the 
plaintiff heard footsteps coming up the stairs, and that a man approached Christian, 
pulling a gun, which he shoved into Christian’s stomach, and ordered him to put 
his hands up quick; that Christian complied, and that then two other men entered, 
each holding guns, and that the plaintiff was directed to open the door between the 
inside office and the outer office and to come out into the room where Christian was; 
that the men with the guns directed plaintiff to put up his hands, which he did; that 
the plaintiff was then directed to lie down upon the floor, and his hands and feet 
were tied; that Christian was also tied and bound into the chair in which he was 
sitting ; that one of the men who had entered the office remained on guard, while the 
others went below; that the plaintiff heard a smashing noise downstairs, and im- 
mediately afterwards heard the alcohol barrels being thrown down and rolled out; 
that soon after he heard the whirr of a motor leaving the premises; that the man 
on guard remained a few minutes, going through Christian’s pockets and finding 
a bunch of keys, which, upon inquiry, Christian told him were the keys to the 
front door; that these the man put in his pocket, and threatened the plaintiff and 
Christian that, if either of them moved, he would kill them; that he then went down- 
stairs and soon thereafter left the premises. 

The plaintiff succeeded in extricating his hands from the bonds, and by means 
of his penknife severed the bonds from his feet, and from a balustrade over the 
front entrance summoned help; that a neighbor called a policeman, who was unable 
to enter the building by reason of the front doors having been locked by the robber. 
The plaintiff then lowered the fire escape and the policeman ascended, and, entering 
the office, found Christian still bound; that the police officer then summoned other 
detectives and policemen from headquarters, who released Christian, after carefully 
examining the knots in the ropes with which he was tied. The plaintiff testified that, 
on going downstairs, he found the lattice doors leading from the entryway into the 
storage room broken, the lower hinges having been broken and the doors hanging 
from the top hinges, and all of the 14 barrels of alcohol, which were upon the floor 
in the morning, gone. Plaintiff testified that he never had been able to obtain any 
trace of the alcohol taken from him, and which was his property, and. that the de- 
fendant had not paid him anything upon either policy of insurance. The plaintiff 
testified that no one, save himself or his employees, would open or close the place 
of business, and that no others came upon the premises legally, excepting those 
who had business with the plaintiff. 


Plaintiff testified that it was the custom to make an inventory every night 
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for governmental purposes, and also for his own satisfaction, and that his place 
was required to be open for the transaction of business between the hours of 9 in 
the morning and 4 in the afternoon as a regulation of the Department of Internal 
Revenue; that it was a part of Christian’s duties, when he came in the morning, 
to turn off the burglar alarm from the office, and at night, when the establishment 
was closed for the day, the Holmes office was notified, and the burglar alarm con- 
nected in the office before leaving. The plaintiff admitted that he was examined 
pursuant to the requirements of the insurance policies after the burglary, and ad- 
mitted signing and swearing to a statement before a commissioner of deeds, wherein 
he stated that he arrived at his place of business at about 9:40 a. m. on the morning 
of May 23, 1922, and found his employee Christian in the office; that the office at 
that time was open for business, but the door on the main floor, which is really the 
back part of the building and shut off by two wooden trap-doors, was locked; that 
these doors were never opened, except when delivering goods; that in the warehouse 
could be seen through the slats the 14 barrels of alcohol; that at 10:15 a. m. three 
men came up the stairs to the office, and that all the men had guns in their hands; 
that the plaintiff and Christian were held up, and tied with shoe laces and a rope, 
which was in the place. 

The plaintiff admitted on cross-examination that the only disturbance he saw 
was the forcing of the lattice doors, the bottom hinges of which had been broken. 
Plaintiff admitted that in his examination subsequent to the robbery he stated that 
a place of business having a permit is required to be kept open during business hours, 
so the prohibition officer may come in and examine the stock on hand and the gov- 
ernment books, and also the permits that may come for the delivery of goods. 
The plaintiff admitted that at the time of the robbery he was in his office, which 
was open for business, and that he was the person owning and conducting said 
business; that the entry was upon a business day, and not upon a Sunday or holiday. 

Francis J. Christian, sworn as a witness in behalf of the plaintiff, corroborated 
in all material details the testimony of the plaintiff. He testified that he came to 
plaintiff's place of business shortly before 9-o’clock in the morning of May 23, 1922; 
that he unlocked and entered the front door, and looked in upon the storage floor 
through the lattice gates, and saw the 14 barrels of alcohol which he had placed 
upon the floor the afternoon before, all still there; that he immediately went to 
his office and signaled the Holmes system, and then busied himself with such duties 
as were necessary to be performed in connection with the business. Christian 
corroborated in all details the testimony given by the plaintiff.as to the entry of the 
robbers and the succeeding events until the police arrived. The evidence showed 
that there was no connection between the lattice doors and the burglar alarm 
system, the connection being only from the outer doors of the building. 

Upon proof of the facts aforesaid the plaintiff rested. The defendant then 
moved for a dismissal of the complaint as to both causes of action, upon the ground 
that it affirmatively appeared that at the time of the alleged burglary or theft the 
plaintiff's place was open for business on a business day; that the front door was 
open, and that the plaintiff and his employee were there ready to transact such 
business as was required. The court reserved decision upon such motion of counsel 
for the defendant, and thereupon the defendant rested. Counsel for the defendant 
then renewed the motion made at the close of the plaintiff’s case, upon the ground 
that it affirmatively appeared that the place was open for business, and upon the 
further ground that, if the place was not open for business, then the alarm system 
was not connected, which constituted a breach of warranty, absolving the defendant 
irom liability upon the policies. The defendant also moved for a dismissal of the 
complaint upon the further ground that there was no evidence of any visible marks 
made upon the premises at the place of entry by tools, explosives, electricity, or chemi- 
cals, and that no cause of action was proven within the terms of the policies. 
Such motion was denied, and upon motion of counsel for the plaintiff the court 
directed a verdict in favor of the plaintiff in the sum of $4,215.26, the amount of 
plaintiff's loss, with interest. 

The judgment appealed from was entered upon the verdict’ thus directed. The 
appellant asks reversal of the judgment appealed from upon the grounds, first, that 
the risk insured against was burglary occurring when the assured was not open for 
business; second, that there’ was no entry into the premises by actual force and 





214 The Insurance Law Journal, Vol. 67 [July, 1926 


violence within the terms of the policy; and that the court erred in denying de- 
fendant’s motion for a dismissal of the complaint, both at the end of the plaintiff’s 
case and after both sides had rested. 

[1] I think the judgment must be reversed, and that the court erroneously 

directed a verdict in plaintiff's favor upon the evidence. The terms of the policies 
sued upon were clear, unequivocal, and unambiguous. Under the policies, the 
plaintiff was insured for all loss by burglary of merchandise usually at the as- 
sured’s premises, occasioned by any person or persons— 
“who shall have made felonious entry into the premises by actual force and violence 
when the premises are not open for business, of which force and violence there 
shall be visible marks made upon the premises at the place of such entry by tools, 
explosives, electricity or chemicals.” 

The evidence very clearly shows that the robbers did not make felonious entry 
into the premises at a time when the premises were not open for business, but that 
their entrance was made during business hours, when both the plaintiff and his 
employee Christian were at the place of business and transacting business thereat. 
The place was clearly open for business at the time of such entry. The evidence 
further shows that, at the time of the felonious entry into the premises, such 
entry was made without force and violence, and that there were no visible marks 
of such force and violence made upon the premises at the place of such entry by 
tools, explosives, electricity, or chemicals. The evidence shows that “at the said 
place of such entry” there were no visible marks of force or violence whatever, 
but that the robbers entered through the unlocked outer door, and passed im- 
mediately up the stairs to the plaintiff’s office, where the hold-up occurred. The 
only visible marks of force and violence upon the premises were upon the inside doors 
leading from the entryway into the grade storage room. Even though it might 
be said that the breaking of the lower hinges of the lattice doors in breaking into 
the room where the alcohol was stored was made by force, such visible marks were 
not at the place of entry into the premises. The evidence did not show any felonious 
entry into the plaintiff’s premises by actual force and violence at a time when the 
premises were not open for business, of which force and violence there were visible 
marks made upon the premises at the place of entry by tools, explosives, electricity 
or chemicals. 

[2, 3] Furthermore, at the time of such entry the Holmes burglary system was 
disconnected, and if it could be said that the entry was made at a time when the 
plaintiff's establishment was not open for business, then, in disconnecting said 
burglary system, the plaintiff violated the warranty of the policy that such burglary 
system was maintained and left connected at the close of each business day while 
the policies were inforce. The law is well settled that, in the absence of ambiguity, 
a policy of insurance is to be construed according to the plain and ordinary meaning 
of its terms which the parties have employed. In Preston v. A‘tna Insurance Co., 
85 N. E. 1006, 193 N. Y. 142, 19 L. R. A. (N. S.) 133, the Court of Appeals, per 
Cullen, Chief Judge, held that the rule was well settled that contracts of insurance, 
like other contracts, are to be construed according to the sense and meaning of the 
terms which the parties have used, and, if they are clear and unambiguous, the 
terms are to be taken and understood in their plain, ordinary, and proper sense. 

[4] In the case at bar I find no ambiguity in ‘the terms of the policies in suit. 
The defendant agreed to insure the plaintiff against loss by burglary, where the 
felonious entry to plaintiff's premises was by actual force and violence when the 
premises are not open for business, and of which force and violence there were 
visible marks made upon the premises at the place of entry by tools, explosives, 
electricity, or chemicals. There was nothing ambiguous about such provisions. 
The felonious entry which resulted in the theft of the plaintiff’s property was made 
when the premises were open for business, and the evidence shows that there were 
no visible marks of force and violence upon the premises at the place of entry. 
The evidence precluded a recovery by the plaintiff under the policies on poth 
grounds. Rosenthal v. American Bonding Co., 100 N. E. 716, 207 N. Y. 162, 46 
L. R. A. CN. $:) S61. 

The court clearly erred in directing a verdict in plaintiff's favor, and the 
judgment entered thereon should be reversed, with costs, and plaintiff's complaint 
dismissed, with costs. 

Order filed. All concur. 
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CLEVELAND DROP FORGE CO. v. TRAVELERS’ INDEMNITY CO. 
(No. 19185.) 
(Supreme Court of Ohio, April 13, 1926.) 
151 Northeastern Reporter 671. : 
INSURANCE—INSURER HELD LIABLE ONLY FOR DAMAGES CAUSED 
BY “RUPTURE” OF BOILER BY BREAKING APART OF HEAD, NOT 
FOR REPAIRS TO BAG FORMED THEREUNDER, WHERE NO 
RUPTURE OR COLLAPSE APPEARED; “EXPLOSION.” 


Under boiler explosion policy, defining “explosion” as sudden rupture or col-° 
lapse of boiler, caused by steam pressure, insurer was liable only for damages 
directly caused by “rupture” by breaking apart of boiler head, and not for repairs 
to bag formed thereunder, where no sudden rupture or collapse appeared. 

(For other cases, see Insurance, Dec. Dig., § 422.) 

Error to Court of Appeals, Cuyahoga County. 

Action by the Cleveland Drop Forge Company against the Travelers’ Indemnity 
Company. Judgment tor plaintitt was reversed and cause remanded by the Court 
of Appeals, and plaintiff brings error. Affirmed.—[By Editorial Staff.] 

The forge company brought an action against the insurance company to recover 
on a boiler insurance policy. The statement of the claim embraced two causes of 
action, but the disposition of one will apply to the other. The policy issued agreed 
to indemnify the assured, in the event of boiler explosion, “for loss or damage directly 
caused thereby” to the property of the assured. in the policy the term “explosion” 
was defined as a “sudden rupture or sudden collapse of a boiler or of its turnace, 
flues, or other parts, caused by pressure of steam.” The boiler was a horizontal 
tubular boiler, with a fire box underneath, located near the front. The front or 
circular head of the boiler was fastened by rivets. On the lower part of the front 
head of the boiler the rivets had been so drawn from their position as to enlarge 
the holes in which they were fitted. Testimony was offered by the forge company 
tending to show that under and within 4 feet of the boiler head, in the circular 
shell of the boiler, and above the fire box, a bag or bulge, some 18 inches in 
diameter and about 4 inches in depth, had been formed; that by reason of water 
dripping into the inside of the boiler, emanating from the holes made by the sprung 
rivets, a bag or bulge was formed at the bottom of the boiler which caused an 
accumulation of sediment at that point; that this condition produced a pressure of 
steam against the boiler head, and caused the drawing of the rivets or bolts from the 
front boiler plate, leaving an aperture or rupture in the boiler head. 

The forge company, plaintiff, contends that under these facts there was an 
explosion under the terms of the policy that made the insurance company liable not 
only for the repairs in sealing the rupture made in the boiler head, but also for 
repairs made to the bag beneath, where no actual rupture appeared. 

Over the objection of the insurance company evidence was permitted to go 
to the jury as to cost of repairs, not only to the boiler head, but also to the bag or 
bulge underneath. A substantial part of the judgment in favor of the plaintiff 
in the trial court embraced repairs to the latter. In the Court of Appeals the 
judgment of the trial court was reversed, for the reason that it was excessive 
because it embraced repairs made to the bulge in the boiler. It remanded the cause 
for a new trial; whereupon the forge company prosecuted error to this court. 

Bulkley, Hauxhurst, Jamison & Sharp, Frank X. Cull, and William R. Daley, 
all of Cleveland, for plaintiff in error. 

Dustin, McKeehan, Merrick, Arter & Stewart and L. C. Wykoff, all of Cleve- 
land, for defendant in error. 

Per CurtiAM. In the popular sense there was no explosion of the boiler. It 
appears from its-opinion the Court of Appeals held that within the definition of that 
term contained in the policy there was a sudden rupture in the boiler head for 
which the insurance company was liable; that, since there was no rupture of the 
boiler where the bag was formed, there could be no recovery under the policy for 
the repairs made thereto. The cause was therefore reversed and remanded to the 
trial court, because the Court of Appeals was unable to ascertain what amount was 
expended for repairs made to the boiler head, where an actual rupture occurred. 
It found that the amount of the judgment was excessive, because it included repairs 
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on the ruptured boiler head as well as repairs made on the bag or bulge at the 
bottom of the boiler. Having taken that position, the appellate court could have 
as well reversed the cause because of the admission of incompetent testimony relat- 
ing to the amount of repairs necessary to restore the bulge to its proper position. 

There is no substantial dispute as to the facts. The only question to be de- 
termined is whether the policy indemnified the assured for repairs to the bag, 
where no sudden rupture or collapse was apparent. We accept the statement of 
counsel for plaintiff in error that the legal questions presented are: 

“(1) Was the damage to the boiler caused by an explosion as defined by the 
policy of insurance? 

“(2) Was the plaintiff entitled to recover as part of its damages the cost 
of repairing the bag in the boiler?” 

By the terms of the policy the insurance company agreed “to indemnify the 
assured, * * * in the event of an explosion of any such boiler, for his loss’ or 
damage directly caused thereby.” Were this the only provision in the policy con- 
tract covering loss or damage by explosion it is obvious that no liability would 
attach. There was no explosion in the sense that term is popularly known or as 
it is defined by lexicographers. However, this policy seemed to recognize this 
fact, and, with a view of extending its liability by defining the term, it provided 
that ‘an ‘explosion’ shall mean the sudden rupture or sudden collapse of a boiler 
* * * caused by pressure of steam.” “Ruptures” are defined by lexicographers, 
generally, as a breaking or bursting asunder, and are more distinctly defined in 
Funk & Wawnall’s dictionary thus: 

“To open or part as a steam boiler, without extreme. violence; distinguished 
from explosion; a splitting apart of a steam boiler as distinguished from bursting 
or explosion.” 

See, also, Evans v. Columbian Ins. Co., 44 N. Y. 146, 4 Am. Rep. 650. The 
breaking apart of the boiler head, in which the rivets were sprung, therefore was 
a “rupture” within the meaning of the policy for which the insurance company was 
liable. Moreover it was a “sudden rupture” caused by the pressure of steam, for on 
the first parting of the rivets from the plate a rupture occurred, and liability im- 
mediately attached. 

Was the plaintiff entitled to recover under this policy for repairs made to the 
bag? At that particular point the lower part of the boiler had bulged downward 
over the fire box, but there was no sign of any rupture thereto. The manifest pur- 
pose of the policy contract was to insure against explosions and their resulting 
damage. Recognizing that pressure of steam might sometimes not produce ex- 
plosions of violent character, but might produce a splitting apart of some portion 
of the steam boiler; with a lesser violence than that produced by an ordinary 
explosion, the insurer obligated itself to indemnify the assured for the damage 
directly caused by the rupture. The damage directly caused by the rupture was the 
springing apart of the rivets from the boiler head plate. The damages covered by 
the insurance policy were those caused directly and not indirectly by the explosion, 
as therein defined. The insurance company was liable only for the damages caused 
by the rupture. Those damages included repairs necessary for the restoration of 
the ruptured places in the boiler. 

The judgment of the Court of Appeals is therefore affirmed. 

Judgment affirmed. 


Marshall, C. J., and Jones, Matthias, Day, Allen, and Kinkade, JJ., concur. 
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MISCELLANEOUS 


NEW YORK LIFE INS. CO. v. EDWARDS, Collector of Internal Revenue. 
EDWARDS, Collector of Internal Revenue, v. NEW YORK LIFE INS. CO. 
(Argued March 23, 1926. Decided April 19, 1926.) 

Nos. 712, 804. 

46 Supreme Court Reporter 436. 

INTERNAL REVENUE—INSURANCE COMPANY HELD NOT EN- 

TITLED TO DEDUCT OVERPAYMENTS OF PREMIUMS AWAITING 

APPORTIONMENT UNDER DEFERRED DIVIDEND POLICIES IN 

DETERMINING NET TAXABLE INCOME; “CREDITED” (REVENUE 

ACT 1913, § 2 G[a], [b]). 

Overpayments of premiums during taxable year on deferred dividend policies 
set apart in special fund to await apportionment among policyholders surviving 
at end of distribution period held not “credited” to policyholders, and hence not 
deductible in determining taxable income, under Revenue Act 1913, § 2 G (a), (b), 
providing that insurance company shall not include as income in any year such 
pertion of premium received as shall be paid back or credited to policyholder. 

(For other cases, see Internal Revenue, Dec. Dig., § 7.) 

2. INTERNAL REVENUE—ADDITIONS TO FUND SET UP TO 
AMORTIZE PREMIUMS PAID IN PURCHASING BONDS AT ABOVE 
PAR HELD NOT DEDUCTIBLE IN DETERMINING TAXABLE IN- 
COME AS A “LOSS ACTUALLY SUSTAINED” (REVENUE ACT 1913, 
§ 2G [a], [b]). 

Insurance company, purchasing bonds above par or at a premium, and setting 
up a fund to amortize such premiums, held not to have sustained an actual ascer- 
tainable loss, entitling it to deduct additions to such fund in ascertaining income, 
under Revenue Act 1913, § 2 G (a), (b), authorizing deductions of “all losses 
actually sustained.” 

(For other cases, see Internal. Revenue, Dec. Dig., § 7.) 


3. INTERNAL REVENUE—ESTIMATED VALUE OF FUTURE PREM- 
IUMS WAIVED ON PROOF OF TOTAL AND PERMANENT DIS- 
ABILITY HELD NOT DEDUCTIBLE AS ADDITION TO “RESERVE 
FUND” IN DETERMINING TAXABLE INCOME (REVENUE ACT 
1913, § 2 G [a], [b].) 

The estimated value of future premiums waived under policies providing for 
waiver thereof on proof of total and permanent disability, held not deductible by 
insurance company, under Revenue Act 1913, § 2 G (a), (b), as an addition to 
“reserve funds,” in determining taxable income. 

(For other cases, see Internal Revenue, Dec. Dig., § 7.) ‘ 


4. INSURANCE—SPECIAL FUND SET ASIDE TO MEET UNREPORTED 
LOSSES DURING YEAR HELD NOT DEDUCTIBLE AS ADDITION 
TO “RESERVE FUNDS,” IN DETERMINING TAXABLE INCOME 
REVENUE ACT 1913, § 2 G [a], [b]). 

A special fund set aside to meet death losses occurring, but unreported, during 
year, held not an addition to “reserve funds,” deductible by insurance company under 
Revenue Act 1913, § 2 G (a), (b), in determining net taxable income. 

(For other cases, see Insurance, Dec. Dig., § 698.) 


5. INSURANCE—ADDITIONS TO FUND SET ASIDE FOR PAYMENT 
OF ANNUITIES TO FORMER AGENTS HELD NOT AN ADDITION 
TO “RESERVE FUNDS,” DEDUCTIBLE IN DETERMINING TAXABLE 
INCOME (REVENUE ACT 1913, § 2 G [a], [b]). 

Additions to a fund set aside to provide for payment of annuities to former 
soliciting agents, provided for in their contracts of employment, Ael/d not an addition 
to “reserve funds,” deductible by insurance company under Revenue Act 1913, 
§ 2G (a), (b), in determining taxable income. 

(For other cases, see Insurance, Dec. Dig., § 698.) 


On Writs of Certiorari to the United States Circuit Court of Appeals for the 
Second Circuit. 


Action by the New York Life Insurance Company against William H. Edwards, 
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as Collector of Internal Revenue. Judgment for plaintiff (3 F. [2d] 280), giving 
insufficient relief, was, on writs of error by both parties, reversed and remanded 
by the Circuit Court of Appeals (8 F.[2d] 851), and both parties bring certiorari. 
Judgment reversed, and cause remanded. 

Mr. James H. McIntosh, of New York City, for New York Life Ins. Co. 

Mr. Alfred A. Wheat, of Washington, D. C., for Edwards. 

Mr. Justice McReynolds delivered the opinion of the Court. 

The Insurance Company brought suit in the District Court at New York to 
recover of Edwards, collector, the alleged excessive Sum demanded of it as income 
tax for the year 1913 and obtained judgment for a part. 3 F. (2d) 280. The Cir- 
cuit Court of Appeals affirmed this, except as to one item. 8 F. (2d) 851. Both 
parties are here by certiorari, and five questions require consideration. All involve 
the construction or application of the Revenue Act of October 3, 1913, c. 16, 38 Stat. 
114, 172. Section 2 G (a) imposed an annual tax of one per centum upon the net 
income of “every insurance company organized in the United States,” and (b) 
directed— 

“Such net income shall be ascertained by deducting from the gross amount of 
the income of such * * * insurance company, received within the year from all 
sources, (first) all the ordinary and necessary expenses paid within the year in the 
maintenance and operation of its business and properties, including rentals or other 
payments required to be made as a condition to the continued use or possession of 
property; (second) all losses actually sustained within the year and not compen- 
sated by insurance or otherwise, including a reasonable allowance for depreciation 
by use, wear and tear of property, if any; * * * and in case of insurance companies 
the net addition, if any, required by law to be made within the year to reserve 
funds and the sums other than dividends paid within the year on policy and annuity 
contracts: Provided, that * * * life insurance companies shall not include as income 
in any year such portion of any actual premium received from any individual policy- 
holder as shall have been paid back or credited to such individual policyholder, or 
treated as an abatement of premium of. such individual policyholder, within such 
year, * * *” 

[1] 1. The company, a New York corporation without capital stock, does busi- 
ness on the mutual level premium plan and issues both “annual dividend” and “de- 
ferred dividend” policies. Under .this plan each policy holder pays annually in 
advance a fixed sum which, when added to like payments by others, probably will 
create a fund larger than necessary to meet all the maturing policies and estimated 
expenses. At the end of each year the actual insurance costs and expenses incurred 
are ascertained. The difference between their sum and the total of advance pay- 
ments and other income, then becomes the “overpayment” or surplus fund for im- 
mediate pro rata distribution among policy holders as dividends or for such future 
disposition as ‘the contracts provide. An “annual dividend” policy holder receives 
his proportionate part of this fund each year in cash or as a credit upon or abate- 
ment of his next premium. “Deferred dividend,” or, as sometimes called, ‘“distri- 
bution,” policies provide 

“That no dividend or surplus shall be allowed or paid upon this policy, unless 
the insured shall survive until completion of its distribution period, and unless this 
policy shall then be in force. That surplus or profits derived from such policies 
on the distribution policy plan as shall not be in force at the date of the completion 
of their respective distribution periods, shall be apportioned among such policies 
as shall complete the distribution periods.” 

Accordingly all overpayments by deferred dividend policy holders must await 
apportionment until the prescribed period ends, and no one of them will receive 
anything therefrom if his policy lapses or if he dies before that time. The whole 
of this fund goes to the survivors. 

Overpayments by deferred dividend policy holders for 1912 amounted to 
$8,189,918. The collector refused to deduct this sum from the total receipts, and 
demanded the prescribed tax of 1 per centum thereon. We think he acted properly. 
Both courts below so held. 

‘ The applicable doctrine was much considered, in Penn Mutual Life Insurance 
Co. v. Lederer, 40 S. Ct. 397, 252 U. S. 523, 64 L. Ed. 698. We there pointed out 
the probable reason for the permitted noninclusion in the net income of a life insur- 
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ance company of “such portion of any actual premium received from any individual 
policy holder as shall have been paid back or credited to such individual policy 
holder, or treated as an abatement of premium of such individual policy holder, 
within such year.” Here it is insisted that within the meaning of the quoted pro- 
vision each deferred dividend policy holders’ overpayment was actually credited to 
him during the year; but we cannot accept this theory. The aggregate of all such 
payments was held for distribution among policy holders alive at the end of the 
period. The receipts for the year were not really diminished. 

[2] 2. The company owned many bonds, etc., payable at future dates, purchased 
at prices above their par values, and to amortize these premiums a fund was set up. 
It claimed that an addition to this fund should be deducted from gross receipts. 
The District Court thought the claim well founded, but the Circuit Court of Appeals 
took another view. Unless the addition amounted to a loss “actually sustained 
within the year” no deduction could be made therefor. Obviously, no actual ascer- 
tainable loss had occurred. All of the securities might have been sold thereafter 
above cost. The result of the venture could not be known until they were either 
sold or paid off. 

[3] 3. In 1910 the company introduced a clause into some policies by which it 
agreed to waive payments of premiums after proof of total and permanent disability. 
The estimated value on December 31, 1913, of future premiums so waived amounted 
to $16,629. It claimed this should be added to the reserve fund and deducted from 
gross income. Insurance companies may deduct “the net addition, if any, required by 
law to be made within the year to reserve funds.” - 

The pertinent portion of the agreed statement of facts follows: 

In 1910 the plaintiff introduced into some of its contracts of life insurance a 
clause under which it agreed that upon receipt, before default in the payment of 
premium, of due proof that the insured had become totally and permanently dis- 
abled, the plaintiff would waive payment of any premium thereafter falling due. In 
taking its account at the end of the calendar year 1913, the plaintiff had then received 
due proof that the insured under a number of these policies were totally and per- 
manently disabled in accordance with the terms of said contracts providing for the 
waiver of the payment of future premiums. The value at December 31, 1913, of 
the future premiums waived on account of total and permanent disability was the 
sum of $16,629. The value at December 31, 1912, of the future premiums so waived 
was the sum of $5,637. 

In the calculation of the general reserve fund at the end of any calendar year, 
the company and the insurance department of the state of New York made the 
computation by deducting from the value of the contractual benefits under each 
policy the then value of all future premiums under the policy. The general reserve 
fund of the plaintiff stated in its annual statement is thus the reserve computed by 
deducting the value of all future premiums from the valuation of all policy obliga- 
tions. But, under the policies on the lives of those who had become totally .and 
permanently disabled and whose contracts provided for the waiver of the payment 
of future premiums, no future premiums will be received by the plaintiff, and there- 
fore the net reserve reported for these policies is understated to the extent of the 
value of these future premiums. 

In the official blank for the plaintiff's annual statement to be used at December 
31, 1913, there was an item of liabilities, No. 9-a, entitled “Present Value of Future 
Premiums Waived on Account of Total and Permanent Disability,” and in the plain- 
tiff’s annual statement the sum reported under this item was $16,629 at December 
31, 1913. The sum of $16,629 reported under item No. 9-a was not included in 
the plaintiff's general reserve. In the official blank for use at December 31, 1912, 
there was no such item as No. 9-a, and the plaintiff included the value at December 
31, 1912, of future premiums waived on account of total and permanent disability 
(viz. $5,637) as a part of the general reserve at that date. 

If said sum of $5,637 had not been included as a part of the general reserve at 
December 31, 1912, the net addition to the value of future premiums waived on 
account of total and permanent disability would have been the excess of $16,629 
over $5,637. Since, however, owing to the change in the form of the official blank, 
the said $5,637 was deducted as a part of the plaintiff’s general reserve in obtaining 
the net addition to the general reserve, the sum to use in obtaining the net addition 
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to the value of future premiums waived on account of total and permanent dis- 
ability in the sum of $16,629. 

The Circuit Court of Appeals held the deduction should have been allowed, 
but we think otherwise. 

The superintendent of insurance of New York required this item to be reported 
as a liability and did not treat it as part of the general reserve. Upon the agreed 
facts we cannot say that it was part of any reserve required by the laws of New 
York. There is nothing to show how “the value of the contractual benefits” under 
these policies was arrived at and, considering the evidence presented, we must accept 
the superintendent’s conclusion. The company has not shown enough to establish 
its right to the exemption. 

[4] 4. A number of policy holders died during the calendar year, but their 
deaths were not reported before it ‘terminated. The superintendent of insurance 
required the company to set aside a special fund to meet these unreported losses, 
and it claimed that this was an addition to the reserve fund required by law. We 
think this claim was properly rejected by the commissioner, although the courts 
below held otherwise. McCoach v. Insurance Co. of North America, 37 S. Ct. 
709, 244 U. S. 585, 61 L. Ed. 1333, and United States v. Boston Insurance Co., 46 
S. Ct. 97, 269 U. S. , 70 L. Ed. (November 23, 1925), pointed out that 
“the net addition, if any, required by law to be made within the year to reserve 
funds” does not necessarily include whatever a state official may so designate; that 
“reserve funds” has a technical meaning. It is unnecessary now to amplify what 
was there said. The item under consideration represented a liability and not some- 
thing reserved from premiums to meet policy obligations at maturity. 

[5] 5. The company also claimed deduction for additions to a fund set aside 
to provide for payment of annuities to former soliciting agents as provided by their 
contracts of employment. The Commissioner properly rejected this item, although 
both courts below held a different view. The agreed statement of facts shows: 

The plaintiff has a form of contract of employment with many of its soliciting 
agents under which, if such agents for a period of 20 years continuously devote 
their entire time, talents and energies in soliciting applications for insurance, and 
if they shall for the 20 years accomplish certain prescribed minimum results, then 
at the end of twenty years of such service each such agent becomes entitled to an 
income for life payable monthly, the amount of the payment being based upon the 
results obtained by each such agent during the twenty year period. The laws of 
New York require the superintendent of insurance, in making a valuation of the 
obligations of the plaintiff, to value annuities on the standard of McClintock’s “Table 
of Mortality among Annuitants,”’ with interest not exceeding four per centum per 
annum. Said superintendent of insurance after making an examination of the plain- 
tiff and valuing its liabilities, required the plaintiff to carry, and it does carry, a 
fund to meet its said liabilities on said contracts with its soliciting agents, and this 
fund it increased during the year 1913. The net addition to said fund for said 
year was the sum of $160,641, which the plaintiff, in making its said return de- 
ducted from gross income under that clause of the law which authorizes a life insur- 
ance corporation to deduct the net addition required by law to be made within the 
year to reserve funds. But in amending said return the Commissioner refused to 
allow said deduction, and thereby made the plaintiff’s' net income for the year appear 
to be $160,641 more than it would have been if said deduction had been allowed, 
and he assessed and collected an additional tax on account thereof accordingly in 
the sum of $1,606.41, which forms a part of the tax in controversy in this suit. 

As pointed out above, the term “reserve funds,” in the taxing act, has a technical 
meaning. The compensation which an insurance company agrees to pay soliciting 
agents has no relation to the reserve held to meet maturing policies, and when it 
sets aside a fund to provide payments to such agents this cannot be regarded as a 
reserve within intendment of the statute. 

The judgment below must be reversed. The cause will be remanded to the Dis 
trict Court for further proceedings in harmony with this opinion. 





Hoover et al. v. Pate 


HOOVER et al. v. PATE, Tax Collector. (No. 4980.) 
(Supreme Court of Georgia. April 19, 1926.) 
132 Southeastern Reporter 763. 

1. INSURANCE—ACT IMPOSING LICENSE TAX ON AGENTS OF IN- 
SURANCE COMPANIES HELD NOT TO INCLUDE INDUSTRIAL 
INSURANCE AGENTS (ACTS EX. SESS. 1923, P. 40, PAR. 61 [C, F]; 
CIV. CODE 1910, §§ 2502, 2507). 

In view of Civ. Code 1910, §§ 2502 2507; Acts Ex. Sess. 1923, p. 40, par. 61 

(c, f), imposing license tax on agents of insurance companies, held not to include 

industrial insurance agents. 


(For other cases, see Insurance, Dec. Dig. § 12.) 


Error from Superior Court, Chatham County; Peter W. Meldrim, Judge. 

Suit by J. J. Hoover and others against G. T. Pate, Tax Collector. Judgment 
for defendant, and plaintiffs bring error. Reversed. 

J. J. Hoover, John A. Nelson, R. T. Brazzeal, N. A. Anderson, C. L. Ashley, 
“and others” filed a petition in the superior court of Chatham county against 
George T. Pate, as tax collector of Chatham county. Petitioners allege that they 
are superintendents or managers of “benefit or industrial insurance companise,” 
and seek to enjoin the tax collector of Chatham county from collecting the tax of 
$50 imposed by paragraph 61(c) of the General Tax Act of 1923 (Acts Ex. Sess. 
1923, p. 40). It is alleged that the defendant “has assessed a tax against each of 
the plaintiffs, and threatens to issue executions against each of them in the sum of 
$50 principal and $——— costs, as a special license tax under the General Tax Act 
of the Legislature of Georgia, passed at its extraordinary session in 1923, as 
follows (paragraph 61[c]): 


“Upon each and every traveling or special or general agent, or manager or 
superintendent of any assessment life insurance company or such benefit or accident 
insurance company or live stock insurance company doing business in this state, 
whether for a resident or nonresident company, $50.00, payable in the county of the 
residence of the agent, as provided above for other insurance companies.” 

That subparagraph (f) of paragraph 61 provides: 

“The license taxes imposed by this paragraph must be paid in advance by said 
agent or agents to the tax collector of the county of his residence before said agents 
shall be authorized to act as agents for any such company. Provided, that the 
railroad ticket agents selling accident tickets shall not be deemed insurance agents 
in the sense of this paragraph.” 


Petitioners attack “the said threatened tax” as unconstitutional and void, in that 
it contravenes designated provisions of the Constitution of the United States and 
the Constitution of Georgia. The only attack necessary to consider, however, is 
that contained in an amendment to the petition, which was allowed on May 11, 1925, 
as follows: ' 

“Petitioners show that they are not liable for the said threatened tax of $50, 
for the reason that said tax is assessed by the tax act above referred to upon 
agents, managers, superintendents, etc., of ‘assessment life insurance companies’ or 
‘benefit or accident insurance companies,’ or ‘live stock insurance companies,’ and 
are not levied upon ‘idustrial insurance companies.’ Petitioners show that indus- 
trial insurance companies are defined in section 2502 of the Code, and section 2507 
provides that no law relates to industrial insurance unless expressly referred to, 
and that the above-quoted section under which this tax is threatened to be levied 
upon them does not include industrial insurance companies, nor does it expressly 
refer to them.” 

In his answer to the rule nisi, the defendant admits the residence of the peti- 
tioners, but can neither admit nor deny the allegations of the petition as to the 
occupation of the petitioners or the class of insurance companies they represent. 
He charges on information and belief that they are “superintendents and/or 
managers and/or agents of insurance companies in this state, and as such have been 
doing business during the year 1925 in said county and state.” He admits that he 
sent petitioners notices calling their attention to their unpaid and overdue special 
tax of $50, due as manager or general insurance agent as the case may be, and to 
the per cent. penalty to be paid after a named date. The defendant “denies that he- 
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has threatened or is threatening to issue executions against each of the plaintiffs 
as alleged. He avers upon information and belief that each of said plaintiffs is 
subject to a special or occupational tax for the year 1925 for the vocation which 
each of them pursues, and that it is his duty as such tax collector to collect said 
taxes from said plaintiffs.” 

The trial judge refused an injunction, and the petitioners excepted. 

Chas. G. Edwards and Bouhan & Atkinson, all of Savannah, for plaintiffs 
in error. 

Geo. T. Cann, of Savannah, for defendant in error. 

Syllabus Opinion by the Court. 

Russet, C. J. [1] 1. In the light of the provisions of section 2502 of the Civil 
Code of 1910, defining industrial life insurance, and the terms of section 2507, 
providing that the business of industrial life insurance shall not be affected by any 
legislation unless such insurance is expressly referred to, the act of 1923 (Acts 
Ex. Sess. 1923, p. 40) cannot be properly construed to include industrial insurance 
agents. Consequently the petitioners in this case were not subject to the special 
taxes sought to be collected, and the court erred in refusing an injunction. 

[2] 2. The above ruling controls the decision in this case. The constitutional 
questions, under a well-settled rule, will not be passed upon, because not necessary 
to the adjudication. 

Judgment reversed. 

All the Justices concur. 


A. W. SLATER ET AL. v. G. T. PATE, Tax Collector. 
(Supreme Court of Georgia. April 19, 1926.) 

Error from Superior Court, Chatham County; Peter W. Meldrim, Judge. 
Chas. G. Edwards and Bouhan & Atkinson, all of Savannah, for plaintiffs in 
error. 

Geo. T. Cann, of Savannah, for defendant in error. 

Atkinson, J. This case is controlled by the decision this day rendered in 
Hoover v. Pate, 132 S. E. 763, 161 Ga. —, ante. 

Judgment reversed. 
All the Justices concur. 


(No. 4981.) 


STATE TAX COMMISSION et al. v. EUREKA LIFE INS. CO. OF 
BALTIMORE. (No. 45.) 
(Court of Appeals of Maryland. April 7, 1926.) 
133 Atlantic Reporter 63. 
INSURANCE—DOMESTIC LIFE INSURANCE COMPANY HELD NOT 

ENTITLED, IN VALUATION OF CAPITAL STOCK FOR 1924 TAXA- 

TION, TO DEDUCTION OF ITS INVESTMENT IN MORTGAGES OF 

MARYLAND REAL ESTATE, THOUGH ASSESSMENT. WAS NOT 

MADE UNTIL AUGUST (CODE 1914, ART. 81, §§ 157, 159, AND SEC- 

TION 162, AS AMENDED ACTS 1924, C. 225). 

Domestic life insurance company held not entitled, in valuation of capital stock 
for 1924 taxation, to deduction of its investments in mortgages of Maryland real 
estate, under Code 1914, art. 81, § 162, as amended Acts 1924, c. 225, though 
assessment was made in August instead of May as prescribed; amendatory act 
which became effective June Ist not being retroactive, since such intent was not 
shown in its terms, and such construction would not be consistent with article 81, 
§§ 157, 159. 

(For other cases, see Insurance, Dec. Dig., § 7.) 

Appeal from Baltimore City Court; Joseph N. Ulman, Judge. 

Suit by the Eureka Life Insurance Company of Baltimore against the State 
Tax Commission of Maryland and others, in which plaintiff claimed deduction in 
the valuation of its capital stock. Decision of the State Tax Commission dis- 
allowing the claim was reversed on appeal to the city court, and the State Tax 
Commission and others appeal. Reversed. 


Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Walsh, JJ. 
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Paul F. Due, Asst. City Sol. of Baltimore, and Herbert Levy, Asst. Atty. Gen. 
(Thomas H. Robinson, Atty. Gen., and Philip B. Perlman, City Sol., of Baltimore, 
on the brief), for appellants. 

Allan H. Fisher, of Baltimore (Julius H. Wyman and Jacob S. New, both of 
Baltimore, on the brief), for appellee. 

Urner, J. The appellee, a domestic life insurance company, claimed that in the 
valuation of its capital stock for the purposes of taxation in 1924, it was entitled 
to a deduction of the amount of its investments in mortgages of Maryland real 
estate, under a provision of section 162 of article 81 of the Code of 1914 (section 
166A, Code of 1924), as amended by chapter 225 of the Acts of 1924, which became 
effective on the lst day of June in that year. This claim of exemption was dis- 
allowe dby the state tax commission, but its decision was reversed on appeal by 
the company to the Baltimore city court. The propriety of the latter ruling is 
questioned on an appeal to this court by the state tax commission and the mayor 
and city council of Baltimore. 

Under the provisions of section 157 of article 81 of the Code, it is the duty of 
the appellee, by the 15th day of March in each year, to report to the state tax 
commission a true statement of the number of shares of its capital stock, and the 
par value of each share, with such information in regard to its value as may be 
required by the commission, as of the Ist day of January of each year, and the 
commission is directed, annually by the 15th day of May in each year, to assess such 
shares of stock as of the Ist day of January next preceding, and to levy thereon the 
state taxes prescribed by law. The periods thus specified for the report of the 
corporation and the assessment by the commission had expired in 1924 when 
chapter 225 of the Acts of Assembly of that year, amending section 162 of article 
81 of the Code, became operative. But while the appellee filed its report with the 
commission before the 15th day of March, 1924, as required by section 157, the 
commission did not, as therein directed, assess the appellee’s stock by the 15th day 
of May, 1924, but deferred the assessment until the following August, when it made 
a valuation subject to the right of the appellee to apply within 10 days to have it 
modified. A request by thé appellee to the commission for a conference on the 
subject was made within that time and was granted. The conference was not held 
until December 5, 1924, and the appellee then requested that its mortgages on real 
estate in Maryland be deducted from the basis of the assessment of its shares of 
stock. The final decision against the allowance of the exemption was rendered by 
the commission on December 30, 1924. 

Because the assessment, though directed by law to be made at a time anterior 
to the date when the act of 1924 became effective, was not actually made until a 
later period of the year, it is contended that the appellee should have the benefit, 
in the 1924 assessment, of the exemption for which the act provided. The question 
to be determined, however, depends upon a proper interpretation of the terms and 
intent of the act, in the light of the other provisions with which it is combined in 
the revenue article of the Code, and our construction of the statute should not be 
influenced by the fortuitous fact that an assessment designed by the Code to be 
made by the 15th day of May annually was not made in 1924 until August or 
December. In the enactment of the exemption statute, as an amendment of section 
162 of article 81 of the Code, the Legislature must be presumed to have had in 
mind the requirements of section 157, then and now in force, as to the times when 
the reports of corporations should be filed with the state tax commission and when 
the assessments of their stock for taxation should be determined. It is not an 
admissible hypothesis that the act may have contemplated an occasional failure 
to comply with those important provisions. Whether regarded as mandatory or as 
only directory, they express a legislative purpose which must be considered in the 
construction of the closely related provision upon which the appellee relies. 

There is no indication in the act of 1924 that it was intended to have a re- 
troactive effect. The terms of the exemption provision are clearly prospective in 
their, import. In expressing the intention of the Legislature as of June 1, 1924, 
when it was first operative, the act declares that the state tax commission “shall 
deduct * * * the amount of mortgages owned by such company * * * from the 
aggregate value of all shares of its capital stock. * * *’ This language refers to 
future and not to past valuations, and its effective operation was limited to begin at 
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a time when the period prescribed by law for the 1924 assessment had expired. 
A retrospective application of the act could be justified only by an unmistakable 
indication in its terms of a purpose that it should be so applied. Appeal Tax Court 
v. Western Maryland Railroad Co., 50 Md. 274. The statute under consideration 
wholly fails to disclose such an intent, and it could not be held to have a retro- 
active effect consistently with other statutory provisions, relating to the same sub- 
ject, which were in force at the time of its enactment. 


It is provided by section 157 of article 81 of the Code, as already noted, that the 
assessments of corporate stock for taxation shall be made as of the preceding lst 
day of January. Section 159 requires corporations, subject to assessment by the state 
tax commission, to file an annual report with the commission not later than the 
15th day of March “as of the lst day of January preceding,” and provides that the 
commission, “in determining any tax, or in entering any assessment against any 
corporation, shall base its action upon the status of such corporation as of said 


January lst.” It was said by this court in Union Trust Co. v. State, 81 A. 876, 
116 Md. 377, that— 


“For the purpose of the taxation of the capital stock of a corporation, January 
lst is to be taken as the date with regard to which all elements are to be reported, 
considered, and established, conclusive alike upon the state and the corporation.” 

Since the act of 1924 was prospective in its terms, and was enacted as an amend- 
ment of a system of revenue laws, which provided that the assessment of corporate 
stock for 1924 should be made by a designated time antedating that act and 
should be based upon a status existing at a still earlier period, we find it necessary 


to conclude that the exemption claimed by the appellee for the year 1924 should be 
disallowed. 


It would be unprofitable to review in this opinion the numerous cases cited in 
the argument. The decision in those cases were governed by statutory prvoisions 
and other conditions materially different from those by which the determination 
of the present case is controlled. 

Order reversed, with costs. ° 





New York Life Ins. Co. v. Goerlich 


NEW YORK LIFE INS. CO. v. GOERLICH. 
(Circuit Court of ert nar ees March 12, 1926.) 


o. 4191. 
11 Federal Reporter (2d) 38 


1. INSURANCE—INSURER’S REFUSAL TO FURNISH BENEFICIARY 
COPY OF APPLICATION, PHOTOSTATIC COPY OF WHICH WAS 
ATTACHED TO POLICY SUED ON WHEN ISSUED, HELD NOT TO 
RENDER APPLICATION INADMISSIBLE (GEN. CODE OHIO, §§ 9387, 
9388, 9389). 

Gen. Code Ohio, §§ 9387, 9388, apply to policies in existence when enacted, and 
section 9389 to all future policies as of date of issuance, so that refusal of insurer, 
which attached photostatic copy of application to policy sued on when issued, after 
such enactment to furnish copy to beneficiary, did not render applcation inadmissible 
in evidence. 

(For other cases, see Insurance, Dec. Dig. § 650.) 


2. INSURANCE—SUBMISSION TO EXAMINATION, WITH INTENT TO 
MAKE FORMAL APPLICATION FOR POLICY, IF EXAMINERS 
THOUGHT ACCEPTANCE LIKELY, WAS “APPLICATION,” WITHIN 
REPRESENTATIONS CONCERNING PRIOR APPLICATIONS TO 
OTHER COMPANIES. 

Submission to medical examination at instance of insurance company’s general 
agent, with intent to make formal application for policy if examiners thought 
acceptance would result, was an “application,” within representations concerning 
prior applications to other companies. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

3. INSURANCE. 

There is no presumption that agent, accepting application with knowledge of 
insured’s rejection by another company, communicated information to insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[5]). 


4. INSURANCE—FALSE REPRESENTATIONS AS TO REJECTIONS BY 
OTHER COMPANIES AND MEDICAL. CONSULTATIONS AND 
TREATMENT HELD GOOD DEFENSE TO ACTION ON POLICY, 
WHERE: SOLICITING AGENT KNEW OF REJECTION BY ONLY 
ONE COMPANY (REV. ST. OHIO 1880, § 3625, NOW GEN. CODE OHIO, 
§ 9391). 

Lesated s false representations in application that no application for insurance on 
his life had ever been rejected, that no company had ever examined him on applica- 
tion without issuing insurance, and that he had consulted or been treated by no 
physicians within certain time, held good defense to action on policy, under Rev. St. 
Ohio 1880, § 3625, now Gen. Code Ohio, § 9391, where soliciting agent knew of 
insured’s rejection by only one of two companies. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

5. INSURANCE. 

False representations concerning prior applications for insurance and* rejections 
held material as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

In Error to the District Court of the United States for the Western Division 
of the Northern District of Ohio; Paul Jones, Judge. 

Action by Kate Goerlich against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed. 

Francis J. Wright, of Columbus, Ohio (Louis H. Cooke, of New York City, 
Arnold & Wright, of Columbus, Ohio, and Ritter & Schminck, of Toledo, Ohio, 
on the brief), for plaintiff in error. 

Silas E. Hurin, of Toledo, Ohio (Hoke Donithen, of Marion, Ohio, on the 
brief), for defendant in error. 

Before Denison, Moorman, and Knappen, Circuit Judges. 

MoorMAN, Circuit Judge. This is an action on an insurance policy for $5,000, 
issued April 28, 1922,-upon the life of Alpha S. Goerlich, who died August 2, 1922. 
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There was a judgment in the District Court for the beneficiary, wife of the, insured. 
The defense was false representations material to the risk, inducing the company 
to issue the policy. The refusal of the court to instruct the jury to return a verdict 
for defendant on that ground is one of the assignments of error. Before discussing 
it we refer to an affirmative plea of plaintiff, claimed by her to constitute a bar 
to the introduction in evidence of the application for insurance, which contained the 
representations relied upon by defendant. 

[1] On November 16, 1922, plaintiff, through an attorney, requested of defend- 
ant a certified copy of the application. This request was declined, by reason of 
which it is argued, under sections 9387, 9388, 9389, General Code of Ohio,’ that 
the application was inadmissible in evidence. So far as we. have been able to ascer- 
tain—and indeed it seems to be admitted—life insurance companies were not required 
m Ohio, prior to the enactment of this statute, to attach to a policy of insurance or 
to furnish to the insured a copy of the application therefor. But see also G. C. 
§ 9420 (3). The manifest purpose of the statute was to place in the hands of the 
policyholder a copy of his application for the policy. The several sections are to 
be construed in pari materia. If they are to be regarded as separately applicable to 
all policies, rather than applicable to different policies so as to effectuate the general 
purpose indicated, the requirements would seem to be duplicative, since the third 
section accomplishes, as to policies issued after its enactment, the design intended 
to be effected under the preceding provisions. There has been no construction of 
the act by the Supreme Court of the state. It is our view that sections 9387 and 
9388 were intended to apply to policies in existence at the time of the enactment, and 
section 9389 to all future policies as of the dates of issuance thereof. We accordingly 
hold that failure to comply with the request of November 16th did not operate as 
a bar to the introduction in evidence of the application, a photostatic copy of which 
was attached to the policy when issued and was so attached at the time the request 
was made. 

Coming, then, to the question which we think decisive of the case, ‘i.e., whether 
the insured made false and fraudulent representations of fact material to the risk 
inducing the company to issue the policy, we are met with a statute which provides: 

“No answer to any interrogatory made by an applicant, in his or her application 
for a policy, shall bar the right to recover upon any policy issued thereon, or be used 
in evidence upon any trial to recover upon such policy, unless it be clearly proved 
that such answer is wilfully false, was fraudulently made, that it is material, and 
induced the company to issue the policy, and that but for such answer the policy 
would not have been issued; and, also that the agent or company had no knowledge 
of the falsity or fraud of such answer.” Gen. Code, § 9391; R. S. § 3625; 70 Ohio 
Laws, 97-99 (April 2, 1873). 

This was held to be a constitutional enactment in Insurance Co. v. Warren, 21 
S: Ce 535, 488 US2193;)45 Le 78s: 

Defendant pleaded and proved that the application on which this policy was 
issued contained the following questions and answers: 


1Section 9387: “Policy Holders Entitled to Copties of Applications.—Every person holding 
a policy of insurance issued by a company on the life of any person shall be entitled to be 
furnished by the company with a copy of any application or document, either written or printed, or 
both, held by it, upon which such policy was issued, or which may affect its validity. Upon demand 
made for such copy, by the holder of a policy, or by any person upon whose life it was so issued, 
the company shall make and forthwith furnish to such person, a certified copy of all such applica- 
tions or friends’ certificate, under the hand of the president, secretary, or other proper officer of 
the company, and under its seal. (R. S. § 3621.)” 

Section 9388: “Effect of Failure to Deliver Copies——If such company neglects or fai's for 
thirty days from the time of such demand to furnish to such.person a copy of all papers mentioned 
in the next preceding section, and as provided therein, it thereafter shall be forever barred from 
setting up, by way of defense to a suit on the policy of insurance, any error or incorrectness, or 
fraud or misrepresentation of the person making them, or any mistake therein whatever: and 
such application or other paper or document shall thereafter be taken and held, so far as it may 
affect any claim under such policy, or fund secured thereby, to be in all respects true and 
correct. (R. S. § 3622.)” 

Section 9389: “Every company doing business in this state shall return with, and as part 
of any policy issued by it, to any person taking such policy, a full and complete copy of each 
application or other document held by it which is intended in any manner to affect the force or 
validity of such policy. A company which neglects so to do, so long as it is in default for such 
copy, shall be estopped from denying the truth of any such application or other document. In 
cash such company neglects for thirty days after demand made therefor, to furnish such copies, 
it shall be forever barred from setting up as a defense to any suit on the policy, any incorrectness 
or want of truth of such application or other document.” 
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“9. No insurance, no application for insurance, or for the reinstatment of insur- 
ance, on my life, has ever been declined except as follows: (If none, say none.) 
No.” 

“7-2. Has any life insurance company or society ever examined you, either on 
an application for insurance, for reinstatement of insurance, or for any other reason, 
without issuing or reinstating such insurance? <A. No.” 

“9. E. What physician or physicians, if any, not named above, have you con- 
sulted or been treated by, within the last five years and for what illness or ailment? 
(If none, so state.) None.” 

It is claimed that these answers: were untrue, and that their patent falsity, as 
shown in the evidence, carried an implication of fraud, except for which the policy 
would not have been issued. 

It appears that Huhn, an agent for defendant, in conjunction with Knauss, an 
agent of the Ohio State Life Insurance Company, secured Goerlich’s application, 
and that Knauss informed Huhn that’ he (Goerlich) had “some heart trouble.” 
Huhn testified that he asked Knauss whether his company had issued a policy, to 
which the latter replied, “I don’t think they have;” that he knew Knauss repre- 
sented the Ohio Life; on visiting Goerlich at his home, he said, “I guess you know 
what we are here for, so there was not much of a conversation took place;” and 
“Mr. Goerlich said nothing to me about heart trouble—just Mr. Knauss.” The 
witness admitted that he assumed he would not have been called on to write the 
policy if Knauss could have written it in his own company. Another agent for the 
Ohio Life testified that he called on Huhn at his office, “explained to him that I 
had written this man [Goerlich], and he was rejected in our company.” 

[2] It was proved by defendant that Goerlich was examined. in 1921 at the in- 
stance of an agent of the Equitable Life of Iowa for a policy of $10,000, and re- 
jected as noninsurable. The examination by two physicians disclosed, as they said, 
organic heart murmurs and a hypertrophied heart, with an aortic stenosis, which 
is an enlarged heart with a roughness of one of the valves. On April 27, 1921, he 
applied for a $5,000 policy in the Ohio Life, was examined by two physicians, who 
testified that he was then suffering from a hypertrophied heart, and was refused 
insurance. He did not make written application to the Equitable of Lowa, but there 
was not the less an application, for at the instance of and accompanied by the com- 
pany’s general agent he sought and submitted to a medical examination with the 
view of making formal application if the examining physicians thought he would 
be accepted. Life Insurance Company v. Moore, 34 S. Ct. 186, 231 U. S. 557, 58 
L. Ed. 356. 

The evidence as to medical consultations and treatment within the preceding 
five years is undisputed. One witness testified that he had attended deceased two 
or three times within that period during acute illnesses, once during the influenza 
epidemic of 1919-20. Another, introduced by plaintiff, said that deceased: was in 
his office twice a week during the months of May, June, and July, 1921; that his’ 
ailment at that time was influenza or catarrhal disturbance, which.the witness thought 
was caused from working in hay. His uncle, who was a physician, treated him at 
one time within the five years for pains in his side, back, and shoulder. 

{3, 4] It may be fairly said that Huhn was advised of the rejection of Goerlich 
by the Ohio Life. But, in the circumstances, there is no presumption that the agent 
communicated this information to the officers of the company charged with the 
responsibility of accepting or rejecting the application. Insurance Company v. Hilton- 
Greene et al., 36 S. Ct. 676, 241 U. S. 613, 60 L. Ed. 1202. The company, it is true, 
cannot rely on the falsity of the representation as to the Ohio Life, because of 
the knowledge of the agent, which, under the statute, bars the defense. The agent’s 
knowledge, however, did not relieve the applicant of the duty of stating the facts 
as to other applications, of which neither the agent nor the company was informed; 
and there is, we think, no evidence to the effect that the company knew Goerlich 
had been rejected by the Equitable of Iowa. So his answers to questions 7-2 and 
9 were not only untrue, but were palpably so beyond the knowledge of the agent 
as to his relation with the Ohio Life. Prudential Insurance Co. v. Moore, 34 S. Ct. 
191, 231 U. S. 560, 58 L. Ed. 367. Equally untrue was his response to inquiry 9-E 
with respect to medical consultations and treatment. 

[5] We are not called on to determine on the conflicting evidence whether 
Goerlich was afflicted with a heart affection, since the pertinent inquiry relates to 
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previous applications and examinations for insurance as well as medical treatment. 
Determinative of that are his answers to questions 9 and 7-2, which were so fla- 
grantly false as to imply willfulness and amount to fraud. It is not necessary to 
consider in the light of Jeffries v. Insurance Co., 22 Wall. 47, 22 L. Ed. 833, and 
Insurance Co. v. France, 91 U. S. 510, 23 L. Ed. 401, the effect of the clause in 
the application making each representation and answer therein material to the risk, 
for independently of that question the misrepresentations of fact on these two in- 
quiries (we do not pass on the materialty of the answer to inquiry.9-E) were 
clearly material as a matter of law. Insurance Co. v. Packing Co., 260 F. 641, 171 
C. C. A. 405; Aétna Insurance Co. v. Moore, 34 S. Ct. 186, 231 U. S. 543, 58 L. Ed. 
356, and Mutual Life Ins. Co. v. Hilton-Greene et al., supra. Moreover, evidence 
was offered to the effect—though not admitted—that the policy would not have 
been issued, had the facts been known to the company. Hence the conditions prece- 
dent to the admission of the application in evidence were met, and, the false repre- 
sentations being material, the policy under the authorities cited is unenforceable. 
We conclude, therefore, that the court should have directed a verdict for defendant. 
Judgment reversed. 


LA RAW v. PRUDENTIAL INS. CO. OF AMERICA. 
(Court of Appeals of District of Columbia. Submitted March 4, 1926. Decided 
April 5, 1926.) 
No. 4377. 
12: Federal Reporter (2d) 140. 

1. INSURANCE—ALLEGATION OF ABSENCE OF INSURED FOR SEVEN- 
YEAR PERIOD AND DILIGENT SEARCH AND INQUIRY HELD SUF- 
FICIENT TO ESTABLISH INSURER’S LIABILITY UNDER STATUTE 
(Code, § 252). 

Allegation in action on insurance policy that insured had disappeared more than 
seven years before, and had not been heard of or from, though diligent search and 

inquiry had been made, held sufficient to establish liability, under Code, § 252. 


(For other cases, see Insurance, Dec. Dig. 635.) 


2. INSURANCE—INSURANCE COMPANY BY AGENT’S STATEMENT ON 
DISAPPEARANCE OF INSURED, HELD, UNDER EVIDENCE, TO 
HAVE ELECTED TO MAKE PAYMENT TO INSURED’S STEPDAUGH- 
TER UNDER “FACILITY OF PAYMENT” CLAUSE, IF SHE PAID 
PREMIUMS, AND ESTOPPED TO INSIST ON MAKING PAYMENT 
TO EXECUTOR OR ADMINISTRATOR. 

Evidence that insurance agent, after insured’s disappearance, told plaintiff, his 
step-daughter, never to allow the policies to become delinquent, and that person 
holding a policy and paying premiums would be entitled to, and company would pay, 
the insurance after seven years had elapsed, held to establish an election by com- 
pany to make payment to plaintiff under “facility of payment” clause, which estopped 
company, on presentation of claim, from refusing to exercise its option and insisting 
on makng payment to executor or administrator. 

(For other cases, see Insurance, Dec. Dig. 665[8 
3. INSURANCE—AGENT’S STATEMENT TO INSURED’S STEPDAUGH- 

TER, AMOUNTING TO AN ELECTION TO MAKE PAYMENT TO HER 

UNDER “FACILITY OF PAYMENT” CLAUSE, HELD NOT A MODI- 

FICATION POLICY, IN EXCESS OF AGENT’S AUTHORITY. 

Clause of policy relating to modifications by agent held referable to modifications 
affecting liability of company and agent’s statement to insured’s stepdaughter, which 
amounted to an election by company to make payment to her under “facility of pay- 
ie a and not a modification of the policy beyond the authority of the agent 
to make. 

(For other cases, see Insurance, Dec. Dig. § 583[2}.) 


4. INSURANCE—INSURANCE COMPANY HELD WITHOUT EQUITABLE 
JUSTIFICATION IN REFUSING PAYMENT TO INSURED’S STEP- 
DAUGHTER BY ELECTION UNDER “FACILITY OF PAYMENT” 
CLAUSE. 

Insurance company held without equitable justification in refusing to make pay- 
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ment to insured’s stepdaughter under “facility of payment” clause, in accordance 
with a prior election, being amply protected against future claim. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


5. INSURANCE—PLAINTIFF, RELYING ON ABSOLUTE AGREEMENT 
OF AGENT AMOUNTING TO ELECTION UNDER “FACILITY OF 
PAYMENT” CLAUSE TO PAY AMOUNT OF POLICY TO PLAIN- 
TIFF, HELD NOT REQUIRED TO ALLEGE THAT SHE RELIED 
ON SUCH AGREEMENT IN PAYING PREMIUMS FOLLOWING IN- 
SURED’S DISAPPEARANCE: 

Insured’s stepdaughter, suing on policy and relying on an absolute agreement of 
agent, amounting to an election by company to make payment to her under “facility 
of payment” clause, if she would pay premiums until lapse of seven years after 
insured’s disappearance, held not required to allege reliance on such agreement. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


In Error to the Municipal Court of the District of Columbia. 

Action by Loduth E. La Raw against the Prudential Insurance Company of 
America. Judgment for defendant, and plaintiff brings error. Reversed and 
remanded. 


a Earnest and G. B. Springston, both of Washington, D. C., for plaintiff, 
in error. 


B. S. Minor, H. P. Gatley, H. B. Rowland, and A. P. Drury, all of Washington, 
D. C., for defendant in error. 

Before Martin, Chief Justice, Van Orsdel, Associate Justice, and Barber, Judge 
of the United States Court of Customs Appeals. 

VAN OrsbEL, Associate Justice. Plaintiff in error, Loduth E. La Raw, brought 
a suit in the municipal court of the District of Columbia against defendant in error, 
Prudential Insurance Company, to recover the amount of two policies of insurance, 
issued to one Frank B. Egan, on August 3, 1908, and September 14, 1908, respec- 
tively. The two policies aggregate $600. 

It is alleged in the declaration that Egan paid the premiums on the policies until 
April 30, 1918, when he disappeared from his home, and he has never been heard of 
or from, from that date until the present time, although diligent search and inquiry 
has been made for him. It is further alleged “that, after the disappearance of 
the insured, one C. H. Schaffer, an agent of the defendant company, who dealt 
with the insured and this plaintiff, and who collected the premiums from this plain- 
tiff, told said plaintiff ‘never to allow the policies to become delinquent, to always 
keep the premiums paid up to date; that the person holding the policies and pay- 
ing the premiume would be entitled to, and the company would pay, the insurance, 
after the seven-year period had elapsed, if the persons so entitled would make claim 
for the amount of the insurance.’ ” 

Plaintiff further alleges that she paid the premiums as they fell due on the 
policies to the agent, Schaffer, and is continuing to pay the same to this date, all of 
which have been accepted by the company with full knowledge of the facts in the 
case. When seven years had elapsed from the time of the disappearance of. the 
insured, plaintiff made claim for the amount of the insurance to the defendant com- 
pany, which claim was rejected chiefly on the ground that “the insured in this case 
is a young man 44 years old, and is in all probability still alive.” 

Defendant company demurred to the declaration on the following grounds: “(1) 
The plaintiff, in and by her said declaration, does not show any right to the proceeds 
of the policies of insurance sued upon. (2) In and by her said declaration it 
appears that, unless the defendant company should exercise the right given it in 
and by provision 2 of the said policies, known as the ‘facility of payment’ clause, 
the proceeds of said policies are payable to the executor or administrator of insured, 
upon receipt of due proof of death of the insured, and not to the plaintiff. (3) 
The plaintiff does not show, in and by her said declaration, that she has furnished 
the defendant due proof, or any proof, of the death of the insured.” On hearing, 
the court sustained the demurrer, and on plaintiff’s election to stand upon her dec- 
laration judgment was entered, from which the case comes here on writ of error. 

Plaintiff in.error is a stepdaughter of the insured, therefore related to him by 
marriage. The “facility of payment” clause in the insurance policies reads as fol- 
lows: “The company may make any payment provided for in this policy to relative 
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by blood or connection by marriage of the insured, or to any other person appear- 
ing to said company to be equitably entitled to the same by reason of having incurred 
expense on behalf of the insured, for his or her burial, or, if the insured be more 
than 15 years of age at the date of this policy, for any other purpose, and the pro- 
duction by the company of a receipt signed by any or either of said persons, or of 
other sufficient proof of such payment to any or either of them, shall be conclusive 
evidence that such benefits have been paid to the person or persons entitled thereto, 
and that all claims under this policy have been fully satisfied.” 

{1, 2] The demurrer admits the averments of the declaration that plaintiff had 
the arrangement with the agent of the company as alleged, and that, relying upon 
that arrangement, she has paid the premiums in full to the present time. The ab- 
sence of the insured for the seven-year period is sufficiently alleged to establish the 
liability of the company under section 252 of the District Code. National Union v. 
Sawyer, 42 App. D. C. 475. This point, however, is not seriously controverted by 
the company; but the right is claimed to make payment only to the executor or 
administrator of the insured. 

Plaintiff pitches her case upon the ground that, conceding the option contained 
in the policies, enabling the company to elect the beneficiary to whom the proceeds 
shall be paid, either the executor or administrator or a person having an equitable 
claim, the company has exercised its option in this case. The option is conditional 
or defeasible, and when the company negotiated with plaintiff for the payment of 
premiums for seven years, on the agreement that the proceeds of the policies should 
be paid to her, it thereby made a present election that upon fulfillment of the agree- 
ment by plaintiff, the proceeds should be paid to her. Her contention is that, defend- 
ant having exercised its option in her favor, there is no one else to whom payment 
can lawfully be made. On the other hand, defendant claims the option to pay to 
another than the executor or administrator of the insured, but in this case refuses to 
exercise this option, and in the face of its refusal the only person who can sue is 
an executor or administrator of the insured, and that therefore plaintiff has no right 
of action against it. 

The right of election as to whom payment shall be made under the “facility of 
payment” clause undoubtedly rests with the company. In the absence of any elec- 
tion having been made by the company, under this clause the company may insist 
upon making payment to the executor or administrator of the insured; but we think 
that in this case an election has been made by the agreement entered into between 
plaintiff and Schaffer, the agent of the company. In face of this agreement, and 
the acceptance of the premiums for the period of more than seven years, the com- 
pany is now estopped to claim the right to pay only an executor or administrator, 
or indeed to pay any one else than the plaintiff in error. 

In the case of Shea v. United States Industrial Insurance Co., 48 N. Y. S. 548, 
23 App. Div. 53, a similar agreement to that here alleged was made between the 
plaintiff and an agent of the company. The payments were made by the plaintiff 
on policies insuring the life of her daughter. The agent of the company in effect 
stated to plaintiff that, as she was a blood relative of the insured, she would be the 
beneficiary therein, and entitled to the insurance if she paid the premiums as required. 
The company in that case, as in this, undertook to void the agreement of its agent. 
The court, in holding the-company liable, and in considering the effect of the “facility 
of payment” clause, said: “This article corresponds with the representations made 
to the plaintiff, with this difference, that, instead of being an absolute promise to 
pay, it is permissive at the option of the company. As the company, however, made 
its absolute agreement with the plaintiff that she should be the beneficiary, we think 
such agreement had the force of a present election upon the part of the company 
to exercise the option in this regard in favor of the plaintiff.” It follows, we think, 
that the agreement made between plaintiff and Schaffer, the agent of the company, 
constituted a present election on the part of the company to exercise the option in 
favor of plaintiff. 

[3] But it is contended by counsel for defendant that this amounts to such a 
modification of the contract as was beyond the power or authority of the agent to 
make. The clause jn the policies respecting modification reads as follows: “No 
condition, provision, or privilege of this polcy can be waved or modfied in any 
case except by an indorsement hereon, signed by the president, one of the vice-presi- 
dents, the secretary, one of the assistan: secretaries, the actuary, the associate actuary, 
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or one of the assistant actuaries. No modification or change shall be made in this 
policy, except such as in accordance with the law of the state in which the same 
is issued. No agent has power in behalf of the company to make or modify ‘this 
or any other contract of insurance, to extend the time for paying the premium, to 
waive any forfeiture, or to bind the company by making any promises, or. making 
or receiving any representation or information.” 

[4] This clause relates to modifications of the policy affecting the liability of 
the company. The right of election under the “facility of payment” clause does not 
increase or diminish the liability of the company. It does not constitute a modifica- 
tion of the policy, but amounts to a supplemental agreement relating to the carry- 
ing out of the terms of the policy. As was said in respect of the agreement with 
the agent in the Shea Case, supra. “This does not change or vary the terms of 
the policy; it is an agreement in addition thereto and entirely consistent therewith, 
which may rest in parol and be enforced according to its terms. White v. Hoyt, 
73 N. Y. 505; Kenyon v. K. T. & M. M. A. Ass’n [25 N. E. 299] 122 N. Y. 247.” 
Indeed, if election had not been made, it would seem that in equity and good con- 
science, in the absence of heirs of the insured, or any one asserting claims adverse 
to plaintiff, that plaintiff, a relative by marriage, has acquired such an equitable 
interest in the fund, by the payment of premiums through a long period of years} 
as would equitably entitle her to a preference, and thus avoid the cost of adminis- 
tration of the fund. 

In American Security & Trust Co. v. Prudential Insurance Co. of America, 
16 App. D. C. 318, payment of the amount of a policy of insurance was made by the 
company to the guardian of the infant widow of the insured, and suit was brought 
by the trust company, as administrator of the estate of the insured, to recover the 
amount of the policy on the theory that the company had no lawful authority to 
pay the policy to the guardian of the widow. The court sustained the action of 
the company in paying the widow as the person equitably entitled to the fund. 

It is conceded that payment of the policies to the plaintiff and an acquittance 
from her affords complete protection to the company against any future claims. 
The company, therefore, is without equitable justification in refusing to carry out 
the agreement made by its agent. In return for the full performance of the con- 
tract by plaintiff, who is lawfully entitled to the proceeds of these policies, there 
should be no hesitation in carrying out the agreement. Its contention that payment 
should be made to an executor or administrator is without good reason or justifi- 
cation. “It was competent to the parties so to agree, and there is nothing in the 
policy of the law that forbids it. On the contrary, the character of the insurance 
and the object sought to be attained by it would seem to render it highly proper 
that the money due on the policy should be applied as contemplated by this second 
article or clause of the policy, in order to save the cost, expense, and delay of admin- 
istrating the fund.” American Security & Trust Co. v. Prudential Insurance Co., 
supra. 

[5] Counsel for defendant stress the fact that nowhere in the declaration has 
plaintiff alleged that she paid the premiums for seven years, relying upon the 
alleged agreement made with Schaffer, defendant’s agent. The averment is un- 
necessary. Plaintiff is not relying upon an implied right of recovery growing out 
of the payment of the premiums. Her case is pitched upon an absolute agreement, 
made with a duly authorized agent of the company, that if the payments were kept 
up she would be paid the proceeds of the policies. She relies upon this agreement 
as amounting to a present election, under the “facility of payment” clause of the 
policies; hence an averment of reliance upon the alleged agreement is unnecessary. 

The judgment is reversed, with costs, and the cause is remanded for further pro- 
ceedings not inconsistent with this opinion. 

GREAT SOUTHERN MUT. LIFE INS. CO. v. HARRELL. (No. 337.) 
(Supreme Court of Arkansas. May 3, 1926.) 
282 Southwestern Reporter 999. 

1. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT 
ASSURED’S DEATH WAS FROM DISEASE ORIGINATING MORE 
THAN 15 DAYS AFTER POLICY. WAS REINSTATED. 

In action on insurance policy, providing that acceptance of past-due premium 
reinstated policy as to illness or disease originating more than 15 days thereafter, 
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evidence, though conflicting, held to warrant finding that assured’s death was from 
disease originating more than 15 days after past-due premium had been accepted by 
proper agent. 

(For other cases, see Insurance, Dec. Dg. § 665[3].) 


Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by John Harrell against Great Southern Mutual Life Insurance Com- 
pany on a life insurance policy. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Thomas J. Price, of Little Rock, for appellant. 

Woop, J. This action was instituted by the appellee against the appellant to 
recover on a life insurance policy. The appellee alleged in substance that he was 
the beneficiary in a policy issued by the appellant to Cindy Stepens. He set up the 
policy and alleged the death of the assured on September 17, 1923, and that the 
assured and the beneficiary had complied with all the conditions of the policy on 
their part, and that the appellant refused to pay. He prayed judgment in the sum 
of $49.28 and for costs and attorney’s fee. 

The appellant answered, denying all the material allegations of the complaint, 
and set up that on June 11, 1923, the assured, having been in arrears on account of 
nonpayment of premiums, had the policy revived by the payment of $1.50 and the 
execution of a revival contract and agreement, which the appellant pleaded in de- 
fense to the action. The cause was, by consent of parties, submitted to the court 
sitting as a jury. 

The undisputed testimony was to the effect that the policy was issued on May 
8, 1922, insuring the life of one Cindy Stepens. Subsequently this policy lapsed for 
nonpayment of premiums, and on June 9, 1923, was reinstated on the application of 
the assured and the payment of the necessary amount required by the appellant for 
reinstatement or renewal of the policy. In this application the assured declared 
that her health had not been impaired since the last premium was paid, and that she 
had not suffered any serious illness and was in good health on June 9, 1923. The 
application concludes with the following clause, “I do agree that the foregoing state- 
ment shall form the basis of the contract of insurance applied for,” and the applica- 
tion was signed by the assured and by J. C. Clark as agent of the appellant. The 
policy was identified and introduced in evidence, and contains, among other provisions, 
a clause to the effect that on the death of the assured the company will pay to John 
Harrell, her son, as beneficiary, the sum of $44. The policy contains the further 
provision that: 


“The acceptance of any overdue premium by the company or by a branch office 
or a then authorized agent of the company who accepted the last premium if so 
authorized at the time of the acceptance of the said past due premium, shall reinstate 
this policy in full as to bodily injuries thereafter sustained, but shall only reinstate 
this policy as to illness or disease originating or beginning more than fifteen days 
after the date of said acceptance and as to the death resulting from illness or disease 
fifteen days after date of said acceptance.” 

The appelle was asked, “When was your mother taken sick?” and answered, 
“June 7—July 7,” and stated that she died on September 17, 1923. One J. C. Clark 
testified that he was the agent of the appellant. He solicited the application of 
Cindy Stepens for insurance. He received the necessary amount for the revival of 
the policy, as set forth in the application signed by the assured and by himself as wit- 
ness on June 9, 1923. He did not see the assured at the time of receiving this money, 
but did see her daughter-in-law, who signed the assured’s name to the application. 
Other witnesses also testified to the effect that Clark received the money for the 
revival or reinstatement of the policy, and that he said at the time that that would 
put the assured in good standing. 

Dr. J. M. Robinson testified for the appellant that he was a licensed physician 
in the city of Little Rock. He identified and read in evidence a certificate signed by 
himself, in which he states that he treated Mrs. Cindy Stepens at her residence 
in Little Rock on July 7, 1923. He saw her only once, and stated that she had pul- 
mony tuberculosis; that it was possible at that time that she had been having trouble 
with her lungs for six weeks or two months. 

The manager of the company testified among other things that he canceled the 
policy because of the fact that Cindy Stepens was reinstated at a time when she 
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had tuberculosis. He took the matter up with Dr. Robinson, the assured’s physician, 
and canceled the policy about July 14, 1923, because her doctor said that at the time 
the policy was revived she had tuberculosis, and she had signed the application stat- 
ing that she was in good health. He offered to refund whatever was paid in by 
the assured, but the beneficiary would not accept it. 

Upon the above facts the trial court rendered a judgment in favor of the 
appellee in the sum of $44.25, from which is this appeal. 

The only issue on this appeal is whether or not the appellant had the right to 
cancel the policy upon the statement of Dr. Robinson that he visited Cindy Stepens 
on July 7, 1923, and found that she had pulmonary tuberculosis, and gave it as his 
opinion that it was possible that she had had lung trouble for six weeks or two 
months. There is a provision in the policy to the effect that the same shall not take 
effect unless the insured be living and in sound health on the day of the issuance of 
the policy. The policy was issued May 8, 1922, and there is no contention that the 
assured was not in sound health on that day. The provision in the policy concern- 
ing the reinstatement or revival thereof after the same had lapsed because of non- 
payment of premiums is set out above. By this provision the acceptance of any 
overdue premium by any duly authorized agent of the company in the county in 
which the insured then resides, who accepted the last premium, reinstates the policy 
as to illness or disease originating more than 15 days after the date of the acceptance 
of such premium, and as to death resulting from such disease 15 days after such 
acceptance. The testimony of Dr. Robinson tends to prove that Mrs. Cindy Stepens 
had been ill six weeks or two months prior to July 7, 1923, when he visited her. If 
it could be said that this testimony was undisputed, then there was no reinstatement 
of the policy. But, on the other hand, the trial court might have found from the 
testimony of the beneficiary, John Harrell, that his mother’s illness dated from July 
7, 1923, for when this witness was asked, “When was she taken sick?” he replied, 
“June 7—July 7,” and therefore the court might have found that his mother was 
taken sick on July 7, 1923. If his testimony be true, the policy was reinstated, 
because the illness originated more than 15 days after the acceptance of the over- 
due premium by the agent of the appellant. The undisputed testimony shows that 
the premium for reinstatement was accepted by a duly authorized agent of the com- 
pany. This, under the terms of the policy, reinstated the same as to illness and death 
occurring 15 days after the acceptance of the overdue premium. 

[1-3] While the above testimony is conflicting, there was substantial testimony 
from which the trial court might have found that the illness of the assurred and 
her death was from a disease originating more than 15 days after the premium for 
reinstatement was accepted by a duly authorized agent of the company. In law 
cases we are not concerned with the weight of the evidence. The credibility of 
witnesses and the weight of the evidence is a question for the jury. By a long 
established and unvarying rule of this court, where there is any substantial testi- 
mony to sustain the verdict of a jury, or the finding of a trial court sitting as a 
jury, such verdict or finding will not be set aside by this court on appeal. Hines 
v. Johnson, 236 S. W. 835, 151 Ark. 549; Scott v. Wisconsin & Arkansas Lumber 
Co., 229 S. W. 720, 148 Ark. 66. 

The judgment is therefore correct and it is affirmed. 


EQUITABLE LIFE ASSUR. aa STATES v. CAMPBELL et al. 
o. 12402. 
(Appellate Court of Indiana, in Banc. April 27, 1926.) 
151 Northeastern Reporter 682. 

INSURANCE. 

Beneficiaries’ interest held not vested, in view of insured’s right to change bene- 
ficiary, and hence declarations and admissions by insured against his contingent in- 
terest were admissible and binding on beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from Posey Circuit Court; H. F. Clements, Judge. 

On petition for rehearing. Rehearing denied. 

For former opinion, see 150 N. E. 31. 

John D. Welman and Phelps F. Darby, both of Evansville, and Lucius CG 
Embree and Morton C. Embree, both of Princeton, for appellant. 
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L. B. Osborn and Geo. K. Denton, both of Evansville, and Pickens, Moores, 
Gouse, Davidson & Pickens, of Indianapolis, for appellees. 

Nicuots, C. J. Appellees on petition for rehearing complain that we have 
erroneously stated the provisions of the policy in suit as to the beneficiaries. In order 
that appellees may have the full benefit of the provisions of both the application 
and the policy, we state such provisions as follows: 

It was provided in the application of the insured, which was made a part of 
the policy and insurance contract, and which policy was made a part of the com- 
plaint by exhibit, that the policy should be payable “to my children T. B. Leonard, 
Mary C. Campbell, Sally T. and Otto C. Leonard share and share alike, Minnie L. 
Cabanni if living at my death otherwise to my executor, administrators or assigns— 
it being expressly understood and agreed that I reserve the right * * * to change 
any beneficiary or beneficiaries named by me,” etc. The policy itself provided that 
it should be payable “to:his children, Mary L. Campbell, Minnie L. Cabanni, Sally 
T., Otto C., and T. B. Leonard, equally survivors or survivor, should none survive, 
then to the assured’s executors, administrators, or assigns, subject to the right of 
the assured to change the beneficiary.” 

It thus appears that the proceeds of the policy were payable in the alternative 
to the beneficiairies, if they survive the insured, otherwise to his estate. 

Appellees contend with much earnestness that their interest in the policy was 
a vested interest, and that therefore the acts and. admissions of the insured were 
not binding upon them, citing to sustain their contention Pape v. Pape, 119 N. E. 
11, 67 Ind. App. 153, upon which they rely with much confidence. But the facts 
of that case are so different from the ones here involved that it can have but little 
weight in determining the questions here presented. In that case, the court says 
(119 N. E. 15, 67 Ind. App. on page 168) that— 

“The policy in suit contained no provision for a change of beneficiary. Caroline 
therefore took a vested interest therein, which terminated upon her predeceasing.” 

Here there is definite provision for change of beneficiaries. In that case the 
insured, or his estate, in any event, had not interest in the proceeds of the policy. 
Here the insured, alternatively with the beneficiaries, had a contingent interest in 
the proceeds of the policy. In that case the controversy was between those claiming 
to be beneficiaries as to who was entitled to the proceeds of a valid living policy. 
Here the offered evidence went to the very life of the policy—as to whether it had 
lapsed. The evidence offered and refused was of declarations made by the deceased 
against his own contingent interest. That such declarations against interest are 
admissible. See Keesling v. Powell, 49 N. E. 265, 149 Ind. 372; Tyres v. Kennedy, 
26 N. E. 394, 126 Ind. 523; Royce v. Leaming, 72 Ind. 182. 

As was said in the principal opinion, the policy in this case was acquired with- 
out the knowledge of the beneficiaries, and, to the extent that it was kept alive, it 
was so kept by the performance of its conditions by the insured. The policy re- 
mained in the possession of the insured until he died, and the beneficiaries had noth- 
ing whatever to do with the payment of the premiums thereon. Under such circum- 
stances evidence of the insured’s declarations was competent. Authorities very much 
in point as to the admissibility of such evidence are: Manhattan Life Ins. Co. v. 
Myers, 59 S. W. 30, 109 Ky. 372; 22 Ky. Law Rep. 875; Atlanta Mutual Ins. Co. 
v. Price, 97 So. 826, 210 Ala. 334; Ogden v. Sovereign, etc., 111 N. W. 797, 113 
N. W. 524, 78 Neb. 804. 

Rehearing denied. 


COMMONWEALTH LIFE INS. CO. v. BURNETT. 
(Court of Appeals of Kentucky. April 23, 1926.) 
282 Southwestern Reporter 1072. 

2. INSURANCE--EVIDENCE IN ACTION ON DOUBLE INDEMNITY 
CLAUSE OF POLICY HELD SUFFICIENT TO ENTITLE PLAINTIFF 
TO HAVE CASE SUBMITTED TO JURY. 

In action to recover under double indemnity clause of insurance policy, evidence 
under scintilla rule held sufficient to entitled plaintiff to have case submitted to jury. 
(For other cases, see Insurance, Dec. Dig. § 668[13]). 

3. INSURANCE—EXCLUDING EVIDENCE THAT INSURED WAS HABI- 

TUAL DRUNKARD HELD PROPER, WHERE ISSUE IN ACTION ON 
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pe WAS WHETHER HE WAS DRUNK AT TIME OF MEETING 
DEATH. 

In action to recover under double indemnity clause under insurance policy, where 
issue was whether or not insured was drunk when he met his death, excluding evi- 
dence showing that insured was habitual drunkard held proper. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


5. INSURANCE—FINDING THAT INSURED MET DEATH WHILE 
SOBER, AND NOT ENGAGED IN VIOLATION OF LAW, HELD 
AGAINST EVIDENCE. 

Finding of jury that insured met his death while sober, and while not engaged 
in any violation of law so as to permit recovery under double indemnity clause, held 
flagrantly against evidence. 


(For other cases see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Pike County. 

Suit by Annie Burnett against the Commonwealth Life Scena Company. 
From a judgment for plaintiff, defendant appeals. Reversed, with directions. 

Moore & Childers, of Pikeville, and Burnett, Batson & Cary, of Louisville, for 
appellant. 

Daugherty & Barrett, of Pikeville, for appellee. 

DietzMAN, J. On December 23, 1923, Victor A. Burnett was shot and killed by 
Butler Bales, a policeman of the city of Pikeville. He had theretofore insured ‘hi 
life with appellant company in the sum of $2,500, which sum the company duly 
paid to Burnett’s widow, the beneficiary of the policy and the appellee herein. By 
the terms of this policy it was provided, among other things, that the appellant would 
pay “double the sum of this policy, or $5,000 in lieu of all other benefits in the event 
of the death of the insured being caused by bodily injury effected exclusively and 
independently of all other causes by external, violent, and accidental means, while 
the insured is sane and sober, and occurring within ninety days of such injury.” 
The policy further provided that the foregoing provision did not apply “in the event 
of self-destruction, whether sane or insane, or from any violation of the law by 
the insured.” Alleging that the death of Burnett was caused by bodily injury, effected 
exclusively and independently of all other causes by external, violent and acci- 
dental means, while he was sane and sober, the appellee brought this suit to recover 
the additional $2,500 under the double indemnity clause above quoted. After a 
demurrer interposed to the petition had been overruled, appellant answered, claim- 
ing that the insured had met his death while intoxicated, and while engaged in a 
violation of law. An issue was also raised by it regarding a receipt given by the 
appellee to the appellant for the payment of the $2,500 of the uncontested part of 
the policy, but this issue is no longer in the case, and may be disregarded. The de- 
tense thus presented by the appellant being duly traversed, the parties went to trial, 
and, on instructions not complained of, the jury returned a verdict in favor of 
appellee for the amount sued for, and from the judgment entered on that verdict 
appellant appeals. 

The facts disclosed by the evidence are these: Victor Burnett, the insured, was 
a barber. Between 4 and 5 o'clock on the day of his death he endeavored to obtain 
some whisky from a grocery keeper, and, failing in this effort, he then tried to 
obtain some jamaica ginger, in which he was likewise unsuccessful. The next we 
hear of him in the record is about 8 o’clock that evening, when he went in a res- 
taurant run by a man by the name of Duty to get his supper. Duty, appellee’s wit- 
ness, says that then to all outward appearances Burnett was sober. Burnett then 
went to his home on Kentucky avenue in the city of Pikeville. The witnesses who 
saw him going up the street say that he staggered back and forth from one side 
of the walk to the other. When he reached his home, they say he had to crawl up 
the steps to his home, although they admit that, because Burnett’s house was built 
on a steep hillside, the pitch of these steps was almost that of a ladder. On reach- 
ing his porch, he staggered into the house, remained there a few minutes, and then 
came out cursing loudly and deeply. 

Just before Burnett got home, the appellee, his wife, had gone with their infant 
child to the home of Mrs. W. M. McCray, who lived near by, and had there sought 
sanctuary, telling the McCrays that her husband was hunting her to kill her. 

Burnett came down the street keeping up his cursing and staggering along the 
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sidewalk. He evidently was hunting his wife, and, learning in some manner not 
explained that she was in the McCray house, he entered this place with an open 
knife in his hand. Mrs. McCray, who was,at home, says that, although she smelt 
no liquor on Burnett’s breath, he was very red in the face, cursed his wife unmerci- 
fully, and threatened to kill her and also the McCrays if they did not disclose at 
once her whereabouts, and that, fearful for their lives, they opened the pantry doar 
where they had hidden Mrs. Burnett and brought her forth. Burnett struck his 
wife and then forced her to leave the McCray home with him. They went down 
the street, with a crowd of their neighbors looking on, to their own home. As they 
and Burnett’s mother, who seems to have joined them about this time, walked along, 
Burnett, who was behind his wife, hunched her several times from the rear with 
his knee; the severity of the hunch being in dispute. He continued his loud curs- 
ing; his face was very red; and he staggered as he walked. His sister, who lived 
close by, seeing the trouble, called the police, and informed them that her brother 
was about to kill his wife and for them to come at once. However, it was some 
20 minutes or so before the police reached the Burnett home. Before the arrival 
of the police, the Burnetts had gotten into their residence, and comparative quiet 
had settled down upon the community. A neighbor who lived on the opposite hill 
side, and who could see into the front room of the Burnett home, testifies that after 
the Burnetts went into their house, Mrs. Burnett seated herself in an arm chair, 
and her husband seated himself on the arm beside her; that, while so seated, he 
dréw his finger across his wife’s throat several times. Whether he was by this 
threatening to cut his wife’s throat, as claimed by appellant, or was playfully tickling 
her under her chin, as suggested by appellee, depends on the point of view the reader 
may take of this and the other testimony in this case. 

Just before the police arrived, a deputy sheriff by the name of Stratton, who 
is a kinsman of Burnett, came to the Burnett house and entered. He found Burnett 
in the front room, which opened out onto the front porch, standing near an interior 
door with an open knife in ‘his hand. He says he smelt no liquor on Bennett’s 
breath, and testifies that in his judgment Burnett was not drunk, but just angry. 
Approaching Burnett in a friendly manner, he placed his hand on Burnett’s shoulder, 
and tried to persuade him to go for a ride. Burnett’s answer was that he had 
done nothing, and was not going to be arrested. Stratton assured him that he had 
nv intention of arresting him but Burnett remained firm, and declined to budge from 
his home. Stratton then stepped out the front door onto the front porch, and, as 
he did so, the chief of police, James Matney, together with his deputy Bales, came 
up the porch steps. The record is not quite clear as to whether or not Bales and 
Matney or either of them then had their pistols drawn, but, as they opened the 
front. door, which was only partially ajar, Matney commanded Burnett to put up 
his knife. It is admitted neither Matney nor Bales had any warrant for Burnett’s 
arrest, and that neither of them informed him that he was under arrest or attempted 
to arrest him before the trouble between them started. Instead of complying with 
Matney’s command, Burnett lunged at him with his knife. Bales then hit Burnett 
over the head with his pistol, which staggered Burnett for a moment. Then Burnett 
came back again at Matney with his knife, and cut him several times very severely 
about the face, whereupon Bales shot and killed Burnett as stated. The facts as 
above outlined are established by the overwhelming weight of the evidence, which in 
most of its details is not disputed. 

[1] For reversal, appellant first insists that its demurrer to the petition should 
have been sustained, because appellee did not aver that, when the deceased met his 
death, he was not engaged in a violation of law; this being one of the conditions of 
the policy. In justice to able counsel who prepared the petition in this case, it should 
be said that the appellee, when she received the $2,500 she did from the appellant, 
surrendered the policy to the appellant, and her counsel did not have it before them 
at the time they prepared the petition and never got an opportunity to see it until 
it came into the evidence in this case. However, appellant by its answer set out that 
the deceased did meet his death while engaged in a violation of law, which claim 
the appellee traversed. On the trial the court put the burden of proof upon the 
appellee, and under instructions prepared and offered by the appellant itself this 
issue was submitted to the jury; so that whether or not the petition was defective 
in failing to negative this condition in the policy, such defect, if any, was cured by 
the answer, and, as the issue was raised and submitted to the jury under instructions 
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not complained of, the failure to sustain the demurrer to the petition, even if appel- 
lant’s contention as to its being defective be conceded, was not prejudicial error. 
Its defect was cured by the answer. Interstate Coal Co. v. Trivett, 160 S. W. 
731, 155 Ky. 795. 

[2] It is next complained that the court should have given a peremptory instruc- 
tion to find for the appellant. However, under the scintilla rule prevailing in this 
state, the court did not err in failing to do so. The testimony of Stratton, the 
deputy sheriff, tended to establish that Burnett was sober and was acting in his 
necessary self-defense at the time he was killed. His testimony entitled the appellee 
to have her case submitted to the jury. 

[3] It is next insisted that the court committed error in the reception and 
rejection of testimony. The main error’complained of in this connection is that the 
court declined to permit appellant to prove that Burnett was a habitual drunkard. 
The court committed no error in this connection, because the issue was whether or 
not he was drunk on this occasion, and not whether or not he was an habitual 
drunkard. 

[4] It is also complained that the court refused to permit the witnesses to state 
whether or not in their opinion Burnett was drunk on the occasion in question. 
The court, however, permitted these witnesses to detail the facts on which any 
opinion they might have entertained would have been based; that is to say, what 
Burnett did, how he acted, and what he said. Although we believe that, after stat- 
ing the facts on which he bases his opinion, a lay witness may, in addition thereto, 
say whether or not in his opinion the person about whom he was testifying was 
drunk just the same as he is entitled to say under similar conditions whether or not 
such person is sane (Murphy v. Murphy, 142 S. W. 1018, 146 Ky. 396; Fidelity 
Mutual Life Ins. Co. v. Cochran, 219 S. W. 172, 187 Ky. 430) ; yet appellant cannot 
complain of the court’s action in this regard, because, after both appellee and 
appellant had severally objected to the witnesses of their adversary giving their 
opinion concerning the state of sobriety of Burnett, and the court had permitted 
these witnesses in most instances to give such an opinion, at the close of the case 
and before its submission to the jury the court admonished the jury that they should 
not consider any such opinion evidence of any witness in the case, but they should 
make up their own judgment as to Burnett’s condition from the facts as detailed to it 
by such witnesses, to which ruling of the court neither party objected or excepted. 

[5] Appellant also contended in its motion and grounds for a new trial that the 
verdict of the jury was flagrantly against the evidence, and to this we agree. From 
the facts as above detailed, which, as stated, were overwhelmingly established by 
the evidence, it is clear that the finding of the jury that Burnett met his death while 
sober and while not engaged in any violation of the law was flagrantly against the 
evidence adduced. For this reason the judgment of the lower court is reversed, with 
instructions to gragt the appellant a new trial herein. 


HAGMAN v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
(Court of Appeals of Kentucky. Feb. 16, 1926. Rehearing Denied, with Modification, 
May 25, 1926.) 

282 Southwestern Reporter 1112. 

2. INSURANCE—INSURED HELD TO HAVE BECOME “PHYSICALLY 
INCAPACITATED” TO ENGAGE IN GAINFUL OCCUPATION, WITH- 
IN POLICY PROVIDING FOR WAIVER OF PREMIUMS AND YEARLY 
INCOME, WHERE PAIN FROM BROKEN LEG PREVENTED BUSI- 
NESS, THOUGH HE COULD SIT AT DESK AND ANSWER PHONE. 


Where insured had to ride to his office so as to keep his broken leg straight out, 
and had so to keep it at the office, could sit at a desk and answer a telephone call, 
but, on account of pain, could in no just sense of the word do business, and was from 
his physical condition prevented from performing acts or duties required of him in 
his business, he was “physically incapacitated” within life insurance policy, providing 
for waiver of payment of premium and a yearly income if he became physically in- 
capacitated to engage in gainful occupation. 


(For other cases, see Insurance, Dec. Dig. §§ 362, 524.) 
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3. INSURANCE—CONTENTION THAT PROPER NOTICE OF INJURY 
WAS NOT GIVEN IS UNTENABLE, WHERE AGENT KNEW OF IN- 
SURED'S CONDITION, AND INSURED FILLED OUT AND RE- 
TURNED ALL BLANKS FURNISHED HIM. 

Where, as soon as insured was injured, insurer’s agent was notified, and came to 
see him, and knew about his condition, and insured filled out and sent to insurer all 
blanks they sent to him, and papers which insured sent gave insurer notice of the 
facts, insurer’s contention that proper notice was not given it cannot be sustained. 

(For other cases, see Insurance, Dec. Dig. § 540.) 


4. INSURANCE—UNDER POLICY, INSURED HELD ENTITLED TO 
YEARLY INCOME IN MONTHLY INSTALLMENTS AFTER PROOF 
OF DISABILITY EXISTING FOR SIXTY DAYS, PROVISION THAT 
INCOME WAS PAYABLE SIX MONTHS AFTER PROOF AND 
MONTHLY THEREAFTER ONLY FIXING TIME OF PAYMENTS. 
Under life policy, providing that, if insured became physically incapacitated to 

engage in gainful occupation and furnished proof thereof, and such disability existed 
for sixty days, insurer, during continuance of such disability, would pay a yearly 
income, payable in monthly installments, insured was entitled to receive the yearly 
inconie payable in installments during continuance of disability, after furnishing proof 
that disability had existed for sixty days; provision that income was payable six 
months after proof and monthly thereafter only fixing time of paymetnts. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


5. INSURANCE—DOUBT AS TO MEANING OF CONTRACT IS RESOLVED 
IN FAVOR OF INSURED AND AGAINST INSURER. 
Under rule that policy must be liberally construed in favor of insured, doubt as 
to the meaning of the contract must be resolved in favor of insured and against in- 
surer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Jefferson County, Common Pleas, First Division. 

Action by William G. Hagman against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff in amount less than petitioned for, and 
both parties appeal. Reversed, and remanded for judgment in accordance with 
opinion. 

L. F. Speckman, of Louisville, for appellant. 

William Marshall Bullitt, Bruce, Bullitt, Gordon & Laurent, and Leo T. Wolford, 
all of Louisville, for appellee. 

Hosson, C. The Equitable Life Assurance Society of the United States, on 
September 2, 1920, issued to William G. Hagman a policy by which, in consideration 
of the payment of an annual premium of $981, it insured his life, and in addition the 
policy contained the following provisions: 

“If the insured, * * * provided all premiums have been paid and this policy is in 
full force and effect, becomes physically * * * incapacitated to such an extent that 
he is and will be wholly and presumably permanently unable to engage in any occupa- 
tion or perform any work for compensation of financial value, and furnishes proof 
thereof and that such disability has then existed for sixty days, the society, during 
the continuance of such disability, will waive payment of any premium payable upon 
this policy after receipt of such proof, and will pay to the insured an income of 
$2,400.00 a year payable in monthly installments. * * * The income shall be payable 
six months after receipt of proofs of such total and permanent disability and monthly 
thereafter during the continuance of such total and permanent disability. * * * The 
society, after the acceptance of proof and disability, shall have the right at any time, 
but not more frequently than once a year, to require proof of the continuance of 
such total disability. If the insured shall fail to furnish satisfactory proof thereof, 
or if it appears at any time that the insured has become able to engage in any occupa- 
tion for remuneration or profit, no further premiums will be waived, and no further 
income payments will be made hereunder on account of such total disability. * * * 
Total disability shall be presumed to be permanent, when it is present and has existed 
continuously for not less than three months.” 

Alleging that he had become totally disabled on March 16, 1923, and continued 
so until January 21, 1924, he brought this suit to recover the monthly installments of 
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$200 and also to recover the amount of the premium paid in September, 1923, which 
the company refused to assume and required him to pay to prevent its forfeiting his 
policy. The allegations of the petition were controverted. The case was submitted 
on the law and the facts to the court. The plaintiff introduced his evidence. The 
defendant introduces no evidence, and, the case being submitted to the court, it made 
the following finding of facts: 

“Hagman became incapacitated on March 16, 1923, to such an extent that he was 
wholly unable to engage in any occupation or perform v@rk for compensation of 
financial value. His disability between June 5 and 26 was total. He did not, in form, 
furnish proof of the continuance of his total disability for sixty days. The policy 
containing the requirement was not in his possession; the society holding it as security 
for a loan. He had an accident and health policy in the same company. He filled out 
and returned all report blanks sent to him under this every sixty days. It does not 
appear that the company sent him any form applicable to the policy in contest. 
Through reports under the accident policy it had all the substantial facts that it would 
have had from reports under the policy involved here. In the report of July 15, 1923, 
under the accident policy, following the society’s definition of partial disability, he 
stated that his disability was partial between June 5 and 26. The society’s definition 
of partial disability is inconsistent with the definition of total disabilty adopted by 
the courts. On May 17, 1923, Hagman’s total dsability had existed continuously for 
sixty days. On June 17, 1923, his total disability had existed continuously for three 
months, and it became presumably permanent. A premium became due on September 
1, 1923, during the existence of such total and presumably permanent disability. 
The society denied liability on grounds other than failure to furnish proof. Hagman’s 
total disability continued until January 21, 1924. On November 17, 1923, his total 
disability had continued for six months from the sixty days at the end of which the 
policy required proof.” 

On these facts the court made the following findings of law: 

“(1) Where the society held the policy, Hagman will not be held to strict com- 
pliance with its demands for proof, particularly when he furnished the facts under 
another policy as called for by the society. 

“(2) Where the society introduced no proof, and the evidence introduced by 
Hagman is consistent, either with the idea that the society denied liability because 
of his failure to furnish proof, or with the idea that his disability did not bring him 
under the protection of the policy, the inference more favorable to him—that is to 
say, the latter—will be drawn, and it will be deemed to have waived the matter of 
proof. 

“(3) Where the society in its form of July 16, 1923, inquired as to Hagman’s con- 
dition and gave therein a definition of partial disablity, and he stated in answer thereto 
that his disability was partial between June 5 and 26, he will not be held concluded 
by that statement of opinion when the facts show that his disability under the society’s 
definition was partial, yet under the definition of the court was total. 

“(4) Hagman is entitled to the waiver of the premium as of September 1, 1923, 
with judgment for whatever sum, with interest, he had paid. 

“(5) He is entitled to the income at the rate of $200 per month, with interest 
from November 17, 1923, to January 21, 1924. 

“(6) He is entitled to his costs.” 

Judgment was entered in favor of the plaintiff pursuant to the court’s findings. 
From this judgment the plaintiff appeals, and the defendant prosecutes a cross-appeal 
with supersedeas. 

[1] On the cross-appeal it is earnestly insisted that the finding of facts by the 
circuit court is unwarranted by the evidence. But he saw and heard the witnesses, and 
under the well-settled rule his finding of facts in an ordinary action must be treated 
as the finding of a properly instructed jury. 

[2] There is no dispute of Hagman’s disability from March 16 to June 5, but it 
is earnestly insisted that his disability was not total from June 5 to June 26. It is 
undisputed that his disability was total from June 26 to January 21. As to what is 
a total disability under such a contract, the rule has been laid down by this court in 
a number of opinions, as follows: 

“In construing clauses such as those heretofore quoted, this court, in line with 
practically all the courts in the country, has adopted what is termed a reasonable or 
liberal construction of such clauses, viz, one that is as just to the assured as to the 
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» 
assurer. If, therefore, assured is prevented from doing or performing all the sub- 
stantial acts or duties required of him in his business, this will be treated as such total 
disability as entitles him to the indemnity provided for that class of disability.” Fidel- 
ity & Casualty Co. of N. Y. v. Logan, 229 S. W. 106, 191 Ky. 96. 

While it is true that from June 5 to June 26 Hagman was driven to the office 
by his wife in his car, he had to ride so as to keep his broken leg straight out, and 
had so to keep his leg when he got to his office. He could sit at his desk and answer 
a telephone, but he suffenéd intensely, and could in no just sense of the word do busi- 
ness. His wife ran the business. He was from his physical condition prevented from 
doing or performing all the substantial acts or duties required of him in his business. 
The testimony for him, which was believed by the circuit court, well warranted this 
conclusion, and the defendant offered no contrary evidence. 

[3] The insurer also earnestly contends that proper notice was not given it. But 
the fact is as soon as he was injured, the agent of the company was notified and came 
to see him and knew all about his condition; he filled out and sent to the company 
all the blanks they sent him. The company had full knowledge of the actual facts; 
the papers which he sent the company gave it notice of the facts. The proof brings 
the case fully within the rule heretofore laid down by this court. Southern Life Ins. 
Co. v. Hazard, 146 S. W. 1107, 148 Ky. 465; Continental Casualty Co. v. Mathis, 150 
S. W. 507, 150 Ky. 477; Nat. Life Ins. Co. v. O’Brien, 159 S. W. 1134, 155 Ky. 498. 

The chancellor’s finding of fact cannot therefore be disturbed under the evidence, 
and the judgment of the chancellor on the cross-appeal is affirmed with damages. 

[4] This leaves for consideration the original appeal By the judgment, the 
plaintiff recovered the amount of the premium due September 1, 1923, also $200, with 
interest from November 16, 1923, and $200 a month from that time until January 
16, 1924. It is insisted on the appeal that judgment should have been rendered for him 
for $200 a month from March 16. 

[5] It will be observed that by the contract it is provided that, if the insured be- 
comes physically incapacitated to such an extent that he is and will be wholly and 
presumably permanently unable to engage in any occupation or perform any work for 
compensation of financial value, and furnishes proof thereof, and that such disability 
has then’existed for sixty days, the society, during the continuance of such disability, 
will pay to the insured an income of $2,400 a year, payable in monthly installments. 
The natural meaning of these words of the policy is that the insured shall receive 
an income of $2,400 a year, payable in monthly installments during the continuance 
of such disability, after he furnishes proof that such disability has then existed for 
sixty days. The provision is not to pay the income of $2,400 a year during the dis- 
ability, but during the continuance of the disability and “after receipt of such proof.” 
The provision that the income shall be payable “six months after receipt of proof of 
such total and permanent disability, and monthly thereafter during the continuance 
of such total and permanent disability,” only fixes the time when the payment is to be 
made. This clause in no wise changes the meaning of the previous clause of the con- 
tract by which the company agrees that it will pay to the insured an income of $2,400 
a year “during the continuance of such disability.” If there was doubt about the 
meaning of the contract, it would be resolved in favor of the insured and against the 
company, for no rule is more fully established than that the policy in all cases must 
be liberally construed in favor of the insured. In Fidelity & Casualty Co. v. Hart, 
133 S. W. 999, 142 Ky. 31, the court thus stated the reason for the rule: 

“The reason for the rule is that the insurer with deliberation and care has set 
down in its own language the conditions of its contract; if it is not unreasonably 
susceptible of a construction against the insurer then, it is likely that the assured 
understood it that way. It would not be right to allow such a deception to prevail, as 
would follow if a technical construction were allowed to defeat a possible and not im- 
practicable one imported by the terms. Having the choice of words, the insurer ought 
to have so expressed itself as to leave no doubt, and as to forestall misunderstanding.” 

See, also, Nat. Life Insurance Co. v. O’Brien, 159 S. W. 1134, 155 Ky. 498; Nat. 
Union Fire Ins. Co. v. Edgewood Co., 273 S. W. 90, 209 Ky. 533; American Surety 
Co. v. Pauly, 18 S. Ct. 552, 170 U. S. 133, 42 L. Ed. 977. 

The contract is that the insurer will pay to the insured an income of $2,400 a 
year, payable in monthly installments when the total disability of the insurtd has 
existed sixty days and he furnishes the insurer proof thereof. Under the judgment 
of the circuit court the disability must continue eight months before a right of action 
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accrues to any part of the annual income. That is not the fair import of the con- 
tract, or what any ordinary man would understand what the policy meant when it was 
offered to him. The clause providing that the income shall be: payable six months 
after receiving such proof, and monthly thereafter, does not provide that only one 
monthly payment is to be made then. To so construe the contract would make it a 
contract to pay the annual income after eight months of total disability. That cannot 
be the meaning of the contract; it provides that the total disability shall be presumes 
to be permanent when it is present and has existed continuously for three months. 
The purpose of postponing pay day was to give the company an opportunity to in- 
vestigate the facts. The provision that the payments are to be made monthly thereafter 
indicates that a monthly payment then was not contemplated. The purpose of such a 
provision is to provide the insured with an income in case of total disability, and the 
natural meaning of the contract is that this income will begin after the total dis- 
ability has continued sixty days and he furnishes proof thereof. The right to relief 
from the payment of premium and the right to an annual income of $2,400 accrue at 
the same time. The insured would net understand when he took this policy, and it 
was not intended that he should understand, that these rights did not accrue until 
total disability had existed for eight months. 
Judgment reversed, and cause remanded for a judgment as above indicated. 


a. v. METROPOLITAN LIFE INS. CO. (No. 18080.) 
(St. Louis Court of Appeals. Missouri. March 2, 1926.) 

1. INSURANCE—FALSE STATEMENTS IN APPLICATION THAT IN- 
SURED WAS NOT SUFFERING FROM DIABETES, AND HAD NOT 
BEEN TREATED BY PHYSICIAN WITHIN TWO YEARS, HELD TO 
ae SUCH FALSE REPRESENTATION AS TO AVOID 
POLICY 
False statements in application that insured was not suffering from diabetes, and 

had not been treated by physician within two years, held such false representation as 

to avoid policy, where insured died from diabetes five months later. 
(For other cases, see Insurance, Dec. Dig. § 291[4], 292). 


2. INSURANCE. | widths : 

Representations in application that insured had never consulted, or been treated by, 
physician within two years, held “material to the risk.” 

(For other cases, see Insurance, Dec. Dig. § 292.) 


3. INSURANCE—INSURER’S ALLEGATION IN ANSWER THAT IT 
WOULD NOT HAVE ISSUED POLICY, HAD IT KNOWN THAT IN- 
SURED’S STATEMENTS AS TO HEALTH IN APPLICATION WERE 
FALSE, IS SUFFICIENT, AND NEED NOT BE SHOWN BY DIRECT 
PROOF 
In action on life insurance policy, insurer’s statement in answer that it would not 

have issued policy, had it known that insured’s statements as to health in application 

were false, were sufficient, and such fact need not be shown by direct proof. 

(For other cases, see Insurance, Dec. Dig. § 640[2], 665[3]). 

4. INSURANCE—PROVISION THAT NO STATEMENT IN APPLICA- 

TION FOR LIFE INSURANCE SHOULD AVOID POLICY, UNLESS 

APPLICATION WAS ATTACHED TO POLICY WHEN ISSUED, HELD 

COMPLIED WITH, WHERE POLICY STATED THAT APPLICATION 

WAS ATTACHED AND “MADE A PART HEREOF.” 

Provision that no statement in application for life insurance should avoid policy, 
unless application was attached to policy when issued, held complied with, where 
policy stated that application was attached and “made a part hereof,” though it was 
not shown to have been attached when policy was issued and was not alleged to have 
been attached at such time, 

(For other cases, see Insurance, Dec. Dig. § 151[2]). 

Appeal from St. Louis Circuit Court; Hugo Grimm, Judge. 

“Not to be officially published.” 

Action by Hattie Simpson against the Metropolitan Life Insurance Company. 

Judgment for defendant was reversed and remanded by the Court of Appeals (263 
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S. W. 521), but the Supreme Court on certiorari quashed the record (276 S. W. 877). 
On resubmission. Judgment of trial court affirmed. 

James J. O’Donohoe, of St. Louis, for appellant. 

Fordyce, Holliday & White, of St. Louis (Wm. J. Tully, of New York City, of 
counsel), for respondent. 

Daues, P. J. This is an action on an insurance policy tried before the court and 
jury in which there was a verdict and judgment for the defendant, and plaintiff ap- 
pealed. When the cause was first submitted here on appeal, the judgment was 
reversed, and the cause remanded. See Simpson v. Metropolitan Life Insurance Co., 
263 S. W. 521. Thereupon the Supreme Court issued its writ of certiorari and it 
was there decided as appears in State ex rel. Metropolitan Life Ins. Co. v. Allen et al., 
276 S. W. 877. As we view the case, the Supreme Court’s decision practically ends 
this case, which we will later point out. However, so that so much as remains upon 
the resubmission of the case here may be better understood, we will very briefly 
state the case again. 

The appellant was the beneficiary named in a certain policy of life insurance on 
the life of her son, Roy E. Simpson, on August 2, 1920, in the sum of $1,000. The 
application for the policy was made by the insured on July 20, 1920. The insured died 
on December 24, 1920, from diabetes. After the insured died, the beneficiary made 
claim for the proceeds of the policy, at which time the insurance company first 
learned that the insured had misrepresented his condition of health, in that the 
insured, prior to July 22, 1920, the date when the application for insurance was made, 
suffered from the disease of diabetes and previously had been treated by physicians 
for that disease, and that the deceased had also received sick benefits from a mutual 
benefit association prior to that time. Thereupon the insurance company refused to 
pay the proceeds of the policy, and the beneficiary brought this suit, and, as already 
stated, the jury trial resulted in favor of the defendant. 

From a reading of the first opinion in this case by this court, and more especially 
the opinion of the Supreme Court cited above, little remains to be added. In our 
former opinion we took the view that this action on a life insurance policy which 
provided that statements and application should, in the absence of fraud, be deemed 
representations only, and that since the answer did not allege that the untrue answers 
were willfully made by the insured to defraud the insurer, the answer left out a 
necessary averment and did not plead a defense. We relied chiefly upon the cases 
of Lieberman v. American Bonding Co. (Mo. App.) 244 S. W. 102, and Melville v. 
Business Men’s Acc. Assur. Co. (Mo. App.) 253 S. W. 68. 

The Supreme Court, however, held that it was not necessary in pleading fraud, 
whether affirmatively or defensively, that the term “fraud” be used, if facts are 
averred which show it to be a conclusion of law. In that opinion it is held, as con- 
cisely set forth in the syllabi of that case (276 S. W. 877): 

“Whether false statements of insured as to his health, made in application for 
insurance, be regarded as actual fraud, made with intention of deceiving medical 
examiner, or a legal fraud, consisting of misstatement of a matter within the personal 
knowledge of insured, or of such character that insurer must have regarded it as 
within personal knowledge of insured, it constitutes such a false representation as 
to avoid policy ; hence answer of insurer, alleging such false statements, but not alleg- 
ing that they were willfully made for purpose of defrauding insurer, nor using the 
word ‘fraud,’ was sufficient. 

“False statements, being material when incorporated into written application for 
insurance, may be classified as warranties, at least to extent that insured warranted 
them to be true as necessary condition to procuring policy, especially so where matter 
falsely represented actually contributed to contingency on which policy was to become 
due and payable, in view of Rev. St. 1919, § 6142.” 

{[1]And so that court concluded that, since the answer set out the facts of 
fraudulent representation as to health in the application for insurance, though not 
specifically alleging fraud, it was nevertheless sufficient. Then it is settled in this 
case, by the Supreme Court, that the false statements of the insured as to his health, 
made in the application for insurance, whether regaraed as actual fraud and made 
with intention of deceiving the medical examiner, or a legal fraud- consisting of mis- 
statements of a matter within the personal knowledge of the insured, or of such a 
character that the insurer must have regarded it as within personal knowledge of the 
insured, constituted such a false representation as to avoid the policy. Further, that 
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the false statements, if material when incorporated into a written application for 
insurance, may be classified as warranties, at least to the extent that the insured 
warranted them to be true as a necessary condition to procuring the policy, especially 
so where the matter falsely represented actually contributed to the contingency upon 
which the policy was to become due and payable. 

The insured denied in his application, made a part of the policy and offered in 
evidence by the plaintiff, that he was suffering with the disease of diabetes at the 
time he answered the questions of the medical examiner. It appears beyond doubt 
that he knew he was suffering from such disease prior to July 22, 1920, the date when 
the application was made, and it is clearly shown that such disease contributed to 
his death on December 24, 1920. This representation was material to render the 
policy void. Pacific Mutual Life Ins. Co. v. Glaser, 150 S. W. 549, 245 Mo. 377, 45 
L. R. A. (N. S.) 222; Carter v. Metropolitan Life Ins. Co., 204 S. W. 399, 275 Mo. 
84, L. R. A. 1918F, 325; Kern v. Legion of Honor, 67 S. W. 252, 167 Mo. 471. 

In Mutual Life Ins. Co. v. Hilton-Green, 36 S. Ct. 676, 680, 241 U. S. 613, at 
page 622 (60 L. Ed. 1202), the Supreme Court of the United States, in a case where 
a similar insurance policy was before the court, said: 

“Considered in most favorable light possible, the above-quoted incorrect state- 
ments in the application are material representations; and, nothing else appearing, if 
known to be untrue by assured when made, invalidate the policy without further proof 
of actual conscious design to defraud [citing cases].” 

{2] And likewise were the representations of the applicant that he had never 
consulted or been treated by a physician within two years from the date of such 
application material to the risk. There is ample evidence to show that the insured 
at the time of his application knew that his representations that he had never had 
diabetes and no physical defects of any kind and that no physician had attended him, 
were false, and, knowing this, the representations were fraudulent and made for the 
purpose of deceiving the insurance company. 

[3] The defendant’s answer alleges that it would not have issued the policy, 
had it known that these representations concerning the insured’s health, were not true. 
And we think this is sufficient and need not be shown by direct proof. Christian v. 
Insurance Co., 45 S. W. 268, 143 Mo. 460; Summers v. Insurance Co., 90 Mo. App. 
691; Ritchey v. Insurance Co., 78 S. W. 341, 104 Mo. App. 146. And some of these 
cases are relied upon by appellant. The reasonable inference may be allowed from 
this whole record evidence that, had the respondent been aware and had knowledge 
that the insured was suffering from diabetes in February, 1920, and as late as July, 
1920, or that he had received sick benefits by reason of his disability, it certainly 
would not have issued the policy of insurance on his life. 

[4] The main point of appellant made at this stage of the case is that a reversal 
of the judgment lies because of an error not touched upon by the Supreme Court in its 
decision, and that is, that since the policy requires that all statements made by the 
insured shall, in the absence of fraud, be deemed representations and not warranties, 
and no such statement shall avoid this policy or be used in defense of a claim here- 
under, unless it is contained in the written application therefor and a copy of such 
application is securely attached to this policy when issued. 

We think this may be promptly disposed of, since the record shows that Plain- 
tiff’s Exhibit A, being the policy in suit, at the very beginning states: 

“In consideration of the application for this policy, copy of which application is 
attached hereto and made a part hereof, etc.” 

And Plaintiff's Exhibit D is the application upon which the policy was issued, 
so it was shown that the application was attached to, or certainly accompanied, the 
policy. It is true, with severe correctness, that it was not shown that same was 
“securely attached to this policy when issued.” This is not fatal, and the fact that 
this particular averment is not contained in the answer does not now vitiate the judg- 
ment. Nor are we impressed with appellant’s complaint that the “compound and 
omnibus questions and answers in the insured’s application lay no foundation for the 
defense of misrepresentation.” The questions, we think, are definite and refer to 
material matters, and there was ample evidence that the answers were fraudulently 
made. In fact, the Supreme Court, in reviewing this case, said same “bristled” with 
fraud, and in our former opinion we also concluded that there was abundant evidence 
to show fraud. That point is ruled against appellant. 

[5] We have also examined appellant's complaint that certain testimony was 
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given which violated the doctrine of privileged communication. Without further 
discussing the matter, we think plaintiff waived her right to object to the introduction 
of this testimony in not making a timely objection and in not timely excepting to the 
ruling of the court. We would not be warranted in reversing the judgment on this 
assignment of error. There is no question, but what the verdict in this case was for 
the right party. 

The answer having been held to be sufficient by the Supreme Court, and the proof 
being abundant to support the answer, and the jury having passed upon the evidence 
under proper instructions, the judgment should be affirmed. 

It is so ordered. 

Becker and Nipper, JJ., concur. 


NEW YORK LIFE INS. CO. v. COBB. (No. 19324.) 
(St. Louis Court of Appeals. Missouri. April 6, 1926.) 

1. INSURANCE—INSURER MAY SUE TO CANCEL POLICIES WITHIN 
CONTESTABLE PERIOD, THOUGH AFTER INSURED’S DEATH, FOR 
FRAUDULENT MISREPRESENTATIONS IN PROCURING THEM; 
REMEDY AT LAW BY DEFENSE IN ACTION ON POLICY BEING 
INADEQUATE. 

Suit in equity to cancel life insurance policies for. fraudulent misrepresentations 
by insured in procuring them, may be maintained within contestable period, though 
after insured’s death, especially as insurer has no adequate remedy at law by defense 
in action brought on policy after expiration of such period. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


2. INSURANCE—SUIT TO CANCEL POLICY AFTER INSURED’S DEATH, 
BUT WITHIN CONTESTABLE PERIOD, HELD NOT ABSOLUTELY 
PRECLUDED BY STATUTE (REV. ST. 1919, § 6142.) 

Rev. St. 1919, § 6142, providing that misrepresentation in obtaining life insurance 
policy shall not invalidate it, unless matter misrepresented actually contributed to loss, 
does not absolutely preclude equity suit after insured’s death, but within contestable 
period, to cancel policy containing incontestable clause whereby rights and obligations 
of all parties do not become absolute on insured’s death. 

(For other cases, see Insurante, Dec. Dig. § 228.) 


3. EQUITY—TO DEPRIVE EQUITY COURT OF JURISDICTION, LEGAL 
REMEDY MUST BE SO PLAIN, COMPLETE, AND ADEQUATE AS TO 
ATTAIN FULL JUSTICE, REACH WHOLE MISCHIEF, AND PER- 
FECTLY SECURE PRESENT AND FUTURE RIGHT OF PARTY. 

To deprive equity court of jurisdiction, remedy at law must be so plain, complete, 
and adequate as to attain full end and justice of case, reach whole mischief, and 
perfectly secure whole present and future right of party. 

(For other cases, see Equity, Dec. Dig. § 46.) 

Appeal from Circuit Court, Audrain County; E. S. Gantt, Judge. 

Suit by the New York Life Insurance Company against Georgia Marie Canada 
Cobb. Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

Clarence A. Barnes, of Mexico, Mo., and Jones, Hocker, Sullivan & Angert, of 
St. Louis, for appellant. 

Rodgers & Buffington, of Mexico, Mo., for respondent. 

Bennick, C. This is a suit in equity instituted on December 27, 1924, for the 
cancellation of two policies of life insurance, each in the sum of $1,000, issued, respec- 
tively, on January 23, 1923, and February 7, 1923, to Mary F. Canada upon her 
written applications, and payable to her daughter, the defendant herein, as beneficiary. 

The petition in two counts alleges that, in her applications for said policies, Mary 
F. Canada stated and represented to the plaintiff, among other things, that she had 
never consulted a physician for and had never suffered from any ailment or disease 
of the heart or blood vessels; that she stipulated and agreed in her applications that 
said statements and representations were made by her to obtain policies of life insur- 
ance in plaintiff company; that each of said statements and representations was 
material to the risk; and that, relying upon such representations and statements in the 
belief that the same were true, plaintiff issued both policies. 

The petition further states that Mary F. Canada died on November 17, 1924; 
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that the representations and statements made by her in her applications for said 
policies were false and untrue; that, at and prior to the time of making said applica- 
tions, she was afflicted with ailments and diseases of the heart, and had consulted and 
had been treated by a physician for such ailments and diseases during the five years 
prior to her applications for said policies; that as a result of said ailments and 
diseases of the heart she was not a fit subject for life insurance at the time she 
applied to plaintiff for both policies; that she knew at the time of making said appli- 
cations that she was then, and for a long time prior thereto had been, afflicted with 
heart disease, all of which she fraudulently and intentionally concealed from the 
plaintiff for the purpose of inducing the plaintiff to accept her applications for 
insurance; that, if plaintiff had known of the falsity of the representations and state- 
ments so made by her in her applications, it would not have accepted or approved such 
applications and would not have issued the policies; that the diseases of the heart 
with which she was afflicted at and prior to her applications for the policies caused 
or contributed to her death. ‘ 

There is a further allegation that plaintiff did not know and did not learn of the 
falsity of the representations and statements made by Mary F. Canada in her applica- 
tions, until after her death; that, upon learning and being advised of the falsity of 
the statements in the applications, plaintiff tendered to the administrator of the estate 
of Mary F. Canada the premiums theretofore paid on said policies with interest, 
which the said administrator refused and declined to accept. 

Plaintiff further alleges that it was provided in and by the terms of said policies 
that the same should be incontestable after two years from the date of issue, except 
for the nonpayment of premiums, as a result of which no contest could be made or 
defense asserted by plaintiff in an action instituted by defendant on the policies after 
the expiration of said contestable period, and which required plaintiff to institute a 
suit in equity to cancel said policies before the expiration of said contestable period 
in order to avoid the policies on the ground of false and fraudulent representations 
made in the applications therefor, and that no contest or action had been filed upon 
said policies by defendant; wherefore plaintiff prayed the court to adjudge and decree 
that said policies were procured by fraud and false and fraudulent representations on 
the part of Mary F. Canada in her applications therefor, and that said policies be 
ordered canceled. 

Defendant filed a motion to strike out plaintiff’s petition and cause of action 
alleged therein for the reasons: First, that the petition did not state facts sufficient to 
_ constitute a cause of action against defendant; second, that the averments and allega- 
tions stated and contained in said petition did not state any cause of action which was 
maintainable under the laws of this state; and, third, that under the laws of this state 
a suit to cancel a policy of insurance might not be brought after the death of the 
insured. This motion was sustained by the court, and, plaintiff declining to plead 
further, the court dismissed the cause and rendered judgment in favor of defendant, 
from which plaintiff has appealed. 

[1] Inasmuch as both policies of insurance referred to in the petition contained 
clauses providing that the same should be incontestable after two years from the 
date of issue, except for the nonpayment of premiums, the sole question before us for 
our determination is whether a suit in equity may be maintained after the death of the 
insured but within the contestable period to cancel such policies for alleged fraudulent 
misrepresentations of the insured in the procurement thereof. This precise point has 
until now never been before an appellate court of this state for decision. : 

While the courts of the several states are not in full accord on this proposition, 
the weight of authority is so strongly in favor of the propriety of the maintenance 
of such a suit as to be practically controlling. This court has heretofore taken 
equitable cognizance of such a suit brought on an Illinois contract of insurance, the 
validity and construction of which were necessarily to be determined by the law of 
that state. Mutual Life Ins. Co. v. Wiegmann, 256 S. W. 505, 214 Mo. App. 54. See, 
also, Lavelle v. Met. Life Ins. Co. 238 S. W. 504, 209 Mo. App. 330. 

As a general proposition it may not be denied that the courts of this state have 
uniformly held that, after the death of the insured, a suit in equity to cancel the 
policy is not the proper remedy. Schuermann v. Life Ins. Co., 65 S. W. 723, 165 Mo. 
641; Kern v. Legion of Honor, 67 S. W. 252, 167 Mo. 471; Keller v. Life Ins. Co., 
95 S. W. 903, 198 Mo. 440; State ex rel. v. Trimble, 239 S. W. 467, 292 Mo. 371; 
Mutual Life Ins. Co. v. Wiegmann, supra. Nor, when an action has been brought on 





246 The Insurance Law Journal, Vol. 67 {[Aug., 1926 


a policy of insurance, may the insurance company convert it into a case in equity by 
alleging, in its answer, fraudulent misrepresentations of the insured in the application 
for the policy and by praying for its cancellation. Schuermann v. Life Ins. Co., Kern 
v. Legion of Honor, and State ex rel. v. Trimble, supra; State ex rel. v. Allen, 267 
S. W. 832, 306 Mo. 197; Cradick v. Mutual Life Ins, Co. (Mo. App.) 256 S. W. 501; 
O’Donnell v. Life Ins. Co. (Mo. App.) 251 S. W. 82; Mueller v. Life Ins. Co. (Mo. 
App.) 261 S. W. 709; Mutual Life Ins. Co. v. Wiegmann, supra. In none of these 
cases, however, was the effect of an incontestability clause in the policy considered, 
and, for such reason, none of them are controlling in the case at bar. 

In some jurisdictions (particularly in Illinois) incontestable provisions in insur- 
ance policies have been construed as creating a short statute of limitations in favor 
of the insured; the effect of such provisions being to fix a limited time within which 
the insurer must ascertain the truth of the representations made in the policy. 
Monahan v. Met. Life Ins. Co., 119 N. E. 68, 283 Ill. 136, L. R. A. 1918D, 1196; 
Powell v. Mut. Life Ins. Co., 144 N. E. 825, 313 Ill. 161, 36 A. L. R. 1239. Other 
jurisdictions (having regard for particular statutes which invalidate any agreement for 
a different time for the commencement of actions than that provided in the statute 
of limitations) take the view that it is the incontestability of the policy and not the 
limitation that bars the defense; that an insurance company, if it should choose, might 
agree that its liability on a policy should be absolute from the beginning, notwith- 
standing false and fraudulent misrepresentations of the insured, and that, conse- 
quently, the period of contestability does not represent a deduction of all but that 
much of the period of limitation, but to the contrary adds such period to the time 
when the right of the insurer to contest the validity of the policy is to cease. Priest v. 
Life Ins. Co., 230 P. 529, 117 Kan. 1; Id., 237 P. 938, 119 Kan. 23; Citizens’ Life Ins. 
Co. v. McClure, 127 S. W. 749, 138 Ky. 138, 27 L. R. A. (N. S.) 1026; Humpston vy, 
Mutual Life Assurance Co., 256 S. W. 438, 148 Tenn. 439, 31 A. L. R. 78; North- 
western Mut. Life Ins. Co. v. Pickering (C. C. A.) 293 F. 496. Our own Supreme 
Court has held that incontestable clauses are lawful and should be enforced according 
tu their terms. Harris v. Ins. Co., 154 S. W. 68, 248 Mo. 304, 314, Ann. Cas. 1914C, 
648; Williams v. Insurance Co., 87 S. W. 499, 189 Mo. 70, 83. 

To our minds the most conclusive argument found in the books in support of the 
propriety of the institution of a suit in equity within the contestable period to cancel 
a policy of life insurance alleged to have been procured by fraudulent misrepresenta- 
tions of the insured, where the insured has died within such period and before the 
filing of the suit, is that of Mr. Justice Sutherland, speaking for the United States 
Supreme Court, in the case of Mutual Life Ins. Co. v. Hurni Packing Co., 44 S. Ct. 
90, 91, 263 U. S. 167, 176, 177 (68 L. Ed. 235, 31 A. L. R. 102) as follows: 

“The argument advanced in support of the second ground relied upon for re- 
versal, in substance, is that a policy of insurance necessarily imports a risk and where 
there is no risk there can be no insurance; that when the insured dies what had been 
a hazard has become a certainty and that the obligation then is no longer of insur- 
ance, but of payment; that by the incontestability clause the undertaking is that after 
two years, provided the risk continues to be insured against for the period, the 
insurer will make no defense against a claim under the policy; but that if the risk 
does not continue for two years (that is, if the insured dies in the meantime) the 
incontestability clause is not applicable. Only in the event of the death of the 
insured after two years, it is said, will the obligation to pay become absolute. The 
argument is ingenious but fallacious, since it ignores the fundamental purpose of all 
simple life insurance, which is not to enrich the insured, but to secure the beneficiary, 
who has, therefore a real, albeit sometimes only a contingent, interest in the policy. 

“It is true, as counsel for petitioner contends, that the contract is with the insured 
and not with the beneficiary, but, nevertheless, it is for the use of the beneficiary; 
and there is no reason to say that the incontestability clause is not meant for his 
benefit, as well as for the benefit of the insured. It is for the benefit of the insured 
during his lifetime and upon his death immediately inures to the benefit of the bene- 
ficiary. As said by the Supreme Court of Illinois in Monahan v. Metropolitan Life 
Ins. Co. [119 N. E. 68] 283 Ill. 136, 141 [L. R. A. 1918D, 1196]: ‘Some of the rights 
and obligations of the parties to a contract of insurance necessarily become fixed 
upon the death of the insured. The beneficiary has an interest in the contract, and 
as between the insurer and the beneficiary all the rights and obligations of the parties 
are not determined as of the date of the death of the insured. The incontestable 
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clause in a policy of insurance inures to the benefit of the beneficiary after the death 
of the insured as much as it inures to the benefit of the insured himself during his 
lifetime. The rights of the parties under such an incontestable clause as the one 
contained in this contract do not become fixed at the date of the death of the insured.’ 

“In order to give the clause the meaning which the petitioner ascribes to it, it 
would be necessary to supply words which it does not at present contain. The pro- 
vision plainly is that the policy shall be incontestable upon the simple condition that 
two years shall have elapsed from its date of issue, not that it shall be incontestable 
after two years if the insured shall live, but incontestable without qualification and 
in any event.” 

Other leading cases expressive of similar views are: Monahan v. Met. Life Ins. 
Co., Priest v. Life Ins. Co. and Humpston v. Mut. Life Assur. Co., supra; Jefferson 
Standard Life Ins. Co. v. Keeton (C. C. A.) 292 F. 53; Jefferson Standard Life Ins. 
Co. v. McIntyre (C. C. A.) 294 F. 886; Feierman v. Life Ins. Co., 124 A. 171, 279 
Pa. 507; Ramsey v. Life Ins. Co., 131 N. E. 108, 297 Ill. 592; Repala v. Life Ins. Co., 
201 N. W. 465, 229 Mich. 463. 

{2] Much the same argument as that advanced before the United States Supreme 
Court in the Hurni Packing Company Case has been made by defendant in the case 
at bar, to which the opinion of Mr. Justice Sutherland is a complete answer. Defend- 
ant, however, makes the further contention that this suit in equity may not be main- 
tained because of our misrepresentation statute (section 6142, R. S. 1919), which 
provides that no misrepresentation made in obtaining a policy of life insurance shall 
render the policy void, unless the matter misrepresented shall have actually contributed 
to the contingency or event on which the policy is to become due and payable, and 
that whether it so contributed in any case shall be a question for the jury. 

We cannot agree with defendant’s view, however, that the statute absolutely 
precludes the institution of an equitable proceeding after the death of the insured, 
but within the contestable period, to cancel a policy containing an incontestable clause 
whereby the rights and obligations of all parties thereto do not become absolute by 
reason of the death of the insured. It has been held that the statute was in no sense 
intended as a general restraint upon the power of courts of equity by proper proceed- 
ings to relieve against actual fraud perpetrated or attempted against insurance com- 
panies by parties seeking insurance (Schuermann vy. Life Ins. Co., supra) and that it 
took away no material right that was enjoyed prior to its adoption (Kern v. Legion of 
Honor, supra). To the contrary, the Schuermann Case holds (65 S. W. 723, 165 Mo. 
loc. cit. 649) that this act may be said to be nothing more than a legislative declara- 
tion of policy that in actions at law upon policies of insurance their consideration must 
be proceeded with to final determination before a jury, and that no misrepresenta- 
tion shall be deemed material in that proceeding, unless the matter misrepresented 
shall have actually contributed to the contingency on which the policy became due 
and payable. 

The came construction was again put upon the statute by the Supreme Court in 
the case of Pacific Mutual Life Ins. Co. v. Glaser, 245 Mo. 377, 150 S. W. 549, 45 
L. R. A. (N. S.) 222, which was a suit in equity to have canceled a policy of insur- 
ance upon the life of the defendant therein; said suit having been instituted, however, 
during the lifetime of the insured. On pages 385, 386 of 245 Mo. €150 S. W. 550) 
the court said: : 

“It is apparent that the statute applies only to cases in which the ‘event on which 
the policy is to become due’ has actually happened, and the liability of the insurer 
under the policy is the question to be determined. It was not intended to restrict the 
freedom of contract, except in such cases as came within its provisions.” 

But, in the case at bar, the liability of the insurer is not the question to be deter- 
mined for the reason that the beneficiary has not seen fit to institute an action upon 
the policies. Plaintiff and the insured might well have contracted that plaintiff should 
have the entire period of the life of the insured within which to ascertain the truth 
of the representations made by her. It might reasonably have been expected that 
the insured would have lived more than two years after the issuance of the policies. 
However, primarily for the benefit of the beneficiary, defendant herein, plaintiff sub- 
mitted a contract in which a limited time was fixed within which it might contest 
the validity of the policy. Inasmuch, therefore, as the misrepresentation statute was 
not intended to restrict the freedom of contract (Pacific Mutual Life Ins. Co. v. 
Glaser, supra) and inasmuch as the Supreme Court has held that incontestable 
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clauses are lawful, and should be enforced according to their terms (Harris v. Ins. 
Co. and Williams v. Ins. Co., supra), we are of the opinion that such statute does 
not preclude this equitable proceeding for cancellation of the policies within the 
contestable period, even though the insured is dead. 

Assuming, as defendant contends, that the misrepresentation statute were a com- 
plete bar toa suit in equity, filed after the death of the insured, but within the contestable 
period, the facts of the instant case show the injustice to which such a rule of law 
would lead. The present suit was filed December 27, 1924. The first policy would 
have become incontestable after January 23, 1925, and the second after February 7, 
1925. Defendant, as beneficiary, might well have deferred action on the policies until 
after they had become incontestable and thereby have precluded a defense, no matter 
how meritorious, by the company. It is instantly apparent, therefore, that unless a 
suit in equity will lie to cancel the policy, the company’s defense of fraudulent mis- 
representations would be wholly lost because, inasmuch as the policy would be incon- 
testable in an action on it, the company would have no adequate remedy at law to 
assert in its defense. 

[3] To deprive a court of equity of jurisdiction, the remedy at law must be 
so plain, complete, and adequate that it attains the full end and justice of the case, 
reaching the whole mischief and securing the whole right of the party in a perfect 
manner, not only at the present time, but also in the future; in other words, it must 
be as perfect and adequate as would be the remedy in equity. Hanson v. Neal, 114 
S. W. 1073, 215 Mo. 256, 279; Pocoke v. Peterson, 165 S. W. 1017, 256 Mo. 501, 519; 
Barrington v. Ryan, 88 Mo. App. 85; McAlister v. Graham, 206 S. W. 393, 200 Mo. 
App. 279. Inasmuch as the insurer has no remedy at law whatsoever in an action in- 
stituted on a policy, containing an incontestable clause, after the expiration of the 
contestable period, it is manifest that a suit in equity must lie within such period; in 
fact, it has been so held for this express reason. Jefferson Standard Life Ins. Co. 
v. Keeton and Jefferson Standard Life Ins. Co. v. McIntyre, supra. 

We cannot escape the conclusion, therefore, that the effect of the incontestability 
clause in these two policies of insurance’ is to render them incontestable only upon 
the condition that two years shall have elapsed from the date of issue, without regard 
to whether Mary F. Canada, the insured, shall live that long or not; that the mis- 
representation statute is not a bar to a suit in equity, though instituted after the death 
of the insured, but within the contestable period, to cancel a policy for false and 
fraudulent misrepresentations in the procurement thereof; and that plaintiff’s bill in 
equity will lie, inasmuch as it has no adequate remedy at law after the expiration of the 
contestable period. 

Accordingly, the Commissioner recommends that the judgment’ of the circuit court 
be reversed, and the cause remanded. 

Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly reversed, and the cause remanded. 
Daues, P. J., and Becker and Nipper, JJ., concur. 








PATRICK et al. v. INTERNATIONAL LIFE INS. CO. (No. 3359.) 
(Springfield Court of Appeals. Missouri. April 22, 1926.) 
282 Southwestern Reporter 745. 

1, INSURANCE—PROVISION IN LIFE INSURANCE POLICY, LIMIT- 
ING AMOUNT TO BE PAID THEREUNDER IF INSURED DIED IN 
CONSEQUENCE OF MILITARY SERVICE HELD NOT AFFECTED 
BY FACT THAT INSURED DID NOT ENTER SERVICE VOLUN- 
TARILY. 

Provision in life insurance policy, limiting amount to be paid thereunder if in- 
sured engaged in military service or died in consequence of such service, unless 
permit for such service was granted, held not affected by fact that insured did not 
enter service voluntarily, but was drafted. 

(For other cases, see Insurance, Dec. Dig., § 515.) 
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2. INSURANCE—ACCEPTANCE OF PREMIUM, TENDERED ON CONDI- 
TION THAT MILITARY SERVICE SHOULD NOT AFFECT POLICY, 
HELD TO WAIVE PROVISION LIMITING LIABILITY FOR DEATH 
FROM MILITARY SERVICE UNLESS SPECIAL PERMIT WAS 
GRANTED. 

Acceptance of premium on life insurance policy, tendered after insured entered 
military service, on condition that such military service should not affect policy, held 
to waive provision limiting liability for death from military service, unless special 
permit was granted and additional premium paid. 

(For other cases, see Insurance, Dec. Dig., § 392[9].) 


3. INSURANCE—INSURANCE COMPANY WHICH MADE MISTAKE IN 
COMPUTING AMOUNT DUE UNDER POLICY AND MENTIONED 
WRONG SUM IN LETTERS TO BENEFICIARIES HELD NOT BOUND 
THEREBY. 

Insurance company which made mistake in computing amount due under policy 
and mentioned wrong sum in letters to beneficiaries was not bound thereby, but 
could correct error any time before final settlement. 


(For other cases, see Insurance, Dec. Dig., § 394.) 


Appeal from Circuit Court, Barton County; B. G. Thurman, Judge. 

Action by Frank P. Patrick and another against the International Life Insur- 
ance Company. Judgment for defendant, and plaintiffs appeal. Reversed and 
remanded. 

Martin & Martin, of Lamar, for appellants. 

H. W. Timmonds, of Lamar, for respondent. 

Cox, P. J. Action upon a life insurance policy upon the life of Frank J. 
Patrick, son of plaintiffs, in which plaintiffs were the beneficiaries. The insured was 
killed in action in the World War. The policy contained a provision limiting the 
amount of liability under such facts. The defendant admitted liability for the 
limited amount specified by the terms of the policy in case death should result in 
consequence of military service. A jury was waived and the case tried before the 
court, who sustained defendant’s position. Plaintiffs appealed. The face of the 
policy was $2,000. The provision limiting liability to a lesser sum is as follows: 

“If the insured shall engage in military or naval service in time of war or if 
the death of the insured shall occur in consequence of such service, then the com- 
pany’s liability hereunder shall be limited to the amount of the full legal reserve 
to the credit of this policy; except in the event a written permit for such service 
shall be granted by the company upon payment of such extra premium as may be 
fixed therefor by the company.” 

The defense was based upon that provision of the policy coupled with the fact, 
as contended, that no written permit to enter the military service had been granted 
and no extra premium paid. The plaintiffs seek to avoid that provision of the 
policy upon two grounds: First, that the insured did not voluntarily engage in mili- 
tary service, but was drafted and inducted into the military service under the 
Selective Service Law. Second, that defendant had waived that provision of the 
policy by accepting a premium after insured was inducted into the military service 
and with knowledge of that fact. 

[1] The evidence shows that the insured was drafted, and so it may be con- 
ceded that, in a legal sense, he did not voluntarily engage in the military service. 
It will be noticed, however, that the policy contains a provision that if the death of 
the insured shall occur in consequence of such military service the liability shall be 
limited. This means that primarily the company did not insure against death result- . 
ing from military service. The only way it could be held liable under the terms of 
the policy for the full amount thereof would be to secure the written permit to enter 
the military service, and that permit would be granted as readily to a person drafted 
and inducted into the military service as to one who should volunteer to enter such 
service. That point must be ruled against appellants. 

[2] The contention that the insurance company had waived the written permit 
and payment of extra premium raises a much more serious question. ‘The testi- 
mony on part of defendant shows that it was the practice of the company to grant 
permission to the insured to enter the military service when asked to do so, and the 
extra charge therefor was 10 per cent of the face of the policy. No written 
permit was issued in this case and no extra premium paid. The evidence for plain- 
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tiff on which their contention of waiver of the military service provision of the 
policy by the defendant is based, is as follows: Witness James H. Bunce, cashier of the 
the Bank of Minden, testified, in substance, as follows: 

“Frank P. Patrick, one of plaintiffs, came into our bank to see me about remitting 
the premium due on an insurance policy of his son, Frank J. Patrick. I knew that 
their policies contained a clause which, in the event of military service, would limit. 
the insurance to the amount of the legal reserve only, and his son had just been 
drafted into the army a few months before that. I advised Frank that if I were in 
his place I would not pay the premium for that reason. He did not send the draft 
that evening. In a few days he and his wife came in togther, and they had a letter 
from their son in which he told them to go ahead and pay the premium, because the 
agent at the time he bought the insurance assured him that military service would 
not affect the validity of the policy, and so they wanted to go ahead and send it. I 
told them that the policy was the contract between the insured and the company, and 
that no statement that the agent made would bind the company unless they confirmed 
it, and advised that if they were going to pay the premium that they should write a 
letter to the company and tell them the facts, that their son, the insured, was in the 
military service, and that the agent had told him that military service would not affect 
the policy in any way, and if that were not the case to please return the draft. That 
is, if I remember, the sum and substance of the letter. 

“Q. Did you write such a letter? A. Yes, sir; they then asked me to write the 
letter, and I wrote it for them. The draft to pay the premium was inclosed, and the 
letter properly addressed, stamped and mailed.” 

The receipt of the premium was admitted, so the letter accompanying it must 
have been received also. Notice to produce that letter was served, but it was not 
produced. The contents of the letter was then shown by the witness Bunce as above 
stated and was not contradicted. 

The plaintiff asked and the court refused the following declaration of law: 

“The court declares the law to be that if at the time the defendant accepted the 
premium due on the policy of insurance in evidence on May 17, 1918, the defendant 
knew that the insured was in the military service of the United States, then such 
acceptance of the premium constituted a waiver of the provision of the clause con- 
tained in said policy limiting the liability of the defendant to the full legal reserve 
to the credit of said policy if the insured should engage in military service in time 
of war, or if the death of the insured shall occur in consequence of such service.” 

This declaration of law would be faulty as an instruction to a jury in not 
requiring the jury to find that the plaintiffs asked that the premium sent be returned 
if military service was to affect the policy, but as a declaration of law in a trial by 
the court, who must have had in mind the testimony on that question, its refusal 
shows that the trial court was of the opinion that the facts proven by the witness 
Bunce would not establish waiver of the restrictions of the policy upon military 
service. We think differently. If the premium was tendered on condition that 
military service should not affect the policy, then the acceptance and retention of the 
premium would clearly constitute a waiver. Defendant usually granted a written 
permit to enter military service when the additional premium asked therefor was paid. 
If the regular premium was sent to the company when due, accompanied by a letter 
in which the request was made to return the premium unless its payment would 
hold the policy intact the same as if the insured were not in the military service, and 
the company retained the premium, it must be held to have waived the extra premium 
and the necessity for a written permit to engage in military service. 

[3] The amount of the full reserve to the credit of this policy, with accrued 
interest, was $86.53, and judgment was entered for that amount. After the death of 
the insured, the company wrote some letters to plaintiffs and their counsel in which it 
was stated that the amount of the liability of the company was $190.94. Appellants 
insist that the company is bound by these letters, and if there was no waiver of the 
military service clause of the policy plaintiffs should recover at least $190.94. If 
defendant, in writing plaintiffs, merely made a mistake in computing the amount due 
under the policy, it would not be bound thereby, but could correct the error any time 
before final settlement. That point must be ruled against appellants. 

For the error noted on the question of waiver of the miliary service clause of 
the policy, the judgment will be reversed and the cause remanded. 

Bradley and Bailey, JJ., concur. 
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KWIATKOWSKI et al v. BROTHERHOOD OF AMERICAN YEOMEN. 
(Supreme Court, Appellate Division, Fourth Department. May 5, 1926.) 
216 New York Supplement 102 
1. INSURANCE—INSURED IS CONCLUSIVELY PRESUMED TO HAVE 

KNOWN THAT APPLICATION SIGNED BY HER BECAME PART OF 

CONTRACT, BUT NOT THAT IT WOULD BE PHYSICALLY AT- 

TACHED TO CERTIFICATE AND DELIVERED TO HER (INSUR- 

ANCE LAW, § 232, AS ADDED BY LAWS 1911, c. 198.) 

Under Insurance Law, § 232, as added by Laws 1911, c. 198, insured must be 
conclusively presumed to have known that application for fraternal insurance signed 
by her became part of insurance contract, but was not bound to know that application 
would be physically attached to certificate and delivered to her. 


(For other cases, see Insurance, Dec. Dig. § 715). 


2. INSURANCE—WHERE MEDICAL EXAMINER FILLED IN QUESTION 
IN APPLICATION FOR FRATERNAL INSURANCE, HELD THAT IT 
WAS QUESTION FOR TRIER OF FACT WHETHER INSURER WAS 
JUSTIFIED IN REGARDING INSURED’S RETENTION OF CONTRACT 
AS ASSENT TO SUCH UNTRUE STATEMENT (INSURANCE LAW, 

58.) 

Whee ‘here question in application for fraternal insurance certificate as to number of 
applicant’s children was filled in by medical examiner without asking applicant, and 
membership certificate with copy of application annexed was delivered to insured, held 
that, even if Insurance Law, § 58, applied, it was question for trier of fact whether in- 
surer was justified in regarding insured’s retention of contract without objection as 
an assent to the untrue statement. 

(For other cases, see Insurance, Dec. Dig. § 825[1]). 

Appeal from Supreme Court, Erie County. 

Action by Cecelia Kwiatkowski and another against the Brotherhood of American 
Yeomen. From a judgment for plaintiffs for $5,442.79 damages and costs, defendant 
appeals. Affirmed. 

Argued before Hubbs, P. J., and Clark, Sears, Crouch, and Taylor, JJ. 

John H. Clogston, of Buffalo, for appellant. 

Percy S. Lansdowne, of Buffalo, for respondents. 

Croucn, J. The action is on a membership certificate in a fraternal benefit 
society. The defense is a breach of warranty. In the written application, signed 
by the insured, in reply to a question as to how many children she had had, the 
answer “three” appears. The insured in fact had had seven. 

On the trial evidence was given over defendant’s objection and exception tending 
to show that the medical examiner never in fact asked the question, consequently 
that the insured did not make the false answer, and that the answer as it appears in the 
application was solely the act of the medical examiner. 

A copy of. the application was annexed to the certificate physically, and was made 
a part thereof by appropriate reference. Section 232 of the Insurance Law (as 
added by Laws 1911, c. 198) also provides that the application for membership and 
medical examination signed by the applicant shall constitute part of the agreement 
between the society and member. The application contains the following provision: 

“I further agree that the statements and answers made herein, the pen or photo- 
graphic copy of which being attached to my certificate, shall be held to be my state- 
ments, and I agree that any untrue answer * * * shall immediately, whether 
material to this risk or otherwise, without process, render the certificate issued null 
and void, and in such event I agree to forfeit both such certificate and all payments 
that shall have been made thereon.” 

At the close of the whole case each party moved for the direction of a verdict. 
The court thereupon directed a verdict in favor of the plaintiff. 

The contention of the appellant is, in substance, that, since the application was 
signed by the insured, and a copy thereof physically attached to the certificate and 
delivered therewith to the insured, the retention of the certificate and application, 
with the false statement therein serves as matter of law to estop the plaintiff from 
claiming that the falsity of the answer was the act of defendant’s agent. 

In the case of Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 13, 62 N. 
763, 57 L. R. A. 318, 88:Am. St. Rep. 625, followed by Butler v. Michigan ie 
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Life Ins. Co., 184 N. Y. 337, 77 N. E. 398, it was held that, when an applicant for 
insurance made truthful answers to questions propounded by the medical examiner, 
who recorded them erroneously or falsely, such falsity would not avoid the policy. 
That decision was placed upon the broad ground that an insurance company “could 
not take the money of the insured while he lived and, when he was dead, claim a 
forfeiture on account of what it knew at the time it made the contract of insurance, 
for that would be a fraud.” Page 23 (62 N. E. 766). That was a principle well 
established in the state by many decisions from the time of Van Schoick v. Niagara 
Fire Ins. Co., 68 N. Y. 434. Whether it be said to rest on estoppel or waiver or both 
is immaterial. It was in fact an arbitrary rule adopted for equitable ends to meet 
recognized and inevitable conditions existing in the quasi public business of insurance. 
See 26 Columbia Law Review, 203. 

No consideration was given, so far as the opinion shows, to the effect of the 
presence or absence of the application as a physical part of the policy. 

The Sternaman Case was decided in 1902. In 1904 the case of Hook v. Michigan 
Mutual Life Ins. Co., 44 Misc. Rep. 478, 90 N. Y. S. 56, affirmed 139 App. Div. 922, 
123 N. Y. S. 1121, distinguished the Sternaman Case by saying that there it did not 
“appear that copies of the application and medical examination were delivered with 
the policy.” It was held that, where such copies were delivered with the policy, the 
usual rule applicable to contracts generally (see Miller v. Phoenix Mutual Life Ins. 
Co., 107 N. Y. 292, 296, 14 N. E. 271) prevailed, and that it was incumbent upon the 
insured to examine them, and that he could not escape the consequences by failing to 
do so. To the same effect was Carmichael v. John Hancock Mutual Life Ins. Co., 
116 App. Div. 291, 294, 101 N. Y. S. 602, decided in December, 1906. 

By the Laws of 1906, c. 326, what is now section 58 was added to the Insurance 
Law. It is said in Archer v. Equitable Life Assur. Society of United States, 218 
N. Y. 18, 112 N. E. 433, that this statute was intended to cure certain conditions 
existing at the time of its enactment, one of which was that the warranties and 
representations made by the insured in the process of issuing the policy might be and 
frequently were retained exclusively by the insurers, so that the persons insured 
“had not incentive or opportunity * * * to examine and correct any errors in 
them arising through mistake, carelessness, ignorance, or fraud, or to terminate the 

olicy.” 

. Among other cases dealing with the effect of section 58 of the Insurance Law 
was Bollard v. New York Life Ins. Co., decided by the Appellate Term in the First 
Department in 1917, with an opinion by Judge Lehman, reported in 98 Misc. Rep. 
286, 162 N. Y. S. 706, affirmed 182 App. Div. 915, 168 N. Y. S. 1102, affirmed 228 
N. Y. 521, 126 N. E. 900. As in the Hook Case, the Sternaman Case was distinguished 
by saying that “there is no evidence that the insured or the beneficiary ever received 
the application or saw it after it was signed.” The result reached was the same as in 
the Hook and Carmichael Cases. But just what additional effect section 58 had on 
the rule of law stated in those cases was not distinctly pointed out, though it was 
said that: 

“It was the evident purpose of the Legislature that each party to the contract 
was to receive complete copies of the contract so that there might be no dispute as to 
what the contract contained or what it was intended to contain. It would certainly 
seem anomalous if under such circumstances a defendant who has complied with 
the statute were estopped from using the contract or relying on its contents, merely 
because the other side had not examined or read the contract and relied upon the 
expectation that its contents would conform to oral statements.” 

The Bollard Case went on its way to the Court of Appeals, and along with it went 
Stanulevich v. St. Lawrence Life Ass’n, 183 App. Div. 111, 170 N. Y. S. 161, which 
had taken the contrary view, and adhered to the rule in the Sternaman Case. Both 
appeals were decided at nearly the same time. The Bollard Case, 228 N. Y. 521, 126 
N. E. 900, was affirmed without opinion. Stanulevich v. St. Lawrence Life Ass’n, 
228 N. Y. 586, 127 N. E. 315, was reversed on the authority of the Bollard Case, 
and of Baumann vy. Preferred Accident Ins. Co. of New York, 225 N. Y. 480, 122 
N. E. 628, the brief per curiam opinion saying that: 

“The application being a part of the policy, the insured and insurer are bound 
by its terms, as it is part of the contract of insurance. The application in question 
was signed by the plaintiff. The plaintiff cannot maintain his present action.” 

The effect of that decision is not clear. While the Bollard Case was an action 
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on a policy of life insurance to which section 58 plainly applied, the Stanulevich Case 
was an action to recover sick benefits under an accident and health policy. In the 
Appellate Division it seems to have been treated as falling within section 58. Before 
it was reached in the Court of Appeals, that court had decided in Baumann v. Pre- 
ferred Accident Ins. Co. of New York, 225 N. Y. 480, 122 N. E. 628, that section 
58 was applicable only to life insurance policies. It seems reasonable to allocate to 
that point the citation of the Baumann Case in the Stanulevich per curiam. It could 
hardly be authority for any other point, since the misstatement involved in the 
former case was held to be the act of the insured, whereas in the latter it was clearly 
the act of the defendant’s agent. The almost inevitable inference, then, is that the 
language of the per curiam was intended to be taken literally, and that, whenever 
the application, regardless of the requirement of any statute, is signed by the 
insured, and is made physically a part of the policy, it becomes part of the contract 
of insurance, and both parties are bound by its terms. 

At this point, therefore, under the authority of the Hook, Carmichael, Bollard, 
and Stanulevich Cases, supra, the broad and equitable doctrine of the Sternaman 
Case seems to have been so far limited as to be inapplicable when a copy of a signed 
application was delivered to the insured with and as part of the policy. 

In Grubiak v. John Hancock Mut. Life Ins. Co., 212 App. Div. 126, 208 N. Y. S. 
279, a case falling within section 58, the holding in the Bollard Case was followed. 
The statement in the opinion (pages 127 and 128 [208 N. Y. S. 279]), that prior to 
the statute the decision would have been otherwise, was true as to the Second 
Department. It was not true under the Carmichael Case in the First Department, nor 
under the Hook Case in the Third Department. 

In Hessler v. North River Ins. Co. of City of New York, 211 App. Div. 595, 207 
N. Y. S. 529, which was concerned with a fire and theft policy on an automobile, no 
written application was involved; but the alleged warranty of unconditional owner- 
ship, not in truth made by the insured, was written into the policy itself. The 
plaintiff placed the policy in a safe deposit box without reading it. This court 
followed the old doctrine, and held that the retention of the policy under such 
circumstances did not estop the plaintiff. 

In Davern v. American Mut. Liability Ins. Co., 214 App. Div. 754, 209 N. Y. S. 
818, a similar question came before this court, and the decision below, in favor of 
plaintiff, was affirmed on the authority of the Hessler Case, supra. Upon appeal 
to the Court of Appeals, the decision was affirmed (241 N..Y. 318, 150 N. E. 129), 
Judge Lehman writing for the court. The action was on a liability policy covering an 
automobile. A schedule of declarations, annexed to the policy, contained certain 
misrepresentations. The insured had filled out and sent to defendant what was in 
effect an application. The misrepresentations were not in that application. The 
insured never made them. They were written into the policy by the defendant. The 
insured, upon receipt of the policy, put it away without reading it. The defendant 
contended that plaintiff was chargeable with knowledge of the terms of the policy 
and by its retention must be deemed to have accepted them. The court said: * 

“Offer and acceptance of the policy made its terms binding upon both parties. 
Negligent failure on the part of the plaintiff to read the contract would not change 
its binding character. If plaintiff should have read the policy, if the defendant had 
a right to assume that the plaintiff would read the contract or assented to its terms 
without reading it, then the apparent assent evidenced by retention of the policy 
without. objection would bind the plaintiff as completely as if every term had been 
discussed and agreed upon in advance. * * * The question in this case is whether 
the defendant was justified in regarding as assent to all the terms of the policy its 
retention by the plaintiff without objection or whether on the contrary the plaintiff 
had the right, without reading it, to rely on the defendant sending a policy which 
contained only declarations actually made, and the defendant misled the plaintiff into 
apparent acceptance of a contract containing false affirmations.” 

And that, it would seem, must now be the question in all such cases. Sometimes it 
may be determined as one of law. That is ordinarily so where the case is one of life 
insurance falling within section 58. In that part of the Davern opinion where. Judge 
Lehman discusses the Bollard Case, we find a more explicit statement of the effect 
of section 58. Because of the statute, the insured is conclusively presumed to know 
that the application will be a part of the policy and therefore the “duty [is] laid upon 
[him] to examine the policy to detect error or misunderstanding.” Page 326 (150 
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N. E. 132). On the other hand, as in the Davern Case, the circumstances may be 
such as to leave no room for possible error, and then it may be held as matter of 
law that the insured was not bound to examine the policy. 

Between those extremes will fall cases where the facts are disputed, and where 
different inferences may be drawn. In such cases it must be for the trier of fact to 
say whether a duty to examine rested on the insured and whether the company was 
justified in regarding the retention of the policy as assent to all its terms. 

Something, therefore seems to have been added to the modified rule in the 
Sternaman Case, or at least something implicit therein has been pointed out—by the 
Davern Case. In the light of the Davern Case, such a state of facts as was involved 
in the Stanulevich Case is not necessarily conclusive against an insured. At least 
* have not yet been told so, and we should be slow further to weaken a beneficent 
rule. 

[1] I come to the present case. Section 58 of the Insurance Law probably does 
not apply to the contract in question. Insurance Law, § 230, subd. 4 (as added by 
Laws 1911, c. 198); Hoff v. Hoff, 175 App. Div. 40, 161 N. Y. S. 520. But the 
insured must, it is supposed, be conclusively presumed to have known that the appli- 
cation signed by her was part of her contract. Insurance Law, § 232. That, how- 
ever, does not mean that she was bound to know that it would be physically attached 
to the certificate and delivered to her. 

[2] In addition to the facts stated above, the evidence shows that the insured 
was a Polish woman who could not read, write, speak, or understand English. The 
certificate with a copy of the application annexed was delivered to the insured on or 
about July 7, 1922. She died of heart failure March 17, 1924. There is no evidence 
to show whether she ever had read to her the certificate and application or not. 

[3] Upon all the evidence it was a-question for the trier of fact whether the 
defendant was justified in regarding retention of the contract without objection as an 
assent to the untrue statement or whether, on the contrary, the insured had the right, 
without reading it, to rely on its containing no statements except those actually made 
by her. Since each party moved for a direction of the verdict, that question of fact 
was for the trial judge, and must be deemed to have been determined in favor of the 
plaintiff. Trimble v. New York Cent. & H. R. R. Co., 162 N. Y. 84, 56 N. E. 532, 
48 L. R. A. 115; Davern v. American Mut. Liability Ins. Co., 241 N. Y. 318, 327, 150 
N. E. 129. Owing to changes in the Insurance Law through the amendment and 
repeal of certain sections, it is at least arguable that section 58 now applies to such 
contracts as the one in suit. Even though that were so, the result would be the same. 
Rescission is not pleaded here. Charlton v. Metropolitan Life Ins. Co., 202 App. Div. 
814, 195 N. Y. S. 64, affirmed 234 N. Y. 639, 138 N. E. 479. And in any event, 
the facts would be taken as determined against defendant. 

The judgment should be affirmed, with costs. All concur, except Sears and Harry 
L. Taylor, JJ., who dissent, in an opinion by Sears, J., and vote for reversal on the 
law. 

Srars, J. (dissenting). The opinion of the majority of the court assumes, as I 
read it, that the false statement in the application in relation to the number and ages 
of the insured’s children is such as to render the policy void in case the plaintiffs are 
bound by it. This assumption must be correct. The contract specifically provides 
that any false statement in the application renders the contract void. Its materiality 
is not open to question. Section 58 of the Insurance Law declares that in certain 
policies such statements, although agreed to be warranties, are nevertheless to be 
treated as representations invalidating the contract only in case they are material. 
But section 58 of the Insurance Law has no application to the contracts of fraternal 
benefit organizations. Hoff v. Hoff, 175 App. Div. 40, 161 N. Y. S. 520. 

The determining question in this case is whether the plaintiffs are estopped by the 
conduct of the insured from disputing the fact that the warranty in the application 
_was in fact,the warranty of the insured. Here I feel constrained by the authority of 
Stanulevich v. St. Lawrence Life Ass’n, 228 N. Y. 586, 127 N. E. 315. It seems to 
me on all fours with the instant case. There, as here, section 58 of the Insurance 
Law was not applicable. Baumann v. Preferred Accident Ins. Co., 225 N. Y. 480, 
122 N. E. 628. There, as here, the application was a part of the policy. In the 
present case that is so both by the terms of the contract and by virtue of section 
232 of the Insurance Law. There, as here, the application was physically annexed to 
the policy. In that case, as in the present one, the insured was illiterate. 
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In Davern v. American Mut. Liability Ins. Co., 241 N. Y. 318, 150 N. E. 129, it 
is recognized that under certain circumstances (substantially like those here pre- 
sented) an insurance company has the right to rely upon the correctness of answers 
made part of the policy; and, in view of the decision of the court in the Stanulevich 
Case, I must vote for reversal. 

Harry L. Taylor, J., concurs. 


SANDERS v. COMMONWEALTH LIFE INS. CO. OF KENTUCKY. 
(No. 11961.) 
(Supreme Court of South Carolinia. April 16, 1926.) 
132 Southeastern Reporter 828. 

3. INSURANCE—RULING AS INCOMPETENT QUESTION AS TO SUI- 
CIDE OF BROTHER OF INSURED HELD PROPER IN ACTION ON 
LIFE POLICY. } = 
In action on life policy, ruling, as incompetent, question relative to suicide of 

brother of insured, held proper. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 


4. INSURANCE—PERMITTING BENEFICIARY, WHO WAS BROTHER OF 
INSURED, TO TESTIFY THAT INSURED OWED HIM $2,500, AND 
DIFFERENCE BETWEEN THAT AND $5,000 POLICY WOULD GO TO 
INSURED’S WIFE AND CHILDREN, HELD PROPER AS EXPLAIN- 
ING HOW POLICY WAS MADE IN HIS FAVOR. 

In action on life insurance policy, where beneficiary was brother of insured, 
admitting testimony of beneficiary that insured was indebted to him for $2,500, and 
balance between that and policy of $5,000 would go to insured’s wife and children, 
held proper as explaining how policy was made in his favor as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

8. INSURANCE. 

Burden is on insurer to show that insured violated terms of policy by act of self- 
destruction. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


9. INSURANCE—EVIDENCE HELD TO WARRANT JUDGE IN SUBMIT- 

TING CASE TO JURY ON ISSUE OF INSURED’S SUICIDE. 

In action on life insurance policy, evidence held to warrant judge in submitting 
case to jury on issue as to whether insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Union County; T. S. Sease, Judge. 

Action by C. C. Sanders against the Commonwealth Life Insurance Company of 
Kentucky. Judgment for plaintiff, and defendant appeals. Affirmed. 

Barron, Barron & Barron, of Union, for appellant. 

J. Gordon Hughes, of Union, for respondent. 

BLEASE, J. This action was brought by the plaintiff, as beneficiary, against the 
defendant in the court of common pleas for Union County upon a policy of insurance 
issued upon the life of J. Walter Sanders, brother of plaintiff. The sole defense was 
that the terms of the policy were avoided by the suicide of the insured within one 
year of the date of the execution and delivery of the policy. Defendant conceded that 
the premium paid should be returned, and offered to allow a verdict to be taken 
against itself for that sum. The verdict was for the plaintiff for the full amount of 
the policy and interest. The defendant has appealed to this court upon exceptions 
hereinafter referred to. 

[1] The first exception alleges error on the part of the circuit judge in permitting 
the plaintiff, when a witness, to testify in direct examination, over defendant’s objec- 
tion, to a conversation he had, after the death of the insured, with D. G. Roach. The 
appellant contends that statements made by Roach to the witness were inadmissible 
because there was no proper proof that Roach, at the time of the conversation, testified 
to by the witness, was acting within the scope of his authority and duties as agent of 
the defendant. The record shows that the circuit judge was exceedingly careful to 
require sufficient proof that Roach was the duly authorized agent of the defendant, and 
that he was acting at the time of the conversation, repeated by the witness, within the 
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scope of his authority and duties, and we think the testimony was clearly admissible. 

[2] Exceptions 2, 3, 4, 5, and 6 will be considered together, as they relate to the 
same subject. These exceptions question the refusal of the presiding judge to permit 
witnesses, who had seen the dead body of the deceased and who had made investiga- 
tion of the circumstances of his death, to give expression to their opinions as to 
how he came to his death. The only real matter under investigation in the trial was 
whether or not the deceased died from his own hand or other cause. That question 
was absolutely one for the jury. The court was right in refusing to allow the opinion 
testimony which the defendant sought to bring out. 

[3] It is charged in the seventh exception that the trial judge erred in ruling as 
incompetent a question asked of one of the witnesses as to the suicide of a brother of 
the insured. In the examination of the witness, counsel for the defendant practically 
conceded at the time he asked the question that the same was incompetent. Under 
all the circumstances, it is our opinion that the circuit judge was right in sustaining 
the objection to the question. To have gone into that matter would have practically 
necessitated trial of another cause, if the alleged suicide of the brother was denied. 

While the plaintiff was being examined as a witness, it developed that although 
the policy sued upon was for the sum of $5,000, the insured was indebted to the 
plaintiff only in the sum of $2,500. The plaintiff was asked as to who was to get 
the benefit of the balance of the amount of the’ policy above the debt from the insured 
to him, and he replied, “his wife and children.” Counsel for the defendant said: 
“Don’t go into that.” The witness then remarked: “I don’t want a dollar of it. 
I am going to give it to his wife and children.” The circuit judge, evidently, looking 
at the policy, which it was his duty to construe, made the following remark: “It is 
made to C. C. Sanders, and he is entitled to every cent of it under the law legally. 
I was thinking it was made to his estate.” This incident is made the basis of each 
of exceptions 8 and 9. 

[4] No proper objection was entered to the testimony mentioned. Nevertheless 
we think the testimony: was competent, and the admission thereof was in the discretion 
of the presiding judge, in that the witness was at the time explaining how it happened 
that the policy of insurance was made in his favor as beneficiary and was not made 
payable to the wife and children of the instired. 

[5] The statement made by the presiding judge, to which complaint is made, was 
not in violation of the constitutional provision as to charging on the facts. The 
one disputed matter before the court was whether or not the deceased did commit 
suicide. The policy was made payable to the plaintiff, and if he was entitled to any 
amount therefrom, he was entitled to “every cent of it under the law legally.” The 
defendant admitted so much. The remark of the circuit judge was simply his con- 
struction that, under the terms of the policy, if anything was due thereon the whole 
amount was due to the plaintiff, and no part was due to any other party, and this 
interpretation was correct. 

The remaining excepions, and those which have been argued most ably and 
forcibly before this court, pertain to the refusal of the court to direct a verdict as 
as asked for by the defendant, and to grant a new trial of the cause. The request 
for a directed verdict was based upon the contention that all the evidence showed 
that the insured had committed suicide within one year from the date of the policy, 
and that thereby its terms had been violated. The ground upon which a new trial was 
asked was that the verdict was against the overwhelming weight of the evidence. We 
are frank to admit that if one will read carefully all the testimony, just as it appears 
in plain black print in the record before us, there is some reason for the belief that 
the insured may have committed suicide. To some it may appear that the preponder- 
ance of the evidence was in favor of the defendant’s contention. That is only a 
question for argument, and there are grounds for the advancement of two or more 
theories as to how the insured died. 

[6] The members of this court are not required in a law case to act in the capacity 
of jurors. The law does not impose that duty upon us. To the contrary, the law 
rather forbids this court assuming to take upon itself the powers, duties, rights and 
privileges of a jury. In a cause of this kind, a judge of the court of common pleas 
of this state has certain duties to perform, and certain authority is grven to him to 
see that justice is administered. It is the duty of a circuit judge, upon certain occa- 
sions, to direct a verdict. More often, it is his duty to refuse to make such direction. 
Jurors, in our courts, have specific duties thrust upon them, and they are bound by 
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their oaths to perform these duties in a fearless, honest, and impartial manner. If a 
circuit judge, who has heard the evidence in a case, believes that a jury has rendered 
an improper verdict, the power is placed in him to set that verdict aside, and in a 
proper instance it becomes his duty to exercise that power. The court will assume 
that jurors have endeavored to faithfully discharge the arduous duties imposed upon 
them, to render honest verdicts, just as it will likewise be assumed that the judges 
of the courts have sought to prevent wrong and injustice from being done by jurors. 
For hundreds of years the courts of this state, including our highest tribunal have 
recognized the sovereign power of a jury of the people. One of the foundation 
stones of our government is our time-honored jury system, and it is our duty to uphold 
it. To deny the oft-repeated statement that jurors have sometimes rendered erroneous 
verdicts would be absurd. But it must be remembered, too, that judges have committed 
error just as often as jurors have made mistakes. It is the duty of a juror to respect 
and to yield to the instructions of a judge as to matters of law. And the judges of all 
the courts should be ever mindful of the rights and duties of juries in determining 
questions of fact. As far back as 1798, in an action of trespass to try title to a tract 
of land, although a new trial of the case was ordered on the theory that another jury 
should try the cause because the former jury may have heard too much of the case, 
and for the reason that the defendant should be allowed two trials, which right was 
always given the plaintiff in actions of that kind, the distinguished reporter, Elihu 
Hall Bay, one of the judges of the court, makes this report on what the judges 
unanimously said: 

“The correct rule of law, in cases of this sort, they took to be this: That where- 
ever there was a total failure of testimony or evidence offered to a jury in support of 
an action, there it was the duty of the Judge to order a nonsuit, because it would be 
a nugatory act to send such an unsupported cause to a jury. But wherever there 
was testimony, although of a doubtful nature, or a train of facts which were con- 
tradictory in themselves, or which admitted of different interpretations; in all such 
cases, the court ought to send it to the jury, ultimately to determine between the 
parties.” Brown v. Frost, 2 Bay, 126, 1 Am. Dec. 633. 

The learned judge, who reported this case, made the following observation by 
way of syllabus: 

“Jurors are the constitutional judges of facts and circumstances, and it is not for 
the court to infer that their verdicts are wrong, unless some rule of evidence or prin- 
ciple of law is violated.” 

Nearly a hundred years after the decision in Brown v. Frost, in 1883, our Su- 
preme Court, citing that case as authority, used this language: 

“There are some loose expressions in some of the cases to the effect that insufficient 
testimony will sustain a nonsuit. These expressions should not be understood, how- 
ever, as giving power to the trial judges to determine the quantum of testimony 
sufficient to prove an alleged fact, or to decide as to the truth, force, or effect of such 
testimony; but they should be interpreted in the sense rather of pertinency or relev- 
ancy. In fine, the rule is, that where there is any competent, pertinent, and relevant 
testimony offered to the facts in dispute, the case passes into the hands of the jury 
and beyond the judge; but where no such testimony is offered, it is the province and 
duty of the judge to nonsuit. Thus understood, the rule is clear and it harmonizes the 
respective functions of the court and the jury, making our judicial system the com- 
plete and perfect system that it is; leaving the law to those who have made it a 
special study, and therefore better able to decide it (the judges), and the facts to 
those who, from their practical common sense, are perhaps best able to solve them 
(the jury).” Davis v. Columbia & G. R. R. Co., 21 S. C. 93. 

It is entirely useless to cite the hundreds of cases, decided by this court, sustaining 
the views expressed in the two cases, almost a century apart in time, referred to above. 
Neither is there need to turn to books other than our own Reports to find judgments, 
decrees, decisions, and opinions agreeing with the principles announced by this court. 
It cannot be well disputed that in all the states of the American Union, which have, 
in their respective Constitutions, provisions for jury trial similar to those contained 
in the Constitution of this state, that the right of a jury to pass upon questions of fact 
is highly regarded and sought to be preserved by those in judicial authority. This has 
been pointed out many times by our ry court, and recently Mr. Justice Marion, in 


Ingram v. Davis, 125 S. E. 920, 131 S. C. 326, cited 26 R. C. L. 1069, Par, 75, as 
authority for this statement : 
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“Even if defendant’s evidence were not contradicted by other direct evidence, such 
lack of contradiction would not render it undisputed; and where the right to a jury 
trial is accorded by law, the function and duty of passing upon the credibility of 
witnesses and the accuracy of their testimony may very rarely be taken from the 
jury.’ 

It must be assumed that the jurors who tried this cause were honest and im- 
partial men, that they were of average intelligence, drawn from various occupations, 
and acquainted with human affairs and experiences. This jury, as well as the circuit 
judge, had given to them opportunities and advantages not permitted this court. They 
could look into the faces of the witnesses before them; could see the expression in 
their eyes and countenances; could observe their bearings and movements, ds they 
testified ; they could watch the actions of the parties and their agents and employees; 
they could determine if a witness hesitated to speak when he was being pressed for a 
truthful answer. Sitting in this court, we can read in cold black type that a witness 
answered “no” to a question, and, naturally, we will think that his answer was a truth- 
ful expression; but twelve honest jurors, with the eyes of each of them turned upon 
the witness, may honestly determine, and come to a right conclusion, that a truthful 
answer would have been “yes.” Being constantly reminded by attorneys in a cause 
of their duty to render a righteous verdict, with the caution of a learned and impartial 
presiding judge to let their verdict speak the truth ever before them, and knowing 
that many of their fellow-citizens would exercise their immemorial right to criticise 
their verdict, whatever it might be,, surely, at least one of these twelve men would 
have refrained from agreeing to this verdict, unless there had been evidence to sus- 
tain it. 

[7] The presiding judge, with many years of experience in his honored position, 
and trained by long service theretofore as a solicitor of this state in the art of examin- 
ing and cross-examining witnesses for the purpose of eliciting from them truthful 
testimony said there was sufficient testimony to carry this case to the jury. No 
complaint of error is made in the law as given to the jury. The few jurors charged 
as to the admission of testimony and as to refusal to admit have been easily dis- 
missed as being without merit. The verdict is therefore clearly upon the appellant 
to convince this court that there was no testimony adduced to show otherwise than 
that the insured died by his own hand. 

The record does disclose testimony tending to show that the insured came to his 
death as a result of suicide, but at every point this testimony is disputed. There is 
evidence that on the afternoon preceding his death, the insured was under the influ- 
ence of intoxicating liquors, but one witness testified that when she saw him on this 
same afternoon he did not appear to her to have been drinking. There was evidence 
that the insured was indebted to the insurance company, by which he was employed 
(not the defendant), and the insinuation, more than an accusation, was made that he 
was short in his accounts. The gentleman who directed the work of the insured, 
however, testified that this was but a trifling matter and could have easily been 
arranged, and that the work of the insured for the company was altogether satis- 
factory. There was testimony that the insured was jealous of attentions paid to “the 
woman in the case” by other men; but this woman, it was shown, claimed he was 
jealous without cause, and the proof is that their relations were friendly, if not intimate, 
even up to the time of the tragic ending of the life of the insured. So far as the 
record discloses, the first person who viewed the body of the insured after his death 
was the woman referred to. Soon after the death was discovered, she was arrested 
technically on the charge of having murdered the deceased. Almost all the testimony 
to prove the suicide theory comes from her. Her testimony abounds with contradic- 
tions, and it is evident that much of what she related was fabricated. Powder 
burns were found on the left hand of the deceased, indicating, it was stated, that he 
might have fired the pistol with that hand; but men who knew him well swore that 
he was a right-handed man. There was a dispute in the evidence as to whether or 
not the pistol found upon the body of the deceased was his own weapon. The main 
witness for the defendant, the woman referred to, claimed the deceased had been 
threatening to commit suicide for some two years, yet no other witness among his 
intimate friends knew of threats of this nature. She claimed also that after the 
death of the insured that she received, through the mail, a letter which he had written 
to her the night previous to the finding of his dead body, in which he told her of 
his intended act of suicide, and which letter contained a message he requested her to 
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deliver to his wife; but she did not produce this letter and was only able to prove by 
one other person, her own daughter, such an epistle had been in existence; and she 
did not deliver the message her dying friend requested her to give. This woman also 
testified that the insured wished to end his life because of conditions between him- 
self on the one hand and members of his family, including his wife, children and 
brother, on the other hand; but there was much testimony to show that his relation- 
ship with all the members of his family was pleasant and agreeable. Her excuse for 
going to the room of the deceased in the early morning, when she found his body there, 
cold in death, was to get her eye-glasses, which the deceased had taken from her 
on the previous night for the purpose of having repaired; but the landlady, who saw 
her as she entered into the room of the deceased, testified that she had the glasses 
on at the time. The position in which the pistol was found may have indicated to 
the officers that the wound of the insured was self-inflicted, but it was in testimony 
that “the woman” had removed the pistol before the officers arrived upon the scene. 
Wearing apparel of the deceased, with apparent blood spots thereon, was found 
hidden away among the effects of the deceased in the room where he died, and this 
apparel was exhibited to the jury. We do not say—it would be unfair for us to do so— 
that the woman killed the deceased, or that he was killed by some other person to her 
knowledge; but the fact remains that there were strong suspicions directed toward 
her in connection with the death of the insured, and, in that situation, it was very 
natural for a woman of her evident character to endeavor to do all she could to show 
that suicide and not murder had been committed, It does seem rather strange, too, 
that a man, who was engaged for some years in the insurance business, who, un- 
doubtedly, was well acquainted with the provisions of life insurance policies, who 
was threatening, according to the testimony of the woman, to commit suicide long 
before he obtained the policy sued on, would not have waited one week longer to 
have destroyed himself when by so waiting there would have been no question about 
the beneficiary recovering the amount of the insurance. The reputation for truth 
and veracity of the chief witness of the defendant to establish the suicide of the 
insured was attacked by the plaintiff, and the defendant offered no person to show 
that she was worthy of belief. 

[8] It is admitted, which admission is correct, that the burden was on the defend- 
ant to show that the insured violated the terms of the policy by his act of self- 
destruction. It was not necessary for the plaintiff to show that the insured had been 
murdered, or that he had died from a wound accidently inflicted by himself, or that 
he had died from natural causes. The plaintiff, in the first instance, only had to show 
that the insured was dead. The presumption was in favor of the plaintiff that the 
insured had not committed suicide, and it was the duty of the defendant to overcome 
this presumption by evidence. Of course, if some one should be charged in a proper 
court with the murder of the insured, the presumption of innocence would be thrown 
around the accused person. In that instance, the law would require the guilt of 
the accused to be established beyond a reasonable doubt. The rule as to proof in a 
civil case is different from that in a criminal case. It is possible under our law for a 
person charged with the murder of another to be acquitted because of the failure of 
the prosecution to establish guilt, as required by the law; and yet on the civil side 
of the court, under the rule as to proof of facts, for another jury to decide that the 
deceased was murdered. 

[9] The circuit judge was clearly right in submitting the case to the jury for 
their determination. 

[10] The matter of granting or refusing a new trial on the ground. that the pre- 
ponderance of the evidence was in favor of the defendant was a matter largely within 
the discretion of the trial judge, and we cannot disturb his finding unless it clearly 
appears that as a matter of law that discretion was abused. 

[11] Ordinarily, this court in passing, upon the question if there was an abuse 
of the discretion of the trial judge would not find it necessary to review the testimony 
in the case; but since it has been so strongly urged that the insured must have com- 
mitted suicide, we have thought best to review, briefly, the evidence as it comes to 
us in the record on the appeal. 

The burden is upon the appellant to show an abuse of the discretion on the part 
of the circuit judge. Following the principle laid down by Judge Bay in the case - 
of Brown v. Frost, supra, this court has no right to infer that the verdict of the 
jury was wrong, unless some rule of evidence or principle of law was violated. We 
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have already held that the rules of evidence were properly observed. The appellant 
makes no question as to the principles of law involved. The facts in the case were 
left, under our law, to the jury, and this court ha ssaid that these jurors, “from their 
practical common sense, are perhaps best able to solve” these facts. Davis v. Rail- 
road Co., supra, The jury had the right to pass upon the credibility of the witnesses 
and the accuracy of their testimony. Ingram v. Davis, supra. 

All the exceptions are overruled, and the judgment of the court of common pleas 
of Union county is affirmed. 

Watts and Stabler, JJ., concur. 

Cothran, J., dissents. 

Gary, C. J., did not participate. 

CotHRAN, J. This is an action upon a policy of insurance issued June 28, 1921, 
upon the life of J. Walter Sanders, for $5,000, the beneficiary being the plaintiff, 
C. C. Sanders, his brother, to whom he appears to have been indebted for advances in 
a livestock sales stable at Union, S. C. He had been engaged with a life insurance 
company, and during the summer of 1922 had closed his sales business and resumed 
work for the insurance company in Atlanta. After he had been in Atlanta for a few 
weeks, he was found dead in his bed, in a room at his boarding house, with a bullet 
wound near the center of his forehead, a pistol with one shot fired lying upon his 
breast, and a bottle containing a small quantity of whisky by his side. 

The policy sued upon contained this clause: 

“In case of self-destruction within one year from the date of issue, whether the 
insured be sane or insane, the liability of the company shall be limited to the amount of 
the premium paid thereon.” 

The company denied liability under the policy for anything more than the amount 
of the premium paid, upon the ground that the insured had committed suicide, and 
offered to allow judgment for said premium with interest, which offer it kept good by 
tendering and depositing with the Clerk of Court the amount thereof. At the close 
of the evidence the defendant moved the court for a directed verdict in favor of 
the plaintiff for $241.50, the amount of the premium paid, with interest, upon the 
ground that as it appeared from the evidence that the insured had committed suicide, 
that was the limit of its liability. The motion was refused. The jury returned 
a verdict in favor of the plaintiff for $5,000 with interest, and from the judgment 
entered thereon the defendant has appealed. 

While there are fourteen exceptions by the appellant, the argument of its 
counsel is practically limited to the main issue, the alleged error of the presiding 
judge in not directing the verdict as, requested by the defendant, upon the ground 
that only one reasonable inference can be drawn from the evidence, namely, that 
the insured had committed suicide. 

The testimony tended to show the following facts: 

The insured had left his home in Union, where he had a wife and children, 
and had gone to Atlanta in company with a woman whose character and reputation 
does not appear from the evidence to have been by any means above reproach. His 
relations with her are shown to have been intimate, if not unlawful. They were 
constantly together, and though boarding at different places, were frequently at the 
boarding houses of each other. He was behind in his accounts with his company 
and earning only about $30 per week; despondent, drinking, and threatening to kill 
himself. The afternoon before his dead body was found, he was drinking; became 
offended with the woman and jealous of attentions paid to her by other men. About 
7:30 a. m., the woman called at his boarding house and inquired for him. The land- 
lady stated that he had not come down. The woman asked the landlady to go with 
her to his room. She declined. The woman went alone, found the door partly open, 
went in and found the insured lying upon his back, in the bed, the sheet drawn 
up to his breast, a bullet hole in his head, a pistol once fired on his breast, and a 
bottle with a small quantity of whisky in it under the cover. The wound was near 
the center of his forehead. Powder burns surrounded it. On his left hand were 
powder burns’and between his fingers. There were no indications of a struggle any- 
where in the room. The pistol was identified as one belonging to him. It had, as 

stated, a single exploded shell in the chamber. The physician testified : 
: “He found a wound in the center of the forehead, apparently a bullet wound, 
surrounded by powder burns, and powder burns on the thumb and first two fingers 
of the left hand. * * * These burns indicated that the muzzle of the pistol was at a 
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close distance from the forehead if not in contact with the forehead. * * * A gun 
held more than six inches from the forehead would not have made such powder 
burns as in this case, as they would have been more scattered and not as sharply 
defined. * * * As to the powder burns on the left hand, the witness stated that the 
three fingers spoken of, showing the powder burns, were necessarily in close con- 
tact with the muzzle of the gun, and also in close contact with the forehead, and 
gave the impression that the muzzle was being held by the fingers of the left hand, 
probably held in position” (which doubtless accounts for the fact that the report was 
not heard by any one). 

The blood from the wound had saturated the bedclothes and had seeped through 
the mattress to the floor. When the body was discovered the-blood on the floor was 
cold, showing that the deed had been committed some hours before, although the 
blood under the body was still warm. From the character of the wound which was 
fatal it must have been received while the insured was lying in the position in which 
his body was found; he could not have received it at some other point in the room 
and then assumed that position. 


The wound must have been received in one of three ways: By accident, by 
design, or by an assault from a murderer. The undisputed evidence as to his posi- 
tion, the character of the wound, and other circumstances detailed show that there 
is not the slightest ground for a conjecture, even that it was the result of an accident; 
that is impossible. The evidence to sustain the possible theory that the wound was 
inflicted by an assassin is alike absolutely wanting. It has been sought to implicate 
the woman. There is not the ground even of a suspicion against her. Evidently, 
the shot was fired some hours before the body was discovered, possibly 3 or 4 o’clock 
in the morning. It appears that the woman called for him about 7:30 a. m.; she 
saw the landlady and asked her if Sanders had come down and if he was “all right.” 
Much is made of this question; but in view of the evidence that he was drinking 
the night before, it may be referred to that. It is inconceivable that she could 
have come in during the night, killed the insured, and escape without the slightest 
alarm. Certainly she did not kill him after she arrived there at 7:30, for she asked 
the landlady to accompany her, and the landlady was alarmed by her screaming 
immediately after she had declined to go with her; besides, the blood on the floor 
was cold when the body was discovered, and had passed through the mattress. It 
appears that after the personal effects of the deceased had been packed in a dress- 
suit case and carried to Union, upon being opened up, a discoloration appeared upon 
an undershirt. The garment had been freshy laundered and the spot was folded 
in so that it had not been previously discovered. In the first place, it was not shown 
to have been blood; but if it had been, I do not see what possible probative force it 
may have had in supporting a theory of assassination. If an assassination, 
there appeared no reason for or evidence of a handling of the body by the assassin, 
and if a handling took place, it is unreasonable that the wiping of the blood would 
have occurred in this most improbable manner. 


So by the clearest evidence possible, and by the exclusion of the theories of accident 
and assassination, it appears to me beyond a reasonable doubt that it was a case of 
suicide. An inquest was held in Atlanta; the jury rendered a verdict of suicide; the 
woman was discharged; and the suicide’s body was taken back to his home for 
burial, without the slightest effort on the part of his family to pursue the theory 
of assassination any further. 


But, it is argued, the presumption that a man will not, and in this case that the 
insured did not, commit suicide, is in the nature of affirmative evidence, and, con- 
tinuing through the entire case, required a submission of the issue of suicide to the 
jury. 

In the years that have passed, when the offense was rare, when the crime was 
so abhorrent that punishment was even visited upon the inanimate body by burying 
it at a crossroads with a stake driven through it, the fiction was invented. In the 
latter days, when it has become so terribly and distressingly frequent, when men 
have lost the ancient fortitude of “taking arms against a sea of trouble, and by 
opposing end them,” when their “coward lips did from their colors fly,” it may well 
be doubted whether the presumption should longer be recognized. But assume that 
it is still to be so recognized ; the meaning is that it is only a presumption, rebuttable, 
and fades away when irreconcilable, uncontrovertible facts are presented in evi- 
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dence. It is a substitute for facts, and logically disappears when that for whicla it 
is substituted is made to appear. 

In Joyner v. South Carolina Ry. Co., 1 S. E. 52, 26 S. C. 49, the court says: 

“When the defendant offers no evidence, it [the presumption] becomes con- 
clusive; when the defendant offers evidence which not only fails to explain, but 
in itself shows negligence, of coursé the plaintiff will prevail. But if defendant’s 
evidence overthrows the prima facies and makes out affirmatively a case of accident, 
the presumption is gone and the plaintiff must fail.” 

In Mack v. South Bound R. Co., 29 S. E. 905, 52 S. C. 323, 40 L. R. A. 679, 68 
Am. St. Rep. 913, the courtsaid: 

“If the facts showed that there was no negligence, then, of course, the pre- 
sumption would be ineffectual” 

In Brown v. Atlanta & C. Air Line Ry. Co., 19 S. C. 39, the court said: 

“The fact of the injury being proved, the onus was upon the company to disprove 
negligence [that is to say, I interpolate, the presumption arose], which they might 
do [that is, remove the presumption], by showing that they had the most improved 
mechanical contrivances to prevent the escape of fire, and that on that day such 
engines were managed with due care and skill.” 

In Baker v. Western Union Tel. Co., 69 S. E. 151, 87 S. C. 174, the court said: 

“The general rule is not, however, always applicable, for the evidence offered by 
by the defendant may explain so clearly the act on which the presumption of negli- 
gence rests, and show due care so plainly and indisputably that the presumption 
originally created would be completely destroyed.. When no reasonable man could 
fail to come to the conclusion that the presumption had been so destroyed, and there 
is no other evidence of negligence, then it would not only be within the power of 
the court, but its duty, to order a nonsuit or direct a verdict for the defendant.” 

In Parnell v. Atlantic Coast Line R. Co. 74 S. E. 491, 91 S. C. 270, which 
involved the presumption that goods delivered to a consignee in bad order, and 
shown to have been received by the initial carrier in good order, were damaged 
while being transported by the final carrier, the court said: 

“Nevertheless, when the rebutting evidence is so clear and conclusive that no 
reasonable man could fail to come to the conclusion that the damage had not been 
done by the terminal carrier, then it would be the duty of the court to order a non- 
suit or direct a verdict for the defendant”—the presumption having been dissipated 
by the conclusive character of the evidence. 

In McLéod v. Atlantic Coast Line R. Co., 76 S. E. 19, 705, 93 S. C. 71, which 
involved the presumption of negligence when stock are killed on the track (Danner’ s 
Case, 4 Rich. 330), the court said: 

“It is true that circumstances or other direct evidence may so support the testi- 
mony of an employee that no other than a conclusion favorable to him on these points 
could be reasonably reached; and in such a case it would be the duty of the court 
to announce the conclusion of law that the presumption of negligence from the 
killing of livestock had been completely rebutted, and that the plaintiff could not 
recover.” 


In the report of the case of McKendree v. Ins. Co., 99 S. E. 806, 112 S. C. 335, 
the facts are not detailed, and it is impossible therefore to draw a comparison between 
them and those of the case at bar. There must of necessity have been some evi- 
dence in the case which tended to show an accidental killing, for the court says: 


“The testimony in this case did not so far and so surely overcome that pre- 
sumption [against suicide, I add], as to have warranted the court to take issue from 
the jury”’—implying very clearly that, if it had done so, the presumption would have 
faded from the case and a directed verdict would have been proper. 

The rule everywhere is in harmony with the law of presumptions as above out- 
lined in the cases from this court. 


“But it is well established that the fact of death by accident is not to be estab- 
lished by conjecture or presumption, unless there is no evidence whatever as to the 
cause of the death. The presumption of death by accident is prima facie only and 
is rebuttable, and, as said by several of the decisions, easily rebuttable by physical 
facts in evidence, and this presumption prevails only when the cause of the death is 
unknown. * * * When evidence is produced which is contrary to such a presumption, 
or the presumption is met by a conflicting presumption, it disappears, although the 
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fact upon which it rests may still remain proper to be considered in arriving at a 
conclusion.” N. Y. Life Ins. Co. v. King, 112 S. E. 383, 28 Ga. App. 607. 

“Where the facts appear from which the issue of accident or suicide might be 
determined, then all presumptions, such as the love of living, and against suicide, 
are out of the case, and that a plaintiff will not be entitled to recover and bolster 
up the case on such presumption where the facts of the tragedy are introduced in 
— Thompson v. Business Men’s Accident Ass’n (Mo. App.) 231 S. W. 
1049. 

“The law does not prescribe any formula by which the hypothesis of accident 
must be removed; it is sufficient that it is met by evidence, where there are no facts 
cr circumstances shown indicating accident or mistake and facts and circumstances 
are shown which establish that the cause of the death was suicide.” N. Y. Life 
Ins. Co. v. King, 112 S. E. 383, 28 Ga. App. 607. 

“When a man is found dead under circumstances showing clearly that he killed 
himself, there can be no presumption that death was accidental * * * or that it was 
from natural causes, for that matter. John v. Northwestern Mutual Relief Ass’n, 
63 N. W. 276, 90 Wis. 332, 41 L. R. A. 587, is an apt illustration of the postulate. 
There the assured was found dead in a cistern. The aperture through which entry 
took place was so small that it could not, by any reasonable hypothesis, be inferred 
that he fell in while casually walking or passing over the cistern. So it was held 
that the inference of self-destruction was so strong as to overcome any presumption 
of accident that might otherwise be indulged.” U. S. Fidelity & Guaranty Co. v. 
Blum (C. C. A.) 270 F. 946.” 

In Leman v. Manhattan Life Ins. Co., 15 So. 388, 24 L. R. A. 589, 49 Am. St. 
Rep. 348, it is held that if the circumstances exclude with reasonble certainty any 
hypothesis of death by accident or by the act of another, the presumption against 
suicide does not prevail. 

In Cosmopolitan Life Ins. Co. v. Koegel, 52 S. E. 166, 104 Va. 619, it is held 
that the defense of suicide will prevail if the circumstances exclude every hypothesis 
of accidental death. To the same effect is Southern Atlantic Life Ins. Co. v. Hurt, 
79 S. E. E. 401, 115 Va. 398. 

In Hodnett v. AXtna Life Ins. Co., 87 S. E. 813, 17 Ga. App. 538, it is held that 
where the conceded facts show conclusively a case of suicide, they will be held to 
have overcome the presumption against suicide, and justify a directed verdict in 
favor of the insurance company. 

“Where a man is found dead under circumstances showing clearly that he killed 
himself, there is no presumption that his death was accidental, at least none which 
requires additional evidence to overcome. There is ‘only a presumption that death 
was accidental where the man is found dead under circumstances leaving the cause 
of death in doubt. (Citing cases.) And whatever presumption exists may, in any 
case, be overcome, not only by oral testimony, but by reasonable deductions, or infer- 
ences from the facts established. (Citing cases.) So irresistible were the reasonable 
inferences to be drawn from the established facts in this case that the Court might 
well have withdrawn the question of suicide from the jury and directed a verdict 
for the defendant. (Citing cases.)” Supreme Tent Knights of Maccabees v. King, 
142 F.678, 73 C. C. A. 668. 

In Wood v. W. O. W., 147 N. W. 888, 166 Iowa, 391, it is held that although 
the presumption against suicide has the force of affirmative evidence, it will not be 
allowed to prevail if the surrounding facts and circumstances leave no other rea- 
sonable hypothesis than that of suicide. 


In Gavin v. Des Moines Life Ins. Co., 126 N. W. 906, 149 Iowa, 152, in a case 
quite parallel with the facts of the case at bar, the court said: 


“There is nothing in the record to sustain the theory of an accidental shooting, 
and the only way that it can be sustained is by force of the presumption against 
the taking of one’s own life * * * [after discussing the entire absence of such 
evidence]. It would be a manifest injustice to permit the presumption upon which 
the plaintiff alone relies to prevail over so many undisputed facts and circumstances 
showing a deliberate act on the part of the deceased.” 


“But this presumption is rebuttable, prevailing only until overthrown by evi- 
dence; and the requisité evidence may consist of physical facts so clearly incon- 
sistent with such presumption as to entirely overcome it.” Penn. Mut. Life Ins. 
Co. v. Spaulding, 150 P. 494, 50 Okl. 307. 
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“So long as the évidence is consistent with the theory of accidental death, the 
rebuttable presumption still remains and controls, but when the barrier of presump- 
tion against suicidal death has been overcome, and all hypotheses consistent with 
accidental death have been eliminated and removed, then the defendant is required 
to prove by a fair preponderance of evidence only that the death of insured was 
by suicide.” Modern Woodmen v. Kincheloe, 91 N. E. 976, 175 Ind. 563, Ann. Cas. 
1913C, 1259. 

It is true that in cases such as this, suicide is an affirmative defense, and 
generally it is a defense that should be submitted to the jury as an issue of fact; 
but it is not true that an affirmative defense cannot be so clearly and indisputably 
established that its existence should not be accepted by the court as proved in law. 
Where all the evidence in a case is of such character that it affords no reasonable 
doubt about an ultimate fact, there can be no issue, and therefore nothing concern- 
ing such fact for the triers of fact to determine. The presumption against suicide is 
very strong—strong as the universal instinct for life but it may be overcome by 
proof, just as the instinct for life, in individual instances, may be overmastered by a 
desire for death; and we perceive no reason in law or logic for saying that the 
fact of suicide cannot be established in law. The true rule thus is tersely stated by 
the Supreme Court of Wisconsin in Agen v. Ins. Co., 80 N. W. 1020, 105 Wis. 217, 
76 Am. St. Rep. 905: 

“Where the reasonable probabilities from the evidence all point to suicide as the 
cause of death, so as to establish it, in the light of reason and common sense, with 
such certainty as to leave no room for reasonable controversy on the subject, a 
jury should not be permitted to find to the contrary and have such findingestand as 
a verity in the case, but the question should be decided by the trial court as one of 
law.” 

“The presumption may be rebutted and must yield to facts clearly inconsistent 
therewith, and, if Competent proof of facts and circumstances surrounding the death 
so clearly and unmistakably point to the conclusion of suicide as to exclude all rea- 
sonable probability of natural death or accident the presumption will be destroyed and 
the defense sustained.” Walden v. Bankers’ Life Ins. Co., 131 N. W. 962, 89 
Neb. 546. 

In Ingraham v. National Union, 72 N. W. 559, 103 Iowa, 395, it is held that where 
the evidence is such that only the inference of suicide can reasonably be drawn, there 
is no room for the presumption against suicide. 

In a suit on a policy relieving the insurer of liability in case of the suicide of the 
insured, where the defense is suicide, and where the evidence is so clear as to exclude 
any other rational hypothesis than that of suicide as the cause of death, the ordinary 
prsumption against the fact of suicide will not be allowed to destroy the rational con- 
clusion deducible from such proof, and it is proper to direct a verdict for defendant. 
Somerville v. Knights Templars & Masons Life Indemnity Association, 11 App. 
D. C. 417. 

It has been held in numerous cases, and I think correctly, that the presumption 
that a death was not the result of suicide prevails only under the following circum- 
stances: (1) Where there is an absence of evidence as to the cause of the death; 
or (2) where there is such evidence and it is conflicting; or (3) where some of the 
evidence is consistent with a reasonable hypothesis of death from natural causes or 
from an accident or from the act of another. 

Unless some one or more of these conditions appear, there is no place for the 
presumption. 

“The presumption against suicide or self-destruction is a rebuttable one and can- 
not properly avail, except in the absence of evidence as to the cause of death, or where 
there is such evidence, and it is conflicting, or some of it is consistent with a reasonable 
hypothesis of death by accident or by the act of another.’ N. Y. Life Ins, Co. v. 
Bradshaw (C. C. A.) 2 F. (2) 457. 

“Being, as it is, entirely opposed to natural instinct to deliberately take one’s own 
life, the fact will never be inferred unless the evidence is such as to fairly exclude 
every other reasonable hypothesis as to the cause of death. Of course, the presump- 
tion will not prevail against clear and definite proof; but if the circumstances are 
consistent with any other reasonable theory, the latter must be adopted to the exclu- 
sion of that of suicide.” Neasham v. New York Ins. Co. (D. C.) 244 F. 556. 

“As long as the evidence is consistent with the theory of accidental death, the 
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presumption against suicide is controlling. * * * If the known facts are consistent 
with a cause of death which does not involve self-destruction, that cause must be 
accepted. After all the hypotheses which are consistent with an innocent or acci- 
dental death are eliminated, the conclusion of suicide may then be drawn. The bur- 
den is upon the defendant to show that the circumstances and conditions are incon- 
sistent with any other reasonable cause of death than that of suicide; that is, it must 
eliminate and disprove all other causes of death which are consistent with the evi- 
dence, before the jury is justified in inferring that the deceased committed suicide.” 
Lindahl v. Independent Order of Foresters, 110 N. W. 358, 100 Minn. 87, 8 L. R. A. 
(N. S.) 916, 117 Am. St. Rep. 666. 

“Where the evidence as to the death being accidental or suicidal is so nearly bal- 
anced as to leave the question in doubt, the presumption is in favor of the theory of 
accidental death” Mutual Life Ins. Co. v. Wiswell, 44 P. 996, 56 Kan. 765, 35 
L. R.A. 38 

“That presumption becomes operative only after the introduction of evidence com- 
patible either with the theory of accidental death or with the theory of suicide. In 
such cases, the law presumes accidental death rather than suicide. The court there- 
fore properly sustained the motion of defendant for judgment upon the pleadings.” 
Farnsley v. Philadelphia Life Ins. Co., 161 S. W. 1111, 156 Ky. 699. 

“Where the fact of death is established, and the evidence points equally or indif- 
ferently to accident or suicide as the cause of it, the theory of accident rather than 
of suicide is to be adopted.” Travelers’ Ins. Co. v. Sheppard, 12 S. E. 18, 85 Ga. 751. 

“In case of a death under such circumstances that it may or may not have been 
caused by suicide, the legal presumption is in favor of the latter, which should prev ail 
in the absence of evidence sufficient to establish the former to a reasonable certainty.” 
Agen v. Metropolitan Life Ins. Co., 80 N. W. 1020, 105 Wis. 217, 76 Am. St. Rep. 905. 

What is the presumption, anyhow, upon which the plaintiff relies? The death 
must of necessity have occurred in one or the other of four ways: (1) Natural 
causes; (2) accident; (3) assassination; (4) suicide. The plaintiff does not specify 
upon which of these theories his presumption attaches; he blankets the proposition 
with the contention simply that it was not suicide. I do not think that he was called 
upon to particularize, if there was any evidence in the case tending to support any of 
these theories other than suicide. 

He certainly cannot contend that the death was due to natural causes; so that 
theory may be eliminated. He cannot contend that there was a presumption that he 
was murdered; that presumption can no more be claimed than the defendant can claim 
that he committed suicide. And there is not the slightest evidence in the case that 
tends to support this theory. That theory may therefore be eliminated. There remains 
only the choice between accident and suicide. As I have endeavored to show, there 
is not a circumstance in the case that lends color to the theory of an accidental kill- 
ing. It is inonceivable that one with a fatal shot in his brain, paralyzing every 
muscle, could have walked to the bed, stretched himself at full length on his back, 
and drawn the sheet up to his breast. The shot must therefore have been ‘fired while he 
was in that position; he could not have moved afterwards. The location of the wound 
and the direction of the bullet into his brain refute the possibility of an accident; 
the powder burns on his forehead and fingers sustain the interpretation given by the 
physician, that he held the muzzle of the pistol with his left hand, close to or against 
his forehead, and pulled the trigger with his right. 

The judgment of this court should be that the judgment of the circuit court be 
reversed and that the case be remanded to the circuit court for judgment in favor of 
the defendant under rule 27. 


MUCKLER v. GUARANTEE FUND LIFE ASS’N. (No. 5304.) 
(Supreme Court of South Dakota. May 5, 1926.) 
208 Northwestern Reporter 787. 

i. INSURANCE—LIFE POLICY, PROVIDING FOR REINSTATEMENT 
AFTER DEFAULT IN PAYMENT OF PREMIUMS ON PROOF OF 
CERTAIN FACTS SATISFACTORILY TO INSURER, HELD TO 
REVIVE, IF THESE FACTS ARE CERTIFIED IN APPLICATION 
FOR REINSTATEMENT AND IN FACT EXIST. 

Policy of life insurance, providing for reinstatement after default in payment of 
premiums on proof of facts ‘of good health, temperate habits, and approved occupation 
satisfactorily to the insurer, held to automatically revive, if these facts are certified in 





266 The Insurance Law Journal, Vol. 67 [Aug., 1926 


application for reinstatement and in fact exist, as, while original application for life 
insurance is not binding until accepted, application for reinstatement is, usually, a step 
in performance of a prior contract. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


2. INSURANCE—LIFE INSURER MAY REJECT APPLICATION FOR RE- 
INSTATEMENT AFTER DEATH OF INSURED IF IT WOULD HAVE 
BEEN JUSTIFIED IN REJECTING APPLICATION OR REQUIRING 
FURTHER PROOF WHEN APPLICATION WAS EXECUTED. 


Life insurer may reject application for reinstatement of lapsed policy after the 
death of the insured, if it would have been justified in rejecting the application or 
requiring further proof before reinstatement of policy at the time the application was 
executed. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
3. INSURANCE. 

Lapsed policy is not reinstated until insured fully complies with conditions spe- 
cified therefor. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


4. INSURANCE—LAPSED LIFE POLICY, SUBJECT TO REINSTATEMENT 
ON SATISFACTORY PROOF OF GOOD HEALTH, ETC., HELD NOT 
REINSTATED BY APPLICATION FOR REINSTATEMENT, WHICH 
FALSELY STATED APPLICANT HAD SUSTAINED NO PERSONAL 
INJURIES NOR BEEN ATTENDED BY PHYSICIAN, THOUGH AP- 
PLICANT WAS IN FACT IN GOOD HEALTH. 


Lapsed life insurance policy, subject to reinstatement on proof satisfactory to the 
insurer of good health, temperate habits, and approved occupation, held not reinstated 
by an application for reinstatement, in the absence of acceptance of it, which falsely 
stated that applicant had sustained no personal injuries nor been attended by a physi- 
cian, although applicant was in fact in good health. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


5. INSURANCE—REINSTATEMENT OF LAPSED LIFE POLICY, SUBJECT 
TO REINSTATEMENT ON SATISFACTORY PROOF OF CERTAIN 
FACTS, WILL NOT BE EFFECTED, IN ABSENCE OF INSURER’S 
ACCEPTANCE OF APPLICATION THEREFOR, UNLESS TO REQUIRE 
MORE THAN PROOF OFFERED WOULD BE UNREASONABLE. 
Reinstatement of lapsed life policy, subject to reinstatement on proof satisfactory, 

to insurer of good health, temperate habits, and approved occupation, will not be 

effected in the absence of acceptance of application therefor, unless to require more 
than proof offered would be unreasonable, and jury’s verdict thereon on testimony of 
nonexpert witnesses as to insurability does not bind insurer. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from Circuit Court, Minnehaha County; John T. Medin, Judge. 

Action by Mary E. Muckler against the Guarantee Fund Life Association. Judg- 
ment was rendered for plaintiff, a new trial denied, and defendant appeals. Judgment 
and order overruling motion for new trial reversed. 

Cherry & Marker, of Sioux Falls, for appellant. 

Krause & Krause, of Dell Rapids, for respondent. 

Burcu, C. This action is brought by plaintiff, beneficiary in a life insurance 
policy written by defendant upon the life of Frederick Muckler, to recover the amount 
of said policy. Trial was to a jury. Verdict was returned for plaintiff, and judgment 
rendered thereon. From the judgment and order denying a new trial defendant 
has appealed. 

The policy was issued on the 6th day of July, 1918, and Frederick Muckler died 
on the 14th day of October, 1920. Two yearly premium payments were made, but, the 
third premium not having been paid on July 6, 1920, or within one month, the period 
of grace, the policy lapsed according to its terms on the 6th day of August, 1920. 
On the 12th day of October, 1920, two days before the death of insured, steps were 
taken to reinstate the policy. The policy is not unusual in form. It provides that 
failure to make payment of premiums on or before due forfeits the insurance without 
action on the part of the company, but provides also that the insured is entitled to grace 
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of one month within which to make payment of such premium after it matures, 
during which month the insurance shall continue in force, and further provides: 

“This policy may be reinstated, after default in payment of premiums, upon proof 
of good health, temperate habits, and approved occupation, all of which must be satis- 
factory to the association, and the payment of all averages with interest at the rate of 
six per cent. per annum.” 

There is evidence that appellant’s state agent went to the home of insured, and 
there met respondent, and took up with her the matter of reinstating her husband’s 
policy ; that respondent had an application for reinstatement which had been signed by 
her husband a day or two before, but which had not been sent in to the comany 
because of insufficient money to make the payment required; that appellant’s agent 
told respondent that a note might be given, and, as she was beneficiary under the 
policy, the note would be accepted from her without her husband’s signature; that she 
thereupon gave her note and the application to said agent, and the note and application 
were sent to the company by the agent. Before the application was acted upon and the 
note accepted by the company, insured was killed by a Holstein bull, and on notice 
of this fact the company returned the note and refused to reinstate the policy. There 
was also evidence that the agent told respondent that the insurance would be in effect 
at midnight following the acceptance of the application by him. Much of this proof 
was admitted over the objection of appellant on the ground that it was an attempt 
to show a waiver of the terms of the policy which the agent had no power to make, 
and which was not within the issues because not pleaded. 

[1] Appellant’s objection and the several assignments of error based thereon 
are made upon the assumption that respondent cannot recover without proof of a 
waiver of the terms of the policy. Appellant argues that no waiver can be proved 
unless pleaded, and that the company’s state agent had no authority to waive any 
provision of the policy. Conceding this, respondent says: 

“The complaint was framed upon the theory that the policy never ‘ceased, ter- 
minated, or became nonexistent’; that, if lapsed, the same was by its own terms and 
conditions subject to be revived and reinstated as of its original force and effect, 
and that it was therefore sufficient to allege the then existing efficacy of the insur- 
ance policy. In other words, though the insurer’s liability under the policy had been 
interrupted and suspended, the assured’s right to reinstate it, provided by the terms 
of the insurance contract remained intact, and the policy having in accordance with 
its provisions been reinstated thereunder, was in fact in full force and effect.” 

The position thus taken by respondent makes it unnecessary to decide the 
questions presented by those assignments concerning a waiver. Respondent argues 
that there is reserved to assured the absoltite right to revive his dormant policy as 
a part of the contract upon the conditions specified, to wit, good health, temperate 
habits, and approved occupation, which, if certified in the application for reinstate- 
ment, and in fact then existing, automatically revives and reinstates the merely 
dormant policy. We think respondent is right in this interpretation of the insurance 
contract. The provisions of the policies considered in the case of Prudential Insur- 
ance Co. v. Union Trust Co., 105 N. E. 505, 56 Ind. App. 418, are so similar as to 
make that case peculiarly applicable here. It was there contended that, because the 
applications for revival of the policies was not received at the insurance company’s 
home office prior to the death of the insured, there was no revival, and could be no 
revival, of insurance on the life of a person already dead. The Indiana court said: 

“The failure of the insured to pay the premiums as they became due did not 
work a forfeiture of his insurance. * * * During such period the insured had 
inchoate insurance which he might, at any time, ripen or revive by a performance 
of the conditions of his contract; and, when such conditions were complied with by 
the insured, while in life, and within the period stipulated, it was not within the 
power of ‘appellant, under its contract, to arbitrarily refuse to renew or revive such 
insurance. It is true the contract required the insured to furnish with his application 
to revive, evidence of his insurability satisfactory to appellant, * * * but such 
provisions furnished no ground for arbitrary refusal to revive when the conditions 
of the policies had once been fully and completely complied with, and appellant’s 
approval or disapproval of the proof furnished, whenever made, was necessarily re- 
quired to rest on the facts and conditions existing at the time of the attempted revival, 
and such approval or disapproval related back to that time. If at that time the insured 
had failed in any substantial particular to comply with the condition of his contract, 
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or if any valid objection then existed to the form or substance of the application to 
revive, or if the proof of insurability as then furnished did not meet the requirements 
of such contract, or was false, for any other reason was subject to a valid objection, 
appellant’s contract permitted it to reject such application to revive, and such rejec- 
tion would relate back to the date of such application. On the other hand, if at the 
time of the filing of such application to revive, and the signing and delivery of the 
necessary papers accompanying it, there then existed no valid objection to the form 
or substance of such application, or papers or the proof furnished therewith, appellant, 
under its contract, could do but one thing, viz., revive the policy, and such revival 
would relate back to the time of the application to revive; and the mere fact that 
the insured, after he had fully complied with the conditions of his contract, died 
from a cause in no way involved in his proof of insurability which accompanied his 
revival of application, but wholly the result of the accident, could in and of itself 
furnish no valid ground or excuse for a refusal by appellant to revive such policies.” 

See, also, Leonard v. Prudential Insurance Co., 107 N. W. 646, 128 Wis. 348, 116 
Am. t. Rep. 50; Davidson v. Old People’s Mutual, etc., Soc., 39 N. W. 803, 39 Minn. 
303, 1 L. R. A. 482; Officer v. N. Y. Life Ins. Co., 216 P. 253, 73 Colo. 495. In 
the last-cited case the Colorado court says: | 

“That the rights of an insured, making an application for reinstatement of a 
lapsed policy, are widely different from the rights of those making an original 
application for insurance, must be conceded, and this principle is so plain as to need 
neither elaboration nor citation of authorities.” 

An original application for insurance is an offer to contract not binding until 
accepted, while an application for reinstatement is usually, if not always, a step in 
the performance of the provisions of a contract already made, the effect of which 
can be determined only by recourse to the contract. 

[2-5] In the instant case insured had a right to reinstate his insurance, upon 
payment of the required premiums, with interest, and upon furnishing proof, satis- 
factory to appellant, of good health, temperate habits, and approved application. Did 
insured meet the contract requirements and thus reinstate his insurance? Applying 
the rule announced in the Indiana case, Prudential Ins. Co. v. Union Trust Co., supra, 
the company may reject the application, if any valid objection existed at the time it was 
made, and such rejection will relate back to the date of the application. If the 
company would have been justified in rejecting the application, or requiring further 
proof before reinstating the policy, at the time the application was executed, it may 
do so now, although the death of insured had prevented his complying there- 
with. Until insured has fully complied with the contract on his part, there is no 
reinstatement, and the policy remains lapsed or dormant. The application for rein- 
statement, signed by Frederick Muckler, declares: 

“T am in good health and of sound constitution; that since the date of my 
examination for said insurance I have been of temperate habits, have sustained no 
personal injury, have been attended by no physician and have been afflicted with no 
disease or illness whatever.. (If any exceptions, give name and address of the 
physician, nature of illness, date of treatment and result.) None.” 

The proof shows that in October, 1919, insured fell down a stairway, and 
suffered an injury, and thereafter, as a result of the injury, or some disease, he 
was in such physical condition that he was being attended with frequency by a 
physician; that he had made an affidavit that he was totally and permanently dis- 
abled for life; and procured a certificate from his physicians to the same effect, 
which were used in an effort to procure the waiver of the payment of a premium 
in another life insurance policy in another company. ‘Thus it appears that the 
statement of proof, if it may be so called, in the application was false. True, an 
effort was made at the trial to prove that insured had fully recovered, and that he 
was in fact in good health at the time of his death. But this is not sufficient to 
cure the defect in the proof furnished the company. If we are to say that the law 
will imply that the company is satisfied with the proof, when under the circum- 
stances it ought to be, we cannot say it ought to be satisfied with false statements. 
Had the truth been disclosed, we do not think the company would have been 
unreasonable in refusing to reinstate until additional proof of insurability was 
furnished, including a physical examination of the insured by one of its physicians. 
It is not bound to accept the verdict of a jury found upon evidence given by non- 
expert witnesses of the insurability of an applicant. Such is not the satisfactory 
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proof contemplated by the contract. When the company has not in fact approved 
the proof, the law will not approve it and compel the company to be satisfied there- 
with, unless it is of such a character that to require more would be unreasonable. 

Respondent having failed to show a reinstatement of the insurance covered by 
the policy, her action must fail. The judgment and order overruling a motion for 
new trial is reversed. 

Campbell, J., not sitting. 

Miser, Circuit Judge, sitting in lieu of Sherwood, J. 

Polley, J., not sitting. 


NATIONAL LIFE & ACCIDENT INS. CO. v. KINNEY. (No. 11416.) 
(Court of Civil Appeals of Texas. Fort Worth. Feb. 13, 1926.) 

3. INSURANCE—EVIDENCE SHOWING FORMER POLICY ISSUED, BUT 
FAILING TO SHOW THAT IT WAS STILL IN FORCE, HELD NOT TO 
SUSTAIN DEFENSE BASED ON CONDITION AGAINST OTHER 
INSURANCE. 

Where life insurance policy was conditioned on there being no other policy of 
company in force at date of issuance, evidence showing that former policy had been 
issued in preceding year, but not showing that it was in force at time of issuance 
of policy in question, held not to establish defense based on condition. 

(For other cases, see Insurance, Dec. Dig. § 665[3]). 

4. INSURANCE. 

Misrepresentation, to avoid life insurance policy, must be willful, with intent to 
deceive, material, and relied on by insurer, in view of Rev. St. 1911, art. 4741, subd. 4. 

(For other cases, see Insurance, Dec. Dig. § 253.) . 

5. INSURANCE. 

In action on life insurance policy issued without examination, defended on 
ground of violation of condition declaring policy void if insured were not in good 
health at time of issuance, evidence held for jury on question whether condition had 
been violated. 


(For other cases, see Insurance, Dec. Dig. § 668[7]). 


Appeal from Denton County Court; Brent C. Jackson, Judge. 

Suit by Zack Kinney against the National Life & Accident Insurance Com- 
pany was instituted in justice court. Judgment for plaintiff upon a trial de novo 
in the county court, and defendant appeals. Affirmed. 

Owsley & Owsley, of Denton, for appellant. 

Geo. M. Hopkins, of Denton, for appellee. 

Conner, C J. The appellee, Zack Kinney, instituted this suit in a justice court 
of Denton county on the 11th day of October, 1924, against the National Life & 
Accident Insurance Company of Nashville, Tenn., to recover the sum of $114 upon 
an insurance policy covering the life of his son, Frank Kinney. The trial in that 
court resulted in a judgment for the plaintiff for $114, together with a penalty of 
$13.68, and $70 attorneys’ fees, aggregating $197.68. Frdm this judgment the insur- 
ance company appealed to the county court, where, upon a de novo trial, plaintiff 
again recovered judgment as before. 

It is undisputed that the policy was issued, that Frank Kinney died, and that due 
proof of his death had been submitted to the company, and that the applicant, Zack 
Kinney, was the beneficiary in the policy. The defense to the policy was predicated 
upon two of its conditions, to wit, first, that it should be void “if any policy on the 
life of insured has been issued by this company and is in force at the date hereof, 
unless this policy contains an indorsement signed by the secretary of the company 
validating such prior policy,” etc.; and, second, “that no liability is assumed by the 
company prior to the date hereof, nor unless on said date and delivery of this policy 
the first payment has been legally made and the applicant is then in sound health.” 
Appellant alleged that in fact, at the time of the issuance of the policy under con- 
sideration, a former policy on the life of the insured had been issued and was in 
force, and further that, at the time of the delivery of the policy in question, the 
insured was not “in sound health.” 

The only assignments of error presented for our consideration are (1) that 
the verdict of the jury is contrary to the evidence produced in said trial; (2) that 
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the verdict of the jury is contrary to the law covering this cause; and (3) that the 
court erred in refusing the defendant’s special instrucion for an “instructed verdict 
on the followig reasons,” etc. 

[1, 2] It is quite clear, of course, that the first and second assignments of 
error are too general for consideration, and hence we will not review the evidence 
further than may be necessary to support our conclusion in disposing of the error 
assigned to the court’s action in refusing to give appellant’s requested peremptory 
instruction. : 

[3-5] We think it clear that the appellant failed to establish his defense, based 
upon the allegation that the insured had had a prior policy issued, which was in 
force at the time of the policy under consideration. While the ‘evidence shows a 
former policy had been issued in the preceding year, it wholly fails to show that 
this policy was in force at the time the one in question became effective, if at all. 
On the other issue, the evidence is substantially as follows: In the application for 
insurance it was stated that the insured was in “good health.” A Mr. Stevenson, 
the agent who solicited the insurance, testified : ‘ 

“That at the time he took the application the insured “seemed to be in good 
health and an ordinary looking negro boy, * * * a healthy negro boy, * * * 
that he (the insured) himself paid his weekly premiums up to and including April 7, 
1924; * * * that the said Frank Kinney was in apparent good health from the 
time he solicited the first application until the time he collected the premium on 
April 7, 1924, during which time he saw Frank Kinney weekly.” 

The proof showed that the application was made on November 20, 1923, and 
that Frank Kinney died on May 25, 1924. Zack Kinney, the father, and Polly 
Kinney, stepmother, both testified that they “knew influenza and pneumonia,” and that 
Frank Kinney was taken sick with these diseases some time in April, 1924, and 
that he died of pneumonia late in May, 1924. 

In behalf of appellant, a Dr. Dobbins testified to the effect that he examined 
Frank Kinney in 1917, and that he then had acute “aortic regurgitation”; that he 
treated him for that trouble until 1922; that he “improved slowly” under his care, and 
appeared to be in fairly good health the last time he saw him; that he did not remem- 
ber to have told Frank Kinney the name of the disease. 

A Dr. Chapman testified to the effect that three or four months before Frank 
Kinney’s death he examined him and found him afflicted with acute “aortic regurgi- 
tation,” which must have long existed, and thought .that his death was caused by 
this disease. 

The proof of death that was furnished the company was signed by Dr. .A. C. 
Amos, and he gave the cause of Frank Kinney’s death as “aortic regurgitation ;” that 
the duration of his personal knowledge or belief was “one year, one month, twenty 
days;” that a contributory or secondary cause of the death was rheumatism, existing 
for several years. Dr: Amos, however, was not present on the stand, and no witness 
testified that the name of the disease relied upon was ever stated to either Frank 
Kinney or the beneficiary, Zack Kinney, and it will be noted that at the time Dr. 
Dobbins discharged Frank Kinney (in 1922) he stated that Frank Kinney had im- 
proved under his treatment slowly, and appeared to be in fairly good health. This 
was nearly a year prior to the date of the application for the insurance under con- 
sideration. The state of the insured’s health in the interim is not shown to be 
bad. It would not be unreasonable for the jury to infer that, after the discharge 
of Frank Kinney, in 1922, his improvement continued; there being no evidence 
tending to show that from that time until the date of the application a physicians 
services were required. It will also be noted that in Dr. Chapman’s statement his 
examination dated only some three or four months before Frank Kinney’s death, his 
death occurring, as stated, on May 25, 1924, and the application was made November 
20, 1923, nearly six months previously; so that Dr. Chapman’s examination was 
some two or more months after the date of the application for insurance, in which 
Frank Kinney stated that he was in god health. 

Subdivision 4 of article 4741, Rev. Statutes provides that: 

“All statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties.” 

There is no evidence, as we read the statement of facts, to the effect that the 
insured or his beneficiary, or even the agent who took his application, knew that 
Frank Kinney was not in good health at the date he made his application; i. e., that 
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either of these parties made the statement fraudulently. The evidence of Mr. 
Stevenson, who took the application, is to the effect that he was authorized to solicit 
applications, and it was the custom of the company to issue policies in sums less than 
$300 without medical examination. It is fair to assume, therefore, that in such 
cases the company relied upon the soliciting agent as well as upon the statements of 
the insured relating to the condition of the applicant’s health. If so, it would seem 
unjust to avoid a policy based upon statements made in good faith by proving after 
death by expert medical examiners that in their opinion death was caused by some 
latent ailment of which the insured and the agent knew nothing and had no means 
of knowing, in the absence of a medical examination. 

In Cooley’s Briefs on Insurance, vol 3, p. 1988, it is said, among other things, 
in speaking of the effect of misrepresentations, that: 

“Under the provisions of these statues a misrepresentation or breach of war- 
ranty, to avoid the policy, must be willful, or made frdudulently, with intent to 
deceive.” 

And again on page 1598: 

“It naturally follows that a misrepresentation, made innocently and in the belief 
that it is true, will not avoid the policy.” 

The rule may indeed be regarded as well established that to avoid a policy on 
the ground of misrepresentation it must be made willfully and with intent to 
deceive must have been material, and relied on by the insured. 

Not having required a medical examination, and having relied upon the state- 
ments of the insured-and the soliciting agent, and these statements having been made 
in good faith, so far as the record discloses, and it not having been shown without 
dispute that the imputed disease existed in active form on the date of the issuance 
of this policy, or was the proximate cause of the insured’s death, we think the 
insurance company may not now rely upon the medical examinations. 

We conclude on the whole, that the evidence in this case is not of that undis- 
puted character which would enable us to say that that the trial court erred in 
refusing to give the peremptory instruction in appellant’s favor. 

It is accordingly ordered that the judgment below be in all things affirmed. 


SEFFENS v. CARISCH. 
(Supreme Court of Wisconsin. May 11, 1926.) 
208 Northwestern Reporter 905 
3. INSURANCE—WITHHOLDING OF BENEFIT CERTIFICATE FROM 

INSURED HELD NOT TO HAVE DELAYED APPLICATION FOR 
CHANGE OF BENEFICIARY OR PREVENTED ISSUANCE OF NEW CER- 
TIFICATE BEFORE DEATH OF INSURED. 

Withholding of benefit certificate from insured Meld not to have delayed appli- 
cation for change of beneficiary or prevented issuance of new certificate before death 
of. insured, where he could change beneficiary without possession thereof, but used 
wrong blank for that purpose. 

(For other cases, see Insurance, Dec. Dig. § 784[1]). 


4. INSURANCE—INSURED IN MUTUAL BENEFIT ASSOCIATION MUST 
CHANGE BENEFICIARY IN MANNER REQUIRED BY POLICY AND 
RULES OF ASSOCIATION. 

Insured in mutual benefit association must change beneficiary in manner required 
by policy and rules of association, and any material deviation from such course will 
render attempted change ineffective. 

(For other cases, see Insurance, Dec. Dig. § 784[1]). 


5. INSURANCE—INSURED WHO MADE APPLICATION FOR CHANGE 
OF BENEFICIARY ON WRONG FORM HELD NOT TO COMPLY 
SUBSTANTIALLY WITH BY-LAWS. 

Insured in good standing in mutual benefit association who made application 
for change of beneficiary on form provided for one whose certificate had lapsed, 
instead of proper form, which contained agreement under which association could 
recoup itself for damage sustained on lost certificate, held not to comply substantially 
with by-laws, and to warrant association in refusing to change beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 784[1]). 
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6. INSURANCE—MUTUAL BENEFIT ASSOCIATION CANNOT BE RE- 
GARDED AS HAVING WAIVED REQUIREMENTS OF BY-LAWS BY 
PAYING FUND DUE ON BENEFIT CERTIFICATE INTO COURT. 
Mutual benefit association cannot be regarded as having waived requirements of 

by-laws as to change of beneficiary by paying fund due on benefit certificate into 

court. 
(For other cases, see Insurance, Dec. Dig. § 784[7]). 


7. INSURANCE—WHERE INSURED DOES ALL HE CAN TO EFFECT 
CHANGE OF BENEFICIARY, AND ONLY REMAINING REQUIRE- 
MENT IS PERFORMANCE OF MINISTERIAL ACT, OR IN CASE OF 
UNREASONABLE DELAY OR COLLUSION BY ASSOCIATION OR 
WRONGFUL RETENTION OF CERTIFICATE BY BENEFICIARY, 
EQUITY WILL DBCREE CHANGE. 

Where insured in mutual benefit association does everything in his power to 
effect change of beneficiary, and only remaining requirement is performance of 
ministerial act by association, or in case of unreasonable delay or collusion with 
beneficiaries by association or wrongful retention of necessary certificate by original 
beneficiary, equity will decree a change. 

(For other cases, see Insurance, Dec. Dig. § 784[1]). 


Appeal from Circuit Court, Trempealeau County; R. S. Cowie, Judge. 

Action by Clarence Seffens against the Modern Woodmen of America to recover 
amount of benefit certificate, in which Emil B. Carisch, executor of the will of Mary 
L. McKenney, deceased, was substituted as party defendant. Judgment for substituted 
defendant, and plaintiff appeals. Affirmed. 

The Modern Woodmen of America is a fraternal beneficiary society organized 
under the laws of the state of Illinois, and has its principal office at Rock Island. 
It has a lodge system with ritualistic form of work, and representative form of 
government, as is defined in the statutes of this state, and it is duly licensed to 
transact business in this state. The contract between the organization and a member 
thereof consists of the by-laws of the organization, the application for membership, 
and a_benefit certificate. 

One J. H. McKenney, a resident of Osseo, Wis., became a member of said organ- 
ization in 1888, and continued such membership until the time of his death, on April 
27, 1925. In 1904 his certificate was made payable to Mary L. McKenney, his 
second wife. The plaintiff is the gradson of J. H. McKenney, and his only blood 
relative. In the spring of 1924, Mary L. McKenney, in order to obtain relief from 
a cancerous affliction, was operated upon, with apparent success, but her health was 
not completely restored, so on or about Christmas time of the same year she went 
to California, where she remained for about three months, returning to Osseo some 
time in March, 1925. As her husband at that time was about 77 years of age and 
unable to give her the personal attention she required, she took up her abode with 
her daughter, Mrs. Carisch, at River Falls. After this time she was again operated 
upon at Eau Claire, and thereafter, up to the time of her death, resided at River 
Falls, where she died on the 19th 44 of May, 1925. J. H. McKenney and, Mary L. 
McKenney had no issue, but Mary L. McKenney left her surviving children by a 
former marriage. 

In April, 1925, McKenney’s certificate in the Woodmen was in the possession 
of the defendant, E. B. Carisch, at River Falls, and McKenney at that time con- 
cluded to appoint the plaintiff as the beneficiary under the certificate in place of his 
wife. Since the year 1921 the Woodmen had adopted certain by-laws, which con- 
tained provisions under and pursuant to which a member could change the beneficiary 
in his policy, and among other provisions are the following: 

Section 52 provides: 

“Any member in good standing who desires to make a change of beneficiary 
shall execute the surrender clatise on the back of his benefit certificate, designate 
therein the change desired and deliver the certificate, together with a fee of 50 cents, 
to the camp clerk:” 

Section 53 provides: 

“In case a benefit certificate is lost, destroyed or beyond the member’s control, 
he may in writing on forms furnished by the head clerk waive all claims thereunder, 
designate the same or smaller amounts of benefits, and have a substitute certificate 
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issued by filing the said waiver with and paying to his camp clerk a fee of 50 cents. 
* * * No change of beneficiary shall be effective until a new certificate shall have 
been issued in the lifetime of the member, and until such time the provisions of the 
old certificate shall remain in force.” 

The Woodmen also in its by-laws adopted certain forms to be used by members 
where a change in beneficiary is desired, and among such forms are those known as 
Form No. 7% and Form No. 7. Form No. 7%, the use of which is designed for 
members whose certificates have lapsed, reads as follows: 

“Waiver of Lost Certificate.” 
“To the Head Camp, Modern Woodmen of America: 

was , certify that I formerly held beneficial membership in , Camp 
No. ——, Modern Woodmen of America, located at , state of 

“T further certify that the benefit certificate for $—000 which I held prior to 
the termination of my membership by lapsation, has been lost or destroyed; that 
strict search fails to discover the same; and that I am, therefore, unable to surrender 
it as required by the laws of Modern Woodmen of America; that I have not trans- 
ferred or assigned said benefit certificate to any person or persons; and that it is not to 
my knowledge held by any other person. 

“In consideration of the delivery to me of a new benefit certificate, I hereby waive 
for myself, my beneficiary, or beneficiaries, all and severally, named in ‘said former 
benefit certificate, all rights or benefits which may have accrued, or may now exist, 
under said benefit certificate, and which I hereby declare to be null and void, together 
with any and all other benefit certificate that may at any date prior hereto have been 
issued to me by the said Modern Woodmen of America, and I further agree to 
accept the new benefit certificate applied for in lieu thereof, and should said former 
certificate, or certificates be found, I shall return same to the clerk of my camp for 
surrender to and cancellation by the said society, Modern Woodmen of America. 
“Witness my hand, at , state of , this —— day of , 192—. 


“(Signature of Applicant.)” 

Form No. 7, designed for use by members in good standing, and who desire 
to change the beneficiary, reads as follows: 

“Waiver of Lost Certificate.” 

“To the Head Camp, Modern Woodmen of America: 

“TJ, ————,, hereby certify that on this date I am a beneficial member, in good 
standing, of , Camp No. ——, Modern Woodmen of America, located at 

, staté of ; that a benefit’ certificate bearing No. ——, for the about of 

$—000, was issued to me by the said Modern Woodmen of America; that said 
benefit certificate was the last benefit certificate issued to me by the said Modern 
Woodmen of America; that said benefit certificate was thereafter delivered to me, is 
now in force, and is payable, in the event of my death, as follows: $———, to 
beneficiary, residence, , state, 

“T hereby certify that it is not within my power to surrender said benefit cer- 
tificate, for the reason that same under the following circumstances, to the 
best of my knowledge, viz.: . But I affirm that I have not transferred or 
assigned said benefit certificate to any person or persons, and that said certificate is 
nat i or controlled by any person or persons, with my consent, except as above 
stated. 

“In consideration of the issuance and delivery to me of a new benefit certificate 
for $—000, payable as follows: $—000 to , beneficiary, residence, 
state, , relationship, 

“T hereby certify that all rights and benefits which I have heretofore claimed, 
which I may now have, or which may in the future accrue under any benefit certificate 
heretofore issued to me my said Modern Woodmen of America, and I’ declare and 
agree that the certificate last heretofore issued to me by the said Modern Woodmen 
of America, shall become and be null and void from the date the new certificate, hereby 
applied for, shall be issued by the Head Clerk, if such new certificate shall be so issued 
during my lifetime. I hereby apply for and agree to accept in lieu of said certificate 
last heretofore issued to me, the new benefit certificate hereby applied for, and should 
any benefit certificate heretofore issued to me be recovered, I agree to return and 
surrender same to the Head Clerk of the Modern Woodmen of America, and, further, 
in the event of the Modern Woodmen of America shall suffer loss by reason of any 
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claim being made under any benefit certificate heretofore issued to me, I agree that 
the said Modern Woodmen of America may reserve and retain a sufficient sum from 
the amount due my beneficiary or beneficiaries, under any benefit certificate hereafter 
issued to me, and in force at the time of my death, to fully indemnify and protect it. 
I agree that the new benefit certificate hereby applied for shall be issued on, and in 
consideration of my application for membership and benefits, and that said application, 
as it may be affected by the by-laws of the society now in force, shall be the basis 
of and the consideration of the issuance and delivery to me of such new benefit certifi- 
cate. 

<— my hand at , county, ———-, state, , this ———, day of 

. (Signature of Member.) 

“I certify to the genuineness of the signature above written and that the petitioner 
neighbor is a beneficial member in good standing in this camp on the day and 
year last above written, and I agree that if the benefit certificate for which this in- 
strument is a waiver, shall come into my hands at any time in the future, I will 
promptly return same to the Head Clerk. 

™ Clerk Camp No. “d 

On the 15th of April, 1925, the defendant, Carisch, had in his possession the benefit 
certificate in question, and a note for $2,000, executed by him to Mr.’McKenney. In 
order to obtain possession of this note and certificate, McKenney wrote to Carisch a 
letter on such day, in which he requested him to send these documents to the Farmers’ 
Exchange Bank of Osseo, which letter will be further commented upon and referred 
to in detail in the opinion. On the 17th of April, Carisch, in reply to McKenney’s 
letter of date of April 15, stated that he would send the requested documents by Mon- 
day or Tuesday of the following week; that he had written for statements of the 
necessary expenses incurred for Mary L. McKenney; and that when he received such 
statements he would indorse the amounts on the note above referred to. Not having 
received the documents at the time stated in Carisch’s letter, McKenney applied to 
one Smith, the clerk of the local camp of the Woodmen at Osseo, in order to effect a 
change of beneficiary in the certificate, and on the 23d day. of April, 1925, McKenney 
signed an application to the Head ‘Clerk, upon the form known as No. 7%. This 
application was thereupon transmitted to the Head Clerk at Rock Island, together 
with the necessary fee, but, being executed upon a form not applicable to the situa- 
tion, the Head Clerk returned the fee, together with a blank form known as No. 7, 
to the local clerk, requesting such clerk to cause the same to be executed and trans- 
mitted to him in due time, but when the new form arrived at Osseo, McKenney in 
the meantime had died. 

It appears from the evidence that on or about the 23d day of April McKenney was 
taken ill with pneumonia, and that he died on the 27th of the same month. The 
plaintiff thereupon executed proofs of death and caused them to be submitted to the 
head office at Rock Island, and Mary L. McKenney did likewise, and shortly there- 
after the plaintiff commenced an action against the Woodmen to recover the amount of 
the certificate. The Woodmen paid the proceeds of said certificate into court, and was 
discharged from further liability, and E. B. Carisch, as executor of the will of said 
Mary L. McKenney, was thereafter substituted for said Modern Woodmen of Ameria 
as party defendant. 

Certain issues of fact were submitted to the jury on a special verdict, and the 
questions so submitted, and the answers returned, are as follows: 

“(1) Was the insurance policy withheld from the deceased, J. H. McKenney? 
Answer (by the Court): Yes. 

“(2) Was said policy withheld from said J. H. McKenney by Emil B. Carisch? 
Answer (by the Court): Yes. 


“(3) Was said Emil B. Carisch acting as the agent of Mary L. McKenney in so 
withholding said policy? Answer: Yes. 


“(4) Did the withholding of the policy delay the making of the application for 
change of beneficiary? Answer: Yes. 


“(5) Did the withhoding of the policy prevent the issuance of a new certificate 
before the death of said J. H. McKenney? Answer: Yes.” 

After said verdict, the court changed the answers to questions 3, 4, and 5 from 

“Yes” to “No,” and ordered judgment directing the sum of $2,000 thus paid into court, 
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and costs, to be paid to the defendant, and, judgment having been entered accordingly, 
plaintiff has prosecuted this appeal. 

Further facts will appear in the opinion. 

Ole J. Eggum, of Whitehall, and J. Reese Jones, of Osseo, for appellant. 

Linderman, Ramsdell & King, of Eau Claire, for respondent. 

DorrFter, J. (after stating the facts as above). [1] As answer to the third ques- 
tion of the special verdict, the jury found that Carisch was acting as the agent of 
Mrs. McKenney in withholding the certificate. The court set aside the answer of 
the jury to this question, upon the ground that there was no credible evidence to 
sustain such answer. We have carefully reviewed the evidence, and are satisfied 
that the action of the court was fully warranted. Carisch was the husband of Mrs. 
McKenney’s daughter. No unpleasant relations existed between McKenney and 
Carisch. McKenney had arrived at the age of 77 years, and it is natural to presume 
that business dealings had become somewhat distasteful to him. While he had been a 
member of the Woodmen since 1888, and had served in the capacity of a local clerk, 
he evidently did not discover that the document which he signed on Form No. 7% 
was not the proper form. Smith, the local clerk, testified that he read the document 
to him, and that he understood it and signed it, and. yet it appears on the face of the 
document itself that it is designed for a change of beneficiary and a reinstatement 
into the order, in a case where the certificate had lapsed for either non-payment of 
dues, or for some other reason. 

Mrs. McKenney had been an invalid for about one year, suffering from a dis- 
tressing and fatal malady. She had sought relief in hospitals and by operations in 
vain. She had taken an extensive trip to California in an effort to recuperate her 
health, but without avail. When she returned to Osseo, some time in the month of 
March, 1925, after her California trip, it was realized that her condition was hopeless. 
She could not remain in Osseo, because her husband could not give her the necessary 
attention and assistance, and therefore she sought refuge in the home of her daughter, 
Mrs. Carisch, at River Falls. 

It is claimed by the plaintiff that some time before Mrs. McKenney left Osseo 
the certificate and the note disappeared, and it is strongly intimated that Mrs. McKen- 
ney, or some one else for her, wrongfully abstracted these documents, had them taken 
to River Falls, and delivered to Mr. Carisch. Carisch himself testified that he re- 
ceived them for safe-keeping, and the evidence in the case is conclusive that his testi- 
mony upon this subject is in accordance with the truth. It is true that Mrs. McKenney 
knew that Carisch had these papers in his possession, but there is no evidence what- 
ever that would justify a conclusion, or even an inference, that he held them as her 
agent, or that she gave any directions whatsoever to him with respect thereto. Here 
it must be borne in mind that Mrs. McKenney at that time had suffered the ravages 
of a fatal disease for a period of about one year, that her condition gradually became 
worse, and that she was rapidly nearing her end. Under such circumstances it can 
readily be assumed that Mrs. McKenney, who had up to that time, as far as the record 
shows, borne a spotless reputation, was not engrosséd upon the commission of an act 
which would have a tendency to create dissension between herself and her husband, 
with whom she had lived happily for many years. 

There is evidence in the case that when Mrs. McKenney, together with Mrs. 
Carisch, stopped at the McKenney home in Osseo for the last time, for a day or two, 
which was some time in March, 1925, McKenney signed a document which manifested 
an intention to transfer the certificate to E. B. Carisch, with the understanding that 
Mrs. Carisch would take care of the old gentleman for the rest of his life, if it 
became necessary. This was testified to by Mr. Anderson, and the document, which 
was identified by him, and which bears his signature as a witness, was introduced in 
evidence, and reads as follows: 

“To Whom it May Concern: I, J. H. McKenney, wish to have my Modern Wood- 
men policy changed to Mr. E. B. Carisch, River Falls, Wisconsin, providing that he 
will advance me money for the care of my wife and myself when it is necessary. 


[Signed] J. H. McKenney. 
Witnesses: C. B. Carisch, Peter Anderson.” 

[2] Carisch testified that the certificate and the note were handed to him at River 
Falls by his son. Carisch being in possession of this certificate and also the note, the 
presumption is that he came by them lawfully. A short time previous to his death, 
McKenney visited his wife at River Falls, and during such visit the possession of 
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the certificate and of the note by Carisch was not discussed, and no demand at that 
time was made for the surrender of these documents. 

On April 15, 1925, Mr. McKenney wrote the following letter to Mr. Carisch: 

“Osseo, Wis., April 15, 1925. 

“Dear Friend Emil: You may think that it is strange of me to make this re- 
quest of you: That is that you send my note and Woodmen policy to me. I am sure 
that if nothing happens to you—if something should happen I have nothing to show 
that there was coming to me. I see that you tried hard to keep Weltha (Mrs. Carisch) 
quiet but she does not listen to you. I think she makes a big mistake by not doing 
as you tell her. Now I am going to insist that you send them to the Farmer’s Ex- 
change Bank for me and I will report all endorsements. I will have them do it for 
me so it will be done right. I suppose it will bother you to read this as I cannot see 
what I am writing. If you think that I do not indorse or have it done as it 
should be, you can tell me. I don’t want to do business—Weltha, so please send my 
papers—I am sure that. As ever your J. H.” 

In this letter Mr. McKenney seems to be somewhat troubled, principally because 
the note of $2,000 of Mr. Carisch was in his possession, and that if anything should 
happen to Carisch McKenney would have nothing to show for his indebtedness. This 
letter clearly shows that McKenney knew who had possession of his papers, and he 
also clearly indicates the purpose of this possession. The reason for delivering the 
note is apparent, for it speaks of indorsements to be made thereon, which clearly 
corroborates Mr. Carisch’s testimony that he held the note so that when he made pay- 
ments for either Mr. or Mrs. McKenney the indorsements could be properly made. 
He even suggests that when the note is returned, either he or the bank would be able 
to make the proper indorsements, or, if there were any difficulty, Carisch himself 
could see that they were properly made. The only suspicion of any trouble between 
any of the relatives is manifested by the writer’s reference to Carisch’s wife, but 
there is no indication that any serious trouble existed between even McKenney and 
Mrs. Carisch. 

On the 17th of April, 1925, Carisch promptly replied to this letter, and stated 
that he would mail the papers as soon as he obtained the statements.from Eau Claire 
(meaning the hospital, doctors’ and nurse’s charges). These bills had been paid and 
the moneys advanced by Carisch. He further stated that he would mail them just 
as soon as he obtained these statements, which would be Monday or Tuesday. The 
letter then proceeds: 

“T think this is the best way to handle this since this trouble came up while you 
were here, as then I will mail you the bills from here and you can pay them and in 
that way keep track of it yourself, or you can have the bank do it for you. Will mail 
you this just as soon as I get the statements from Eau Claire.” (Italics ours.) 

The Carisch letter recognizes that Mr. McKenney is entitled to his papers. It 
also affirms Carisch’s. testimony wherein he testified that the papers were delivered 
to him for safe-keeping, and that the purpose of his possession of the note was to 
indorse thereon the moneys expended for Mrs. McKenney; and it further indicates 
strongly that Carisch’s possession was a lawful one. 

The facts thus far referred to do not support a reasonable inference that Carisch 
either obtained possession of these documents wrongfully or that he withheld them as 
the agent of Mrs. McKenney. The undisputed evidence in the case is to the effect that 
Mr. Carisch was not aware of the serious illness of Mr. McKenney until a few days 
prior to his death, when he received a letter from the nurse informing him of that 
fact. 

On the 25th day of April, Mr. Jones, who acted as attorney for Mr. McKenney 
in drawing his will, at the request of the latter, wrote Carisch the following letter: 

“Mr. E. B. Carisch, River Falls, Wisconsin—Dear Sir: Mr. J. H. McKenney 
has asked me to write you concerning the papers which you hold for safe-keeping. 
He states that he has requested you to return them to him but you have evidently over- 
looked the matter. The papers I think consist of a deed, a note and an insurance policy. 
Will you kindly send these papers by return mail and oblige, 

“Yours very sincerely, 

J. Reese Jones.” 

To his letter Mr. Carisch promptly replied on the 27th of April, 1925, as follows: 

“Attorney J. Reese Jones, Osseo, Wisconsin.—Dear Sir: Your letter of the 25th 
received in regard to Mr. McKenney’s papers that he left with me for safe-keeping. 
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About the same time that I got your letter I received a telephone call that Mr. McKen- 
ney had passed way. For that reason I am not sending the papers at the present time, 
but will hold them and turn them over to the administrator. 

“Yours truly, 

E. B. Carisch.” 

The testimony also shows that at or about the time of McKenney’s death Mr. 
Carisch had received all of the bills incurred for Mrs. McKenney’s medical attendance, 
and was ready to send the documents to McKenney, when he was informed of the 
latter’s death. 

[3] The foregoing comprises substantially all of the evidence which has a bearing 
upon questions Nos. 3, 4 and 5 of the special verdict, and upon which the answers to 
such questions must be sustained if the jury’s verdict is permitted to stand. From 
this testimony, and particularly the written communications above referred to and set 
forth, the conclusion is irresistible that Carisch did not act as Mrs. McKenney’s agent 
in withholding the certificate. Nor can it logically be inferred therefrom that the 
wthholding of the certificate prevented the issuance of a new one before the death 
of Mr. McKenney. The trial court therefore was fully justified in changing the 
answers of the jury in the respects above indicated. 

[4] In McGowan v. Supreme Court of Independent Order of Foresters, 104 Wis. 
173, 180, 80 N. W. 603, 606, the rule, which is in accordance with universal authority, 
is stated as follows: 

“It is now well settled that one who is insured in a mutual benefit association, 
and who wishes to change the beneficiary, must make the change in the manner re- 
quired by his policy and the rules of the association, and that any material deviation 
from this course will render the attempted change ineffective.” 

[5] The rule thus laid down is recognized by plaintiff’s counsel, but he argues 
that the insured in signing form No. 7% has substantially complied with the provisions 
of the by-laws, and that in failing to issue a new certificate in accordance with the 
insured’s request the society failed to perform a mere ministerial duty, and that, inas- 
much as the insured had done everything in his power which he could have done, 
equity will consider that done which ought to be done, and that therefore a change in 
the beneficiary should have been decreed. 

The rules and regulations of a mutual benefit society which designate the manner 
in which a change in beneficiary under a certificate shall be accomplished are for the 
benefit and protection of the society. The society has seen fit in the instant case, not 
only to provide in its by-laws for provisions for a change of beneficiary, but has also 
specified and incorporated therein certain forms which are applicable and suitable to 
meet any situation which may arise. When the deceased became a member he agreed 
not only to abide by the by-laws then in force, but by those which might be enacted 
at any time thereafter. The forms in question were adopted to promote a system in 
the organization. They were drafted by those experienced in fraternal insurance, 
were based upon experience, and were designed, not only to further the administra- 
tive policy of the society, but for its protection. Where an order like the Woodmen, 
which in the course of its operations has spread over the entire country, and which 
is primarily designed for the benefit and relief of the dependents or near relatives of 
the insured, provided by its by-laws for certain definite steps to be pursued, in order 
to effectuate a change of beneficiary, such by-laws must be construed largely in atcord- 
ance with the fundamental spirit which has created the order and which maintains it, 
and therefore we must assume that such rules and regulations are necessary and 
proper in order that the objects and purposes of the order may be attained and 
promoted. 

An examination of the reports pertaining to cases brought to recover on benefit 
certificates discloses that at an early date few, if any, by-laws were enacted pre- 
scribing how a change of beneficiary may be wrought. Many cases in our own reports 
evidence this fact? However, in the course of time, experience has taught that certain 
protective features were necessary, and therefore it has been the tendency of all 
societies of this kind to prescribe certain rules and regulations, and to add to them as 
necessity required, and such changes invariably are based upon actual experience. The 
Woodmen, therefore, in its by-laws, provided for three separate and distinct situa- 
tions: (1) Where a change in beneficiary is desired and where the insured has in 
his possession the certificate, and, in such case, the only requisite consists of the sur- 
render of the certificate with a proper indorsement thereon. (2) Where the insured is 
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a member in good standing, and has lost his certificate, or where it is not in his 
possession or control, and a change of benéficiary is desired, the use of form No. 7 
is prescribed. This form contains certain provisions to which the insured is required 
to subscribe, and which are designed for the protecton of the society upon the issuance 
of a new certificate. (3) Where the certificate of a member has lapsed and where he 
has not the possession or control of the certificate, form No. 7% was prescribed and 
adopted, and the application pursuant to such form provides, not only for a rein- 
statement of the certificate, but also contains certain other provisions for the protec- 
tion of the society. In the instant case form No. 7 was the proper form. Instead of 
using this form, both the local clerk of the camp and the insured saw fit to use form 
No. 7%. The form used contains a number of statements which were untrue. It 
did, however, contain a waiver of liability under the old certificate, and in this re- 
spect did not differ substantially from the waiver contained in form No. 7. 

In the form used, this material agreement, which is contained in form No. 7, was 
entirely missing : 

“Tn the event the Modern Woodmen of America should suffer loss by reason of 
any claim made under any benefit certificate heretofore issued to me, I agree that said 
Modern Woodmen of America may reserve and retain a sufficient sum from the 
amount due any beneficiary or beneficiaries, under any benefit certificate hereafter 
issued to me and in force.” 

This provision clearly was not applicable to an application where form No. 7% 
was used, for that form contemplated a lapsed certificate, where all liability of the 
association had come to an end. This feature, therefore, contained in form No. 7 
(which was the proper form) constituted a vital protective feature under which by 
the agreement of the insured the association could recoup itself for any damages sus- 
tained in the event that the lost certificate was transferred to a third party. Under 
these circumstances it cannot be said that the member has subsantially complied with 
the by-laws of the association, and, regardless of all other improper statements con- 
tained in the form used, amply justified the Head Clerk in refusing to recognize the 
application. And it requires no argument to demonstrate that if the Head Clerk had 
done otherwise his act would be a clear violation, not only of his duty to the associa- 
tion, but of the by-laws. 

The McGowan Case is not an authority in favor of the doctrine advanced by 
plaintiff’s counsel. In the McGowan Case it was held that: 

“The insured had done every substantial act required of him by the terms of the 
policy and the rules of the society in order to make a complete change of beneficiaries. 
The last act was the surrender to the deputy chief ranger of the original certificate, 
at least one day before his death. He could do nothing further. On the part of the 
society there were simply formal acts to be performed. There was no discretion as to 
whether the society would allow the change. It is true the rules say that the change 
shall be made and a new certificate issued if the application be approved by the su- 
preme chief ranger, but this approval plainly relates to matters of form only. It was 
the right of the insured to make the change before his death if he took the required 
steps, and if the new beneficiary was competent to be such under the rules of the 
order.” 

Defendant’s counsel does not take issue with the doctrine of the McGowan Case 
as abdve quoted; in fact, expressly concedes it. The distinction between the facts in 
the McGowan Case and the instant case is so plain and apparent as to require no 
further comment. 

In the case of Waldum v. Homstad, 119 Wis. 312, 96 N. W. 806, cited in plaintiff's 
brief, a situation similar to that in the McGowan Case existed, but in that case the 
Grand Secretary unreasonably delfyed the issuance of a new certificate, and the 
holding of the court in that case on the subject now considered was almost in the 
identical language of the opinion in the McGowan Case. 

In the case of Raschke v. Haderer, 138 Wis. 129, 119 N. W. 812, the insured had 
substantially complied with all the by-laws and rules of the association, and a new 
certificate was duly issued to him accordingly, and the fact that the original certificate 
had not been lost, as was represented in the application, but had been secreted by 
the wife, did not affect the rights of the beneficiaries named in the new certificate, 
there being no question that the insured desired the change. 


In the case of Faubel v. Eckhart, 151° Wis. 155, 138 N. W. 615, as will appear by 
paragraph 5 of the syllabus, it is said:. 
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“Although the insured may be equitably bound by a contract to exercise his power 
of appointment and change the beneficiaries, yet if he fails to execute that power 
equity cannot regard it as done, since to do so would nullify the rule that a change 
of beneficiary must be made conformably to the regulations of the association.” 

Berg v. Damkoehler, 112 Wis. 587, 88 N. W. 606, was an action brought to 
recover under a life insurance policy, and the insured had the right to change the 
beneficiary by filing with the company a written request, duly acknowledged, accom- 
panied by the policy. In that case all of the requirements of the company were com- 
plied with, excepting only that the application was not acknowledged. A new aplica- 
tion with instructions was thereupon sent to the insured, which was not executed 
on account of the death of the insured. In that case the court held that the unacknowl- 
edge application was not a substantial compliance with the provisions of the policy. 
In the opinion in that case it is said: 

“The unacknowledged request was not in compliance with the requirements of the 
policy. The company refused to recognize it. The proper authentication of the written 
request was of importance to all concerned. It was material because made so by the 
contract. It was a protection to the company as against payment to persons who 
might fraudulently secure possession of the policy. It was a safe-guard of the 
insured and his beneficiary for the same reason.” Citing Mellows v. Mellows, 61 
N. H. 137; Rollins v. McHatton, 16 Colo. 203, 27 P. 254, 25 Am. St. Rep. 260; Grand 
Lodge v. Fisk, 126 Mich. 356, 85 N. W.. 875. 

When the insured did not receive his certificate in time to surrender it, together 
with an indorsement thereon, he elected to pursue another course. Ample opportunity 
and time were available to him to have a change of beneficiary effected under the 
method pursued by him. The reason that the new certificate was not issued was not 
the fault of the company, or of Mrs. McKenney, or Mr. Carisch, but was due to the 
oversight and neglect of both the local clerk and the insured. 

[6] But it is further argued by counsel for the plaintiff that the association, upon 
suit being brought by the plaintiff, paid the money into court; that the association 
thereafter was no longer interested as to who of the two rival claimants was decreed 
to be the beneficiary ; and that therefore, as between such claimants, the court, sitting 
as a court of equity, should have decided the issues in favor of the plaintiff for the 
reason that he held the superior equities. Prior to the death of the insured, there 
were but two parties interested, viz., the insured and the association, ard such interest 
sprang from the contract relations between them. The insured was authorized under 
the by-laws to effect a change of beneficiary by the power of appointment of a new 
beneficiary. Up to the time of the death of the insured the beneficiary named in the 
certificate had no interest therein, unless it was an inchoate interest, which might 
ripen into a vested one upon the death of the insured. Therefore, regardless of the 
form of the request of the insured for a change of beneficiary, it was at all times 
within the power of the association to waive any of the rules and regulations, and to 
issue a new certificate, and, had this been done, the original beneficiary would have no 
cause for complaint. So that, while the association in the instant case might have 
recognized the application made upon form 7% and issued its new certificate, which 
would have precluded the original beneficiary, nevertheless it did’ not deem fit to do 
so; and, in taking the course it did, the association acted fully within its rights. Up 
to this stage the association waived nothing, and it is difficult to comprehend a form of 
logic which holds that the association waived its rights after the death of the insured 
by paying the money into court and by praying the court to determine who of the two 
claimants is rightfully entitled to the proceeds of this benefit certificate. Upon the 
death of the insured the right of a beneficiary became vested. The inchoate right 
which existed during the lifetime of the insured became transformed into an absolute 
and vested right, which the association could not modify or change, even if it so 
desired. As is said in the McGowan Case, there was either a change of beneficiary, 
or there was not. It is true that a court of equity will recognize certain equities 
existing between the parties, such as appeared in the McGowan and subsequent cases. 

[7] In a case where the insured had done everything within his power to effect a 
change of beneficiary, under the equitable doctrine that a court of equity will consider 
that done which ought to be done, it will decree a change as wrought, where the only 
requirement unperformed consists of the performance of a formal, ministerial act 
on the part of the association. This would likewise apply to a case where the asso- 
ciation for an unreasonable length of time failed or neglected to properly respond 
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to a formal aplication for a change of beneficiary, where the association or its officers 
act in collusion with one of the beneficiaries, and where the by-laws provide that a 
change of beneficiary can only be effected by a surrender of the original certificate, 
with a proper indorsement thereon, and the original beneficiary wrongfully or fraudu- 
lently abstracts the certificate from the owner and withholds it from him. Such are 
the equitable grounds upon which a court of equity, in a proper case, will decree that 
done which ought to have been done, and such is the ruling of this court in the cases 
above cited. 

In a learned and exhaustive opinion in the case of Modern Woodmen v. Headle, 
88 Vt. 37, 90 A. 893, L. R. A. 1915A, 580, it is said: 

“It is also said that it waived the provisions of the by-laws by paying the fund 
into court and asking that the adverse claimants be required to interplead. By the 
great weight of authority the society cannot be regarded as having waived the re- 
quirement of the by-laws by bringing the bill of interpleader and paying the fund 
into court. By so doing the society admitted its liability under one or the other of 
the certificates, and asked the court of chancery to protect it by determining the con- 
flicting rights of the claimants; but it cannot be held that the rights of either claimant 
be prejudiced thereby. The rights of the parties became fixed at the moment of the 
death of the insured member, and the society was powerless to do anything to affect 
vested rights. They are controlled by the contract as it was at that time.” 

The ruling in the Headle Case is in conformity with the rule laid down by this 
court in the Berg, the McGowan, and the Faubel Cases, supra. 

No useful purpose could be served by extending this opinion. The effect of the 
provision of the by-laws heretofore quoted, and which reads as follows, “No change 
of beneficiary shall be effective until a new certificate shall have been issued in the 
lifetime of the member, and until such time the provisions of the old certificate shall 
remain in force,” is not determined in this opinion. This provision is also contained in 
the certificate in the Headle Case, and is exhaustively treated therein. This provision 
adopted by mutual benefit societies is a new one of recent origin, and the effect of 
the same has not been generally determined by the courts; and we therefore reserve 
a decision upon this provision for the future. 

We therefore conclude that the beneficiary in the certificate was not changed, and 
that the judgment of the lower court must be affirmed. 

Judgment affirmed. 
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INSURANCE—RIDER PROVIDING THAT INSURER SHALL NOT BE 
LIABLE FOR LOSS WHILE OBLIGATION GIVEN FOR PREMIUM 
REMAINS PAST DUE AND UNPAID INVALID IN VIEW OF WIS- 
CONSIN STANDARD INSURANCE POLICY, REQUIRING FIVE DAYS’ 
WRITTEN NOTICE OF CANCELLATION. r 
Suspension of insurance clause providing nonliability of company while any note 

or obligation given for premium remained past due and unpaid, added to Wisconsin 

standard insurance policy by rider, is ineffective, in view of clause of policy requiring 
five days’ written notice of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 150). 

Page, J., dissenting. 

In Error to the District Court of the United States for the Western District 
of Wisconsin. 

Action by M. F. Vanselus and another against the Royal Insurance Company, 
Limited. Judgment:for plaintiffs, and defendant brings error. Affirmed. 

Robert J. Folonie, of Chicago, Ill., for plaintiff in error. 

W. T. Doar, of New Richmond, Wis., for defendants in error. 

Before Alschuler, Evans, and Page, Circuit Judges. 

Evan A. Evans, Circuit Judge. Vanselus, one of the plaintiffs, secured fire 
insurance from the defendant fire insurance company covering his farm buildings, 
and thereafter suffered a loss which was fixed by the jury at $8,814.10. The larger 
part of this sum ($6,220) was payable to the coplaintiff, the Northwestern Mutual 
Life Insurance Company, as mortgagee. 

Defendant does not here question its liability to the mortgagee, but denies lia- 
bility to Vanselus because of the provisions of a certain promissory note, signed by 
the assured and which accompanied the application for insurance, the substance of 
which was incorporated in a rider attached to the policy. It reads as follows: 

“And it is hereby agreed that, in case of nonpayment of this note at maturity, 
this company shall not be liable for loss during such default, and the policy for which 
this note was given shall lapse until payment is made to the company at its western 
department at Chicago, and in the event of nonsettlement for the time expired, as per 
terms of contract, the whole amount of the note may be declared earned, due, and 
payable, and may be collected by law. In case of loss under said policy before 
maturity of the notes, this note shall immediately become due and payable, and shall 
be deducted from the amount of said loss. Given in payment for a policy of insur- 
ance, and, if transferred before or after maturity, shall remain subject to the 
defenses.” 

The note was not paid. No notice of its maturity was given, and eight days after 
such date the loss occurred. A local banker, agent of defendant, was at the time the 
insurance was effected securing a loan from the Northwestern Mutual Life Insur- : 
ance Company at the instance of Vanselus, and when the policy arrived it was, without 
being exhibited to the insured, immediately forwarded to the mortgagee. The policy 
contained this provision: 

“It is expressly agreed that this company shall not be liable for any loss or 
dJamage that may occur to the property herein mentioned, while any promissory note 
or obligation, or part thereof, given for the premium, remains past due and unpaid. 
* * * In case of loss prior to the maturity of any note given as a consideration, 
the company may deduct said note in its settlement of claim.” 

Assured had, at the time this application was made, other insurance on the 
premises, which was canceled, and he was credited on the new premium ($277.81) 
with the unearned premium ($73.16) of the old policy. The promissory note was for 
the balance, $204.65. The policy was a Wisconsin standard insurance policy, which 
among other provisions contained one entitled, “Cancellation of Policy.” It reads as 
follows : 

“This policy shall be canceled at any time at the request of the insured, in which 
zase the company shall, upon demand and surrender of this policy, refund the excess 
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of said premiums above the customary short rates for the expired time. This policy 
may be canceled at any time by the company by giving to the insured a five days’ 
written notice of cancellation with or without tender of the excess of paid premium 
above the pro rata premium for the expired time, which excess, if not tendered, shall 
be refunded on demand. Notice of cancellation shall state what said excess premium 
(if not tendered) will be refunded on demand.” 

The trial court in disposing of the case, said in part: “The standard policy law 
contemplates a suspension or a termination by the company only upon notice, and 
by the insured only upon a return of such part of the premium as has been paid, 
on a short rate basis.” 

Defendant’s position is that the Wisconsin standard insurance policy contains an 
“added clause” provision which authorized the addition of a clause such as here 
under consideration reads: “The extent of the application of insurance under this 
policy and of the contribution to be made by this company in case of loss or damage, 
and any other agreement not inconsistent with or a waiver of any of the conditions 
or provisions of this policy may be provided for by agreement in writing added hereto.” 

It seems that the narrow and precise question we are called upon to determine is 
whether the “note clauses” attached to the policy as a rider contained an agreement 
inconsistent with the cancellation provision of the standard policy. 

The policy, by its express terms, insured Vanselus “for the term of three years 
from the 18th day of September, 1922, at noon, to the 18th day of September, 1925.” 
It also provided for a method of cancellation by the insured, and another method of 
cancellation by the insurer. The latter could only cancel by giving to the insured a 
“five days’ written notice.” Was such a clause inconsistent with another that pro- 
vided: “The company shall not be liable for any loss * * * that shall occur 
* * * if the promissory note * * * or part thereof given for the premium, 
remains past due and unpaid”? 

It is urged by defendant that the added clause was not a cancellation clause, but 
a mere suspension agreement, and inasmuch as the Wisconsin standard policy per- 
mitted riders defining the extent to which the insurance shall apply, and the amount 
to be paid or contributed in case of loss, without restriction, it was perfectly legal 
to add to this agreement a clause limiting liability. 

Grant that the rider added to the policy is better described as a suspension 
clause than a cancellation clause, may it not, however, be in part both? Cancella- 
tion and suspension are different terms and have different meanings; but if they deal 
with or relate to a termination of liability under a fire insurance policy, are they not 
to that extent necessarily covering identical subject-matter? True, there may be a 
renewal of liability under a suspension clause and not under the cancellation clause, 
but we are concerned with the narrow issue—the cessation of liability (for either 
a short or a long time) and how it may be accomplished. 

The Wisconsin standard policy required a notice in writing and to be given five 
days before liability could be terminated. The insured could, after five days’ 
written notice was given, avoid the loss of fire protection by paying the premium 
note, or he could secure other insurance. If no such notice were given, a loss might 
occur when the insured, through oversight and forgetfulness, had neglected to make 
the premium payment. He might have been ignorant of the termination of his 
insurance protection. It was to avoid the consequences of that neglect and careless- 
ness, to which all men are more or less subject, that the written notice of termination 
of liability was required in this standard policy. It is of vital importance, and 
should not be limited or restricted by any other clause of doubtful or uncertain 
meaning. 

No case has been called to our attention where the precise question has been 
decided, and we have found none exactly in point. Plaintiff cites Fidelity Phenix 
Fire Ins. Co. v. School Dist. No. 62, 174 P. 514, 70 Okl. 300. But defendant properly 
calls to our attention the apparent absence of the “added clause” provision of the 
standard policy and the absence of all discussion in the opinion respecting ‘its effect 
on the cancellation clause. We conclude that a suspension of insurance clause in a 
Wisconsin: standard insurace policy cannot be upheld which provides for a termina- 
tion of the insurance without a five days’ written notice to the assured. 

The judgment is affirmed. 

Paice, Circuit judge (dissenting). I dissent because: 

(1) The established construction of the law goes with the words of the law 
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where they are copied by another state. Sexton v. Dreyfus, 31 S. Ct. 256, 219 U. S. 
339, 344, 55 L. Ed. 244. The Wisconsin law was copied from the State of New 
York, and it seems to me that the cases cited by defendant support defendant’s con- 
tention that the rider is in harmony with the terms of the Wisconsin standard policy. 
Scharles v. N. Hubbard, Jr., & Co., 131 N. Y. S. 848, 74 Misc. Rep. 72; Nelson v. 
Traders’ Ins. Co., 74 N. E. 421, 181 N. Y. 472. See also Rolfe v. Patrons’ Andros- 
coggin Mutual Ins. Co., 76 A. 879, 106 Me. 345. 

(2) The right to arbitrary cancellation, without giving any reason, and the right 
to suspend for default of insured, are old in the insurance business, and they are 
so radically different in substance and in purpose that there should not be, in my 
opinion, any presumption that the Legislature had suspension in mind when dealing 
with cancellation. See distinction drawn in Stutzman vy. Cicero, 136 N. W. 604; 
150 Wis. 254. Cancellation kills a contract; suspension keeps it alive. 


BOSTON INS. CO. v. HUDSON. (No. 4710.) 
(Circuit Court of Appeals, Ninth Circuit. April 5, 1926.) 
11 Federal Reporter (2d) 961. 

1. INSURANCE—STIPULATION INVALIDATING FIRE POLICY IF IN- 
SURED’S INTEREST IS OTHER THAN UNCONDITIONAL AND SOLE 
OWNERSHIP, OR SUBJECT IS BUILDING ON GROUND NOT OWNED 
BY INSURED IN FEE SIMPLE, IS VALID, AND BREACHs THEREOF 
IS COMPLETE DEFENSE TO ACTION ON POLICY. 

Stipulation in fire policy that it shall be void if insured’s interest be other than 
unconditional and sole ownership or subject of insurance be a building on ground 
not owned by insured.in fee simple is valid, and breach thereof is complete defense 
to action on policy. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


2. INSURANCE—THAT INSURER OR ITS AGENT HAD NOTICE, BEFORE 
A LOSS, OF BREACH OF SOLE OWNERSHIP AND FEE TITLE CON- 
DITIONS, DOES NOT AVAIL INSURED, WAIVE BREACH, OR WORK 
ESTOPPEL. 

That insurer or its agent had notice, before a loss of breach of condition of 
unconditional and sole ownership or fee title to ground on which insured building is 
located, does not avail insured, waive breach, or work estoppel. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—WHERE FIRE POLICY, WHOSE CONDITIONS COULD 
BE WAIVED BY INSURER’S REPRESENTATIVE ONLY BY WRITTEN 
INDORSEMENT, AND WHICH WAS VOID IF SUBJECT WAS BUILD- 
ING ON GROUND NOT OWNED BY INSURED IN FEE, WAS IS- 
SUED IN NAME OF INDIVIDUAL ON HOUSE POSSESSED BY COR- 
PORATION UNDER CONTRACT TO PURCHASE, NO RECOVERY 
COULD BE HAD THEREON, THOUGH INSURER’S AGENT KNEW 
TRUE STATE OF TITLE BEFORE LOSS. 

Where fire policy on dwelling house in possession of corporation under contract 
to purchase was issued in name of individual, without indorsement as to true state 
of title, and provided that it should be void if subject of insurance was building on 
ground not owned by insured in fee simple, and that no representative of insured 
had power to waive any provision except by written indorsement, no recovery could 
- had thereon, though insurer’s agent had knowledge of true state of title before 
Oss. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 


4. INSURANCE—NEW CONTRACT TO INSURE HELD NOT TO WAR- 
RANT RECOVERY FOR LOSS OF BUILDING ON GROUND NOT 
OWNED BY INSURED, WHERE IT WAS NOT PLEADED. 

Even if negotiations by insured, before loss, for change in or new fire policy 
on dwelling house on ground not owned by insured, as required by policy, con- 
stituted new contract to insure, no recovery could be had by record owner where 
such contract was not pleaded nor assigned to him, and insured’s authority to contract 
for corporation having equitable interest was not shown. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
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Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern Division 
of the Southern District of California; Wm. P. James, Judge. 

Action by Earl R. Hudson against the Boston Insurance Company. Judgment for 
plaintiff, and defendant brings error. Reversed. 

Gallaher, Simpson & Hays, of Fresno, Cal., and Redman & Alexander, of 
San Francisco, Cal., for plaintiff in error. 

Irvine P. Aten, of Fresno, Cal., H. R. Crozier, of Sanger, Cal., and Frank 
Kauke, of Fresno, Cal., for defendant in error. 

Before Gilbert, Hunt, and Rudkin, Circuit Judges. 

Rupkin, Circuit Judge. This was an action on a California standard form fire 
insurance policy, containing the familiar provisions that the policy shall be void if 
the interest of the insured be other than unconditional and sole ownership, or if the 
subject of insurance be a building on ground not owned by the insured in fee simple, 
and that no officer, agent, or other representative of the company shall have power 
to waive any of the provisions or conditions of the policy, except by writing indorsed 
thereon or added thereto. No testimony was offered by the defendant below, and 
there is no controversy over the facts. The policy was issued in the name of one 
Miura, the term of insurance was three years from and after January 1, 1923, and the 
subject of the insurance was a dwelling house, household furniture, and other prop- 
erty. The dwelling house and household furniture were totally destroyed by fire 
on September 25, 1923. The former was insured for the sum of $3,500, and the 
latter for $1,000. Inasmuch as the other items of property were neither damaged 
nor destroyed by the fire, further reference thereto is not deemed material. 

At the time of the issuance of the policy, and at the time of the fire, Miura 
was the owner of the household furniture; but the title to the land upon which 
the dwelling house stood was in the name of one Hudson, the plaintiff below. 
Hudson had contracted to sell the land to the Rosedale Vineyard Company, a cor- 
poration of which Miura was at one time president, and the corporation was in 
possession under its contract of purchase. At the time of the issuance of the policy, no 
statement or representation in reference to the title was made by Miura, and the 
agent writing the policy made no inquiry concerning it. About ten days before 
the destruction of the property by fire, however, Miura again consulted the agent 
in reference to some changes in the policy or contract of insurance. He desired 
to reduce the amount of insurance on the dwelling from $3,500 to $3,000, the amount 
of insurance on the household furniture from $1,000 to $900, and to add two new 
items, the first being a quantity of hay to the amount of $300, and the second a tank 
and motor to the amount of $600. In the course of this conversation the true state 
of the title to the property was revealed for the first time. The agent made a 
notation of the proposed changes on the records of his office, and directed the First 
National Bank of Sanger to return the policy to him, stating that Miura wished to 
make some changes in the insurance. The policy was never returned, as it was in 
the possession of Miura at the time, although that fact was apparently unknown until 
some time after the fire. 

While the foregoing facts appear from the testimony, they do not all appear 
from the pleadings, or even from the amended complaint, filed after the trial to 
conform to the proof. The amended complaint set forth the true state of the title to 
the property, and alleged that prior to the date of the destruction of the building and 
furniture by fire the defendant and its agent knew that Miura was not the owner of 
the land and building; knew that he was an officer of the Rosedale Vineyard Company, 
the corporation purchasing the property under contract from the plaintiff; knew that 
the ownership and legal title to the real property and building were vested in the 
plaintiff, and that an equitable interest therein was vested in the Rosedale Vineyard 
Company, as purchaser under a contract of sale; and knew that Miura was the owner 
of the household furniture and personal effects. 

The case was tried by the court below without a jury by written stipulation of 
the parties filed with the clerk. At the close of the testimony the defendant chal- 
lenged its sufficiency to support a finding and judgment in favor of the plaintiff, 
but the challenge was denied. Findings and judgment for the plaintiff followed 
and that judgment is now before us for review. The sufficiency of the testimony 
to support the judgment is the only question presented for our consideration. 

[1] The rule is well settled that a stipulation in an insurance policy that the 
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policy shall be void if the interest of the insured be other than unconditional and 
sole ownership, or if the subject of the insurance be a building on ground not 
owned by the insured in fee simple, is valid, and that a breach of that stipulation 
or condition is a complete defense to an action on the policy. Imperial Fire Ins. 
Co. v. Coos County, 14 S. Ct. 379, 151 U. S. 452, 38 L. Ed. 231; Assurance Co. v. 
Building Association, 22 S. Ct. 133, 183 U. S. 308, 46 L. Ed. 213. 

[2] It is equally well settled that the mere fact that the insurance company or 
its agent has notice of the breach before a loss will not avail the insured, or constitute 
a waiver of the breach, or work an estoppel. Kentucky Vermillion M. & C. Co. v. 
Norwich U. F. Ins. Soc., 146 F. 695, 77 C. C. A. 121; Neil Bros. Grain Co. v. Hart- 
ford Fire Ins. Co. (C. C. A.) 1 F. (2d) 904; Lumber Underwriters v. Rife, 35 S. Ct. 
717, 237 U. S. 605, 59 L. Ed. 1140. 

In the Norwich Insurance Case the policy provided that it should become void if 
the property insured remain idle for more than 30 days at any one time, unless the 
insured gave notice to the company and obtained permission to leave it idle for a 
longer period, by having the permission indorsed on the policy. The plaintiff 
offered to prove on the trial that the defendant had notice that the property was 
idle during the life of the policy, but this court held that such proof was of no 
avail, that a waiver could not be inferred from mere silence or inaction on the part 
of the insurer, and that it might wait until a claim was made under the policy and 
then claim a forfeiture by way of defense. 

In the Neil Bros. Grain Co. Case the policy provided that it should be void if, 
with the knowledge of the insured, foreclosure proceedings were commenced or 
notice given of the sale of any property covered by the policy by virtue of any mort- 
gage or trust deed, and it was contended that the insurance company was estopped to 
claim a forfeiture by reason of the commencement of foreclosure proceedings, because 
it had knowledge of the commencement of such proceedings, after the same were 
commenced and before the loss. This court ruled otherwise, however, holding that 
the mere fact that insurance company had notice of the foreclosure proceedings did 
not constitute a waiver of the breach of the condition or estop the company from 
interposing it as a defense. 

In Rife v. Lumber Underwriters, 204 F. 32, 122 C. C. A. 346, the policy contained 
a warranty that “a continuous clear space of 100 feet shall at all times be main- 
tained between the property hereby insured and any woodworking or manufactur- 
ing establishment.” There was a breach of this warranty, and because thereof the 
trial court directed a verdict in favor of the defendant. On writ of error the 
Circuit Court of Appeals for the Sixth Circuit reversed the judgment, holding that 
evidence tending to show that the insurance company issued the policy and retained 
the premium with knowledge that there was a breach of the clear space warranty, 
and that such breach would continue during the life of the policy, was competent to 
raise an estoppel against the right of the insurance company to insist on a breach 
of the clear space provision, notwithstanding the provision of the policy that no 
agent or representative of the underwriters should have power to waive any pro- 
vision or condition of the policy, except such as by its terms might be the subject 
of agreement indorsed thereon or attached thereto, and as to such provisions they 
could not be waived, unless in writing indorsed on or attached to the policy. But 
in Lumber Underwriters v. Rife, supra, the judgment of the Circuit Court of Appeals 
was reversed, the Supreme Court holding that a provision in a policy of insurance 
prescribing an express condition cannot be varied by parol evidence to the effect 
that the insurer knew that the condition was being violated, and had been violated 
during the existence of a prior policy, of which the existing ‘policy purported to be 
a renewal. 

[3] From these authorities it would seem clear that the amended complaint 
states no cause of action against the plaintiff in error. It shows’ upon its face a 
breach of the warranty as to title, and the only claim of waiver or estoppel is the 
allegation that the company and its agent had notice of the true state of the title 
befort the loss. For reasons already stated that- fact was not material. 

[4] But, if we look beyond the amended complaint, and consider the facts dis- 
closed at the trial, it will not avail the defendant in error. Some ten days before 
the fire Miura and the agent of the company had some negotiations for a change in 
the policy. Whether this change was to be made by a change in the existing policy, 
or by a new policy, is not material. The negotiation contemplated a new and 
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different contract to say the least. It may be claimed that these negotiations 
amounted to a contract to insure; but, if we concede this, no such contract was 
pleaded, no such contract was assigned to the defendant in error, and at that time 
Miura had no authority to contract in behalf of the Rosedale Vineyard Company, 
so far as the record discloses, because he had ceased to be either an officer or agent 
of that company. For these reasons, the amended complaint states no cause of 
action, and the findings and judgment are not supported by the testimony. 

The judgment of the court below must be reversed; and it is so ordered. 

GILBert, Circuit Judge (dissenting). I am unable to agree to the proposition 
that Miura, at the time of his final negotiations with the general agent of the 
defendant, had not authority to represent the insured. It is true that he had then 
ceased to be the president of the Rosedale Vineyard Company, but he remained a 
stockholder therein, and as such he had an insurable interest. Seaman v. Enterprise 
Fire & Marine Ins. Co. (C. C.) 21 F. 778; Warren v. Davenport F. Ins. C., 31 Iowa, 
464, 7 Am. Rep. 160; Riggs v. Commercial Mut. Ins. Co., 25 N. E. 1058, 125 N. ‘Y. 
7,10 L. R. A. 684, 21 Am. St. Rep. 716. He also had in his own right an insurable 
interest in the household furniture, which was his personal property, and, as specified 
in the policy, was insured in the sum of $1,000. The Rosedale Vineyard Company, of 
he was president, had an insurable interest in all the remainder of the property, by 
virtue of its possession under a contract for the purchase thereof. Milwaukee 
Mechanics’ Ins. Co. v. B. S. Rhea & Son, 123 F. 9, 60 C. C. A. 103; Phenix Insurance 
Co. v. Kerr, 129 F. 723, 64 C. C. A. 251, 66 L. R. A. 569; Alliance Ins. Co. v. 
Enders (C. C. A.) 293 F. 485; Dupuy v. Delaware Ins. Co. (C. C.) 63 F. 680. 

Miura also had the possession and custody of the property, and was responsible 
for it, and for that reason could take insurance in his own name. 26 C. J. 25; Sturm 
v. Atlantic Mut. Ins. Co., 63 N. Y. 77; Fire Ins. Ass’n of England v. Merchants’ 
& Miners’ Trans. Co., 7 A. 905, 66 Md. 339, 59 Am. Rep. 162. “One having the 
care, custody, or possession of property for another, without liability and without 
any pecuniary interest therein, may nevertheless obtain insurance upon such property 
for the benefit of the owner, and the insurance will so inure upon a subsequent addi- 
tion of an insurance, even upon the happening of a loss.” 26 C. J. 26. In brief, 
Miura, in his dealings with the defendants’ general agent, represented all interests in 
the insured property. 

The breach of a condition that the insured owns in fee simple the ground on 
which the insured property stands is not always a defense to an action on the policy. 
The law of California, by which this contract is to be construed, is declared in 
McCullough v. Home Ins. Co., 102 P. 814, 155 Cal. 659, 18 Ann. Cas. 862: “The 
clause of the policy providing that it shall be void, if the insured’s interest is other 
than sole and unconditional ownership, or the subject be a building on ground not 
owned by the insured in fee simple, is designed to remove from him the tempta- 
tion to profit by the wilful destruction of property not entirely owned by him. 
Imperial Fire Ins. Co. v. Dunham, 12 A. 668, 117 Pa. 460, 2 Am. St. Rep. 686. ‘It 
therefore follows that the clause is in most cases held to refer to the character and 
quality of the titlke—to the actual and substantial ownership, rather than to the 
strictly legal title.’ 2 Cooley, Ins., 1369. An equitable title in the insured is a 
sufficient compliance with the condition in question. A vendee in possession of 
property under a valid contract of purchase, which he is entitled to enforce specifically, 
is the holder of such equitable title. Id. 1376. And the great weight of authority 
supports the proposition that such vendee is the ‘sole and unconditional owner,’ 
within the meaning of the policy, even though a portion of the purchase price may yet 
remain unpaid.” 

Nor can I agree that the final negotiations between Miura and the general agent 
did not amount to a contract to insure. The fact that no such contract was pleaded 
is immaterial. The complaint is to be deemed amended to conform to the proof, 
in pursuance of the permission of the court given upon the decision of the case. Nor 
do I see how it can be said that the claim of waiver or estoppel rests upon the fact 
alone that the defendant and its agent had notice of the true state of the title before 
the loss. There was more than mere silence and inaction on the part of the defen- 
dant. There was failure to cancel the policy, there was retention of the premium, 
and there was a promise to reform the policy to accord with the facts. 

Fantz was a general agent of the defendant, authorized “to receive proposals” 
for insurance, “to fix rates of premiums, to receive moneys, and to countersign, issue, 
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and renew policies of insurance, signed by the president and countersigned by the 
secretary of said company.” Fantz “agreed with and promised th said D. Miura that 
changes and indorsements would be made on said policy as so requested by him, so 
as to show said true condition and status of said insured property as it in fact existed.” 
A new consideration was not necessary to support the agreement between Miura 
and the agent. Viele v. Germania Ins. Co., 26 Iowa, 9. In Knarston v. Manhattan 
Life Ins. Co., 73 P. 740, 140 Cal. 57, the court held that an oral waiver of forfeiture 
is not required to rest upon a new consideration, or a new agreement, or even upon 
such acts or conduct as would create a technical estoppel. “An insurance company 
may waive any condition of a policy inserted therein for its benefit.” Insurance Co. 
v. Norton, 96 U. S. 234, 24 L. Ed. 689. 

In Manchester v. Guardian Assurance Co.; 45 N. E. 381, 151 N. Y. 88, 56 Am. 
St. Rep. 600, it was held that, if a general agent of a fire insurance company, who 
has authority to indorse, consents to a change of title, and makes an oral agreement 
to make the required indorsement, but fails, recovery may be had upon the policy. 
“Tf, affter knowledge of all the facts, the conduct of an insurance company has been 
such as to reasonably imply a purpose not to insist upon a forfeiture of the policy of 
insurance, the law, leaning against forfeitures, will apply the peculiar doctrine of 
waiver, invented probably to prevent them, and will hold the insurer irrevocably 
bound as by an elegtion to treat the contract as if no cause of forfeiture had occurred.” 
Washburn v. Union Central Life Ins. Co., 38 So. 1011, 143 Ala. 485. 

In Neimeyer v. Claiborne, 112 S. W. 387, 87 Ark. 72. The court expressed the 
rule in similar words and observed that the law of waiver cannot be abolished by con- 
tract. “The insurer is precluded from asserting a forfeiture where, after acquiring 
knowledge of the facts constituting a breach of the condition, it has retained the 
unearned portion of the premium, or has failed to return or tender it back with 
a reasonable promptness.” 26 C. J. 325; Commercial Union Assur. Co. v. Schumaker, 
119 N. E. 532, 71 Ind. App. 526; Harland v. Insurance Co., 180 S. W. 998, 192 Mo. 
App. 198; Reimold v. Farmers’ Mut. Firt Ins. Co., 127 N. W. 17, 162 Mich. 69; 
Ignazio v. Fire Ass’n of Philadelphia, 98 N. J. Law, 602, 121 A. 456; Terminal Ice 
Co. v. Security Ins. Co. (Mo. App.) 198 S. W. 1124; Commercial Life Ins. Co. 
v. Schroyer, 95 N. E. 1004, 176 Ind. 654, Ann. Cas.- 1914A, 968; Haight v. Conti- 
nental Ins. Co., 92 N. Y. 51; Staats v. Pioneer Ins. Ass’n, 104 P. 185, 55 Wash. 51; 
N. J. Rubber Co. v. Com. Union Assur. Co., 46 A. 777. 64 N. J. Law. 580. 

Said Mr. Justice Bean in Schmurr v. State Insurance Co., 46 P. 363, 365, 30 
Or. 29, 36, “The company itself, after being advised of the breach, retained the 
premium, and took no steps whatever toward the cancellation of the policy, and 
therefore waived the forfeiture.” In New York Life Ins. Co. v. Dumler (C. C. A.) 
282 F. 969, the court said: “When the company was notified of the apparent in- 
validity of the policy, it had the right to avail itself of the defense, or to waive the 
defect and continue the insurance. Any recognition of the policy thereafter as valid 
would waive the right to invalidate it. Its continued holding of the first premium 
was a sufficient consideration.” 

In Hanover Fire Ins. Co. v. Dallavo (C. C. A.) 274 F. 258, it was provided in 
the policy that it should be void if a building insured was on ground not owned in 
fee simple by the insured, or if he-was not the unconditional and sole owner of the 
property insured. It was held that the provision was waived where the company, 
long prior to the loss, acquired actual knowledge that the insured property was on 
leased land, but retained the premiums and left the policies outstanding. In Mack- 
intosh v. Agricultural Ins. Co., 89 P. 102, 150 Cal. 440, 448, 119 Am. St. Rep. 234, 
the court approved the rule expressed in 3 Cooley, Briefs on Insurance, p. 2658, that 
it will operate as a waiver of forfeiture if an insurance company, with knowledge of 
facts vitiating a policy by its acts, declarations, or dealings, “leads the insured to 
believe himself as protected by the policy.” 

Miura paid for insurance. The defendant kept the money after full notice of 
the error in the original policy, and promised to correct the same. Surely its conduct 
and promises, under the circumstances, were sufficient to assure Miura that in the 
meantime the property was protected against loss, and sufficient to show a waiver 
by the defendant of any breach in the conditions of the policy. ‘“Forfeitures are not 
favored in the law, and * * * courts are always prompt to seize hold of any 
circumstances that indicate an election to waive a forfeiture.” Hartford Life Ins. 
Co. v. Unsell, 12 S. Ct. 671, 674, 144 U. S. 439, 449 (36 L. Ed. 496). 
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In the majority opinion certain decisions of this and other courts are cited to 
the effect that, where a policy is delivered and accepted, all parol negotiations are 
merged therein, and the contract cannot be modified by parol, and that mere knowledge 
on the part of the insurer of a breach of a condition of the policy is inadmissible to 
show a waiver, citing, among other cases, Assurance Co. v. Building Association, 22 
S. Ct. 133, 183 U. S. 308, 46 L. Ed. 213, and Lumber Underwriters v. Rife, 35 S. Ct. 
717, 237 U. S. 605, 59 L. Ed. 1140. I cannot see that the cases so cited are in point. 
It is to be admited that waiver may not be predicated upon the insurer’s mere know- 
ledge that the insured has committed a breach of warranty. Nor is the present case 
one in which it is sought to vary the terms of the policy by proof of parol negotia- 
tions contemporaneous with or prior to the written contract. On the contrary, the 
case comes within the rule of American Fire Ins. Co. v. King Lumber Co., 39 S. Ct 
431, 250 U. S. 2, 13, 63 L. Ed. 810, where the court explained the purport of Lumber 
Underwriters v. Rife. 

But, irrespective of the question of waiver, I submit that the negotiations between 
Miura and the agent constituted a valid oral contract, later to be expressed in writing. 
All the terms and conditions of the*contract were agreed upon, and the defendant had 
received its premium in consideration thereof. There was nothing to indicate that 
the negotiations resulted only in a preliminary oral contract, to take effect in the 
future. In Eames v. Home Ins. Co., 94 U. S. 621, 24 L. Ed. 298, Mr. Justice 
Bradley said: “It is sufficient if one party proposes to be insuted, and the other 
party agrees to insure, and the subject, the period, the amount, and the rate of insur- 
ance is ascertained or understood, and the premium paid, if demanded. It will be 
presumed that they contemplate such form of policy, containing such conditions and 
limitations as are usual in such cases, or have been used before between the parties.” 
A case in point is Western Assurance Co. v. McAlpin, 55 N. E. 119, 23 Ind. App. 220, 
77 Am. St. Rep. 423, where, after the expiration of a policy, there was an oral 
contract to reinsure in the name of a new owner. The agent credited the insured 
with payment of the premium, and promised that he would attend to the matter. It 
was held that the insurance contract took effect from the date of that agreement, 
and not from the date of the issuance of the new policy. 


CALEDONIAN INS. CO. v. JONES. (8 Div. 783.) 
(Supreme Court of Alabama. Oct. 15, 1925. Rehearing Granted Dec. 10, 1925. 
Rehearing Denied May 6, 1926.) 
108 Southern Reporter 331 

1. INSURANCE—COUNT OF COMPLAINT HELD TO SUFFICIENTLY 
ALLEGE INSURANCE OF PROPERTY DESTROYED BY FIRE UNDER 
POLICY SUED ON (CODE 1907, § 5382, FORM 13). 

Count of complaint, claiming stated sum as value of described building “which 
defendant * * * insured against loss or damage by fire,” and “was destroyed by 
fire” on certain day, held to sufficiently allege insurance of property destroyed by 
fire, under policy sued on, in view of Code 1907, § 5382, form 13. 

(For other cases, see Insurance, Dec. Dig. § 629[2]). 

2. INSURANCE—PROOF THAT INSURED WAS PUT TO TROUBLE AND 
EXPENSE IN MAKING SUPPLEMENTAL PROOF OF LOSS HELD 
FOR JURY. 

Proof, in action on fire insurance policy, that plaintiff was put to trouble and 
expense in making supplemental proof of loss, as averred in replication to plea of 
forfeiture by taking additional insurance, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15]). 

On Rehearing. 

3. INSURANCE—INSURER’S LETTER, DECLINING TO ACCEPT PROOF 
OF LOSS AS NOT STATING ALL OTHER INSURANCE COVERING 
PROPERTY, HELD NOT TO SHOW WAIVER OF FORFEITURE 
AFTER FULL KNOWLEDGE OF BREACH OF PROVISIONS AGAINST 
OTHER INSURANCE. 

Letter from insurer to insured, declining to accept paper as proof of loss for 
stated reasons, among which was that it did not state all other insurance covering 
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property, held insufficient to show waiver of forfeiture after full knowledge of 
breach of provisions against other insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[8]). 
Appeal from Circuit Court, Morgan County; O. Kyle, Judge. 


Action by Ezra Jones against the Caledonian Insurance Company. From a 
judgment for plaintiff, defendant appeals. Transferred from Court of Appeals under 
Code 1923, § 7326. Reversed and remanded on rehearing. 

Count 1 of the complaint is as follows: 


“Count 1. The plaintiff claims of the defendant the sum of $600, with interest 
thereon, the value of a one story frame building with shingle roof, its additions and 
foundations, situated at No. 420 on the east side of the Somerville Pike, in Albany, 
Ala., and which the defendant on, to wit, February 10, 1923, insured against loss or 
damage by fire for the term of one year, and which property was destroyed by fire 
on January 31, 1924, of which the defendant has had notice.” 

Plaintiff's replication 3 to plea 4 is as follows: 

“Third. Plaintiff avers that the defendant waived the forfeiture set up in plea 
No. 4, for that, after knowledge of the fact that there was another policy of insur- 
ance covering the same property, and after plaintiff had forwarded a statement of 
the loss under the policy sued on to defendant the defandant, through its duly 
authorized agent, acting within the scope of his employment, wrote plaintiff as follows: 

‘ ‘Southern Adjustment Bureau, Incorporated, 


Atlanta, Georgia. 
* ‘No. 85098. Birmingham, Alabama. 


! , March 11, 1924. 
‘‘Ezra Jones, c/o Cain, Wolcott & Rankin, Agents, Albany, Alabama: Re Loss 


Ezra : teat Albany, Ala., Fire of January 31, 1924. We are in receipt of your paper 
dated February 28th, addressed to the Caledonian Insurance Company of Scotland, 
which paper we presume you intended as a proof of loss. The said Caledonian 
Insurance Company of Scotland does not accept said paper as proof of loss, for the 
following, among other, reasons: First. Said paper does not state time of fire. 
Second. Said paper does not state the interest of the assured and all others in the 
property. Third. Said paper does not state whether the property is incumbered. 
Fourth. Said paper does not state all other insurance covering the property. Fifth. 


Said paper does not contain copies of all descriptions and schedules contained in all 
policies. 


“ 


‘As above stated, the Caledonian Insurance Company of Scotland does not 
accept the above-mentioned paper as proof of loss, and same is being held at this 
office subject to your order. 


“ 


‘Yours truly, 
Southern Adjustment Bureau, 
‘GVL—1 By Geo. V. Long.’ 

“That thereupon, and straightway, plaintiff employed an attorney to prepare an 
amended and supplemental statement and proof of loss, which was done, and same 
was forwarded to, and received by, defendant on or about March 4, 1924, and 
defendant made no objection to the sufficiency of said proof of loss as amended, and 
this plaintiff was put to and incurred trouble and expense in and about making the 
said supplemental proof of loss.” 

This replication was amended by “adding thereto the following” 

“That at and before said letter was written defendant’s said duly authorized 
agent, who at the time was acting within the line and scope of his employment, had 
full knowledge of the existence of the contract of insurance with another insurance 
company as set forth in plea 4.” 

Coleman, Coleman, Spain & Stewart, of Birmingham, and Eyster & Eyster, of 
Albany, for appellant. 

S. A. Lynne, of Decatur, for appellee. 

Tuomas, J. [1] Demurrer to count 1 of the complaint was properly overruled. 
The count sufficiently alleged that plaintiff insured the property destroyed by fire 
under the policy sued on. Code 1907, § 5382, p. 1196, form 13; Exchange Assurance 
of London v. Almon, 202 Ala. 374, 80 So. 456; Prudential Casualty Co. v. Kerr, 202 


Ala. 259, 80 So. 97; Liverpool & London & Globe Ins. Co. v. Lowe, 208 Ala. 12, 
93 So. 765. 
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The overruling of demurrer of defendant to plaintiff’s replication numbered 3 
as amended, as answer to the forfeiture set up in plea 4, is urged as error. The plea 
alleged that, contrary to the contract provision—not to have or take other insurance 
—the plaintiff took additional insurance. 

The question of the breach of the condition and forfeiture of insurance, where 
there was a known breach, was considered in Queen Ins. Co. v. Young, 86 Ala. 424, 
430, 5 So. 116, 118 (11 Am. St. Rep. 51), and the effect of that holding was that 
courts did not favor forfeitures and “are usually inclined to take hold of any cir- 
cumstances which indicate an election to waive a forfeiture ;” that, if, after knowledge 
of the breach, the defendant enters into “negotiations or transactions with the 
assured, which recognize and treat the policy as still in force, or induces the assured 
to incur trouble or expense, it will be regarded as having waived the right to claim 
the forfeiture.” Liverpool & London & Globe Ins. Co. v. McCree, 213 Ala. 534, 
105 So. 901; Southern States Fire Ins. Co. v. Kronenberg, 199 Ala. 164, 74 So. 63; 
Insurance Co. of North America v. Williams, 200 Ala. 681, 77 So. 159; Sov. Camp, 
W. O. W., v. Allen, 206 Ala. 41, 89 So. 58; New Brunswick Fire Ins. Co. v. Nichols, 
210 Ala. 63, 97 So. 82. 

The averred facts show that proof of loss was made and that defendant knew 
of the breach by the taking of additional insurance, and, being advised of its right 
to claim a forfeiture, elected to write the letter set forth in the replication calling 
for additional-information by way of perfection of the proof of loss. This plaintiff 
turnished at the averred additional expense. 

The failure to declare the forfeiture upon knowledge of the breach averred in 
effect was to say to assured: 

“Your statement of proof of loss is incomplete without showing these facts 
specified.” 

This in effect said to assured: 

“You may incur trouble and expense to that end in compliance with the request 
for completion of the proof of loss.” 

Thereby was waived the breach of which defendant had knowledge when the 
proof of loss was first made. McNally v. Phoenix Ins. Co., 137 N. Y. 389, 33 N. E. 
475. There was no error in the ruling on demurrer to said replication. Knicker- 
bocker Ins. Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689, 692. 

If defendant at the time it wrote the letter intended to avail itself of the breach 
of the warranty, covenant, or condition referred to—as to additional insurance—the 
requirement of section 4 of its letter saying “said paper does not state all other 
insurance covering the property” was wholly unnecessary. The forfeiture could be 
predicated on a breach of one additional contract of insurance as well as upon many. 

{2] There was no error in declining the general affirmative instructions re- 
quested by the defendant. The proof of the fact of plaintiff having been put to 
trouble and expense as averred in replication to plea 4 was for the jury. Watts v. 
Metropolitan Life Ins. Co., 211 Ala. 404, 100 So. 812. And there was no error in 
overruling the motion for a new trial on the foregoing grounds. 

The affidavits of the jurors Grayson and McKenna show that there was no 
previous agreement of the jury to abide by a quotient result and to render an 
unlawful quotient verdict. Ala. City, G. & A. Ry. Co. v. Lee, 200 Ala. 550, 76 So. 
908; N. M. C. B. & L. Ass’n v. Plemmons, 210 Ala. 286, 98 So. 12. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Bouldin, JJ., concur. 

On Rehearing. 

Tuomas, J. [3] The action of the trial court in overruling demurrer to repli- 
cation No. 3 as amended has been re-examined in conference by all the justices, and 
it is now held to be error. In view of paragraph 4 of the letter calling for further 
information on the subject of other insurance, when considered with the other expres- 
sions contained in the letter and set out in that pleading, it is not sufficient to show 
a waiver after full knowledge of a breach of the contract provisions not to have or 
take other insurance. Antes v. West Assur. Co., 84 Iowa, 355, 51 N. W. 7. 

All the Justices concur in granting the application for rehearing, and the cause 
is reversed and remanded. 

Application granted. Judgment of affirmance set aside, and reversed and re- 
manded. 
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NATIONAL FIRE INS. CO. v. CROOKER. (No. 12444.) 
(Appellate Court of Indiana, in Banc. May 19, 1926.) 
151 Northeastern Reporter 734. 
1. INSURANCE. 


After denial of liability by insurer within period for submission of proofs of 
loss, insured is not required to submit proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


2. INSURANCE—JURY MIGHT PROPERLY INFER THAT PERSON WHOM 
INSURED WAS DIRECTED TO SEE AT INSURED’S GENERAL 
OFFICE, AND WHO DENIED LIABILITY, SPOKE WITH AUTHORITY. 
Where insured, after fire loss, was sent to insurer’s general office by agent, and 

was there instructed to see a certain persons, who denied liability, jury might properly 

infer that such person spoke with authority of insurer, in absence of proof to contrary, 
precluding necessity of insured’s thereafter submitting proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

Appeal from Newton Circuit Court; Geo. A. Williams, Judge. 

Action by Elizabeth Crooker against the national Fire Insurance Company. Judg- 
ment for plaintiff and defendant appeals. Affirmed. 

Fred G. Richmire, of Morocco, and T. B. Cunningham, of Kentland, for appellant. 

Hanley & Hanley, of Rensselaer, for appellee. 

Nicuots, C. J. [1] Action by appellee against appellant upon a policy of fire insur- 
ance by which appellant insured appellee’s stock of merchandise at $400, her store, office 
furniture, and fixtures for $200, and her household goods for $1,000. It is averred in 
the complaint that appellee’s property was on June 7, 1923, destroyed by fire; that 
appellees had performed all of the terms and conditions of the policy of insurance by 
her to be performed; and that appellant had refused to pay. There was a demand 
for judgment for $1,600. A trial by jury resulted in a verdict for $1,263.23 in favor 
of appellee. Appellant filed its motion for a new trial, which, after appellee had 
remitted $50.81 of the evrdict, was overruled. The error properly presented in this 
court is that the court erred in overruling the motion for a new trial. Appellant 
presents that by the terms of the policy appellee was required to file proofs of loss 
as a condition precedent to maintaining her action, and that, having failed to file 
such proof, she cannot prevail. But it appears by the evidence that within the 60-day 
period provided in the policy, within which time the proofs of loss were required to be 
filed, appellant denied its liability by a refusal to pay the loss. Appellant having denied 
liability, appellee was not required thereafter to submit proofs of loss, and appellant 
may not now be heard to object that such proofs were not filed. Niagara Insurance 
Co. v. Abell, 76 Ind. App. 255, 122 N. E. 667, 668; Germania Fire Insurance Co. v. 
Pitcher, 160 Ind. 392, 64 N. E. 921, 66 N. E. 1003; Providence Insurance Co. v. Wolf, 
168 Ind. 690, 697, 80 N. E. 26, 120 Am. St. Rep. 395. 

In National Masonic, etc., Association v. McBride, 162 Ind. 379, on page 381, 70 
N. E. 483, 484, the court, speaking of the question of a waiver of proofs of loss, 
said that— 

“In such cases very slight circumstances have been held sufficient evidence of 
the intention of the insurer not to take advantage of the breach or to insist upon the 
forfeiture.” 

[2] Appellant states as a proposition of law that a condition of a policy can only 
be waived by an agent possessing competent authority, and that a mere local agent 
cannot waive such condition. Conceding, but not deciding, that the whole of appellant’s 
proposition is the law, it does not have application to the facts of this case as disclosed 
by the evidence. It appears by the evidence that the local agent who wrote the policy 
was a Mr. Simms, and that under the direction of this local agent appellee went to 
appellant’s office in the city of Chicago, which was appellant’s general office, and, hav- 
ing failed to see the adjuster, went a second time by Mr. Simms’ direction, and that 
appellee was sent back a third. time by Mr. Simms, and was instructed to see Mr. 
Heald, who denied any liability, and refused to make payment, which denial and refusal 
was within the time that under the policy appellee was required to file proofs of loss. 
In the absence of proof to the contrary, the jury might very properly infer that Mr. 
Heald in the general office, and to whom appellee was sent by appellant’s local agent, 
spoke with the authority of appellant. 

[3] Appellant complains that it was error for the court to exclude evidence of 
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an adjuster that certain property lost by the fire was household goods and certain 
cther property fixtures. But it appears by the record that, when appellant propounded 
its question, appellee objected thereto, and the objection was sustained. Thereafter 
appellant made its offer to prove, but such offer was too late. 

In Gunder v. Tibbits, 153 Ind. 591, 55 N. E. 762, the court, after discussing the 
ruling similar to the one here involved, said: 

“It has been repeatedly decided that the only proper practice is to propound: the 
question to the witness on the stand, and, if objection to the question is made, to 
state to the court what the examiner proposes to prove by the witness’ answer to 
the question, and then, if the objection is sustained, to reserve an exception to the 
ruling on the question.” 

[4] Appellant complains of certain instructions given by the court on its own 
motion, but, notwithstanding the fact that the instructions given by the court are not 
set out in appellant’s brief as required by rule 22 of the Supreme and Appellate Courts, 
we have examined the instructions complained of by appellant as they appear in its 
brief only in its motion for a new trial, and we hold that, even if they had been 
properly presented for our consideration, no reversible error was committed in giving 
them. 

Affirmed. 


THOMPSON v. LONDON ASSUR. CORPORATION. SAME v. HENRY 
CLAY FIRE INS. CO. SAME v. AMERICAN FIRE INS. CO. 
(Court of Appeals of Kentucky. Dec. 11, 1925. Rehearing Denied May 7, 1926.) 
282 Southwestern Reporter 553. 
1, INSURANCE. 


In action on written policy of insurance, the burden of proving a defense, voiding 
policy, is on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 

Appeal from Circuit Court, Clark County. 

Suits by H. V. Thompson against the London Assurance Corporation, against 
the Henry Clay Fire Insurance Company, and against the American Fire Insurance 
Company. Judgment for defendants, and plaintiff appeals. Affirmed. 

C. F. Spencer, of Winchester, for appellant. 

Beverly R. Jouett, of Winchester, and O’Rear, Fowler & Wallace, of Frankfort, 
for appellees. 

Drury, C. The appellant, whom we will refer to as plaintiff, began this litigation 
by instituting suits against the following insurance companies, seeking to recover of 
them the following amounts: American Fire Insurance Company, $2,000; Henry 
Clay Fire Insurance Company, $1,500; London Assurance Corporation, $1,000. The 
cases were heard together, and the trial resulted in a judgment for the appellees, whom 
we will refer to as the defendants. 

On June 22, 1920, the plaintiff made application to the Hurst Home Insurance 
Company for $4,000 insurance upon a dwelling house situated on a farm in Clark 
County, Ky. The agent of that company examined the risk and advised plaintiff that 
he could not write him more than $3,000 insurance on the property. Thereupon plain- 
tiff executed an application for that sum and a policy for that amount was issued to 
him. That policy contained this provision: 

“The insured shall take out no insurance in any other company either on the 
within described property or property contained within buildings insured in this com- 
pany, excepting live stock, without the written consent of the general manager and 
secretary; and, if such other insurance is taken out by the insured without the written 
consent of the general manager and secretary, then and in that event this policy shall 
be null and void.” 

After this insurance had’ been in effect for some time, the plaintiff wrote the 
following letter : 

“Winchester, Ky., March 10, 1921. 

“Hurst Home Insurance Co., Millersburg, Ky.—Sirs: “In looking over my policy 
I see your company did not increase the amt. of insurance on brick & frame metal 
roof dwelling used by tenant on my McKinney farm 7 mi. N. W. of this city. 
$3,000.00 is now carried by your company & I asked for $1,000.00 increase. Think 
residence worth $6,000.00. I wish to notify the company that I am applying for addi- 
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tional insurance on the property in another company, which will no doubt be obtained. 
“Yours truly, H. V. Thompson.” 

On the next morning, about 6:30, and before he had mailed this letter, he called 
the agent of the american Fire Insurance Company, and placed with him $2,000 insur- 
ante upon this property,.and, at the time, told him he was canceling some other in- 
surance in the Hurst Home. He then called the agent of the Henry Clay Fire Insur- 
ance Company, placed with him $1,500 insurance, and said he wanted to carry $4,500 
insurance on the building, and was canceling his Hurst Home insurance. Next he 
called the agent of the London Assurance Corporation, placed $1,000 insurance with 
him, and told him that he was taking out some insurance on this dwelling, and that he 
had a policy in the Hurst Home for $3,000. After that he went to the station at 
Winchester, and there mailed the letter to the Hurst Home Insurance Company. 
a 1 and 2 o’clock the next morning, March 12, 1921, this property was destroyed 
by fire. 

Defendants denied liability under their contracts for three reasons: One, because 
each contract contains a provision that the policy should be void if other insurance 
was procured upon the property without the consent of the company; two, because the 
property was intentionally destroyed by the plaintiff; three, because the insurance 
was procured by a misrepresentation of material facts. Replies to these answers 
made up the issues. These issues were submitted to the jury under instructions of 
which the plaintiff is complaining, but which we have examined and find to be more 
favorable to him than necessary. 

[1] He insists that the court erred in adjudging that the burden of proof was on 
the defendants; but he had sued upon written contracts made by the defendants, the 
execution of which they admitted, and, if no evidence had been introduced, he would 
have succeeded. Therefore the court did not err in adjudging the burden to be on 
the defendants. . 


[2] His next complaint is that the court erred in permitting counsel for defend- 
ants to read to the jury a reply filed by plaintiff in another action, but, inasmuch as 
this error was not saved by setting it out in the bill of exceptions, we cannot con- 
sider it. We have often announced this rule, and in the case of Hopkins v. Com- 
monwealth, 210 Ky. 378, 275 S. W. 881, we stated the reason for the rule. 

[3] Plaintiff complains of the evidence, but as he has not, in his brief, dis- 
cussed that, or sought to point out the objectionable evidence, that will be treated as 
waived. See McCorkle v. Chapman, 181 Ky. 607, 205 S. W. 682. 

[4] His last complaint is that the verdict is not supported by the evidence. Of 
course, the witnesses did not entirely agree. They rarely do. There was some evi- 
dence favorable to each party. The jury saw and heard the witnesses, and had better 
opportunity to judge of their interest and credibility than we have. There have been 
two trials of this case. The first jury failed to agree, which would indicate that 
there was conflict in the evidence, and that the evidence was not all one way. The 
second jury, however, did agree. We can see no reason for disturbing the verdict. 

The judgment is affirmed. : 


FREED REALTY CO., Inc., v. NATIONAL FIRE INS. CO. (No. 25796.) 
(Supreme Court of Louisiana. March 29, 1926.) 
108 Southern Reporter 228 


1. INSURANCE—OWNER OF BUILDING DESCRIBED IN FIRE POLICY 
AS ONE-STORY COMPOSITION ROOF BRICK BUILDING, AND HAV- 
ING COMMON WALL WITH ADJOINING TWO-STORY SLATE ROOF 
BRICK BUILDING, HELD NOT ENTITLED TO RECOVER ON SUCH 
POLICY ON THEORY IT COVERED TWO-STORY BUILDING ALSO. 
Owner of building described in fire policy as one-story composition roof brick 

building, and having common wall with adjoining two-story slate roof brick building, 

held not entitled to recover on such policy on theory it covered two-story building also. 
(For other cases, see Insurance, Dec. Dig. § 163[1]). 


2. INSURANCE—OWNER OF BUILDING DESCRIBED IN FIRE POLICY 
AS ONE-STORY COMPOSITION ROOF BRICK BUILDING HELD 
NOT ENTITLED TO RECOVER ON SUCH POLICY ON THEORY IT 
COVERED ALSO FRAME STRUCTURE, COMPOSITION ROOF, USED 
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AS GYMNASIUM, IN REAR OF SUCH BUILDING, AND EXTENDING 

INTO YARD BEHIND ANOTHER ADJOINING BUILDING. 

Owner of building described in fire policy as one-story composition roof brick 
building held not entitled to recover on such policy on theory it covered also frame 
structure, composition roof, used as gymnasium, in rear of such building and 
extending into yard behind another adjoining building. 

(For other cases, see Insurance, Dec. Dig. § 163[1]). 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Action by the Freed Realty Company, Inc., against the National Fire Insurance 
Company. From a judgment of dismissal, plaintiff appeals. Affirmed. 

Henry W. Robinson, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellee. 

O’Niett, C. J. This is a suit on a fire insurance policy for $5,000. The policy 
covered the one- story composition roof brick building, No. 1029 Iberville street, in 
New Orleans. The insured, plaintiff in this suit, owned also the two-story slate roof 
brick building, No. 1031 and 1033 Iberville street. The two-story building was in- 
sured for $10,000 by the General Fire Insurance Company, of Paris. The two build- 
ings were adjacent, having a common wall between them. There was a brick fire 
wall, extending four feet above the roof, over the front and rear and outside wall of 
the one-story building. A fire occurred in the two-story building, damaging it to 
the extent, approximately, of $15,000, and damaging the one-story building to the 
extent of $82. The General Fire Insurance Company paid the $10,000 insurance on 
the two-story building, and the defendant, National Fire Insurance Company, paid 
the $82 for the damage to the one-story building. This suit is for the unpaid $4,918 
of insurance on the one-story building. The demand was rejected and the suit 
dismissed. The plaintiff has appealed. 

[1]. The theory of the apellant is twofold. It is contended, first, that the two 
brick buildings were really only one building, and therefore that this $5,000 policy on 
the building described as a one-story composition roof brick building, No. 1029 
Iberville street, covered also the adjacent two-story slate roof brick building, No. 
1031 and 1033 Iberville street. It is contended, secondly, that this $5,000 policy on 
the one-story brick building covered also a frame structure, covered with a compo- 
sition roof, over a gymnasium, in the yard behind the one-story brick building, and 
extending into the yard behind the two-story brick building; which frame structure, 
with its composition roof, was also damaged by the fire. 

[2] We agree with the district court, that the one-story brick building, covered 
by the policy sued on, and the two-story brick building, covered by the $10,000 policy, 
were not one or the same building. The insurance on the one-story brick building, 
therefore, did not cover the excess of damage done to the two-story building. We 
agree with the district court also that the frame structure, covered with composition 
roofing, and used as a gymnasium, in the rear of the one-story brick building, and 
extending into the yard behind the two-story building, was not a part of the one-story 
brick building, and was therefore not covered by the policy sued on. 

The judgment appealed from is affirmed. 


ALLEN v. ST. PAUL FIRE & MARINE INS. CO. (No. 25117.) 
(Supreme Court of Minnesota. April 23, 1926.) 
208 Northwestern Reporter 816 
(Syllabus by the Court.) 

1, INSURANCE—UNION MORTGAGE CLAUSE IN INSURANCE POLICY 
IS NOT AVOIDED, THOUGH AT TIME OF ISSUANCE OF POLICY 
THERE WAS OTHER INSURANCE ON PROPERTY, AND THOUGH 
IT WAS CONDITION OF POLICY THAT IN SUCH EVENT POLICY 
SHOULD BE VOID (GEN. ST. 1923, § 3512). 

The union mortgage clause in an insurance policy constitutes an independent 
contract between the insurer and the mortgagee; and that contract is not avoided, 
though at the time of the issuance of the policy there was other insurance upon the 
property, and though it was a condition of the policy that in such event the policy 
should be void. 


(For other cases, see Insurance, Dec. Dig. § 271.) 
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2. INSURANCE—MORTGAGEE HAS INSURABLE INTEREST IN MORT- 
GAGED PROPERTY. 

A mortgagee has an insurable interest in the mortgaged property. 
(For other cases, see Insurance, Dec. Dig. § 115[5]). 

3. INSURANCE—WHERE MORTGAGOR INSURED MORTGAGED PROP- 
ERTY, AND INFORMED MORTGAGEE THAT HE HAD NO INSUR- 
ANCE, AND IN EFFECT REFUSED TO GET ANY, POLICY PRO- 
CURED BY MORTGAGEE IN USUAL STANDARD FORM, WITH 
UNION MORTGAGE CLAUSE, WITH LOSS PAYABLE TO MORT- 
GAGEE, WAS VALID, AND NOT AFFECTED BY OTHER INSURANCE. 


The mortgagor in a mortgage in which the plaintiff was mortgagee covenanted 
to keep the mortgaged property insured in a stock company, loss payable to the 
mortgagee, and agreed that, if he failed to do so, the mortgagee might procure 
insurance, and that the cost thereof should be a lien upon the property. The mortgagor 
procured insurance in a farmers’ mutual company. He informed the mortgagee that 
he had none, and in effect refused to get any. The mortgagee procured a policy in a 
stock company in the usual standard form with a union mortgage clause, and with 
loss payable to himself as mortgagee. It is held that, whether the policy be consid- 
ered as insuring the mortgage interest of the plaintiff, or covering the property of the 
mortgagor with loss payable to the plaintiff under a union mortgage clause, it was 
valid as between the defendant and the plaintiff, and not affected by the other insur- 
ance existing at the time on the mortgagor’s interest. 

(For other cases, see Insurance, Dec. Dig. § 288[1]). 


4. INSURANCE—WHERE INSURANCE COMPANY INSURING INTEREST 
OF MORTGAGEE DENIED LIABILITY BECAUSE OF EXISTENCE OF 
INSURANCE TAKEN OUT BY MORTGAGOR, PROOFS OF LOSS 
WERE WAIVED. 


The defendant was notified of the loss, and sent an adjuster to investigate. The 
answer admitted the receipt of purported proofs. The company promptly denied 
liability because of the existence of the policy issued by the farmers’ mutual. Held, 
that proofs of loss were waived. 

(For other cases, see Insurance, Dec. Dig. § 559[1]). 


Appeal from District Court, Clay County; Carroll A. Nye, Judge. 

Action by John W. Allen against the St. Paul Fire & Marine Insurance Com- 
pany. Verdict for plaintiff, and defendant appeals from an order denying its motion 
for a new trial. Affirmed. 

Oppenheimer, Dickson, Hodgson, Brown & Donnelly, af St. Paul, and Christian 
G. Dosland, of Moorhead, for appellant. 

Charles S. Marden and Henry C. Stiening, both of Moorhead, for respondent. 

Dise.t, J. Action on a policy of fire insurance. The court directed a verdict 
for the plaintiff. The defendant appeals from the order denying its motion for a 
new trial. 

[1] 1. Henry Aigner was the owner of a farm mortgaged to the plaintiff. In 
the mortgage he and his wife covenanted : 

“At their own expense to keep the buildings on said premises at all times insured 
in some reliable stock insurance company or companies, to be approved by the party 
of the second part, his heirs or assigns, for at least the sum of $2,000, payable in 
case of loss to said party of the second part to the amount then secured by this 
mortgage; and, in case of failure * * * to keep said buildings so insured, the 
said party of the second part, his heirs, administrators, or assigns, may at his option 
* * * effect such insurance on such buildings, and the sum or sums which may be 
so paid by said party of the second part, his heirs, administrators, or assigns, 

* * in effecting such insurance, shall bear interest from the time of such pay- 
ment, at the rate of six per cent per annum * * ¥* and shall be deemed * * 
to be an additional lien upon said premises.’ 

On July 18, 1921, Aigner insured his buildings for five years in a farmers’ 
mutual company for $4,700, $1,500 of which was on his dwelling house. He did not 
make the loss payable to the plaintiff. A fire destroyed his dwelling in April, 1923. 
A few months before the plaintiff interviewed him about the insurance. They were 
not on friendly terms. Aigner told him that he had no insurance. The plaintiff 



































































































296 The Insurance Law Journal, Vol. 67 [Aug., 1926 


asked him to procure insurance, and he told him he would when he got the money. 
He knew of the covenant in the mortgage, and understood that the plaintiff “could 
force me to go and put on insurance. I thought that he had a right to do that.” The 
plaintiff surveyed the buildings, and told Aigner that he was going to insure, and 
Aigner told him “that was his business.” 

In February, 1923, an application was made to the defendant to insure in the sum 
of $3,000, of which $1,200 was on the dwelling house. The application was entitled, 
“Application of Henry Aigner, post office Barnesville, county of Clay, state of Min- 
nesota.” It was signed, in the handwriting of the plaintiff, “Henry Aigner, by John 
Allen, Applicant.” The plaintiff also signed the agent’s report. Apparently he at 
times solicited insurance through the defendant’s agency at Moorhead. The policy con- 
tained a loss payable clause in the language of the statute (G. S. 1923, § 3512) as 
follows: 

“Subject to the stipulations, provisions, and conditions contained in this policy, the 
loss, if any, is payable to John W. Allen, Barnesville, Minn., mortgagee, as his, her, or 
their interest may appear.” 

The policy contained a union mortgage clause in the language of the statute (G. S. 
1923, § 3512) as follows: 

“Tf this policy shall be made payable to a mortgagee of the insured real estate, 
no act or default of any person other than such mortgagee, or his agents, or those 
claiming under him, shall affect such mortgagee’s right to recover in case of loss 
on such real estate.” 

Each policy, that of the farmers’ mutual and that of the defendant, had this 
provision : 

“This policy shall be void * * * if the insured now has or shall hereafter make 
any other insurance on said property without the assent of the company.” 

When a policy contains a clause making the loss payable to the mortgagee as his 
interest may appear, sometimes called an open mortgage clause, the mortgagee is a 
sort of conditional appointee to receive what would otherwise come to the mort- 
gagor, and if the mortgagor forfeit his right to insurance, the loss payable clause is 
of no avail to the mortgagee; but, under the union mortgage clause, the mortgagee has 
an independent contract with the insurer which is not affected by the future conduct 
of the insuring mortgagor. Bankers’ Joint Stock Land Bank v. St. Paul, Fire & 
Marine Ins. Co., 197 N. W. 749, 158 Minn. 363; Magoun v. Fireman’s Fund Ins. Co., 
91 N. W. 5, 86 Minn. 486, 91 Am. St. Rep. 370. Whether acts done prior to the 
issuance of the policy containing the union mortgage clause avoid the insurance is a 
question of greater difficulty. In Syndicate Ins. Co. v. Bohn, 65 F. 165, 178, 12 
C. C. A. 531, 544 (27 L. R. A. 614), the Circuit Court of Appeals of this circuit, 
Sanborn, J., said: 

“Our conclusion is that the effect of the union mortgage clause, when attached 
to a policy of insurance running to the mortgagor, is to make a new and separate 
contract between the mortgagee and the insurance company, and to effect a separate 
insurance of the interest of the mortgagee, dependent for its validity solely upon the 
course of action of the insurance company and the mortgagee, and unaffected by any 
act or neglect of the mortgagor, of which the mortgagee is ignorant, whether such act 
or neglect was done or permitted prior or subsequent to the issue of the mortgage 
clause.” 

And in Smith v. Union Ins. Co., 55 A. 715, 717, 25 R. I. 260, 266 (105 Am. St. 
Rep. 882), the court said: 

“And the two contracts combined in the policy and the mortgage clause are 
separable and independent from the beginning. When the first fails, or if it never 
attaches, the second begins and proceeds subject to its own conditions and limitations.” 

This is very nearly, if not precisely, the holding in Magoun v. Fireman’s Fund 
Ins. Co., 91 N. W. 5, 86 Minn. 486, 91 Am. St. Rep. 370. All the authorities are not 
to that effect. See notes, 18 L. R. A. (N. S.) 197-208, 25 L. R. A. (N. S.) 1226, and 
31 L. R. A. (N. S.) 455, where the cases are collated. But the demand for actual 
security to the mortgagee, and the apparent purpose of the union clause, make it the 
rule which must necessarily prevail. The following cases may be noted: Hastings v. 
Westchester Ins. Co., 73 N. Y. 141; Eddy v. London Assur. Corp., 38 N. E. 307, 143 
N. Y. 311, 25 L. R. A. 686; Hanover Fire Ins. Co. v. Bohn, 67 N. W. 774, 48 Neb. 
743, 58 Am. St. Rep. 719; Hartford Fire Ins. Co. v. Olcott, 97 Ill. 439. 

{2] 2. The plaintiff, as mortgagee, had an insurable interest in the buildings. 


Fire] Marsden v. Williams 297 


26 C. J. 29; Imperial Elev. Co. v. Bennett, 149 N. W. 372, 127 Minn. 256; Mark v. 
London & Liverpool & Globe Ins. Co., 198 N. W. 1003, 159 Minn. 315, 38 A. L. R. 310. 
The mortgagor and mortgagee have separate property interests. 

[3] 3. The policy is to be taken as one covering the insurable interest of the 
plaintiff ; that is, one taken by him for his own benefit, or as one taken in the name of 
Aigner, under the authority of the mortgage, with a union mortgage clause and loss 
payable to the plaintiff. It is not a nullity. The policy is to be taken either as 
insuring the plaintiff's mortgage interest, with no misrepresentations, for there was 
no other insurance upon his interest, or as insuring the mortgagor’ s interest, with a 
union mortgage clause and loss payable to the mortgagee, and a misrepresentation as 
to other insurance which would not affect the mortgagee. In either event the insurer 
should pay. Upon the effect on the mortgagor of the mortgagee taking insurance on 
his interest Gould v. Maine, etc., Ins. Co., 96 A. 732, 114 Me. 416, with annotation in 
L. R. A. 1917A, 604, 607-610, may be noted. Both parties cite Church of St. George 
v. Sun Fire, etc., Co., 55 N. W. 909, 54 Minn. 162. It is not controlling for either. 

[4] 4. There is the further question of the waiver of proofs of loss. The com- 

plaint alleges that on May 1, 1923, the plaintiff made proof of loss, as required by 
the policy, and presented it to the defendant, and that the defendant denied liability. 
The answer admitted— 
“that on or about the 30th day of April, 1923, the frame dwelling house described in 
said complaint was entirely or partially destroyed by fire and admits that thereafter 
flaintiff rendered to defendant what purported to be proofs of loss on account of 
said fire.” 

No complaint was made at the time nor afterwards of the insufficiency of the 
proof. An adjuster of the defendant investigated and denied liability on the definite 
ground that the policy assumed to insure Aigner with loss payable to the plaintiff 
as mortgagee; that Aigner did not authorize such insurance; and that, contrary to 
the condition of the policy, there was other insurance on the property which voided 
the policy in the defendant company. This has been the defendant’s consistent defense. 
The defendant never wanted more proof, and it cannot complain now of what it 
received. When it investigated through its adjuster and denied liability the waiver 
was complete. See Jones v. Fidelity, etc, Co. (Minn,) 207 N. W. 179, and cases 
cited; Reliance Motor Co. v. St. Paul, etc., Co. (Minn.) 206 N. W. 655, and cases 
cited. 

Perhaps the rights of the parties might have been worked out differently. It 
may be that the plaintiff could have charged the insurance coming from the farmers’ 
mutual insurance company with a lien by force of the covenant in the mortgage. 
See Mark v. London & Liverpool & Globe Ins. Co., 198 N. W. 1003, 159 Minn. 315, 
38 A. L. R. 310, and cases cited. It may be that the defendant could have paid the 
plaintiff and then have charged the insurance coming from the farmers’ mutual just 
as the plaintiff might have done, or it may have had a right to take over the mortgage 
under the provisions of G. S. 1923, § 3512, embodied in the policy. But no such things 
were sought to be done, and we need not speculate. 

Order affirmed. 


MARSDEN et at. v. WILLIAMS et at. (No. 19173.) 
(St. Louis Court of Appeals. Missouri. co 6, 1926. Rehearing Denied April 27, 


1926.) 
282 Southwestern Reporter 478. 


1. INSURANCE—BY-LAW AGAINST OTHER INSURANCE HELD 
WAIVED, WHERE SOLICITOR DID NOT INQUIRE WHETHER AS- 
SURED HAD OTHER INSURANCE, THERE WAS NO FRAUD, AND 
COMPANY FAILED TO TENDER RETURN OF PREMIUMS PAID. 
By-law of mutual insurance company prohibiting other insurance held waived 

by insurer, where director who solicited insurance did not inquire whether the assured 

had other insurance, there was no evidence of fraud, and company after refusing to 
pay the loss failed to tender the return of the premiums paid or deposit them in court. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 


2. INSURANCE—UNINCORPORATED FIRE INSURANCE ASSOCIATION 
MAY BE SUED AT LAW FOR LOSS COVERED BY POLICY, THOUGH 
THERE ARE INSUFFICIENT FUNDS ON HAND FOR PAYING:THE 
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LOSS, WITHOUT FIRST SUING IN EQUITY TO COMPEL LEVY OF 

ASSESSMENT (REV. ST. 1919, §§ 1186, 6464). 

Unincorporated fire insurance association, organized under Rev. St. 1919, § 6464, 
may be sued at law for losses covered by policy, though there are not sufficient funds 
on hand for payment of the loss, without first bringing suit in equity to compel levy 
of assessment, in view of section 1186. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 


4. INSURANCE—IF UNINCORPORATED FIRE INSURANCE ASSOCIA- 
TION PAYING LOSSES: BY ASSESSMENTS HAS NOT SUFFICIENT 
MONEY TO PAY JUDGMENT AGAINST IT FOR'LOSS, IT IS DUTY 
OF OFFICERS TO LEVY NECESSARY ASSESSMENT (REV. ST. 1919, 


If unincorporated fire insurance association, organized under Rev. St. 1919, § 6464, 
and paying losses by assessments, has not sufficient money on hand to pay judgment 
against it, for loss under a policy, it is the duty of its officers to levy the assessment 
necessary for that purpose. 

(For other cases, see Insurance, Dec. Dig. § 191.) 


5. INSURANCE—LIMITATION OF ACTION HELD NOT TO APPLY TO 
ACTION FOR LOSS AGAINST UNINCORPORATED FIRE INSUR- 
ANCE ASSOCIATION PAYING LOSSES BY ASSESSMENTS (REV. ST. 
1919, §§ 6449, 6464). 

Action for loss covered by fire insurance policy, issued by an unincorporated fire 
insurance association organized under Rev. St. 1919, § 6464, and paying losses by 
assessment, held not barred by special limitation provided in section 6449; that section 
not applying to this character of insurance. 

(For other cases, see insurance, Dec. Dig. § 619.) 

Appeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

“Not to be officially published.” 

Action by C. Marsden and another, doing business as C. Marsden & Son, against 
John F. Williams and others, officers, etc., of the Farmers’ Mutual Fire Insurance 
Company of Jefferson and Franklin Counties, an unincorporated association, for the 
use and in behalf of said company and members, contract holders, and persons inter- 
ested in said company. Judgment for plaintiffs, and defendants appeal. Affirmed. 

James Booth, of Pacific, and R. E. Kleinschmidt, of Hillsboro, for appellants. 

P. S. Terry, of Festus, for respondents. 

Sutton, C. This is an action on a fire insurance policy issued to the plaintiffs on 
October 15, 1921, whereby the Farmers’ Mutual Fire Insurance Company of Jefferson 
and Frankiin Counties, an unincorporated association organized in this state for the 
sole purpose of mutually insuring the property of its members and of paying any loss 
incurred by any member by assessment, and engaged in business as such, under and 
according to the provisions of section 6464, R. S. 1919, insured plaintiffs against all 
loss by fire in the sum of $1,700 on their stock of merchandise contained in their store 
building in the town of Victoria, in Jefferson county. The cause was tried to a jury, 
there was a verdict and judgment in favor of the plaintiffs for the full amount of the 
policy, and the defendants appeal. 

{1] The defendants assign error upon the refusal of the court to sustain their 
demurrer to the evidence. In support of this assignment it is urged that at the time 
the policy was issued the plaintiffs carried insurance upon their stock in another com- 
pany, and continued to carry such insurance at the time the loss sued for occurred, 
in violation of a by-law of the association which provides as follows: “Any person 
who is insured in any other company shall not be insured upon the same property in 
this company.” 

On April 30, 1922, plaintiffs’ stock was totally destroyed by fire. The value of the 
stock at the time it burned, as shown by the plaintiffs’ evidence, was $4,400. This is 
untroverted by any evidence in the case. At the time the policy in suit was issued 
there was $1,500 other insurance on the stock, which remained in force at the time 
of the fire. This insurance was paid plaintiffs shortly after the fire. The defendants 
declined to pay their policy because of the other insurance, but did not return or 
tender to return, nor deposit in court, the premiums paid by plaintiffs on the policy. 
There were no false representations made by the plaintiffs in relation to the other 
insurance. The insurance sued for was solicited by a director of the association, who 
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was ex-officio solicitor, appraiser, collector, and adjuster for the association. He in- 
spected the stock and agreed with plaintiffs upon the amount of the insurance, and 
thereafter the policy was issued and sent to plaintiffs by mail. At the time the in- 
surance was agreed upon between plaintiffs and the director, nothing was said con- 
cerning other insurance, and the director made no inquiry of the plaintiffs as to 
whether of not there was other insurance on the stock. Plaintiffs testified that they 
did not know that other insurance was prohibited. There was no evidence of any 
fraud on the part of plaintiffs in failing to disclose to the association the existence 
of other insurance. Under these circumstances there ought to be no question that 
there was a waiver of the by-law relating to other insurance. Wilson v. Brotherhood 
of American Yeomen (Mo. App.) 237 S. W. 212, loc. cit. 219; Wilson v. Brother- 
hood of American Yeomen, 249 S. W. 650, 297 Mo. 655; State ex rel. National Coun- 
cil of Knights and Ladies of Security v. Trimble, 239 S. W. 467, 292 Mo. 371, loc. cit. 
381, 383, 384; Hayden v. American Central Ins. Co. (Mo. App.) 221 S. W. 437. 

[2] Defendants assign error upon the giving of plaintiffs’ instruction No. 1 on the 
ground that the instruction undertakes to cover the whole case and directs a verdict 
for the plaintiffs without requiring the jury to find that the defendants had on hand 
sufficient money to pay the loss sued for. It is the defendant’s theory of the law that, 
unless the defendants had on hand sufficient funds available for the payment of the 
loss, the plaintiffs are not entitled to recover in a suit at law, but must bring their 
suit in equity to compel the defendants to levy an assessment upon the members and 
thereby collect the funds necessary for the payment of the loss. The instruction in 
question, upon the facts hypothesized therein, directs the jury to find in favor of the 
plaintiffs, ‘unless you find the issues for the defendants on grounds stated in other 
instructions in this case.” : 

At the request of the defendants the court gave to the jury the following in- 
struction : 

“The court instructs the jury that the burden is on plaintiffs to prove to your sat- 
isfaction by a preponderence, that is to say, by a greater weight of the evidence, that 
at the time of the fire mentioned in the evidence defendants had on hand a sufficient 
amount of money available to pay plaintiffs the amount of said policy, and unless the 
plaintiffs have so proved said fact you must find the issues for the defendants.” 

The plaintiff’s instruction, though it does not require the jury to find that the 
defendants had on hand sufficient funds available for the payment of the loss, ex- 
pressly refers the jury to the other instructions in the case for their further guid- 
ance in arriving at their verdict. The two instructions, read together, correctly declare 
the defendants’ theory of the law of the case. 

It is our view, however, that the defendants’ theory of the law is incorrect. 
Under the statute the plaintiffs were entitled to sue the association at law without 
resorting to equity in the first instance, though there were not sufficient funds on hand 
available for the payment of the loss. Sections 1186, 6464, R. S. 1919; State ex rel. 
Great American Home Savings Institution v. Lee, 288 Mo. 679, loc. cit. 702, 703, 233 
S. W. 20; Bruns v. Milk Wagon Drivers’ Union (Mo. App.) 242 S. W. 419, loc. 
cit. 421. 

[3] This action to all intents and purposes is an action against the association as 
such and not against the named defendants in their individual capacities, and likewise 
the judgment is not a personal judgment against the named defendants, but is in legal 
effect a judgment against the association as such. And this we understand is conceded 
by the defendants’ counsel. 

[4] The judgment determines the liability of the association for the plaintiffs’ loss. 
If there is not sufficient money on hand to pay the judgment, it is then the duty of the 
officers to levy the necessary assessment for that purpose. 

[5] There is no merit in the suggestion that the action is barred by the special 
limitation provided in section 6449, R. S. 1919. That section has no application to 
the character of insurance involved in this case. Besides, the limitation provided in 
that section was not invoked as a bar to the action in the court below by demurrer, 
answer, or otherwise, so far as the record discloses. 

The commissioner recommends that the judgment of the circuit court be affirmed. 
‘ Per CurtAM. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 
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A. PERLEY FITCH CO. v. PHGENIX INS. CO. 
(Supreme Court of New Hampshire, Merrimack County. May 4, 1926.) 
133 Atlantic Reporter 340. 
1, INSURANCE. 


Insured’s oral request for coverage on removal to new location, not being in dis- 
pute, may be treated as if in writing. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


2. INSURANCE—ORAL REQUEST FOR EXTENSION OF INSURANCE 
RISK AND REMOVAL OF PROPERTY WILL BE INTERPRETED 
FROM STANDPOINT OF INSURANCE AGENT TO WHOM AD- 
DRESSED, AND REASONABLENESS THEREOF CANNOT DEPEND 
ON INSURED’S INTENT OR UNCOMMUNICATED FACTS. 
Insured’s language in seeking extension of insurance risk on changing location 

of property should be interpreted from standpoint of insurer’s agent to whom it was 

addressed, and reasonableness of coristruction which agent placed upon it cannot de- 
pend on uncommunicated facts or insured’s intent. 
(For other cases, see Insurance, Dec. Dig. § 144[1].} 


3. INSURANCE—EVIDENCE OF INSURED’S ACTUAL PURPOSE IN 
ORALLY REQUESTING EXTENSION OF INSURANCE RISK ON 
CHANGING LOCATION, NOT CALLED TO INSURER’S AGENT’S AT- 
TENTION, HELD INADMISSIBLE. 


Where no controversy exists in relation to overt acts between insured and in- 
surer’s agent regarding request for extension of insurance risk on removal of prop- 
erty, evidence of insured’s actual purpose, not called to agent’s attention, is inad- 
missible. 

(For other cases, see Insurance, Dec. Dig. § 651[1].) 


4. INSURANCE—INSURED’S ORAL STATEMENT THAT HE INTENDED 
MOVING PROPERTY AND WANTED IT TO BE COVERED AT NEW 
LOCATION HELD NOT TO SHOW REQUEST TO CANCEL RISK AT 
OLD LOCATION. 


Statement by insured to insurer’s agent that he intended moving property to new 
location and wanted it to be covered there does not constitute request to cancel risk 
at old location, but shows desire to extend protection to new location. 

(For other cases, see Insurance, Dec. Dig. § 240.) 


5, INSURANCE—INSURED HELD NOT ENTITLED TO DIRECTED VER- 
DICT IN SUIT TO RECOVER INSURANCE ON PROPERTY DE- 
STROYED AT. ORIGINAL LOCATION BECAUSE OF COMPLIANCE 
WITH REQUEST FOR EXTENSION OF RISK ON REMOVAL OF 
PROPERTY WHICH DID NOT REQUIRE CANCELLATION OF ORIG- 
INAL RISK; “COVER.” 

In action on fire insurance policy of goods destroyed at original location, insurer 
was not entitled to directed verdict on showing that policy had been changed to cover 
goods only at new location at request of insured, who stated that he intended to re- 
move property, since compliance with request did not require cancellation of original 
risk; the word “cover” meaning to overspread. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


6. INSURANCE—FAILURE TO REQUEST REMOVAL RIDER IN ASKING © 
FOR EXTENSION OF RISK ON REMOVAL OF PROPERTY HELD 
oan ae IN DETERMINING WHETHER ORIGINAL RISK 
REMAINED. 


Request by insured for extension of risk on removal of property to new location is 
to be considered in relation to communicated facts and in their ordinary sense, and 
failure to call for removal rider is not significant in determining whether original 
risk was to remain. 

(For other cases, see Insurance, Dec. Dig. § 242.) 


8. INSURANCE—REFORMATION OF POLICY CONTAINING RIDER IN- 
SURING GOODS ONLY AT NEW LOCATION, ATTACHED THROUGH 
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MISUNDERSTANDING, IS NOT NECESSARY BEFORE RECOVERY 

THEREON, FOR PROPERTY DESTROYED AT OLD LOCATION. 

Where insurer attached rider covering property only at new location, through mis- 
understanding of insured’s request for extension of risk on removal of property, 
reformation of policy is not necessary before recovery thereon for property destroyed 
at original location; there being no mutual mistake to rectify. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 


9. INSURANCE—FIRE INSURANCE POLICY IS UNAFFECTED BY RIDER 
INSURING PROPERTY AT NEW LOCATION, ATTACHED THROUGH 
MISUNDERSTANDING. 

Fire insurance policy, covering goods at original location, remains in force until 
canceled or modified by changes mutually agreed to, and is unaffected by rider cover- 
ing goods only at new location, attached through insurer’s misunderstanding of in- 
sured’s request for extension of risk on removal of property. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 


11. INSURANCE—RIDER ON FIRE POLICY, INSURING GOODS ONLY AT 
NEW LOCATION, ATTACHED THROUGH MISUNDERSTANDING, 
MAY BE CANCELLED IN ASSUMPSIT TO RECOVER FOR GOODS 
DESTROYED AT ORIGINAL LOCATION. 

In assumpsit on fire insurance policy where insurer attached rider to policy insur- 
ing goods only at new location, through misunderstanding of insured’s request for 
extension of risk on removal of property, court may by equitable decree cancel the 
rider to permit recovery of insurance on property destroyed at original location. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 


Transferred from Superior Court, Merrimac County; Burque, Judge. 

Assumpsit on a fire insurance policy by the A. Perley Fitch Company against the 
Phoenix Insurance Company. Trial by jury, and verdict for plaintiff. Case trans- 
ferred on defendant’s exception to denial of motion for nonsuit and a directed verdict, 
to the admission of certain evidence, to remarks of plaintiff’s counsel, to the refusal 
of court to give certain requests for instructions, and to the charge. Judgment for 
plaintiff. 

See, also, 81 N. H. 495, 128 A. 686. 

Stevens, Couch & Stevens and Robert W. Upton, all of Concord, for plaintiff. 

Warren, Howe & Wilson and McLane & Davis, all of Manchester, for defendant. 

Marte, J. [1] The policy as originally written insured property contained in the 
Optima building, which was situated on Pleasant street in Concord. At the former 
trial the evidence was conflicting as to whether the plaintiff’s treasurer stated that 
he intended to remove the goods, or that he had actually done so. On the present 
transfer neither the words of the treasurer’s request nor the circumstances under 
which it was made are in dispute. It may therefore bé treated precisely as though 
if had been in writing. 2 Williston, Con. § 616; 6 R. C. L. 863; Steinfield v. Mills, 
123 A. 224, 81 N. H. 152, 153. 

[2] The treasurer’s language should be interpreted from the standpoint of the 
defendant’s agent to whom it was addressed, and the reasonableness or unreasonable- 
ness of the construction which he placed upon it could in no way depend on uncom- 
municated facts. Gale v. Insurane Co., 41 N. H. 170, 174. The test was not what the 
treasurer intended his words to mean, but what a reasonable person in the position 
of the agent would have understood them to mean. 


[3] Since the standard is external, and no controversy existed in relation to the 
overt acts, all evidence of the plaintiff’s actual purpose not called to the defendant’s 
attention was inadmissible. Woburn Bank v. Woods, 89 A. 491, 77 N. H. 172; Lan- 
caster & Jefferson Elec. ie Co. v. Jones, 71 A. 871, 75 N. H. 172; Marsh v. Insur- 
ance Co., 51 A. 898, 71 N. H. 253, 254; Hale v. Taylor, 45 N. H. 405, 406; Wadleigh 
Vv. Janvrin,, 41 N. H. 503, 512, 77 Am. Dec. 780. The fact, however, that such evi- 
dence may have been admitted does not vitiate the verdict. 

Three days before the fire, the plaintiff’s treasurer took the policy to the office of 
the defendant’s agent. He testified as follows: 

“TI passed it through the grill of the counter and told them I intended moving our 
goods from Pleasant street to the new location, and I wanted to be protected and 
covered in the new location.” 
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[4] The defendant, in its requests for instructions, concedes that what the treas- 
urer said to the agent is not in dispute. This effectually disposes of any claim that it 
could be found that the treasurer’s testimony on this point was untrue. There is not 
the remotest suggestion that the treasurer expressed a desire to have the goods un- 
insured while they continued to remain in the Optima building. The former opinion 
turns upon the agent’s understanding that the goods had already been removed. Noth- 
ing of the kind appears in the present case, and, to interpret the treasurer’s instruc- 
tions as a positive injunction to cancel the risk in the old lecation, before the goods 
had been removed to the new, is to read into his words an order of material import- 
ance, which neither the words themselves nor the circumstances surruonding their 
utterance would warrant. 

[5] The defendant’s argument that the motions for a nonsuit and directed verdict 
should have been granted because the plaintiff got the “one thing” it called for, mini- 
mizes the fact that the goods were already insured. The primary meaning of the 
word “cover” is to overspread (15 C. J. 1339), and a literal compliance with the 
plaintiff's request was possible without a simultaneous cancellation of the original risk. 
Indeed, such inclusive protection is usually afforded by a so-called removal rider. 38 
A. L. R. 1520. 

[6] The defendant knew that the plaintiff was not engaged in the insurance busi- 
ness, and that its treasurer was not likely to be versed in the technical terms of that 
occupation. The fact that he did not call for a removal rider as such was not sig- 
nificant ; his word's were to be considered in relation to fhe communicated’ facts and in- 
their ordinary sense. Stone v. Insurance Co., 45 A. 235, 69 N. H. 438, 441; Kendall 
v. Green, 42 A. 178, 67 N. H. 557. 

As thus considered, the only construction which the defendant’s agent could rea- 
sonably have placed upon them was that the plaintiff desired to extend the protection 
then enjoyed to the new situation. Under such circumstances, authority to terminate 
the insurance at Pleasant strget before the goods were removed could not be inferred 
except from language or conduct which was unequivocal. 

“The fact * * * that the plaintiff ‘wanted the policy transferred to cover the 
goods in the new building,’ clearly shows that the object was to continue the insurance 
on them after their removal, and appears to me to repel the idea they should be un- 
insured, in the meantime, while remaining in the place they were in when first in- 
sured.” Kunzze v. Insurance Co., 41 N. Y. 412, 415. 

[7] The plaintiff made appropriate motions for a directed verdict on each of the 
issues raised. The admission of the evidence objected to on the issue of intent could 
not have harmed the defendant, “since, with this evidence excluded, the remaining 
evidence demanded the verdict directed for the plaintiff” on that issue. Harmon v. 
Block & Co., 124 S. E. 548, 32 Ga. App. 700. 

[8, 9] The contention that, before the plaintiff can recover, the policy must tie 
reformed, is untenable. There was no mutual mistake to be rectified. Bellows v. 
Stone, 14 N. H. 175, 202; Herbert v. Odlin, 40 N. H. 267, 271. The agent merely 
misunderstood the treasurer’s request. Until canceled, or modified by changes mu- 
tually agreed to, the original policy, “unaffected by the rider” (128 A. 686, 81 N. H. 
495, 497, 38 A. L. R. 1517), remained in force. 

[10, 11] The case has been fully tried, and on the uncontroverted facts relating to 
the issuance of the rider but one conclusion could be reached. Ordinarily the remedy 
for a unilateral mistake is not reformation but rescision. 5 Pom. Eq. Jur. 2097. If 
an equitable decree is essential to a proper cancellation of the rider, no reason is 
apparent why it cannot be made at this time. State v. Sunapee Dam, 55 A. 899, 72 
N. H. 114, 131; Tripp v. Forsaith Mach. Co., 45 A. 746, 69 N. H. 233; Brooks v. 
Howison, 63 N. H. 382, 389; Peaslee v. Dudley, 63 N. H. 220; Metcalf v. Gilmore, 
59 N. H. 417, 47 Am. Rep. 217; Merrill v. Perkins, 59 N. H. 343. 

The only issue of fact left for the jury to pass upon was that of acceptance by 
subsequent conduct. No objection to the way in which that issue was tried has been 
pointed out, and no error in relation to the other matters to which exceptions were 
taken has been suggested or discovered. 

Judgment for the plaintiff. 

All concurred. 
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FRANK v. SECURITY INS. CO. (No. 57.) 
(Court of Errors and Appeals of New Jersey. May 17, 1926.) 
133 Atlantic Reporter 407. 
(Syllabus by the Court.) 

1. RULINGS, CHARGE OR REFUSAL TO CHARGE DEFENDANT'S RE- 
QUEST, HELD NOT TO CONSTITUTE ERROR. 

The alleged trial errors in this case examined. There are no legal errors either 
in the rulings, in the charge, or in the refusal to charge the defendant’s request by 
the trial court. 

2. APPEAL AND ERROR—EXACT RULING OF COURT COMPLAINED OF, 
AND SPECIFIC TESTIMONY ALLEGED TO HAVE BEEN ILLEGALLY 
ADMITTED OR REJECTED OVER OBJECTION, SHOULD BE 
POINTED OUT IN GROUNDS OF APPEAL, AND ALSO WHERE, IN 
RECORD, SUCH RULING MAY BE FOUND. 

The exact ruling of the court complained of, the specific testimony which it is 
alleged was illegally admitted or rejected over objection, should be pointed out in the 
grounds of appeal, and where, in the record, such ruling may be found. 


(For other cases, see Appeal and Error, §§ 724[2], 743[1].) 


3. INSURANCE—IN ACTION ON FIRE INSURANCE POLICY, ON CON- 
FLICTING EVIDENCE, REFUSAL TO NONSUIT PLAINTIFF OR 
DIRECT VERDICT FOR DEFENDANT WAS NOT ERROR. 

The contested questions of fact were all properly left to the jury to be determined.. 
It was not error to refuse to nonsuit the plaintiff, or direct a verdict in favor of the 
defendant, in a suit based upon a fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Supreme Court. 

Action by Henry Frank against the Security Insurance Company on a fire insur- 
ance policy. Judgment for plaintiff, and defendant appeals. Affirmed. 

Joseph T. Lieblich, of Paterson, for appellant. 

Haines & Chanalis, of Newark, for respondent. 

Buiack, J. The trial of this case resulted in a verdict for the plaintiff for $1,600. 
The suit was brought on a fire insurance policy dated June 29, 1920. The fire occurred 
July 1, 1923. The policy covered the plaintiff’s household furniture, wearing apparel, 
and similar effects. These were located in the attic of a building occupied as a store 
and dwelling No. 714 East Jersey street, Elizabeth, N. J. 

[1, 2] The defendant appeals and files ten grounds of appeal with thirteen separate 
sub-divisions. They all refer to trial errors. They are all without legal merit. There 
was no error in the admission of testimony. None in the charge or refusal to charge 
the defendant’s fifth or ninth requests to charge or in the refusal by trial court to 
nonsuit the plaintiff, or direct a verdict in favor of the defendant. It ought not be 
necessary to reiterate that the first five grounds of appeal are faulty, under the cases 
of Cheshansky v. Merchants’ Fire Insurance Co. (N. J. Err. & App.) 131 A. 910; 
Kanouse v. Donatonia, 94 N. J. Law, 516, 111 A. 11. The exact ruling of the couirt 
complained of, the specific testimony which is alleged was illegally admitted or re- 
jected over objection, should be pointed out in the grounds of appeal, and where in 
the record such ruling may be found. 

[3] The facts are reviewed, clearly and accurately summarized by the trial judge 
in the charge to the jury, leaving all contested quéstions of fact to the jury to be 
determined; such as waiver and the like. This was proper and not error under the 
case of Cheshansky v. Merchants’ Fire Insurance Co. (N. J. Err. & App.) 131 A. 910. 

A short statement of the facts shows the defense was without merit, except as to 
the estimation of damages. The appeal is also without merit. 

The plaintiff testified that he informed the local agent, James O’Connell, through 
whom he had taken out the policy, the day after it occurred. He also testified that 
he on the same day retained the Selvage Company insurance adjusters to represent 
him to adjust the fire loss. Mr. Irving L. Selvage of that firm testified that, as soom 
as he was retained, i. e. the day after the fire, he made an inventory of the property 
damaged. The time that passed between the date of the fire and the inventory was 
two or three days. 

The fire, as stated, was on July 1, 1923. The company did not demand the magis- 
trate’s certificate called for by the policy until August 20, 1923. Proof of loss was 
dated July 18, 1923. 
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The trial judge charged all of the nine requests made by the defendant except the 
fifth, which was substantially covered by the charge, the seventh, and ninth. The 
refusal to charge the seventh is not alleged as a ground of appeal nor is it argued, 
and therefore abandoned. The refusal to charge the ninth was proper and not error. 

The trial judge under the testimony left to the jury, as above stated, waiver as a 
question of fact. Whether written notice was or was not given? Whether an in- 
ventory was made? Whether within 60 days from the date of the fire the company 
was informed by signing and swearing to the amount of damages to the property and 
the cash value? The authority of a Mr. Williams to receive the proof of the claim. 
The waiver of the magistrate’s certificate. Appraisement by two competent and dis- 
interested appraisers. The Exhibits P 3 to P 18 are for the most part letters passing 
between the defendant’s attorney, Joseph T. Lieblich, and the Selvage Company 
representing the plaintiff. P 19, entitled “Frank Loss,” is an itemized statement of 
the loss. The defendant called two witnesses, Samuel Von Poznak and Leo Gold- 
berger, who went to the premises some three months after the fire and estimated the 
loss at $289.50. 

The trial judge charged: 

“Now, if you are satisfied that the plaintiff has proved, by the greater weight of 
the evidence, that he is entitled to your judgment and that he has carried out the terms 
of this policy as I have indicated them, of course, your judgment will be for the 
plaintiff. He insists his loss was $2,000.” 

Finding no error in the record, the judgment of the Supreme Court is affirmed. 

For affirmence: Justices Trenchard, Parker, Kalisch, Black, Katzenbach, and 
Campbell, and Judges White, Gardner, Van Buskirk, McGlennon, Kays, and Hetfield. 


GLOGOWSKI et al v. ERIE & NIAGARA COUNTY FARMERS’ INS. ASS’N 


eta 
(Supreme Court, —— Division, Fourth Department. May 5, 1926.) 
216 New York Supplement 64. 

1, INSURANCE—PROVISION OF MUTUAL FIRE INSURANCE ASSOCIA- 
TION’S BY-LAWS THAT PROPERTY SHOULD -.BE INSURED UNTIL 
APPLICANT WAS NOTIFIED OF MODIFICATION OR REJECTION 
HELD APPLICABLE TO TRANSFERS OF EXISTING POLICIES. 
Provision of mutual fire insurance association’s by-laws that property should be 

held insured until applicant was notified of modification or rejection by its secretary 

held applicable to applicants for transfers of existing policies as well as to original 
applications. 
(For other cases, see Insurance, Dec. Dig. § 144[1].) 


3. INSURANCE—PROVISION OF MUTUAL FIRE POLICY AGAINST 
WAIVER, EXCEPT IN WRITING INDORSED ON OR ATTACHED TO 
POLICY, HELD NOT CONCLUSIVE AS TO WHETHER LOCAL 
AGENT’S PROMISE TO HAVE FIRE POLICY TRANSFERRED TO 
PURCHASER WAS PROMISE OF ASSOCIATION. 

Provision of mutual fire insurance policy, prohibiting waiver of any provisions 
thereof by any officer or agent, except in writing indorsed thereon or attached thereto, 
is not conclusive on question whether local agent’s promise to have fire policy trans- 
ferred to purchaser of property and have proper indorsement thereon was promise of 
association, but question depends on extent of his authority. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 


4. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW THAT 
LOCAL AGENT HAD AUTHORITY TO PROMISE, ON BEHALF OF 
MUTUAL FIRE INSURANCE ASSOCIATION, TO HAVE FIRE POLICY 
TRANSFERRED TO PURCHASER. 

Evidence held insufficient to show that local agent of mutual fire insurance asso- 
ciation had authority, actual or apparent, to promise, on behalf of association, to have 
fire insurance policy transferred to purhaser of property. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from Supreme Court, Erie County. 

Action by Piotr Glogowski and another against the Erie & Niagara County 
Farmers’ Insurance Association and others. From a judgment for plaintiffs, as 
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amended nunc pro tunc, and from an order denying named defendant’s motion for a 
new trial, said defendant appeals. Reversed on the facts, and new trial granted. 

Argued before Hubbs, P. J., and Clark, Davis, Crouch, and Taylor, JJ. 

Carlton E. Ladd, of Buffalo, for appellant. 

Donnelly, O’Neil & Lindal, of Buffalo (Daniel J. O’Neil, of Buffalo, of counsel), 
for respondents. 

CroucH, J. The defendant association is a co-operative insurance corporation 
organized under article 9 of the Insurance Law (as added by Laws 1910, c. 328). 
On May 17, 1922, it issued to one Walla and wife a fire insurance policy covering cer- 
tain buildings and personal property located on a farm in the town of Boston, Erie 
county, N. Y. The date of expiration was May 11, 1927. The policy was held by the 
Bank of Hamburg as first mortgagee. On October 17, 1922, Walla and wife sold and 
transferred the farm and personal property to plaintiffs, taking a second mortgage 
cn the farm and a chattel mortgage on the personal property as security for part of 
the purchase price. The interest of the Wallas in the insurance policy was also 
transferred as part of the transaction. The property was destroyed by fire on Sep- 
tember 27, 1923. The defendant association denies liability, upon the ground that no 
notice of the change of ownership and of the additional incumbrances was ever given 
to it; that no agreement recognizing such changes and additions was ever indorsed on 
the policy; and that plaintiffs never complied with the provisions of the insurance 
contract relating to a transfer of membership and insurance. 

[1] The policy complied with the requirements of section 265 of the Insurance 
Law (as added by Laws 1910, c. 328, and amended by Laws 1924, c. 538, § 2). It 
conformed to the standard fire policy, stated on its face that it was issued on the 
co-operative plan, and had printed on the back thereof a copy of the by-laws. Under 
the statute and by-laws, all policyholders are and must be members. The by-laws 
provide that applications for membership and for insurance must be made on printed 
forms and must be approved by the executive committee, and a fee of $2 must be 
paid when the application is signed. Since only members may be policyholders, it is 
necessary for the transferee of a policy to become a member before the association 
indorses consent thereon and recognizes him as a policyholder. Applications for trans- 
ter of insurance and for membership must be made on printed forms by transferees, 
must be approved by the executive committee, and a fee of $1 must be paid. This is 
referred to in the by-laws as a “change of insurance.” The execeutive committee 
meets monthly, and may adjourn from time to time as business requires. Perhaps for 
that reason the by-laws provide.that “the property shall be held insured until the 
applicant is notified of modification or rejection by the secretary.” There is nothing 
in the reason for or. in the language of this provision which makes it inap- 
plicable to a transferee applicant. We think it applies to all applicants, whether orig- 
inal or otherwise. 

The by-laws also provide that a resident agent or collector, the office to be held 
by one person, who must be a member, may be appointed for each town in which as 
many as’ twenty-five members are insured. Such resident agent is entitled to receive 
the membership fees from new members and the fees paid by members for change of 
insurance, aS mentioned above. The by-laws throw little light on the duties and 
authority of a resident agent. Reading them in connection with the testimony, how- 
ever, it appears that he took applications for membership and insurance, both original 
and on transfer, collecting the appropriate fees, and sent them to the home office for 
the action of the executive committee. In the case of transfers, he also procured 
and sent along the policy with the application. He kept on hand application blanks 
which were furnished by the home office. He also collected assessments as they were 
levied, and, whenever his collections amounted to $200, he remitted to the home office. 
It seems also to have been part of his duties to appraise the properties when appli- 
cations were made. 

The resident agent in the town of Boston was one Dye. There is evidence tend- 
ing to show that on November 7, 1922, Glogowski, with one Janik as interpreter, went 
to Dye, and told him, in substance, that he hal bought the farm from Walla; that 
he had a notice of an insurance assessment from the association addressed to Walla, 
which he desired to pay; that he then learned the instirance had not been transferred 
to his name; that Dye said, “If you will pay, I will give you the receipt for the 
money, * * * and I.am going to the Bank of Hamburg and see the fire insurance 
policy and have the name changed, and it need not worry you;” that he paid Dye 
the amount of the assessment and took a receipt signed by Dye as “Collector”; that 
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he told Dye he had given a second mortgage to Walla, but did not speak of the chattel 
mortgage; that at Dye’s request he signed a paper of some kind by making his 
mark, Janik spelling Glogowski’s name for Dye, who wrote it out. 

The complaint alleged that Dye was a general agent, authorized to receive appli- 
cations, to issue policies, to continue policies in force, to make all proper indorsements 
thereon upon the transfer of title, and generally to perform all and every act and 
thing which a general agent might or could perform, and, in substance, that Dye’s 
promise to get the policy and have the proper indorsements made thereon was the 
promise of the defendant association. 

The trial judge sent the case to the jury on that theory, expressly charging that 
there was no proof that the plaintiffs ever signed a membership application. The 
theory that Dye, as an agent of limited authority, took an application from plaintiffs, 
and that, pending the action of the executive committee thereon, and until notice of 
modification or rejection, the property under the provisions of the by-laws was held 
insured, was either not advanced at the trial or was rejected. 

[2] The sole question, then, is whether, under all the evidence, Dye’s authority 
was so broad as to make his act the act 6f the defendant association. The terms 
“general agent,” “special agent,” and their variants are commonly used for convenience 
but are of vague content. The extent of an agent’s authority is not. determined from 
his title alone. The question is always whether the particular act of the agent is 
within the scope of his actual or apparent authority, or, as it has been stated, “whether 
the third party had reasonable grounds for believing, under all the facts of the case, 
that the principal had authorized the act.” Vance on Insurance, p. 306. 

[3] The policy contained the usual provision against waiver by any officer or 
agent except in writing indorsed upon or attached thereto, but that is not conclusive. 
The question still remains one as to the extent of authority. Smaldone v. President, 
etc., of Ins. Co. of North America, 162 N. Y. 580, 57 N. E. 168; Manchester v. Guard- 
ian Assurance Co., 151 N. Y. 88, 45 N. E. 381, 56 Am. St. Rep. 600. 

4] So far as concerns Dye’s actual authority to do the acts which it is claimed 
he promised to do, the evidence is undisputed that he had none. Nor is the case 
much stronger as to his apparent authority. He was the general storekeeper and 
postmaster at Boston, a hamlet in Erie county. Incidentally he took applications both 
original and upon transfer for membership and for insurance in the defendant co- 
operative association of which he was a member. In conection therewith he some- 
times made appraisals of the property proposed to be insured. All applications and 
appraisals were passed along to the home office for action. He had no authority to 
pass upon and accept risks, to agree upon terms, to execute and deliver policies, or 
to make any indorsements thereon, nor is there any evidence that he had ever done 
so or that the association had ever, in any wise, held him out as having such authority. 
His name does not appear as agent or otherwise on the policy, nor is his counter- 
signature necessary to its validity. The principle upon which the long line of cases, 
beginning with Ellis v. Albany City Fire Ins. Co., 50 N. Y.-402, 10 Am. Rep. 495, 
and including Manchester v. Guardian Assurance Co., supra, were decided, is not 
applicable under the facts here. 

The verdict is contrary to the evidence on the question of authority. The judg- 
ment and order should be reversed on the facts, and a new trial granted, with costs 
to the appellant to abide the event. All concur. 


MINOT SPECIAL SCHOOL DIST. NO. 1 et al. v. OLSNESS, State Commis- 
sioner of Insurance. (No. 5006.) 
(Supreme Court of North Dakota. Feb. 17, 1926.) 
208 Northwestern Reporter 968. 
(Syllabus by the Court.) 

1. INSURANCE—STATUTES ESTABLISHING STATE FIRE AND TOR- 
NADO FUND TO FURNISH FIRE AND TORNADO INSURANCE ON 
PROPERTY OF STATES, COUNTIES, CITIES, AND OTHER POLIT- 
ICAL SUBDIVISIONS HELD NOT TO ABROGATE OR IMPAIR RIGHT 
OF FREEDOM OF CONTRACT (LAWS N. D. 1919, C. 159, AS AMENDED 
BL LAWS, N. D. 1925, C. 154; CONST. U. S. AMEND. 14; CONST. N. D. 


§ 13). 
Chapter 159, Laws 1919 (amended by chapter 154, Laws 1925) establishing a state 
fire and tornado fund for the purpose of furnishing fire and tornado insurance upon 
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the property of the state, and counties, cities and other political subdivisions, is not 
unconstitutional on the ground that it abrogates or impairs the right of freedom of 
contract. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


2. INSURANCE—STATUTES ESTABLISHING STATE FIRE AND TOR- 
NADO FUND TO FURNISH SUCH INSURANCE ON PROPERTY OF 
STATE, COUNTIES, CITIES, AND OTHER POLITICAL SUBDIVI- 
SIONS DOES NOT VIOLATE ANY EXPRESS OR IMPLIED CONSTI- 
TUTIONAL GUARANTY OF RIGHT OF LOCAL SELF-GOVERNMENT 
(LAWS 1919, C. 159; CONST. §§ 82, 83, 130, 147, 148, 150). 

Said chapter 159, Laws 1919, does not violate any express or implied constitutional 
guaranty of the right of local self-government. 
(For other cases, see Insurance, Dec. Dig. § 4.) 


6. INSURANCE—STATUTE ESTABLISHING STATE FIRE AND TOR- 
NADO FUND HELD NOT TO CREATE INDEBTEDNESS ON PART OF 
STATE; CLAIM ARISING BY REASON OF LOSS UNDER STATUTE 
CREATING FIRE AND TORNADO FUND IS CLAIM AGAINST SUCH 
FUND ALONE AND NOT DEBT OF STATE (LAWS 1919, C. 159, AS 
AMENDED BY LAWS 1925, C. 154; CONST. § 182). 

Chapter 159, Laws 1919, does not create an indebtedness on the part of the state 
of North Dakota at all. Any claim arising by reason of a loss under said statute is 

a claim against the state fire and tornado fund alone. 


(For other cases, see Insurance, Dec. Dig. § 13%.) 


Appeal from District Court, Burleigh County; Jansonius, Judge. 

Proceeding by the Minot Special School District No. 1 and others against S. A. 
Olsness, as State Commissioner of Insurance, for an injunction. From a judgment 
dismissing the proceeding, plaintiffs appeal. Affirmed. 

L. J. Palda, Jr., C. D. Aaker, and C. E. Brace, all of Minot, for appellants. 

George F. Shafer, Atty. Gen., and John Thorpe, Asst. Atty. Gen., for respondent. 

CHRISTIANSON, C. J. This is a proceeding to prohibit and enjoin the commis- 
sioner of insurance of this state from enforcing the State Fire and Tornado Fund 
Law (chapter 159, Laws 1919, as amended by chapter 154, Laws 1925) against the 
plaintiff school district. Plaintiffs base their right of action solely upon the ground 
that the State Fire and Tornado Fund Law is unconstitutional. The trial court dis- 
missed the proceeding and the plaintiffs have appealed. 

Section 1 of the act reads: 


“On and after August Ist, 1919, no officer or agent of this state and no person 
or persons having charge of any public buildings or property of the state shall pay 
out any public moneys or funds on account of any insurance against loss by fire or 
tornado or shall in any manner contract for or incur any indebtedness against the 
state on account of any such insurance upon any of the public buildings, furniture or 
fixtures or property of any kind whatever belonging to the state except in the manner 
hereafter provided.” 

Section 2 requires the various state officers to make reports to the insurance 
commissioner of state buildings and property and the insurable value thereof. 

Section 3 provides that on or between July 1 and August 1, 1919, and annually 
thereafter, the commissioner of insurance shall provide for the insurance in the state 
fire and tornado fund of all state property subject to destruction by fire or tornado 
for an amount not to exceed 90 per cent. of the actual value of the property, as such 
value is determined by the commissioner and the officer or board having control of 
such property; that the commissioner shall fix the rate of premium which in his 
opinion is the average rate charged by responsible fire and tornado companies doing 
business in this state, and issuing policies on property of similar kinds and exposed 
to risk of fire and tornado in like manner; that the commissioner shall ascertan the 
amount of insurance on all such property and provide for such additional insurance 
in the state fire and’ tornado fund as may be necessary. 

Section 4 provides that the commissioner of insurance shall certify to the state 
auditor the amount of insurance carried upon property belonging to the state, together 
with a statement of the amount of premium, and requires the state auditor to issue 
a warrant for the amount of the premium. 
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Section 5 provides that on August Ist of each year each county auditor, city 
auditor, town, village, and school district clerk, as the case may be— 
“shall report to the commissioner of insurance the sound, depreciated or insurable 
value of each building or risk and contents therein, and such other information as 
may be required by the commissioner of insurance, on forms provided by him.” 

Section 6 reads as follows: 

“From and after August Ist, 1919, the insurance on all property of any such 
county, city, town, village or school district, shall be provided for by the commis- 
sioner in the manner provided for the insurance of property of the state, except that 
the amount of insurance and the premiums thereon shall be certified by the commis- 
sioner to the clerk or auditor of the town, village, city, county or school’ district. 
Upon receipt of such certification, the amount of premium so ertified shall, on or 
before sixty days from the date of such certification, be remitted by the proper officer 
to the commissioner of insurance to be by him deposited with the state treasurer to 
the credit of the state fire and tornado fund and which shall be used only for the pur- 
poses provided for in this act. In case of failure to pay the same within sixty days 
from the date of such certification, the town, village, city, county or school district 
official or officials responsible therefor, shall become jointly and severally, as the case 
may be, personally liable for the same, in an amount equal to double the premium 
due from such town, village, city, county or school district, and in case of such de- 
fault it shall be the duty of the state insurance commissioner to notify the Attorney 
General, who shall bring an action in the courts of this state, or shall direct the state’s 
attorney of the county in which such delinquency occurs to bring such action, to recover 
the amount hereinbefore provided for.” 

Section 7 provides that the commissioner of insurance shall not cause any insur- 

ance policies to be canceled— 
“which are in effect on August Ist, 1919, but shall provide for the insurance in the 
state fire and tornado fund of buildings and property as hereinbefore stated, increasing 
the amount of insurance in the state fire and tornado fund at such times as the policies 
existing on above date may from time to time require so as to maintain at all times 
the amount of insurance required by the provisions of this act.” 

Section 8 provides for the adjustment and payment of losses, and it is provided: 

“If at any time sufficient funds are not available in the state fire and tornado fund 
to cover any loss or damage sustained by fire or tornado, the person or board under 
whose supervision or charge such building or property might be, shall submit to the 
commissioner of insurance a claim for the amount of the adjustment of loss or 
damage, made by him, which claim when approved by the commissioner of insurance, 
shall be by him submitted to the state auditing board, and if the state auditing board 
shall approve the same it shall make it payable ninety days after the end of the next 
session of the Legislature, it shall bear interest at 5 per cent. per annum, and the 
state auditor shall, on the ninetieth day succeeding the last day of the next session of 
the Legislature, draw a warrant upon the state treasurer, against any fund appro- 
priated by such Legislature for that purpose, payable to such person or board, as 
trustee for the state or political subdivisions which they represent, in the amount 
ef such claim with interest. Thereafter, whenever the state fire and tornado fund 
shall have acquired a surplus sufficient to pay any or all of the claims paid out of 
such special funds of the state, the commissioner of insurance shall draw his war- 
rants upon the state treasurer, against the state fire and tornado fund, * * * and 
deliver same to the state treasurer, and the amount of said warrants shall be credited 
to the general fund of the state.” 

Section 9 relates to the readjustment of rates, and provides that, when the state 
fire and tornado fund shall equal 10 per cent. of the risks carried— 

‘it shall be the duty of the commissioner of insurance to so adjust the premium to 
be paid as to reduce the amount to the lowest possible amount consistent with main- 
taining said fire and tornado fund at said per cent.” 

Section 10 provides for the arbitration of the amount of loss, when there is a 
dispute in regard thereto, and provides the procedure where arbitration is had. 

Section 11 authorizes the commissioner of insurance to employ the necessary help, 
and places a limitation upon the amount to be expended for this purpose. 

Section 12 provides that the provisions of the act shall not apply to property of 
any town or school district located outside of the incorporated limits of any city or 


village, unless a written application for such insurance is made and the same is 
approved by the commissioner of insurance. 
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Section 13 relates to the classification and limitation of risks. In general the sec- 
tion classifies buildings as regards their fireproof character and limits the amount of 
insurance which may be carried by the state fire and tornado fund upon any one risk 
within each of the classes so enumerated. And it empowers the commissioner of in- 
surance to place reinsurance on any risk with some reliable fire and tornado insurance 
company or companies for the amount of insurance required to be placed upon such 
risk in excess of the limit authorized to be carried in the state fire and tornado fund. 


Section 14 empowers the commissioner of insurance to collect the entire premium 
for insurance from the state and the various political subdivisions thereof, and provides 
that he shall deposit the same in the state fire and tornado fund and— 

“draw his warrant upon the state treasurer against the state fire and tornado fund for 
the amount of premium due upon that portion of the insurance placed with reliable 
fire and tornado insurance company or companies.” 

Section 15 repeals all acts and parts of acts in conflict with the act in question. 

Section 16 declares an emergency to exist, and provides that the act shall take 
effect immediately upon its passage and approval. 


Appellants assert that the act in question is unconstitutional for the following 
reasons : 


(1) That it deprives plaintiffs of the right of freedom of contract, in contraven- 
tion-of the Fourteenth Amendment to the Constitution of the United States, and sec- 
tion 13 of article 1 of the Constitution of Norh Dakota. 

_ (2) That it violates the right of local self-government impliedly guaranteed to 
the plaintiff school district by the state Constitution. 

(3) That it creates an unlawful monopoly. 

(4) That the insurance afforded by the state fire and tornado fund is wholly 
inadequate, that the plan is unsafe, and that an enforcement of the statute will deprive 
the plaintiff school district of adequate protection against loss by fire, and hence will 
deprive it of its property without due process. 

(5) That the provision in the statute, which imposes a liability in double the 
amount of the premium upon the officers of all public corporations and political sub- 
divisions who fail to comply with the law, in effect, imposes a burden upon the right 
of judicial review, and renders the statute invalid within the rule announced in 
State v. Watland (N. D.) 201 N. W. 680, 39 A. L. R. 1169. 

(6) That it creates an indebtedness on the part of the state in excess of the limit 
fixed by section 182 of the Constitution. 

(7) That it delegates to the commissioner of insurance the power to impose a 
tax upon the state and the counties, cities, and political subdivisions of the state. 

The constitutional questions thus presented will be considered in the order stated. 

[1] 1. It is well settled that the “liberty” guaranteed to every citizen by the 
Fourteenth Amendment to the Constitution of the United States, and the counterpart 
thereof in the state Constitution includes the right to make and enforce lawful con- 
tracts. 6 R. C. L. p. 270 et seq.; 12 C. J. pp. 945, 948, et seq. But these rights are not 
unlimited even as applied to natural persons; they are subject to the power of the state 
to place reasonable regulations thereon in the interest of the general welfare, and this 
is especially so as regards property devoted to a public use. 12 C. J. pp. 947, 949. 
But obviously the freedom of contract guaranteed by the federal and state Constitu- 
tions does not operate in behalf of governmental agencies and political subdivisions so 
as to inhibit the Legislature from limiting or prohibiting their right of contract. 
Pawhuska v. Pawhuska Oil Co., 250 U. S. 394, 39 S. Ct. 526, 63 L. Ed. 1054; Tren- 
ton v. New Jersey, 262 U. S. 182, 43 S. Ct. 534, 67 L. Ed. 937, 29 A. L. R. 1471; 
Risty et al. v. Chicago, R. I. & P. Ry. Co., 46 S. Ct. 236, 70 L. Ed. ——. Such agencies 
or corporations owe their existence to the law; they have such power to contract, 
and such power only, as are conferred upon them by law. The Legislature may 
impose on such corporations the obligation to support paupers within their limits. 
1 McQuillian Municipal Corporations, p. 534. It may impose on the counties of 
this state the obligation to pay mothers’ pensions. Chapter 185, Laws 1915; Cass 
County v. Nixon, 35 N. D. 601, 161 N. W. 204, L. R. A. 1917C, 897. It may estab- 
lish a teacher’s pension fund, and direct that 10 per cent. of the county tuition fund 
be set aside for this fund. State ex rel. Haig v. Hauge et al., 37 N. D. 583, 164 N. W. 
289, L. R. A. 1918A, 522. It may establish a workmen’s compensation fund, and 
require the various counties, cities, and school districts of the state to contribute to 
such fund Chapter 162, Laws 1919; State ex rel. Amerland v. Hagan et al., 44 N. D. 
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306, 175 N. W. 372. It may establish a state bonding fund for the purpose of furnish- 
ing offictal bonds for county, city, village, school district, and township officers in this 
state, and direct that the premiums for such bonds be paid by the proper authorities of 
each county, city, village, school district, or township from its treasury. Chapter 
62, Laws 1915; State ex rel. Linde v. Taylor, 33 N. D. 76, 156 N. W. 561, L. R. A. 
1918B, 156, Ann. Cas. 1918A, 583. In State ex rel. Linde v. Taylor, supra, this 
court said: 

“The relations existing between the state and its municipalities were considered 
by the Supreme Court of the United States in Atkin v. Kansas, 191 U. S. 207, 24 
S. Ct. 124, 48 L. Ed. 148. The court said: ‘Such corporations are the creatures, 
mere political subdivisions, of the state, for the purpose of exercising a part of its 
powers. They may exert only such powers as are expressly granted to them, or such 
as may be necessarily implied from those granted. What they lawfully do of a 
public character is done under the sanction of the state. They are, in every essential 
sense, only auxiliaries of the state for the purposes of local government. They may 
be created, or, having been created, their powers may be restricted or enlarged or 
altogether withdrawn at the will of the Legislature; the authority of the Legislature, 
when restricting or withdrawing such powers, being subject only to the fundamental 
condition that the collective and individual rights of the people of the municipality 
shall not thereby be destroyed.’ * * * 

“The power of the Legislature to control its municipalities in matters of public 
concern is generally recognized. 28 Cyc. 301, 308, 311. It has been recognized by this 
court, and by the highest court in the land. In Tribune Printing & Binding Co. v. 
Barnes, 7 N. D. 591, 75 N. W. 904, this court sustained the validity of, and enforced, 
an act requiring that ‘all county printing (including all legal notices published by or 
in behalf of the county and all supplies and printed matter necessarily used by county 
officials in discharging their duties) shall be done in the state and if practicable in 
the county ordering the same.’ And in State ex rel. McCue v. Lewis, 18 N. D. 125, 119 
N. W. 1037, this court sustained the constitutionality of an act requiring each county 
in the state to pay $50 semi-annually to the superintendent of the Institute for he 
Feeble-Minded, for each indigent inmate of such institution admitted from such county. 
In Heim v. McCall, 239 U. S. 175, 36 S. Ct. 78, 60 L. Ed. 206 [Ann. Cas. 1917B, 287], 
the Supreme Court of the United States affirmed the New York Court of Appeals, 
and sustained the constitutionality of a statute which provided that only citizens of the 
United States might be employed in the construction of public works by or for the 
state or any of its municipalities, and that in such employment citizens of New York 
must be given preference. In paragraph 2 of the syllabus in that case the federal 
Supreme Court held: ‘The general power of a state over its municipalities extends 
to the regulation of the kind of laborers which may be employed in the construction 
of public works by or for such municipalities.’” State ex rel. v. Taylor, 33 N. D. 
11d, ‘313, 356: N..'W. 574,. $75. 

Strictly speaking, a school district is not a municipal corporation. It is a quasi 
municipal corporation, and possesses only such powers as have been conferred upon 
it by the Legislature. 1 McQuillin, Municipal Corporations, §§ 111 115; 24 R. C. L. 
p. 104; School District v. Alderson, 6 Dak. 145, 41 N. W. 466. See; also, School 
District v. King, 20 N. D. 614, 127 N. W. 515. State v. Hauge, supra. And we are 
wholly agreed that (in the absence of specific constitutional inhibition) the Legislature 
has power to either grant to, or withhold from, the officers of a school district authority 
to insure the property thereof against loss by fire. And it has equal power to direct 
that the insurance be accomplished in a certain manner. People v. Stanley, 193 Cal. 
428, 225 P. 1. See, also, State ex rel. Linde v. Taylor, supra. 

[2] 2. It is next contended that the act in question violates the right of local self-- 
government. In support of this contention plaintiffs cite the decision of this court in 
Ex parte Corliss, 16 N. D. 470, 114 N. W. 962. In our opinion the decision cited in 
no manner supports the contention of the plaintiffs here. Ex parte Corliss, supra, in- 
volved the validity of a statute creating the office of enforcement commissioner. The 
statute provided that the Governor should appoint such commissioner, and it con- 
ferred upon such commissioner certain powers and duties in the enforcement of the 
state prohibitory law, as well as power to appoint special enforcement sheriffs in the 
various counties of the state. The powers and duties conferred upon such commis- 
sioner and the enforcement sheriffs to be appointed by him had formerly been dis- 
charged by the sheriffs and state’s attorneys of the various counties of the state. The 
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office of sheriff and state’s attorney are both constitutional offices. And the gist of 
the holding in Ex parte Corliss, supra, is that, the sheriff and state’s attorney being 
constitutional officers and as such vested with certain inherent functions, the Legislature 
could not strip them of these functions and vest a state officer appointed by the 
Governor with the powers expressly or impliedly conferred upon such local constitu- 
tional officers by the Constitution. The doctrine of local home rule announced in 
Ex parte Corliss, supra, was specifically limited to constitutional officers—that is, to 
officers “imbedded in the Constitution”—and the decision negatived, rather than affirmed, 
the idea that the doctrine of home rule announced therein is applicable to political 
corporations other‘ than counties. The court said: 

“It must not be overlooked that there is a wide -distinction in this respect [local 
self-government] befween counties and municipalities, the former, by express provi- 
sions of the Constitution, having been made political subdivisions of the state, while 
cities and other municipalities, so far as this state and most other states are concerned, 
are mere creatures of the legislative department, and, being such, are, of course, in all 
respects subject to legislative regulation and control.” 16 N. D. 477, 114 N. W. 965. 

The Constitution makes no provision for the government of schools. The con- 
stitutional mandates are: 

“A high degree of intelligence, patriotism, integrity and morality on the part of 
every voter in a government by the people being necessary in order to insure the con- 
tinuance of that government and the prosperity and happiness of the people, the legis- 
lative assembly shall make provision for the establishment and maintenance of a sys- 
tem of public schools which shall be open to all children of the state of North 
Dakota and free from sectarian control. This legislative requirement shall be irre- 
vocable without the consent of the United States and the people of North Dakota.” 
Const. § 147. 

“The Legislative Assembly shall provide, at its first session after the adoption of 
this Constitution, for a uniform system for free public schools throughout the state, 
beginning with the primary and extending through all grades up to and including the 
normal and collegiate course.” Const. § 148. 

“A superintendent of schools for each county shall be elected every two years, 
— qualifications, duties, powers and ocmpensation shall be fixed by law.” Const. 
§ 150. 

A state superintendent of public instruction shall be elected every two years 
whose powers and duties shall be as prescribed by law. Const. §§ 82 and 83. 

The Constitution further provides: 

“The Legislative Assembly shall provide by general law for the organization of 
municipal corporations, restricting their powers as to levying taxes and assessments, 
borrowing money and contracting debts, and money raised by taxation, loan or assess- 
ment for any purpose shall not be diverted to any other purpose except by authority of 
law.” Const. § 130. 

Obviously, no one of these provisions contains any inhibition against the enact- 
ment of leg‘slation such as that involved here. Curryer v. Merrill, 25 Minn. 1, 33 Am. 
Rep. 450; State ex rel. Linde v. Taylor, supra; Runge v. Glerum, 37 N. D. 618, 
164 N. W. 284. 

Plaintiffs also rely upon, and in their briefs quote extendedly from certain deci- 
sions of the Supreme Court of Michigan. The Constitution of Michigan guarantees 
the right of local self-government (at least so far as cities and villages are concerned) 
in far more specific and comprehensive terms than does the Constitution of this state; 
and no court has more consistently and vigorously upheld this right than has the 
Supreme Court of Michigan. But even the Michigan Supreme Court does not sus- 
tain the contention of the plaintiffs as regards the statute in question here. Thus, in 
Wood v. Detroit, 188 Mich. 547, 155 N. W. 592, L. R. A. 1916C, 388, it was contended 
that the Workmen’s Compensation Law of that state was violative of the right of local 
self-government of the city of Detroit. By the provisions of the act private em- 
ployers were given an election whether they would accept the act, but municipal and 
quasi municipal corporations—i. e., counties, cities, school districts, ete-—were given 
no option; as to them the act was made compulsory. In answering the contention that 
the act was violative of the local self-government doctrine, the court said: 

“The actual basis for the carrying on by municipal corporations of private 
municipal business is taxation. There is not, and there cannot be, any merely local 
power to tax persons or property, and municipal activity may still be, and it is the 
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command of the Constitution that it shall be, restricted, limited, by the limitation of 
the power to tax, to borrow money and to exploit the municipal credit. Moreover, 
municipal corporations are still state agencies, and as such subject to legislative direc- 
tion and control, none the less so because the exercise of such control may indirectly 
affect a private municipal activity. The act, in its appliation to municipalities, involves 
no right of local self-government, or local control and management of corporate 
property. It deprives the municipality of none of its property, because, in effect, it 
is made lawful to raise by tax the money required to pay all injured employees some 
compensation.” 

It can hardly be contended that to contract for instirance against loss by fire is 
more distinctly an exercise of a function of local self-government than to contract for 
workmen’s compensation insurance, or to contract for bonds to insure the fidelity of 
local officers. In our opinion no express or implied constitutional guaranties of the 
right of local self-government are contravened by the Fire and Tornado Fund Act. 

[3] 3. It is next contended that the act is invalid because it gives the state fire 
and tornado fund a monopoly of the fire and tornado business of the state and of its 
political subdivisions. There is no contention, however, that there is any specific 
constitutional inhibition against the creation of such monopoly; but it is asserted that 
the same is violative of the fundamental rights of life, liberty, and the pursuit of 
happiness. The argument is, we think, untenable. 

“The scope of judicial inquiry in deciding the question of power is not to be con- 
fused with the scope of legislative considerations in dealing with the matter of policy. 
Whether the enactment is wise or unwise, whether it is based on sound economic 
theory, whether it is the best means to achieve the desired result, whether, in short, 
the legislative discretion within its prescribed limits should be exercised in a particular 
manner, are matters for the judgment of the Legislature, and the earnest conflict of 
serious opinion does not suffice to bring them within the range of judicial cognizance.” 
German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. 
A. 1915C, 1189; State ex rel. Linde v. Taylor, 33 N. D. 76, 120, 156 N. W. 561, L. R. A. 
1918B, 156, Ann. Cas. 1918A, 583. 

The act in question deals with subjects peculiarly affected with public interest 
and subject to legislative regulation and control. 

The power of the Legislature to fix the powers of its political subdivisions has 
already been alluded to. The Legislature had undoubted power to determine whether 
the property of the state should be insured against loss by fire and tornado at all, and 
prescribe the manner in which such insurance should be provided. It also had the 
power to authorize the officers of a school district to insure the property of the 
school district, or it might withhold such authority altogether, or grant the authority, 
subject to such conditions as it deemed wise and proper. The business of insurance is 
itself peculiarly subject to legislative control. State ex rel. Linde v. Taylor, 33 N. D. 
76, 120, 121, 156 N. W. 561, L. R. A. 1918B, 156, Ann. Cas. 1918A, 583. This is not a 
private monopoly in any sense. The act relates to the insurance of public property by 
means of a fund, supported solely by contributions from public moneys. It is settled 
beyond controversy that a Legislature may, without violating the constitutional 
guaranties of due process and equality of protection of the law, establish a compulsory 
workmen’s compensation fund, and give such fund a monopoly of the business of all 
workmen’s compensation insurance within the state, including private as well as public 
employers. Mountain Timber Co. v. Washington, 243 U. S. 219, 37 S. Ct. 260, 61 L. 
Ed. 685, Ann. Cas. 1917D, 642; State ex rel Amerland v. Hagan, 44 N. D. 306, 175 
N. W. 372. And we are aware of no reason why the Legislature does not as well 
have power to give to the state fire and tornado fund a monopoly of the particular 
business covered by the act. Patterson v. Wollmann, 5 N. D. 608, 67 N. W. 1040, 
aL. R. A: 3S. 

[4] 4. It is next contended that the insurance afforded by the state fire and 
tornado fund is wholly inadequate, that the plan is unsafe, and that an enforcement 
of the statute will deprive the plaintiff school district of adequate protection against 
loss by fire or tornado, and hence will operate to deprive it of its property without 
due process. The contention thus advanced challenges the wisdom of the enactment, 
rather than its validity. Whether public property shall be insured, and if so how, 
is a question for legislative, and not for judicial, determination. 

“We are not concerned with the wisdom or expediency of the legislative enact- 
ment, or with the form in which the legislative will was expressed, further than to 
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ascertain the intention of the lawmakers and to determine whether such intention, as 
expressed in the act, contravenes any constitutional inhibitions. In other words, we 
are concerned alone with the question of legislative power; the limitations upon that 
power are those fixed by the Constitution. State ex rel. Linde v. Taylor, 33 N. D. 
76, 156 N. W. 561, L. R. A. 1918B, 156, Ann. Cas. 1918A, 583. For, as was well 
said by the great Chief Justice: ‘Let the end be legitimate, let it be within the 
scope of the Constitution, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consistent with the letter and 
spirit of the Constitution, are constitutional. McCulloch v. Maryland, 4 Wheat. 
316, 4 L. Ed. 579.” State v, First State Bank (N. D.) 202 N. W. 391, 398. 

[5] 5. It is next contended that the provisions of the statute which impose a 
liability in double the amount of the premium upon the officers of all public corpora- 
tions who fail to comply with the law, in effect, imposes a burden upon the right of 
judicial review such as to be tantamount to a denial of such right at all; and that 
hence the statute is invalid within the rule announced by this court in State ‘ex rel. 
Dushek v. Watland (N. D.) 201 N. W. 680, 39 A. L. R. 1169. It is a sufficient answer 
to this contention to say that the alleged penalty provisions are not involved here. 
“For a litigant can be heard to question the validity of a statute only when and in so 
far as it is” sought to be “applied to his disadvantage.” State v. Milhollan (N. D.) 
195 N. W. 292. Even though the alleged penalty provisions are invalid, the validity 
of the act is not affected thereby, as these provisions may be stricken without in any 
manner affecting the other provisions of the act. State v. Milhollan, supra, State v. 
Watland, supra. 

[6] 6. It is next contended that the act creates an indebtedness on the part of the 
state in excess of the limit fixed by section 182 of the Constitution. This contention 
is clearly without merit. The act does not purport to create an indebtedness on the 
part of the state at all. The obligations of the state fire and tornado fund are not 
made obligations of the state. 

[7] 7. It is next contended that inasmuch as the commissioner of insurance is 
authorized to place insurance upon the property of the state and the various political 
subdivisions thereof, and fix the rates of the insurance premiums according to the 
standards provided in the act, he is, in effect, empowered to levy a tax. We cannot 
sustain the contention. It is true the statute imposes obligations upon the officers 
of the political subdivisions of the state to cause the property belonging to such 
political subdivision to be insured in the state fire and tornado fund, and authorizes 
the commissioner of insurance to apply the rules prescribed by the statute for the 
purpose of fixing the amount of the premium due to the state fire and tornado fund 
for such insurance, but it nowhere authorizes him to levy a tax to discharge the 
obligation. The power to levy taxes is in no manner changed. It still remains with 
the officers empowered by law to levy them. Nor does the commissioner of insurance 
impose the obligation for the insurance premium. The obligation is imposed by 
the statute, and the commissioner of insurance merely applies the rules prescribed 
in the statute for the purpose of arriving at the amount of the premium to be paid. 
The obligation imposed upon the political subdivisions of the state to pay premiums, 
and the mode of fixing the amount of such premium in each case, under the State 
Fire and Tornado Fund Law, are in no essential particular different from the obliga- 
tion imposed to pay premiums under the Workmen’s Compensation Act, and the 
mode of ascertaining such premium. 

“The Legislature cannot delegate its power to make a law; but it can make a 
law to delegate a power to determine some fact or state of things upon which the 
law makes, or intends to make, its own action depend.” Gray’s Limitations of Taxing 
Power, § 540. 

Our conclusion is that the act in question is not vulnerable to any of the con- 
stitutional objections raised against it in this proceeding. 

The judgment appealed from is affirmed. 

All concur. 

Johnson, Birdzell, Nuessle, and Burke, JJ., concur. 
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STATE ex ret. HAAVIND v. CRABBE, Atty. GEN., er AL. (No. 19245.) 
a Court of Ohio. April 13, 1926.) 
51 Northeastern Reporter 755. 
(Syllabus oy the Court.) 

1. RECEIVERS—STANDING IN OHIO COURTS OF RECEIVER AP- 
POINTED IN FOREIGN COUNTRY DEPENDS ON COMITY ONLY, 
AND, AS MATTER OF RIGHT, STATE COURTS ARE NOT BOUND 
TO RECOGNIZE HIM. 

The standing in Ohio courts of a receiver appointed by a court in a foreign 
country depends upon comity only. As a matter of strict right, the courts of this 
state are not bound to recognize a receiver appointed in a foreign country. 

(For other cases, see Receiver, Dec. Dig. § 210.) 


2. INSURANCE—WHILE COMITY PERMITS STATE COURTS TO 
RECOGNIZE RECEIVER APPOINTED IN ANOTHER COUNTRY, IT 
DOES NOT REQUIRE OHIO COURTS TO RECOGNIZE ALIEN RE- 
CEIVER APPLYING UNDER GEN. CODE, § 641, FOR DISTRIBUTION 
OF FUND HELD IN STATE FOR SECURITY OF POLICYHOLDERS 
OF ALIEN INSURANCE COMPANY; NO POLICYHOLDER NOR 
CREDITOR HAVING APPLIED TO ATTORNEY GENERAL TO 
BRING ACTION FOR DISTRIBUTION (GEN. CODE, § 9565). 

While upon considerations of judicial comity the courts of this state may recog- 
nizea receiver appointed in another country, judicial comity does not require Ohio 
courts to recognize an alien receiver applying under section 641, General Code, for 
distribution of a fund which is held in this state for the benefit and security of the 
policyholders of an alien insurance corporation doing business within this state; no 
policyholder nor creditor having applied to the Attorney General, under section 641, 
General Code, to bring an action for distribution. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


3. INSURANCE—WRIT WILL NOT ISSUE TO COMPEL ATTORNEY 
GENERAL TO BRING ACTION UNDER GEN. CODE, § 641, FOR DIS- 
TRIBUTION OF FUND OF FOREIGN INSURANCE COMPANY UNTIL 
PERSON ENTITLED TO PARTICIPATE IN FUND OR PROCEEDS 
THEREFROM APPLIES TO ATTORNEY GENERAL FOR COMMENCE- 
MENT OF ACTION THEREUNDER; UNTIL VALID CLAIMS OF 
DOMESTIC POLICYHOLDERS AND CREDITORS HAVE BEEN 
SETTLED UNDER THE STATUTE, RECEIVER APPOINTED IN FOR- 
EIGN COUNTRY IS NOT A PERSON ENTITLED TO PARTICIPATE 
IN DEPOSIT OR PROCEEDS THEREFROM WITHIN GEN. CODE, § 
641 (GEN. CODE, § 9565.) 

A writ of mandamus will not issue to compel the Attorney General of the state 
of Ohio to bring an action under section 641, General Code, until after some person 
entitled to participate in the deposit in question, or the proceeds arising therefrom, 
has applied to the Attorney General for the commencement of a civil action under 
such statute. Until all valid claims of domestic policyholders and creditors have 
been settled under the statute, a receiver appointed in a foreign country is not “any 
person entitled to participate in such deposit or the proceeds arising therefrom,” 
within the purview of section 641, General Code. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Original mandamus by the State, on the relation of Thor Haavind, as receiver 
in bankruptcy of the Norske-Lloyd Insurance Company, Limited, against Charles C. 
Crabbe, as Attorney General, and others. Writ denied—[By Editorial Staff.] 

This is an original action in this court seeking a peremptory writ of mandamus. 
The petition avers that the Norske-Lloyd Insurance Company, Limited, is a Nor- 
wegian corporation, with its principal office in Christiana, Norway, carrying on the 
business of fire and marine insurance; that the company was licensed to transact its 
business in the state of Ohio, and in conformity with section 9565, General Code, it 
deposited with the superintendent of insurance a United States Third Liberty Loan 
bond of the denomination of $100,000, which has been placed by the superintendent of 
insurance in the custody of the treasurer of the state of Ohio. 

The petition also alleges that on the 17th day of November, 1922, the company 
was adjudged bankrupt under the laws of the kingdom of Norway by ‘the Christiana 
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bankruptcy court, and that the relator is the duly qualified and acting receiver in 
bankruptcy appointed by such bankruptcy court. 

The petition further alleges there are policyholders of the company in the 
United States whose claims have not been fully paid, and that there are policyholders 
and other creditors residing outside of the United States, and that the claims of all 
of such policyholders and creditors exceed all of the assets and property deposited 
in the United States of America, including the deposit in Ohio. 

The petition also alleges that the relator made an application in writing to the 
defendant, Crabbe, as Attorney General, to institute an action in the state of Ohio 
to determine the rights of all parties claiming an interest in the respective deposit, 
to subject the same to the payment and satisfaction of all liabilities, and to distribute 
such fund among the persons entitled thereto; that the defendant Attorney General has 
failed and declined to bring the action; and that the defendant Conn, as superintendent 
of insurance, has declined to consent that the action be brought. 

The petition prays that a peremptory writ of mandamus issue commanding the 
defendant Charles Crabbe, as Attorney General, to bring an action on behalf of 
Harry L. Conn, as superintendent of insurance, and commanding Harry L. Conn, as 
superintendent of insurance, to consent to the bringing of the action, to determine 
the rights of the parties claiming an interest in the deposit made under the State 
Insurance Law, and to subject the same to the payment and satisfaction of all lia- 
bilities, and to distribute it among the parties entitled thereto. 

The answer admits the formal allegations of the petition, and admits that the 
defendant Harry L. Conn, as superintendent of insurance, has declined to consent 
that the action in question be brought on his behalf. Every other allegation in the 
petition is denied. 

The answer further avers that at the time the application to bring the action was 
made the Attorney General communicated that fact to the superintendent of insurance, 
who, in writing, requested that action be deferred, for the reason, among others, that 
another action is pending in the court of common pleas of Franklin county, Ohio, to 
which the relator is a party, involving the control, custody, right of possession and 
ownership of the funds in question, and that the defendant Harry L. Conn is a 
garnishee in the said action. 

The answer further avers that the superintendent of insurance has offered to 
reinvest the funds in securities of the same general character if all interested parties 
request in writing that this be done. No reply was filed to this answer. Further 
facts are stated in the opinion. 

B. W. Gearheart, of Columbus, and Bonynge & Barker and Haight, Smith, 
Griffin & Deming, all of New York City, for relator. 

Charles C. Crabbe, Atty. Gen., and C. S. Younger, of Celina, for defendants. 

ALLEN, J. In this case an alien receiver is asking that the Attorney General be 
compelled by mandamus to institute an action under section 641 of the General Code; 
the ultimate prayer of the petition being for distribution of the fund in the custody 
of the state treasurer. That is, the alien receiver wishes an action brought so that he 
may lay claim to the balance which may be left of the sum deposited with the super- 
intendent of insurance for the benefit of all of the policyholders of the company 
doing business within this state, after payment of creditors and policyholders. The 
deposit in question was made under the terms of section 9565, General Code, which 
reads : 

“A company incorporated by or organized under the laws of a foreign govern- 
ment, shall deposit with the superintendent of insurance, for the benefit and security 
of its policyholders residing in the United States, a sum not less than one hundred 
thousand dollars in stocks or bonds of the United States, the state of Ohio or a 
municipality or county thereof, which shall not be received by the superintendent at 
a rate above their par value. Stocks and securities so deposited may be exchanged 
from time to time for other like securities. So long as the company so depositing 
continues solvent and complies with the laws of this state, the superintendent shall 
permit it to collect the interest or dividends on such deposits.” 

The action sought on behalf of the receiver Haavind is demanded under the 
provisions of section 641, General Code, which reads: 

“If any company, corporation, or association required by law to make a deposit 
with the superintendent of insurance or other state officer, to secure the contracts of 
such company, corporation, or association, or for any other purpose, fails to pay any 
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of its liabilities upon such contracts, or other obligations, according to the terms 
thereof after the liability thereon has been determined, or if such company, corpora- 
tion, or association, having ceased to do business within this state, leaves unpaid any 
such liability or has become insolvent, the attorney general of the state, on behalf 
of the superintendent of insurance, or such other officer, and upon the application of 
any person entitled to participate in such deposit, or the proceeds arising therefrom, 
shall comence a civil action in the court of common pleas of Franklin county, making 
the company, corporation, or association, a party defendant, to determine the rights 
of all parties claiming any interest in such deposit, to subject the deposit to the 
payment or satisfaction of all liabilities and to distribute such fund among the 
persons entitled thereto.” 

[1,2] We are of the opinion that the action cannot be maintained, first, because 
the standing in Ohio courts of a receiver appointed by a court in a foreign country 
depends upon comity only, and judicial comity does not require Ohio courts to recog- 
nize an alien receiver applying under section 641, General Code, for distribution of a 
fund which is held in this state for the benefit and security of the policyholders of a 
foreign insurance corporation doing business within this state. We also make this 
holding for the reason that a writ of mandamus will not issue to compel the Attorney 
General of the state of Ohio to bring an action under section 641, General Code, until 
after some person entitled to participate in the deposit in question, or the proceeds 
arising therefrom, has applied to the Attorney General for the commencement of a 
civil action under such statute, and the receiver is not within the purview of the 
statute a person entitled to participate in the deposit. 

At the outset the question arises whether the receiver can maintain this action, 
since he derives his title to the assets and property of the corporation which he 
claims to represent only from an appointment in a foreign country. It is the general 
rule that as a matter of strict right the courts of a state of the United States are 
not bound to recognize a receiver appointed in a foreign country. High on Receivers 
(4th Ed.) § 47. 

This is so because the laws of a state, generally speaking, have no force beyond 
the state’s territorial limits. 

The decree of the alien courts transfers to the alien receiver no title to the 
property in this state superior to the lien of domestic policyholders and creditors, and 
hence, within this state, he is not as a matter of right recognized as a proper or 
necessary party in this suit. Thus in Booth v. Clark, 17 How. 322, 15 L. Ed. 164, 
the court said: 

“We think that a receiver could not be admitted to the comity extended to judg- 
ment creditors, without an entire departure from chancery proceedings, as to the 
manner of his appointment, the securities which are taken from him for the perform- 
ance of his duties, and the direction which the court had over him in the collection 
of the estate of the debtor, and the application and distribution of them. If he seeks 
to be recognized in another jurisdiction, it is to take the fund there out of it, without 
such court having any control of his subsequent action in respect to it, and without 
his having even official power to give security to the court, the aid of which he seeks, 
for his faithful conduct and official accountability. All that could be done upon 
such an application from a receiver, according to chancery practice, would be to 
transfer him from the locality of his appointment to that where he asks to be recog- 
nized, for the execution of his trust in the last, under the coercive ability of that 
court; and that it would be difficult to do, where it may be asked to be done, without 
the court exercising its province to determine whether the suitor, or another person 
within its jurisdiction, was the proper person to act as receiver.” 

See, also, Hale v. Allinson, 188 U. S. 56, 23 S. Ct. 244, 47 L. Ed. 380, and Great 
Western Mining & Mfg. Co. v. Harris, 198 U. S. 561, 25 S. Ct. 770, 49 L. Ed. 
1163. In the latter case Mr. Justice Day, speaking for the court, said, at page 
576 (25 S. Ct. 774): 

“It will thus be seen that the decision in Booth v. Clark (17 How. 322, 15 L. Ed. 
164), rests upon the principle that the receiver’s right to sue in a foreign jurisdiction 
is not recognized upon principles of comity, and the court of his appointment can 
clothe him with no power to exercise his official duties beyond its jurisdiction. The 
ground of this conclusion is that every jurisdiction, in which it is sought by means 
of a receiver to subject property to the control of the court, has the right and power 
to determine for itself who the receiver shall be, and to make such distribution of 
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the funds realized within its own jurisdiction as will protect the rights of local 
parties interested therein, and not permit a foreign court to prejudice the rights of 
local creditors by removing assets from the local jurisdiction without an order of 
the court or its approval as to the officer who shall act in the holding and distribution 
of the property recovered.” 

In Frowert v. Blank, 205 Pa. 209, 54 A. 1000, it was held: 

“Until the assets of an insolvent corporation have been taken possession of by a 
receiver appointed by the court of the domicile of the corporation and while they 
are still within the state of Pennsylvania, a foreign receiver, by virtue of his appoint- 
ment, is not in a position to assert his control over the assets, nor to exercise any 
authority over them as against domestic creditors. 

“The Pennsylvania holders of matured death certificates of a foreign insolvent 
beneficial association are entitled to payment out of a fund belonging to the associa- 
tion in Pennsylvania, and in the hands of an ancillary receiver in the state, before 
the fund or any part of it is handed over to a receiver of the association appointed 
in the state of its domicile. Such holders are business creditors of the association, 
and not merely representatives of deceased members.” 

In Shloss v. Metropolitan Surety Co., 149 Iowa 382, 128 N. W. 384, the court 
held that the claim of a foreign receiver of a foreign corporation to funds of the 
corporation found in Iowa will not be recognized, even by way of comity, where 
the result relegates Iowa creditors to the foreign jurisdiction for the relief to which 
they are entitled, when there are funds of the corporation in Iowa from which their 
claim may be settled. 

Another decision to the same effect is found in Voightman & Co. v. Southern 
Ry. Co., 123 Tenn. 452, 131 S. W. 982, Ann. Cas, 1912C, 211. This case decided that— 

“The local state assets of a foreign corporation doing business in this state 
become, upon the date of its ceasing to do business in the state because of insolv- 
ency, a trust fund for its creditors, and the court will not inquire into its property 
and contract rights in other states.” 

However, as a matter of comity the courts of one state may recognize and 
enforce the acts of a receiver appointed in another state where no detriment is 
thereby caused to the citizens of the state in which the’ functions of the alien receiver 
ar asserted. The modern cases in general hold that the right of a foreign receiver 
to sue will be restricted only so far as necessary to protect the conflicting rights of 
particular creditors, and that it will not be so restricted when the denial of this right 
to sue will benefit no one but parties whose liability to the receiver’s estate is a 
matter for adjudication. However, the receiver of a debtor company, appointed in a 
foreign state, will not be allowed to deprive the citizens of this state, who are 
creditors of the debtor company, of their rights against the property of the debtor, 
and the courts protect the lien acquired by their own citizens in preference to the 
right asserted by the foreign receiver. High on Receivers (4th Ed.) § 47, p. 67, 
note 31, and a host of cases cited. To the same effect are the extensive notes to be 
found in 23 L. R. A. p. 54, and 4 L. R. A. (N. S.) p. 824. 

It is claimed that, since the receiver Haavind has statutory powers not bestowed 
upon a receiver appointed by a court of equity, the above authorities do not apply. 
The statute under which Haavind’s appointment was made is not before us, and 
hence it is impossible to judge what is the exact nature of his power. The alien 
receiver is, of course, entitled to claim arly balance left over after the payment of all 
valid claims of policyholders and creditors. However, the statutory nature of his 
appointment does not vest in him any property right or lien upon property. situated in 
the state of Ohio superior to the lien of domestic policyholders upon the funds 
deposited for their benefit and security. This is the underlying purpose of section 
9565, General Code. 

Moreover, this is the specific holding in Carpinter & Baker v. City Equitable 
Fire Ins. Co., Ltd., 238 N. Y. 147, 144 N. E. 484, decided in the New York Court 
of Appeals in 1924, which is one of the cases strongly relied upon by counsel for 
the receiver herein. This is a case dealing with the powers of a statutory liquidator 
appointed in England, who, for the purposes of this suit, stands in the precise position 
of the alien receiver. The first two paragraphs of the syllabus in this case (238 
N. Y. 147, 144 N. E. 484) read as follows: 


“1. Orders and decrees of court of foreign country have no force or effect in 
New York. 
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“2. The appointment by an English court of a statutory liquidator of an English 
corporation does not vest in him any property right or lien upon that corporation’s 
property in New York which may be asserted adversely to any creditor properly 
invoking jurisdiction of our courts and acquiring lien upon such property by attach- 
ment or judgment.” 

In other words, whatever standing the receiver has here arises, not from strict 
right, but from judicial comity. Obviously judicial comity will be exercised less 
freely between this state and a foreign country than between this state and other 
states of the United States. We are of the opinion that it is not a proper case for 
the exercise of judicial comity where a receiver appointed in an alien jurisdiction is 
attempting through the extraordinary writ of mandamus to secure a distribution of 
funds deposited in this state for the express security of policyholders of the foreign 
insurance company, no policyholder, nor creditor, having applied to the Attorney 
General under section 641, General Code, to bring an action for distribution. The 
deposit was taken out of the funds of the company in question and sequestered, not 
for its benefit, but for the benefit of those who might have claims against it in this 
state and country. The alien receiver has no standing here until he shows that all 
claims of domestic creditors and policyholders have been discharged. When the 
parties for whose express benefit the fund was created do not seek this action, it 
seems an unwarranted exercise of judicial comity, and an unwarranted use of the 
discretionary writ, to force policyholders and creditors into court upon the applica- 
tion of one who comes here not of right. 

While it is true that under section 641, General Code, the receiver would not 
himself be invested with the right to control the funds which would be administered 
in Ohio and under the Ohio statute, it is also true that the receiver has to be a party 
in interest in order to set the statutory machinery in motion. Otherwise he cannot 
bring the suit even if he is applying to have the fund distributed under Ohio control. 

Now the statute particularly designates the Attorney General and superintendent 
of insurance as the proper persons to begin the action, and specifies the persons at 
whose application the proceedings shall be instituted. 

[3] Section 641, General Code, provides that the “Attorney General of the 
state, on behalf of the superintendent of insurance, or such other officer, and upon 
the application of any person entitled to participate in such deposit, or the proceeds 
arising therefrom, shall commence a civil action,” etc., which is the relief prayed 
for here. 

Is the receiver a person entitled to participate in the deposit or the proceeds 
arising therefrom? 

If, after the payment of all valid claims of domestic policyholders and creditors, 
a balance is left over and above the deposit in this state, then undoubtedly the alien 
receiver will be entitled to claim that balance. But until the claims of domestic 
policyholders and creditors have been fully met, the alien receiver has no right to 
participate in the deposit. It is only the balance of the deposit to which he is entitled, 
and, if there is no balance, he receives nothing, and is entitled to nothing. Therefore 
the Attorney General is not required at this time to commence the civil action re- 
quested, and the writ of mandamus will be denied. 

Writ denied. 

Marshall, C. J., and Day, Kinkade, and Robinson, JJ., concur. 


STATE ex rel. BURGESS yv. CRABBE, Atty. Gen., et al. (No. 19246.) 
(Supreme Court of Ohio. April 13, 1926.) 
151 Northeastern Reporter 759 
(Syllabus by the Court.) 

INSURANCE—WHILE COMITY PERMITS STATE COURTS TO.RECOG- 
NIZE LIQUIDATOR APPOINTED IN ANOTHER COUNTRY, IT DOES 
NOT REQUIRE OHIO COURTS TO RECOGNIZE ALIEN LIQUIDATOR 
APPLYING UNDER GEN. CODE § 641, FOR DISTRIBUTION OF FUND 
HELD IN STATE FOR SECURITY OF POLICYHOLDERS OF ALIEN 
INSURANCE COMPANY, WHEN ITS POLICIES, REINSURING OHIO 
RISKS HAVE NOT MATURED, AND ITS LIABILITIES CANNOT AT 
PRESENT TIME BE DETERMINED IN LIQUIDATION PROCEEDING. 
While upon considerations of judicial comity the courts of this state may recog- 

nize a liquidator appointed in another country, judicial comity does not require Ohio 
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courts to recognize an alien liquidator applying under section 641, General Code, 
for distribution of a fund which is held in this state for the benefit and security of 
the policyholders of an alien insurance corporation doing business within this state, 
when certain of the policies issued by the said alien insurance corporation reinsuring 
Ohio risks have not matured, and the liabilities of the alien insurance corporation 
cannot at the present time be determined in a liquidation proceeding. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Original mandamus by the State, on the relation of Herbert Edward Burgess, as 
liquidator of the City Equitable Fire Insurance Company, Limited, against Charles 
C. Crabbe, as Attorney General, and others. Writ denied—[By Editorial Staff.] 


The facts in this case are much the same as those arising in the case of State 
ex rel. Haavind, Receiver, v. Crabbe, 113 Ohio St. —, 151 N. E. 755, this day decided. 


The plaintiff is the liquidator of an English fire insurance company. The peti- 
tion avers that the City Equitable Fire Insurance Company, Limited, was an English 
corporation, with its principal office in London, England, carrying on the business 
of fire and marine insurance. In April, 1920, the company was licensed by the superin- 
tendent of insurance of the state of Ohio to transact its business within this state, and 
pursuant to the provisions of section 9565, General Code of Ohio, it deposited with 
the superintendent of insurance of the state of Ohio a United States Liberty Loan 
bond in the denomination of $100,000. This bond was duly turned over to the custody 
of the treasurer of the state of Ohio. 

The petition alleges that on February 6, 1922, proceedings were instituted in the 
high court of justice, king’s bench division, of the kingdom of Great Britain, for 
winding up the corporation under the provisions of an act of Parliament known as 
the Company’s Consolidation Act; that an order was duly entered for the winding 
up of the company; and that the relator, who was, and is, the senior official receiver 
appointed by the board of trade, in conformity with the English statutes, was in due 
course appointed liquidator of such company. 

The petition further alleges there are policyholders of the company in the United 
States whose claims have not been fully paid, and that there are policyholders and 
other creditors residing outside of the United States, and that the claims of all of 
such policyholders and creditors exceed all of the assets and property deposited in 
the United States of America, including the deposit in Ohio. 

The petition also alleges that the relator made an application in writing to the 
defendant Crabbe, as Attorney General, to institute an action in the state of Ohio to 
determine the rights of all parties claiming an interest in the respective deposit, to 
subject the same to the payment and satisfacion of all liabilities, and to distribute 
such fund among the persons entitled thereto; that the defendant Attorney General 
has failed and declined to bring the action; and that the defendant Conn, as super- 
intendent of insurance, has declined to consent that the action be brought. 

The petition prays that a peremptory write of mandamus issue commanding the 
defendant Charles Crabbe, as Attorney General, to bring an action on behalf of 
Harry L. Conn, as superintendent of insurance, and commanding Harry L. Conn, 
as superintendent of insurance, to cosent to the bringing of the action, to determine 
the rights of the parties claiming an interest in the deposit made under the State 
Insurance Law, to subject the same to the payment and satisfaction of all liabilities, 
and to distribute it among the parties entiled thereto. 


The answer admits the formal allegations of the petition, and that the defendant 
Harry L. Conn, as superintendent of insurance, has declined to consent that the action 
in question be brought on his behalf. Every other allegation in the petition is 
denied. 


The answer further avers that at the time the application to bring the action 
was made the Attorney General communicated that fact to the superintendent of 
insurance, who, in writing, requested that action be deferred, for the reason among 
others, that another action is pending in the court of common pleas. of Franklin 
county, Ohio, to which the relator is a party, involving the control, custody, right of 
possession, and ownership, of the funds in question, and that the defendant Harry 
L. Conn is a garnishee in that action. 

The answer further avers that the superintendent of insurance has offered to 
reinvest the funds in securities of the same general character if all interested parties 
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request in writing that this be done. No reply was filed to this answer. Further 
facts are stated in the opinion. 

B. W. Gearheart, of Columbus, and Barry, Wainwright, Thacher & Symmers, 
of New York City, for relator. 

Charles C. Crabbe, Attorney General, and C. S. Younger, of Celina, for de- 
fendants. 

ALLEN, J. The alien liquidator, Burgess, is in precisely the same situation, so 
far as the petitions show, as has the alien receiver Haavind in the case of State ex 
rel. Haavind v. Crabbe, 113 Ohio St. ——, 151 N. E. 755, this day decided, to which 
decision we refer for reasoning and authority. The record contains the English 
statute, under which Burgess was appointed, from which it is evident that the 
liquidator has broad statutory powers. However, the appointment by the English 
courts of a statutory liquidator does not vest in him any property right or lien upon 
the corporation’s property in the state of Ohio superior to the lien of domestic 
policyholders and creditors. Carpinter & Baker v. City Equitable Fire Ins. Co., 
Ltd., 238 N. Y. 147, 144 N. E. 484. That being the case, whatever standing Burgess 
has here depends upon comity only. As a matter of strict right the courts of this 
state are not bound to recognize an alien liquidator. While upon considerations of 
judicial comity the courts of this state may recognize a liquidator appointed in 
another county, judicial comity does not require Ohio courts to recognize an alien 
liquidator applying, under section 641, General Code, for distribution of a fund 
which is held in this state for the benefit and security of policyholders of a foreign 
insurance corporation doing business within this state, no policyholder, nor creditor, 
having applied to the Attorney General to bring an action for distribution under 
section 641, General Code. 

The instant case differs from the Haavind Case in the fact that the record shows 
that some 98 Ohio individuals and corporations who hold insurance in different 
insurance companies have had their risks reinsured in the City Equitable Company, 
and that the aggregate amount of the risks thus reinsured is over $110,000; namely, 
more than the face amount of the bond held as security. Until these claims have 
been purchased or matured, any distribution in the liquidation proceeding, if instituted, 
must be held in abeyance. Hence to grant this right until such time as the liabilities 
in question have been matured or been canceled by the act of the parties would be 
futile. This fact makes it unnecessary to consider the effect of the assignment 
executed to Burgess by himself, as liquidator, of the property of the City Equitable 
Company. 

The writ of mandamus is a high, prerogative writ, which does not lie if per- 
formance of the act prayed for is impossible. The writ, therefore, will be denied. 

Writ denied. 

Marshall, C. J., and Day, Kinkade, and Robinson, JJ., concur. 


UNITED STATES FIRE INS. CO. OF CITY OF NEW YORK v. L. C. ADAM 
MERCANTILE CO. et al. (No. 16255.) 
(Supreme Court of Oklahoma. March 23, 1926.) 


245 Pacific Reporter 885 
(Syllabus by the Court.) 

1. INSURANCE—CARBON IMPRESSION OF LETTER WRITTEN ON 
TYPEWRITER, MADE BY SAME STROKE OF KEYS AS COMPANION 
IMPRESSION, IS “ORIGINAL,” AND EITHER IMPRESSION IS PRI- 
ARY EVIDENCE OF CONTENTS OF LETTER; NOTICE TO PRODUCE 
ORIGINAL MAILED LETTER IN ORDER TO INTRODUCE ONE OF 
RETAINED CARBON COPIES, MADE BY SAME STROKE OF KEYS 
OF TYPEWRITER AS ORIGINAL, IS NOT NECESSARY. 

A carbon impression of a letter written on a typewriter, made by the same stroke 
of the keys as the companion impression, is an “original.” Either impression is 
primary evidence of the contents of the letter, and notice to produce the original 
mailed letter in order to introduce one of the retained copies in evidence is not 
necessary. 

(For other cases, see Insurance, Dec. Dig. § 647.) 
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2. INSURANCE—WHEN LETTER IS SENT OUT BY POST AND MAILED, 
PROPERLY ADDRESSED, PRESUMPTION OF RECEIPT BY PARTY 
TO WHOM ADDRESSED ARISES, AND REMAINS UNTIL OVER- 
COME BY CONTRADICTORY EVIDENCE. 

When a letter is sent out by post and mailed, properly addressed, the presump- 
tion of its receipt by the party to whom it is addressed arises, and this prima facie 
presumption of delivery remains until overcome by contradictory evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[1]). 


3. INSURANCE—IN ABSENCE OF FRAUD BY INSURED, DISCLOSURES 
AS TO ACTUAL STATUS OF TITLE TO INSURED PROPERTY, MADE 
BY HIM TO SOLICITING AGENT ACTING WITHIN SCOPE OF 
AUTHORITY, AT TIME OF TAKING APPLICATION FOR FIRE 
POLICY, IS KNOWLEDGE IMPUTED TO COMPANY, 

In the absence of fraud on the part of the insured, disclosures as to the actual 
status of title to the insured property, made by the insured to a solicting agent of a 
fire insurance company at the time of the taking of the application for a policy, 
said insurance agent acting at all times within the scope of his authority, is knowledge 
which by law will be imputed to the fire insurance company issuing the policy. 


(For other cases, see Insurance, Dec. Dig. § 378[1]). 


4. INSURANCE—IF SOLICITING AGENT, ACTING WITHIN SCOPE OF 
AUTHORITY AND IN USUAL COURSE OF DUTIES, RECEIVES IN- 
FORMATION OF EXACT CONDITION OF TITLE OF PROPERTY AT 
TIME OF ISSUING FIRE POLICY, COMPANY IS ESTOPPED TO DE- 
FEND ACTION ON POLICY ON PROVISION OF POLICY MAKING IT 
VOID, IF OWNERSHIP OF PROPERTY WAS NOT ABSOLUTE OR 
UNCONDITIONAL. 

If the soliciting agent of an insurance company, acting within the scope of his 
authority and in the usual course of his duties as such agent, receives information 
of the exact condition of the title of the insured at the time of the issuance of the 
policy, the insurance company is estopped to defend, in an action on the policy, on 
the ground that the polity contains a provision making it void if the ownership by the 
insured of the property covered by the insurance was not at the time absolute or 
unconditional. 

(For other cases, see Insurance, Dec. Dig. § 378[1]). 

Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Osage County; Jesse J. Worten, Judge. 

Action by B. H. Mears and others against the United States Fire Insurance 
Company of the City of New York to recover on fire insurance policies. Judgment 
for plaintiffs L. C. Adam Mercantile Company and F. M. Hubbard, and defendant 
appeals. Affirmed. 

F. A. Rittenhouse, Frank E. Lee and John F. Webster, all of Oklahoma City, 
for plaintiff in error. 

Charles B. Wilson, Jr., of Pawhuska, and S. C. Bloss, of Winfield, Kan., for 
defendants in error. 

Foster, C. This was an action on two fire insurance policies commenced in the 
court below by the defendants in error, the L. C. Adam Mercantile Company, a 
corporation, F, M. Hubbard, and B. H. Mears, hereinafter referred to as plaintiffs, 
against the plaintiff in error, U. S. Fire Insurance Company of New York, a cor- 
poration, hereinafter referred to as defendant. The policies of insurance were attached 
as exhibits to plaintiffs’ petition, and insured by the plaintiff B. H. Mears against loss 
by fire of a hay barn located near Grainola in Osage County, which, it was alleged, 
had burned on the 31st of August, 1923, and was of the value of $2, 400. One of the 
policies, issued on the Ist day of July, 1923, carried insurance in the sum of $1,500 
and the other policy, issued on August 6, 1923, insured such property in the further 
sum of $400. 

It was alleged that on the 5th day of November, 1923, subsequent to the fire, 
the plaintiff Mears executed an assignment of his interest in the policies to his co- 
plaintiffs. After demurrer by the defendant to the plaintiff's petition and each cause 
of action thereof had been overruled and exceptions saved, the defendant answered, 
setting up, among other things, that the policies sued on were void ab initio in that 
the interest of the insured in the property covered by the policies was not sole and 
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unconditional ownership thereof, and that, inasmuch as it had not been otherwise 
provided in said policies by agreement in writing indorsed thereon, the policies were 
void from the beginning by reason of the following provision contained therein, to wit: 

“This entire policy shall be void * * * if the interest of the insured be other 
than unconditional and sole ownership.” 

Trial was had to the court and a jury. At the opening of the trial the defendant 
entered its motion for judgment on the pleadings, and further objected to the intro- 
duction of any evidence on the ground that the petition failed to state a cause of 
action. 

The demurrer of the defendant to the evidence of the plaintiff, interposed at 
the conclusion of plaintiff’s evidence, and its motion for a directed verdict at the 
close of all the evidence were both overruled by the court and exceptions allowed. 
Verdict was rendered in favor of the plaintiffs Adam Mercantile Company and F. M. 
Hubbard for $1,517.76, the amount of the policies, less unpaid premiums. 

Motion for judgment notwithstanding the verdict was filed by the defendant, 
heard and overruled, and judgment was thereupon entered in accordance with the 
verdict of the jury. From this judgment and from an order overruling its motion 
for a new trial the defendant appeals. 

The first proposition relied on by the defendant for a reversal of the judgment 
is as follows: 

“The plaintiffs Mercantile Company and Hubbard are not entitled to recover, be- 
cause the interest of the assured, B. H. Mears, through whom said plaintiffs claim, 
was not sole and unconditional ownership, rendering said policies void ab initio.” 

We do not question the soundness of the argument advanced by the defendant 
in support of the above proposition, and, if it can be said, under the record in this 
case, that the defendant had no knowledge of the actual condition of the title at the 
time the policies in question were issued, we would have no hesitancy in ordering a 
reversal of the cause. 

This brings us to defendant’s second proposition as follows: 

“The plaintiffs Mercantile Company and Hubbard are not entitled to recovery 
because defendant had no knowledge of the condition of the title to the insured 
property, and because Rogers had no power to waive the conditions of the policies, 
and because there was no waiver thereof and no estoppel against the defendant to 
deny liability.” 

It is contended by the plaintiffs that the defendant, at the time the policy was 
written, had exact knowledge as to the condition of the title, and will be held to have 
waived any provision of the policy which it actually delivered which, on account of 
the title, may have rendered the policy null and void. 

In order to dispose of this question it will be necessary briefly to review the 
evidence as disclosed by the record. 

It appears that the plaintiff B. H. Mears owned the property on which the 
policies of insurance in question were issued on and prior to June 29, 1923. On that 
date an escrow contract was entered into between B. H. Mears and L. C. Adam 
Mercantile Company and F. M. Hubbard, whereby a deed covering the property in 
controversy was executed by Mears, as grantor, to the Mercantile Company and 
Hubbard as grantees, and with the contract was placed in escrow with the Citizens’ 
National Bank of Cedarvale, Kan. The grantees paid the grantor the sum of $500 
in cash, and under the terms of the contract the deed to the property was to be 
delivered to the grantees on payment of $1,500, with interest from August 25, 1923, 
at the rate of 8 per cent, not later than December 29, 1923. It was further provided 
that if the $1,500 was not paid within six months from the date of the contract the 
initial payment of $500 should be forfeited to Mears and the deed returned to him. 

B. H. Mears testified that he had been carrying some insurance in other com- 
panies of which one Tom Rogers was agent, and on the following day he wrote a 
letter addressed to Rogers at Newkirk, Okla., and deposited same in the mails with 
postage thereon prepaid, of which the following i is a carbon copy 

“Grainola, Okla., 6-30-23. 

“Mr. Tom A. Rogers, Newkirk, Okla—This will advise you that I have sold 
my elevator here to Mr. E. E. Willson of Cedarvale, Ks., and I am inclosing here- 
with the elevator policies assigned to him for your approval—Fire Pol. No. 1077 and 
Tor. Policy s-5830. 
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“T have also sold my hay barn to Adam Merc. Co. of Cedarvale, Ks., but the 
title will not change for sixty days. 

“I want policies No. 0984548 and 1032734 cancelled, and write a new 3-yr. policy 
on the residence. Apply sufficient of the unearned premium to pay the Rs property 
ins. and send ck. for balance. 

“Write a new policy separate on hay barn in my name ‘for $1500 and at the end 
of 60 days I will assign to Adam, they will pay same. Send all to me. 

“B. H. Mears.” 

He further testified that on the next day, which would be July 1, 1923, Tom A. 
Rogers called Mears on the telephone. Rogers being at Newkirk and Mears at 
Grainola, and suggested that $1,500 was a larger policy than should be written, and 
askd that the policy be written for $1,200. Mears consented to this, and the $1,200 
policy, dated July 1, 1923, was written and forwarded to Mears. 

It appears that the Adam Mercantile Company and Hubbard took possession of 
the property, and on the 25th day of August, 1923, $500 additional was paid on the 
purchase price, leaving $1,000 unpaid. 

The fire occurred August 31, 1923. After the Mercantile Company and Hubbard 
had taken possession of the property they added a shed to the hay barn purchased 
from Mears, and upon the completion of this improvement F. M. Hubbard testified 
that he wrote the following letter to Tom A. Rogers and deposited same in the mails: 

“We have just completed a shed on the west side of the barn we bought of Ben 
Mears at Grainola, Okla. * * * We would like to place $400 fire and tornado 
insurance on this addition to the barn. This will make $1,600 on the barn. The 
insurance to be placed just the same as the $1,200.” 

A $400 policy was thereupon issued dated August 6, 1923, and returned to Mears. 
It is true that Rogers, while on the witness stand, denied receiving these letters, but 
the weight of the evidence was for the jury to determine, and, the jury by its verdict 
having determined the matter against the defendant, its finding is conclusive. 

{1] It is contended by the defendant, however, that, no demand having been 
made upon the defendant for the original letter, the admission of a carbon copy 
thereof was improper. This contention cannot be sustained. In Reeves & Co. v. 
Martin, 94 P. 1058, 20 Okla. 558, it is said: 

“When three letters or notices are written simultaneously by the local agent of 
one of the parties to the action, signed by the same individual, containing the same 
words and addressed to the same person, the principal of said local agent, one being 
retained by said agent and the other by the party signing the same, and the other 
sent by registered letter to the principal, notice to produce the original paper in order 
to introduce one of the retained copies in evidence is not necessary. Such copy, when 
offered to charge the party principal to whom the same was sent by mail, may be 
considered not as a copy, but as an original.” 

[2] Continuing, the court said in the third paragraph of the syllabus: 

“When a letter is sent by post or mail, properly addressed, the presumption of 
its receipt by the party to whom it is addressed arises, and this prima facie presump- 
tion of delivery remains until overcome by contradictory evidence.” 

It is urged by the defendant that, since by the uncontradicted evidence it is 
shown that Rogers was only a soliciting agent for the defendant, the knowledge 
obtained by him as to the status of the title of the plaintiff is not imputable to it so 
as to operate as a waiver of the provision of the ‘policy delivered, making the policy 
void where the ownership of the property by the insured was not absolute or 
unconditional. 

It appears in this connection that Ed. P. Souligney, otherwise referred to as the 
Souligney Agency, was the issuing agent of policies for the defendant, with power 
to issue and deliver policies of insurance on behalf of the defendant, and since the 
uncontradicted evidence shows that the issuing agent did not have knowledge of the 
status of the title of the insured prior to the issuance of the policy, it is contended that 
the defendant was without any knowledge in relation thereto, nowithstanding its 
soliciting agent, Tom Rogers, may have received such knowledge. This contention 
cannot be sustained. 

In this case the agent, Rogers, was admittedly clothed with authority to solicit 
insurance on behalf of the defendant. Acting within the scope of his authority he 
took the application of B. H. Mears and forwarded it by telephone or letter to the 
issuing agent, Ed. P. Souligney, of Ponca City. In negotiating the contract of 
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insurance certain information was communicated to Rogers in connection with that 
transaction. It is not contended that there was any fraud on the part of the insured 
in communicating this information. Among other things: he was informed that the 
equitable ownership of the property had passed to Hubbard and the Adam Mercan- 
tile Company. 

In receiving this information the agent must be regarded as acting within the 
scope of his authority as soliciting agent in like manner as in seeking and receiving 
information as to the amount of the insurance desired. The information was un- 
doubtedly communicated as a part of the transaction by which Rogers negotiated the 
contract of insurance.. It must be borne in mind that this information was not com- 
municated to Rogers after the policy was issued and delivered, but was communi- 
cated as a part of the identical transaction which resulted in the issuance of the 
policy. Nor are we dealing here with what is called a home office policy issued 
direct by the president and secretary of the company as was the case in Merchants’ 
& Planters’ Ins. Co. v. Marsh, 125 P. 1100, 34 Okla. 453, 42 L. R. A. (N. S.) 996. 

[3, 4] The rule applicable to this case is stated in State Mutual Ins. Co. v. 
Green, 166 P. 105, 62 Okla. 214, L. R. A. 1917F, 663. In that case as in the case 
at bar the insurance was negotiated by a mere soliciting agent, who took the appli- 
cation of the insured. In the Green Case our court announced the rule as follows 
in the first and second paragraphs of the syllabus: 

“In the absence of fraud on the part of the insured, disclosures as to actual 
status of title to insured property made by the insured or the agent of the insured to a 
soliciting agent of a fire insurance company at the time of the taking of the application 
for a policy, said insurance agent filling out date of said application blank, presenting 
the same to insured and procuring her signature thereto, collecting the premium for 
said insurance policy, and acting at all times within the scope of his authority, are 
knowledge which by law will be imputed to the fire insurance company issuing the 

olicy.” 

" “2. Where a soliciting agent of a fire insurance company is fully informed of 
the status of title to lots upon which the property to be insured stands, and in the 
usual course of his duties as such agent prepares an application for a policy of insur- 
ance upon such property in the name of the wife, the record title thereto being in the 
husband, the said property being the homestead of the insured and her husband, and 
the agent of the insurance company being fully informed of all these facts prior 
to and at the time of the taking of the application, held, that the insurance company 
is estopped to defend, in an action on the policy, on the ground that said application, 
in stating that the title to said property was in the wife, contained a material mis- 
representation.” 

In the body of the opinion this statement is quoted with approval from Allen v. 
Phoenix Assur. Co., 88 P. 245, 12 Idaho 653, 8 L. R. A. (N. S.) 903, 10 Ann. Cas. 
328, as follows: 

“If ‘the insured truthfully and correctly stated the nature and condition of his 
title in making his application for insurance, he will not be precluded from recovering 
in case of loss on account of a contrary statement as to title inserted in the policy.’ ” 

And again this statement from Phipps v. Union Mutual Ins. Co., 150 P. 1083, 
50 Okla. 135, is quoted with approval : 

“But we think it is equally well settled that even a mere soliciting agent may 
bind the company as to matters within the scope of his authority.” 

y _ Western Nat. Ins. Co. v. Marsh, 125 P. 1094, 34 Okla. 414, 42 L. R. A. 
(N. S.) 991. 

The rule announced in Merchants’ & Planters’ Ins Co. v. Marsh, 125 P. 1100, 34 
Okla. 453, 42 L. R. A. (N. S.) 996, heretofore referred to, is not applicable to the 
instant case. 

Under the rule announced in the case cited we conclude that, the soliciting agent 
of the defendant having received information of the exact condition of the title of 
the insured at the time of the issuance of the policy, the insurer must be held to have 
waived the provision in the policy making it void if the ownership by the insured 
of the property covered by the insurance is other than absolute or unconditional. 

Since the policies were not void as to Mears, the subsequent delivery of the 
deed to L. C. Adam Mercantile Company and F. M. Hubbard and the assignment of 
his cause of action to them vested the interest of Mears in the Mercantile Company 
and Hubbard, who thereupon were entitled to recover in the action. 

The judgment of the trial court is affirmed. 
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HARTFORD FIRE INS. CO. v. GARVIN et al. (No. 11974.) 
(Supreme Court of South Carolina. May 6, 1926.) 
133 Southeastern Reporter 29. 


1. INSURANCE—RETENTION BY INSURANCE COMPANY OF APPLI- 
CATION AND NOTES GIVEN FOR PREMIUM, TOGETHER WITH 
EVIDENCE THAT NUMBER OF POLICY ISSUED ACCORDING TO 
CUSTOM APPEARED ON NOTES, HELD TO WARRANT INFERENCE 
THAT POLICY HAD BEEN ISSUED, AND TO PRESENT ISSUE OF 
FACT FOR JURY. 


In action on insurance notes, fact that company retained application and notes 
given for premium, in connection with evidence as to custom of office to enter number 
of policy when issued, which number appeared on notes, held sufficient to support 
inference of fact that application had been accepted and policy issued, and to raise 
issue of fact for jury. 

(For other cases, see Insurance, Dee. Dig. § 668[3]). 


2. INSURANCE—REFUSAL OF COURT TO HOLD AS MATTER OF LAW 
THAT RETENTION OF NOTES AND APPLICATION FOR INSUR- 
ANCE BY INSURER WAS NOT ACCEPTANCE THEREOF HELD 
PROPER, AS SUCH RETENTION DID NOT EXCLUDE EVERY OTH- 
ER REASONABLE INFERENCE. 

Refusal of court, in action on insurance notes, to hold that retention by insurer 
was not acceptance of notes and application held proper, as such retention did not 
exclude every reasonable inference other than that application was accepted and policy 
issued. 

(For other cases, see Insurance, Dec. Dig. § 668[3]). 


3. INSURANCE—WITNESS COULD PROPERLY TESTIFY AS TO INSUR- 
ANCE COMPANY’S CUSTOM IN ENTERING POLICY NUMBER ON 
INSURANCE NOTES, BUT HIS TESTIMONY AS TO WHAT SUCH 
NUMBERS INDICATED WAS PROPERLY EXCLUDED, INFERENCE 
THEREFROM BEING FOR JURY. 

Witness for insurer, in action on insurance notes, could properly testify of his 
own knowledge as to custom with respect to entry of policy number in notes, but his 
testimony as to what such numbers on notes and application for insurance indicated 
was properly excluded, since inference therefrom was for jury. 

(For other cases, see Insurance, Dec. Dig. § 648[1]). 

Appeal from Common Pleas Circuit Court of Aiken County; W. H. Townsend, 

Judge. 
Action by the Hartford Fire Insurance Company against R. D. Garvin and 

another. Judgment of nonsuit, and plaintiff appeals. Reversed, and new trial granted. 

R. Morgan, of Aiken, for appellant. 

Williams, Croft & Busbee, of Aiken, for respondents. 

Marion, A. A. J. This was an action commenced on July 5, 1923, on two 
promissory notes alleged to have been given in payment of a policy of fire insurance. 
One of the notes was for the sum of $45.13 and the other for the sum of $180.52. The 
circuit judge granted an order of nonsuit, and plaintiff has appealed. The terms and 
provisions of these notes appear to be identical with those involved in Hartford Fire 
insurance Co. v. Young, 132 S. C. 34, 129 S. E. 129; Hartford Fire Insurance Co. v. 
Etheredge, 132 S. C. 488, 129 S. E. 428; and Hartford Fire Ins. Co. v. Brown et al., 
133:S.C.. 17, 196.S. EE. 62. 

The substantial question raised by the appeal is whether the circuit judge 
committed error in grating nonsuit. The grounds for that ruling are thus stated 
by the trial judge: 

“I think that the application and notes show that they contemplated the issuance 
of a policy, and that is what the parties had in mind, and the party whose duty it was 
to issue the policy must show that they issued it before they can claim payment on the 
note, and they have not done it. The nonsuit is granted for that reason.’ 

The construction thus given the application and notes was in accord with the 
= = this court as expressed in Hartford Fire Insurance Co. v. Young, supra, 
2s follows: 

“The evidence is susceptible of no other reasonable inference than that the applica- 
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tion and the notes executed by defendant constituted a mere offer to contract, or order, 
for an insurance policy which was subsequently to be issued and delivered to defendant 
if the offer of defendant was approved and accepted by the insurance company.” 

But in the view that there was no evidence tending to establish that the policy 
had been issued in this case we find ourselves unable to concur. There was evidence 
tending to establish: That the application and notes were executed by defendants on 
August 12, 1921. That when executed there was a blank intended to be filled in with 
the policy number. That the smaller note for $45.13 contained the following stipula- 
tion, printed just above the note and preceding the words “policy number”: “Exhibit 
No. 2: To be filled in by agent; Wagener, S. C. Agency, Wagener Real Estate & 
Guaranty Co.” That the larger note was preceded by the following printed stipula- 
tion: “Exhibit No. 3: The company is authorized to insert in this note the number 
and date of policy.” That the notes introduced in evidence had the policy number filled 
in. That the agent who took the application and the notes forwarded them to the 
head office in Atlanta. That this agent had worked at the head office and knew 
that it was the rule or custom that the numbers were not inserted in the notes unless 
and until the policy was issued. That if an application was not approved a letter 
was written to the agent through whose office the application was forwarded. That 
a copy of this letter was sent to the agent who had taken the application. That the 
agent who had taken this application had never received any letter to the effect that 
the policy was not issued. That both the application and the notes had been retained 
by the company. 

{1] While the “weight of authority supports the rule that mere delay in passing 
on an application for insurance cannot be construed into an acceptance of it” (14 
R. C. L. p. 896, § 72), the fact that the company retained both the application and 
the notes given in payment of the premium, taken in connection with the foregoing 
evidentiary facts and circumstances as to the rule or custom of the head office to 
enter the number of the policy when issued, that such entry appeared on these notes, 
etc., was sufficient, we think, to support an inference of fact that the application had 
been accepted and the policy issued by the company. In Hartford Fire Insurance Co. 
v. Etheredge, supra, the circuit judge directed a verdict for the plaintiff upon facts 
substantially identical with those above set out, but accompanied by the further 
statement of the witness testifying thereto to the effect that the numbers inserted 
in the notes indicated that the application was accepted and the policy was issued. In 
reversing the order of the circuit judge directing a verdict, this court held that the 
trial judge had erred in permitting the witness to testify, in substance, that the 
number had been inserted by the company, and that this insertion indicated acceptance. 
The court said: 

“The witness could testify at most that he knew it was the custom of the office 
to make such entries on notes and policies. He could not testify that the entries were 
made in this case, nor could it be said that, because he testified as to the custom, it 
followed as a matter of law that these acts were done. These were questions for 
the jury, and this exception is sustained.” 

As pointed out in the dissenting opinion of Mr. Justice Cothran in Hartford 
Fire Insurance Co. v. Brown et al., supra: 

“Actual delivery [of the policy] was not essential to the consummation of the 
contract, where it is shown that the company accepted the application, and did all that 
pe aan do to complete the contract, and retained the obligations of the insured as 
valid.” 

While it is somewhat difficult to understand why the plaintiff should have rested 
the proof of a material fact, to wit, issuance of the policy, upon the somewhat meager 
circumstantial evidence here adduced, we are of the opinion that it may not be soundly 
held as a matter of law that the facts established were not sufficient to warrant the 
inference that the application had been accepted and the policy issued. In that view 
the issue was one of fact which should have been submitted to the jury. Exception 
3 must therefore be sustained. 

[2] Exception 2 is directed to the contention “that his honor erred in holding 
that the retention of the notes and application for insurance by the plaintiff was not 
an acceptance of the notes and application,” etc. In the view indicated, the retention 
of the application and the premium notes was an evidential circumstance, which, 
taken in connection with the other facts and circumstances established, was sufficient 
to support an inference of the acceptance of the application. But the mere retention 
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of the application and the notes cannot be held to exclude every reasonable infer- 
ence other than that the application was accepted and the policy issued. This 
exception is therefore overruled. 

{3] The only remaining question (exception 1) is whether “his honor erred in 
not permitting L. T. Moorman, a witness for the plaintiff, to testify as to what the 
numbers on the notes and application for insurance indicated.” It was competent 
for this witness to testify of his own knowledge as to the rule or custom with respect 
to the entry of policy number in the notes, etc., but the inference as to what such 
entries indicated in this case was for the jury. Hartford Fire Ins. Co. v. Etheredge, 
supra. This exception must therefore be overruled. 

The judgment of the circuit court is reversed and a new trial granted. 

Reversed. . 

Watts and Cothran, JJ., and Purdy and Ramage, A. A. JJ., concur. 


MILWAUKEE MECHANICS’ Ee WEST DEVELOPMENT CO. et al. 
(No. 4479.) 
(Supreme Court of Texas. March 31, 1926.) 
282 Southwestern Reporter 562. 
INSURANCE—THREE-FOURTHS VALUE CLAUSE IN FIRE POLICY 

HELD NOT INVALID, UNDER STATUTE PROHIBITING COINSUR- 

ANCE CLAUSES (REV. ST. 1925, ART. 4891). 

Three-fourths value clause in fire policy, providing that, in event of other insur- 
ance, company shall not be liable for a greater amount than its proportionate part of 
three-fourths of the actual value of the property at time and place of fire, held not 
invalid, under Rey. St.“1925, art. 4891; such statute being confined in its prohibition 
to coinsurance clauses. 

(For other cases, see Insurance, Dec. Dig. § 495[1]). 


Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

Action by the West Development Company against Milwaukee Mechanics’ Insur- 
ance Company, in which a mortgage was joined as party defendant. Judgment for 
plaintiff was affirmed by the Court of Civil Appeals (275 S. W. 203), and defendant 
brings error. Judgments reformed and affirmed. 

Geo. S. Wright and Thompson, Knight, Baker & Harris, all of Dallas, for 
plaintiff in error. 

Sleeper, Boynton & Kendall, of Waco, for defendants in error. 

GREENWOOD, J. Defendant in error, West Development Company, sued plaintiff 
in error, Milwaukee Mechanics’ Insurance Company, to recover $4,000, and interest 
on a fire insurance policy issued by plaintiff in error on a mercantile building in 
West, Tex., belonging to said defendant in error. A mortgagee was joined as a 
party defendant and no one questions her right to share in whatever recovery is 
had on the policy. 

The policy contained a three-fourths value clause to wit: 

“It is understood and agreed to be a condition of this insurance that in the event 
of loss or damage by fire to the property insured under this policy this company 
shall not be liable for an amount greater than three-fourths of the actual cash value 
of each item of property insured by this policy (not exceeding the amount insured 
on each item) at the time immediately preceding such loss or damage and in the 
event of additional insurance, if any is permitted hereon, then this company shall be 
liable for its proportion only of three-fourths of such value of each item insured at 
the time of the fire not exceeding the amount insured on each item.” 

The insured carried $14,000 insurance, including the policy sued on, which was 
for $4,000. The jury found that the building was not a total loss after the fire, 
having a cash market value of $500, and that it had a cash market value immediately 
before the fire of $16,700. 

Plaintiff in error carried two-sevenths of the aggregate amount of insurance on 
the building. Its proportionate part of three-fourths of the actual cash value of the 
sues was therefore two sevenths of three-fourths of $16,700, making 
_ The district court gave judgment against plaintiff in error for $4,178, and 
interest, and the honorable Court of Civil Appeals at Waco affirmed the judgment, 
holding void the three-fourths value clause in the policy on the ground that it was 
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forbidden by article 4893 of Complete Texas Statutes, carried into the Revised 
Statutes of 1925 as Article 4891. 

The single question presented here is as to the validity of the three-fourths value 
clause in this insurance policy. Unless prohibited by the terms of article 4898, there 
can be no doubt that the parties were bound by the provisions of the three-fourths 
value clause. Commercial Union Assurance Co., Limited, v. Preston, 282 S. W. 563, 
this day decided. 

Article 4893 reads : 

“No company subject to the provisions of this act may issue any policy or 
contract of insurance cov ering property in this state, which shall contain any clause 
or provision requiring the assured to take out or maintain a larger amount of insur- 
ance than that expressed in such policy, nor in any way providing that the assured 
shall be liable as coinsurer with the company issuing the policy for any part of the 
loss or damage which may be caused by fire to the property described in such policy, 
and any such clause or provision shall be null and void, and of no effect. * * * 

When the statute was enacted there was in common use in Texas a clause in 
standard fire insurance policies called a coinsurance clause, which required the insured 
to carry insurance on each item of property insured equal to the cash value thereof, 
or equal to a certain percentage of such cash value, and which provided that, upon 
the assured’s failure to carry the prescribed amount of insurance, he should bear his 
proportionate part of any fire loss on each item as coinsurer to that extent. The 
coinsurance clause was enforced as a contractual stipulation binding on the parties. 
Pennsylvania Fire Insurance Co. v. Moore, 21 Tex. Civ. App. 528, 51 S. W. 878. 

The purpose of the coinsurance clause was to encourage insurance for the full 
value of property or for a large percentage of that value. Jt penalized the insured 
for his failure to take out and have a prescribed amount of insurance. The terms 
of the statute prohibit coinsurance clauses and nothing else. 

Since the Legislature plainly confined the terms of its specific prohibition to co- 
insurance, we cannot extend it to the three-fourths value clause, unless we can find 
something in the statute to warrant the conclusion that the Legislature so intended, 
and that we have been unable to do. 

The three-fourths value clause in the policy sued upon contains no requirement 
for other insurance and refers in no wise to the insured assuming any responsibility 
as coinsurer. Instead, it provides simply that, in the event of other insurance, the 
company shall not be liable for a greater amount than its proportionate part of three- 
fourths the actual cash value of the property at the time and place of the fire. Is 
such a clause so related to coinsurance that it should be said to come within the 
condemnation of coinsurance ? 

Under a policy containing a coinsurance clause, the insured can never recover 
the full amount of his loss, be it total or partial, unless he has insurance for the full 
value of his property, save in case of a total loss to real property. Under the three- 
fourths value clause, the insured always recovers the full amount of his damage 
or loss on each item not to exceed the full sum promised, where the damage or 
loss is not in excess of three-fourths the actual cash value of each item insured, 
provided that the insured invariably recovers the full amount of the policy in case 
of total loss to realty. To illustrate: If property worth $16,000 suffers fire damage 
of $10,000, and is insured for $14,000, and the coinsurance clause requiring full value 
insurance is enforceable, then the insurer pays only fourteen-sixteenths or seven- 
eighths of the loss of $10,000. If property worth $16,000 suffers fire damage of 
$10,000, and is insured for $14,000, and there is no enforceable coinsurance contract, 
but instead the three-fourths value clause applies, then the insurer pays the entire 
$10,000, for the reason that this sum is less than three-fourths of $16,000. The 
essential purpose of the three-fourths value clause is to lessen the fire hazard for 
both insurers and noninsurers by preventing certain classes of property, selected in 
Texas by the state insurance commission, from being insured for full value. The 
prime object of coinsurance is exactly the reverse of this. 

We are bound to conclude that the three-fourths value clause, having a purpose 
so different from that of the coinsurance clause, and having so divergent an effect 
in actual application, was not in the minds of the Legislature in forbidding coinsur- 
ance provisions in fire insurance policies. Commercial Union Assurance Company, 
Limited, v. Preston, supra. 

Our conclusions in this case and in the case last cited are in harmony with the 
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views: expressed by the Kansas City Court of Appeals, in Surface v. Northwestern 
Insurance Co., 157 Mo. App. 576, 139 S. W. 264, as follows: 

“Tt cannot be successfully claimed that the three-fourths value clause in the 
policy in suit compels coinsurance on the part of the insured. There is a vast differ- 
ence between coinsurance on the part of the insured, and the limiting of insurance 
to a percentage of the value of the property insured. The one has a tendency to in- 
crease the insurance contrary to the policy of the law, and the other to decrease it, 
which is in accord with the policy of the law. That statute was intended to suppress 
the evil practice of some insurance companies of compelling the insured to insure his 
property up to a high percentage of its value, on pain of being held as an insurer 
himself to the amount the insurance actually carried by him was in defect of the 
amount his policy required him to carry. The statute was not intended to impinge 
on the salutary three-fourths rule pronounced in section 7030, nor to prevent the 
parties from contracting in a way to give practical effect to the spirit of that rule.” 

The judgments of the district court and of the Court of Civil Appeals will be 
reformed, so as to award to defendants in error the sum of $3,578.57, being two- 
sevenths of three-fourths of the actual cash value of the property when damaged 
by fire, with interest and costs of the district court, and said judgments as so re- 
formed will be affirmed; the costs of the Court of Civil Appeals and of the Supreme 
Court being taxed against defendants in error. 


COMMERCIAL UNION ASSUR. CO., Limited, v. PRESTON. (No. 3783.) 
(Supreme Court of Texas. March 31, 1926.) 
282 Southwestern Reporter 563. 

1. INSURANCE—CLAUSE OR INDORSEMENT ADDED TO STANDARD 
FORM OF FIRE POLICY, WITHOUT AUTHORIZATION OR AP- 
PROVAL OF STATE INSURANCE COMMISSION, IS VOID (REV. ST. 
1925, ARTS. 4888, 4889). 

A clause or indorsement added to a standard fire insurance policy, without 
authorization or approval of state insurance commission, is void, under Rev. St. 

1925, arts. 4888, 4889. 

(For other cases, see Insurance, Dec. Dig. § 133[1]). 


2. INSURANCE—INDORSEMENT ON FIRE POLICY, PROVIDING EX- 
EMPTION FROM LOSS TO MOTION PICTURE MACHINES CAUSED 
BY FIRE ORIGINATING WITHIN MACHINES, HELD VOID AS NOT 
AUTHORIZED OR APPROVED BY INSURANCE COMMISSION (REV. 
ST. 1925, ARTS. 4888, 4889). 

Clause in fire insurance policy, providing against liability for loss by fire of 
motion picture machines where fire originated within the machines, held void, in view 
of Rev. St. 1925, arts 4888, 4889, never having been authorized or approved by 
insurance commission. 

(For other cases, see Insurance, Dec. Dig. § 133[1]). 


3. INSURANCE—UNAUTHORIZED CLAUSE IN FIRE POLICY, DEFEAT- 
ING LIABILITY FOR LOSS TO MOTION PICTURE MACHINES AND 
ATTACHMENTS BY FIRE ORIGINATING WITHIN MACHINES, 
HELD CONTROLLED BY APPROVED PROVISION FIXING LIABIL- 
ITY FOR LOSS OR DAMAGES OCCASIONED BY SUCH FIRE. 
Provisions of fire policy, providing that there shdll be no liability for loss by fire 

of motion picture machines and attachments caused by fire within the machines, held 

inconsistent with and controlled by authorized and approved form prescribed by 
insurance commission undertaking to fix liability for loss or damages in such case. 
(For other cases, see Insurance, Dec. Dig. § 133[1]). 


4. INSURANCE—INSURED CANNOT RECOVER ON POLICY WHEN HE 
HAS NOT COMPLIED WITH CONDITIONS PRECEDENT THEREIN 
AS TO FURNISHING PROOFS OF LOSS, IF CONDITIONS HAVE 
NOT BEEN WAIVED. 

When a policy makes the furnishing of proofs of loss a condition precedent to 
the enforcement of the policy, and the proofs of loss have not been furnished nor 
waived, the insured cannot recover on the policy. 


(For other cases, see Insurance,-Dec. Dig. § 539[5].) 
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5. INSURANCE—INSURED CANNOT RECOVER FOR DAMAGES TO 
PROPERTY NOT INCLUDED IN PROOFS OF LOSS FURNISHED, 
WHERE PROOFS WERE NOT WAIVED (VERNON’S SAYLES’ ANN. 
CIV. ST. 1914, ART. 4949). 


Damages to property, not included in proofs of loss furnished as required by 
policy, cannot be recovered, where proofs were not waived; there being nothing ‘in 
Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4949, authorizing recovery therefor. 

_. (For other cases, see Insurance, Dec. Dig. § 552.) 


6. INSURANCE—STATUTE PROHIBTING COINSURANCE CLAUSES 
AS AMENDED HELD NOT TO FORBID THREE-FOURTHS VALUE 
CLAUSES (REV. ST. 1911, ART. 4893, AS AMENDED ACTS 33D LEG. 
[1913] C. 104). 

Rev. St. 1911, art. 4893, prohibiting coinsurance clauses, as amended by Acts 33d 
Leg. (1913) c. 104, which contain no specific reference to three-fourths value clauses, 
held not to forbid three-fourths value clauses in fire insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 


7. INSURANCE—STATUTE, PROHIBITING COINSURANCE CLAUSES IN 
FIRE INSURANCE POLICIES AS AMENDED, HELD NOT INTENDED 
TO MAKE ALL POLICIES LIQUIDATED DEMANDS FOR FIXED SUM 
STATED ON THEIR FACE (REV. ST. 1911, § 4893, AS AMENDED ACTS 
33D LEG. [1913] C. 104; LAWS 1879, C. 73; REV. ST. 1879, ART 2971, NOW 
REV. ST. 1925, ART. 4929). 


Rev. St. 1911, Art. 4893, prohibiting coinsurance clauses in insurance contracts, as 
amended by Acts 33d Leg. (1913) c. 104, held not intended to make all policies liqui- 
dated demands for the fixed sum stated on their face, inasmuch as Legislature has 
never repealed Laws 1879, c. 73, re-enacted in Rev. St. 1879, art. 2971, now Rev. St. 
1925, art. 4929, giving that effect to policies only in case of total loss, and declaring 
no such effect shall be given to policies covering personal property. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


8. INSURANCE—AUTHORIZATION OF THREE-FOURTHS VALUE 
CLAUSE BY STATE INSURANCE BOARD AND STATE INSURANCE 
COMMISSION, ACQUIESCED IN BY LEGISLATURE FOR MANY 
YEARS, HELD TO SHOW LEGISLATIVE INTENT NOT TO PRO- 
HIBIT THREE-FOURTHS VALUE CLAUSE UNDER STATUTE PRO- 
HIBITING COINSURANCE CLAUSES (VERNON’S SAYLES’ ANN. 
CIV. ST. 1914, ART. 4893, NOW REV. ST. 1925, ART. 4891). 

Continued authorization of use of three-fourths value clause in policies by state 
insurance board and state insurance commission since enactment of statute prohibit- 
ing coinsurance clauses (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4893, now Rev. St. 
1925, art. 4891), acquiesced in by state Legislature for number of years, held to show 
legislative intent not to prohibit three-fourths value clause under such coinsurance 
clause. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 

9. INSURANCE. 

Relief against abuse of three-fourths value clause may be furnished by state in- 
surance commission in prescribing forms for insurance contracts, or by Legislature. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 

10. INSURANCE. 

It is beyond province of court to strike three-fourths value clause from policy 
freely entered into and duly authorized, in view of Complete Texas St. art. 4893. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by T. J. Preston against the Commercial Union Assurance Company, 
Limited. From a judgment of the Court of Civil Appeals (238 S. W. 326), affirming 
a judgment in favor of plaintiff, defendant brings error. Judgments reformed, and, 
as reformed, affirmed. 

Locke & Locke and Paul Carrington, all of Dallas, for plaintiff in error. 

Williford & Geppert, of Fairfield, for defendant in error. 
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GreENwooD, J. Plaintiff in error delivered to defendant in error a certain policy, 
whereby, in consideration of $60.80 premium, plaintiff in error insured defendant in 
error for the term of one year from February 23, 1920, against direct loss or damage 
by fire, except as specially provided, in the amount of $2,000, on his moving picture 
machines and accessories, musical instruments, office furniture and fixtures, ticket- 
vending machine, chairs, curtains, fans, elevated floors, light fixturts, and all other 
furniture and fixtures, not more hazardous, usual to a picture show, while contained 
in a certain building in the town of Teague, Tex. 

Typewritten into the “mercantile stock form, with three-fourths value clause” 
pasted on the policy, were the words: 

“It being understood that this company shall not be liable for loss or damage to 
moving picture machines or attachments caused by fire originating within the machines, 
nor does this policy cover loss or damage to films from any cause.” 

The three-fourths value clause appeared in print on said form in the following 
words : 

“It is understood and agreed to be a condition of this insurance that in the event 
of loss or damage by fire to the property insured under this policy this company shall 
not be liable for an amount greater than three-fourths of the actual cash value of 
each item of property insured by this policy (not exceeding the amount insured on 
each such item) at the time immediately preceding such loss or damage; and in the 
event of additional insurance—if any is permitted hereon—then this company shall be 
liable for its proportion only of three-fourths of such cash value of each item 
insured at the time of the fire, not exceeding the amount insured on each such item.” 

The “mercantile stock form” under the heading “Lightning and Dynamo Clause” 
contained these words: 

“Provided further that, if dynamos, wiring, lamps, motors, switches or other 
* electrical appliances or devices are insured by this policy, this company shall not be 

liable for any loss or damage to such property resulting from any electrical injury 
or disturbance, whether from artificial or natural causes, unless fire ensues, and then 
for the loss by fire only.” 

The policy contained a provision that, if a fire occurred, the insured should, within 
91 days after the fire, unless the time is extended in writing by the company, render 
a statement to the company, signed and sworn to by him, stating, among other mat- 
ters, the knowledge and belief of the insured as to the time and origin of the fire, 
the interest of the insured and of all others in the property, and the cash value of 
each item thereof, and the amount of loss thereon. The policy, stipulated that no 
suit thereon should be sustainable in any court until after full compliance by the 
insured with the requirements of the policy. 

Defendant in error suffered loss by fire on March 8, 1920, to certain articles 
valued at $355.87, and plaintiff in error admitted it became liable to defendant in 
error for that sum, which it tendered. . 

The fire also destroyed the following property of defendant in error within the 
buildirtg described in the policy, to wit: Two moving picture machines, of the actual 
cash value of $1,004; one compenarc, of the actual cash vilue of $80.20; one fire 
extinguisher, of the actual cash value of $7.50. Defendant in error had an “orchestra” 
in said building, which was also damaged to the amount of $50.00. The proof of 
loss, submitted by defendant in error, failed to show loss of the fire extinguisher or 
damage to the orchestra. 

Suit was brought to recover for the loss of the two moving picture machines, the 
compenarc, and the fire extinguisher, as well as for the damage to the orchestra, 
and for the loss of the other articles valued at $355.87. The suit resulted in a judg- 
ment in favor of defendant in error against plaintiff in error for $1,497.57, which 
was affirmed by the Dallas Court of Civil Appeals. 238 S. W. 326. 

The first proposition presented by the application for writ of error is that plaintiff 
in error should not have been held liable for any sum for the loss of the moving 
picture machines and the compenarc, which was an attachment to the machines, be- 
cause the insurance poicy expressly exempted the company from liability for loss or 
damage to the machines and their attachments when caused by fire originating within 
the machines. 

It is conceded by plaintiff in error that the standard fire policy prescribed by the 
Texas insurance commission contained no such clause or indorsement as that em- 
bodied in the policy sued on, undertaking to exempt the company from loss or damage 
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to moving picture machines and attachments caused by fire originating within the 
machines. It is further conceded that the insurance commission, up to the time of the 
fire, had never taken any action whatever relative to prescribing or approving any 
clause or indorsement which would grant exemption from liability for damage or 
loss to moving picture machines and attachments from. fire originating within same. 

[1] We agree with the Court of Civil Appeals that a clause or indorsement 
added to the standard form of fire insurance policy, without the authorization or 
approval of the state insurance commission, is void under article 4891, Complete 
Texas Statutes, now articles 4888 and 4889, R. S. of 1925; otherwise true effect 
cannot be given to the prohibition that no other forms be used than those established 
or approved by the commission. First Texas State Ins. Co. v. Smalley, 111 Tex. 72, 
228 S. W. 550. 

The purpose of statutes such as ours is well stated in Bourgeois v. Northwestern 
National Ins. Co., 57 N. W. 348, 86 Wis. 609, in the following language: 

“This act is broad and sweeping in its terms and scope. It aims to bring order 
out of chaos. Prior to its passage there were as many differenct contracts of insur- 
ance as there were companies. The variations and differences between the conditions 
of the policies issued by the various insurance companies were almost infinite in num- 
ber ; new clauses and conditions were being constantly inserted, generally ingeniously 
worded and obscurely printed; and, singularly enough, these new conditions were 
always in the interest of the insurer, and not of the insured. To meet this condition, 
the act under consideration was passed. That it is a long step in the right direction 
cannot be doubted. Under it there can be practically but one form of policy. When 
a man contracts for insurance, he knows that he is contracting for a standard policy 
and for nothing else, and he knows that he will get that and nothing else.” 

[2, 3] The indorsement relied on to defeat liability for the loss by fire of the 
moving picture machines and compenarc would seem not only void as never having 
been authorized or approved by the commission, but it appears to us that it may be 
inconsistent with the prescribed proviso, embodied in the policy sued upon, that 
the company shall be liable for loss, by fire only, to any electrical appliances or 
devices insured by the policy resulting from electrical injury or disturbance, occa- 
sioned by artificial or natural causes. A fire would originate within a moving picture 
machine if caused there by electrical injury or disturbance due to artificial or natural 
causes. The form prescribed by the commission undertakes to fix liability for loss 
or damage to an insured moving picture machine and attachments occasioned by such 
a fire. The unauthorized and unapproved indorsement undertakes to defeat such lia- 
bility. Of course, if the clauses be inconsistent, that which was authorized must 
override that which was neither authorized nor approved. 

[4, 5] The policy sued on, following the standard form prescribed. by the state 
insurance commission, required as a condition to recovery on the policy, that the 
provision be complied with, that the insured render a statement to the company, stat- 
ing, among other things, the cash value of each item of property lost or damaged by 
fire, and the amount of loss thereon. The decisions of this court recognize that, 
when the policy makes the furnishing of proofs of loss a condition precedent to the 
enforcement of the policy, and the proofs have been neither furnished nor waived, 
the insured fails to establish his right to recover on the policy. Insurance Co. v. 
Clancy, 83 Tex. 115, 18 S. W. 439; Insurance Co. v. Brock, 109 Tex. 431, 211 S. W. 
779. Since there was no attempt to make proofs of loss or damage as to the fire 
extinguisher or the orchestra, and since such proofs were not waived, no recovery 
should have been allowed in so far as defendant in error sought to recover the value 
of the extinguisher or to recover for damage to the orchestra. We find nothing in 
article 4949 of Vernon’s Sayles’ Texas Civil Statutes of 1914 authorizing a recovery 
on the policy for damage or loss by fire not included in proofs submitted, in the 
absence of waiver. 

Error is assigned on the hoding of the Court of Civil Appeals that the district 
court did not err in rendering judgment for the full value of the two moving picture 
machines and the compenarc, when the contract sued upon obligated plaintiff in error 
to pay no more than three-fourths the actual cash value of each article insured at the 
time immediately preceding its loss. The Court of Civil Appeals allowed defendant 
in error to recover the full value of these articles on the ground that the three- 
fourths value clause contained in the policy was forbidden by article 4893, Vernon's 
Sayles’ Texas Civil Statutes of 1914, now article 4891 of the Revised Statutes of 1925. 
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Coinsurance clauses and three-fourths value clauses have appeared in fire insur- 
ance policies in Texas from the time standard companies began doing business in 
the state. In 1879 the Legislature provided: 

“A fire insurance policy, in case of a total loss by fire of property insured, shall 
be held and considered to be a liquidated demand against the company for the full 
amount of such policy. [Provided] That the provisions of this-article shall not apply 
to personal property.” Chapter 73, p. 82, Acts of 1879; article 2971, Revised Statutes 
of 1879, now article 4929, Revised Statutes of 1925. 

The right of the parties to contract for indemnity in accordance with the terms 
of the coinsurance clause and of the three-fourths value clause was steadily upheld in 
the courts of Texas, subject to the limitation that neither clause would be enforced 
in case of a total loss where the policy was on real property. East Texas Fire Ins. 
Co. v. Coffee, 61 Tex. 295; Queen Ins. Co. v. Jefferson Ice Co., 64 Tex. 582; Sun 
Mut. Ins. Co. v. Tufts, 20 Tex. Civ. App. 147, 50 S. W. 182, wherein writ of error 
was denied; State Mut. Fire Ins. Co. v. Cathey (Tex. Civ. App.) 153 S. W. 936; 
Pennsylvania Fire Ins. Co. v. Moore, 21 Tex. Civ. App. 528, 51 S. W. 878. 

Coinsurance clauses in substance require of the assured to maintain insurance on 
each item of property insured equal to.its actual cash value, or a certain percentage 
thereof, and failing to do make the assured an insurer to the extent of the deficiency, 
and require the assured as such coinsurer to bear his proportionate part of loss on 
each item. 

The substance of the three-fourths value clause, when there is but one policy, is 
that the company shall in any event be liable only for three-fourths the actual cash 
value of each item of property insured. If there be other policies, then the company 
shall be liable for its proportionate part of three-fourths the actual cash value of each 
item insured at the time of the fire. 

The Legislature must have known that both coinsurance clauses and three-fourths 
value clauses were commonly used in writing fire insurance in Texas, when it adopted 
article 4893 of the Revised Statutes of 1911. That article read: 

“Coinsurance Clauses—No company subject to the provisions of this chapter may 
issue any policy or contract of insurance covering property in this state, which shall 
contained any clause or provision requiring the assured to take out or maintain a larger 
amount of insurance than that expressed in such policy, nor in any way providing that 
the assured shall be liable as coinsurer with the company issuing the policy for any 
part of the loss or damage which may be caused by fire to the property described in 
such policy; and any such clause or provision shall be null and void and of no effect: 
Provided, that it may be optional with the assured to accept a policy or contract of 
insurance containing a coinsurance clause or provision when a reduction in the rate of 
insurance on the property described in such policy is the consideration named in such 
clause, and when so accepted, the coinsurance clause or provision shall be binding on 
the assured.” 

Chapter 104, Acts, 33d Legislature, approved April 2, 1913, amended the foregoing 
article so as to thereafter read as follows: 

“Coinsurance Clauses——No company subject to the provisions of this chapter shall 
issue any policy or contract of insurance covering property, real or personal, situated 
in this state which shall contain any clause or provision requiring the assured to take 
out and maintain a larger amount of insurance than that expressed in such policy, nor 
in any way providing that the assured will be liable as a coinsurer with the company 
issuing the policy for any part of the loss or damage which may be caused by fire to 
the property described in the policy, and any such clause or provision shall be null 
and void and of no effect, whether written with or without the consent of the assured; 
and any company issuing a policy with such provision or provisions therein shall 
nevertheless be liable to the assured for the full amount of the damage and loss sus- 
tained by the property holder, not exceeding the face of the. policy, notwithstanding 
such provision or provisions: * * * Provided that oil in tanks, wool, mohair, grain, 
rice, cotton, cotton seed oil mills and products attached thereto, are hereby exempted 
from the provisions of this act.” 

The emergency clause to this act declared that the necessity for its immediate 
enactment was due to the fact that— 

“There is no adequate law in the state of Texas protecting the assured against the 
issuance of policies requiring the assured to maintain a larger amount of insurance 
than expressed in the policy and also requiring them to become coinsurers with the 
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company or companies issuing the policies for any part of the loss or damage caused 
by fire to the property insured.” 

[6] It is to be noted that both the statute of 1911 and the amendment of 1913 
contain no specific reference, either in the body of the act or in the emergency clause, 
to three-fourths value clauses, but deal specifically with coinsurance clauses. Con- 
sidering the purpose and operation of the two kinds of clauses, we do not believe 
the conclusion can be maintained that the statute of 1911 or its amendment was de- 
signed to forbid the continuance of three-fourths value clauses. 

Speaking of the three-fourths value clause, Gephart says, on pages 184 to 186 
of his book on Principles of Insurance: 

“The prime purpose of this clause is to prevent over insurance, just as the co- 
insurance clause is intended to encourage a reasonable amount of insurance. * * * 
Fire not only destroys the property with over insurance on it, but it may also spread 
to adjoining property and occasion losses both on insured and uninsured property. 
The three-fourths value clause thus makes it to the interest of the insured to care for 
his property. It has a significance not only for all insured property owners, but also 
for other property owners and the public at large. It reduces the moral hazard among 
holders of insured property, and this contributes to producing a fair burden in the 
charge for each. It reduces the hazard for those whose property is not insured, and it 
is in harmony with good pubic policy, because it is in opposition both to criminal acts 
and undue carelessness in the use of property.” 

[7] It would be unreasonable to hold that the statute of 1911 or its amendment 
was intended to make all policies liquidated demands for the fixed sums stated on the 
face of the policies. For the Legislature has never repealed but has continually re- 
enacted the statute of 1879 giving that effect to policies only “in case of a total loss,” 
and declaring that no such effect shall be given to policies covering personal property. 

[8] The action of the officials charged with the administration of our insurance 
laws has been such as to repel the conclusion that the Legislature intended by the 
statute of 1911 or of 1913 to prohibit the three-fourths value clause. The state 
insurance board and the state insurance commission have, since the enactment of 
these statutes, continued. to prescribe and authorize the use of the three-fourths value 
clause in policies insuring certain risks, and have fixed and maintained rates in view 
of the limitation on the insurer’s liability which the clause specifies. Surely the 
Legislature would not have acquiesced in this construction of the statutes for all these 
years, and re-enacted them, without change in this respect, had such construction 
been divergent from the legislative intent. 

[9, 10] If there be abuse in the use of this clause, relief may be furnished by the 
state insurance commission in prescribing forms for insurance contracts or by the 
Legislature. But, since we conclude that the Legislature has used language to pro- 
hibit coinsurance clauses, which does not forbid parties contracting with each other 
in the terms of the three-fourths value clause, when authorized so to do by the action 
of the insurance commission in fixing rates and in prescribing forms of insurance 
policies, it is beyond our province to strike down the three-fourths value clause in 
a policy freely entered into and duly authorized. Milwaukee Mechanics’ Ins. Co. v. 
West Development Co., 282 S. W. 562, this day decided. 

It is ordered that the judgments of the district court and of the Court of Civil 
Appeals be reformed, so as to deny any recovery for the items omitted from the 
proofs of loss, and that defendant in error’s recovery be limited to the $355.87, ten- 
dered by plaintiff in error, and to three-fourths the cash value of the two moving 
picture machines and the compenarc, with interest on the total recovery from June 25, 
1920, at the rate of 6 per cent. per annum, and that said judgments as reformed be 
affirmed, with the costs of the Court of Civil Appeals and of the Supreme Court taxed 
against defendant in error. 


7ETNA INS. CO. Et at v. JACKSON. (No. 1351.) 
(Court of Civil Appeals of Texas. Beaumont. March 16, 1926. Rehearing Denied 
April 7, 1926.) 
282 Southwestern Reporter 656. 

1. INSURANCE—PROCURING OF ADDITIONAL FIRE INSURANCE 
WITHOUT CONSENT OF INSURER HELD TO HAVE AVOIDED 
POLICIES (COMPLETE TEX. ST. 1920 OR VERNON’S SAYLES’ ANN. 
CIV. ST. 1914, ART. 4874A). 
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Where fire insurance policies provided that no additional insurance could be had 
without insurer’s consent, procurement of additional insurance by insured without such 
consent avoided policies; Anti-Technicality Statute (Complete Tex. St. 1920, or 
Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a), not being applicable. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


2. INSURANCE—EVIDENCE THAT PROOFS WERE DELIVERED TO AD- 
JUSTER HELD TO SUPPORT FINDING OF PROOF OF LOSS BY IN- 
SURED. 

Evidence that an adjuster for insurer told insured that papers he had made up and 
delivered were satisfactory as proof of loss held to support finding that proof of loss 
was made. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE. 

Even though the insured house was totally destroyed, proof of loss must be made 
(Complete Tex. St. 1920, art. 4874). 

(For other cases, see Insurance, Dec. Dig. § 536.) 


Error from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Suit by Dr. J. N. Jackson against the A*tna Insurance Company and others. 
Judgment for plaintiff, and defendants bring error. Judgment reversed as to defend- 
ant named and defendant, Superior Insurance Company, and rendered; affirmed as 
to defendant, Northwestern Fire & Marine Insurance Company. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiffs in error. 

Dycus & Shivers, of Port Arthur, for defendant in error. 

O’Quinn, J. This suit was instituted by defendant in error against the plain- 
tiffs in error, the AZtna Insurance Company, the Superior Insurance Company, and the 
Northwestern Fire & Marine Insurance Company, to recover on fire insurance policies 
issued by them. Dr. Jackson, defendant in error, was the owner of a dwelling house 
situated in the city of Port Arthur, Tex. On September 6, 1923, the AEtna Insurance 
Company insured the house for three years against loss by fire in the sum of $2,500. 
On March 14, 1924, the Superior Insurance Company (denominated by defendant in 
error as the Western Insurance Underwriters) issued its policy in the sum of $2,000 
on the household goods of Dr. Jackson, situated in his said house, for three years. 
On April 30, 1924, the Northwestern Fire & Marine Insurance Company issued its 
policy to Dr. Jackson insuring him against loss by fire in the sum of $2,500 on the 
house and $2,000 on the household goods, for the period of one year. On May 5, 1924, 
the house was burned, and Dr. Jackson brought these suits against the several com- 
panies to recover on said policies. The suits were consolidated and tried as one. 


The Aftna Insurance Company answered that its policy required written sworn 
proof of loss within 91 days, and that nothing should be due until 60 days after proof 
of loss, and alleged that no proof of loss had been made, and therefore the suit was 
prematurely brought, and asked that the suit be abated. Subject to its plea in abate- 
ment, it answered by general demurrer, general denial, and specially the matters con- 
tained in its plea in abatement, and further pleaded that defendant in error had 
obtained other insurance on the property insured, in violation of the terms of its policy, 
which contained a stipulation against further insurance without the consent of the 
plaintiff in error. 

The Superior Insurance Company answered in identical terms with that of the 
“Etna Insurance Company, setting up the identical defenses set up by that company. 

The Northwestern Fire & Marine Insurance Company answered, pleading the 
provision of its policy that required proof of loss within 91 days after loss, and that 
nothing should be due under the policy until 60 days after proof of loss was made, and 
alleged that such proof had never been made, and asked that the suit be abated be- 
cause prematurely brought, and subject to this plea in abatement answer by general 
demurrer, general denial, and specially pleaded the provisions of the policy with refer- 


ence of making proof of loss and time of payment, and other pleas which it is not 
deemed necessary to set out. 


The case was tried to a jury upon the following special issues. : 
“(1) Was the building situated at 528 De Queen boulevard, Port Arthur, Tex.,.a 


— loss as a result of the fire on May 5, 1924?” To which the jury answered: 
Tea. ’ 
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(2) What amount of money, if any, would it have cost immediately following 
the fire on May 5, 1924, to have repaired and replaced with material of like kind and 
quality, the damage done by fire, as distinguished from the damages, if any, caused by 
explosion, to household and kitchen furniture, wearing apparel, etc., which were 
contained in the building at 528 De Queen boulevard, Port Arthur, Tex., on May 5, 
1924?” To which the jury answered: “$6,000.” 

“(3) What amount of money, if any, would it cost immediately following the 
fire, May 5, 1924, to have repaired and replaced with material of like kind and quality 
the damage done by fire, as distinguished from the damage, if any, caused by explosion, 
to the building situated at 528 De Queen boulevard, Port Arthur, Tex.?” To which 
the jury answered: “$4,200.” 

“(4) Did the adjuster for the Northwestern Fire & Marine Insurance Company, 
after May 5, 1924, advise plaintiff that the papers plaintiff made up or had made up 
were satisfactory as a proof of loss?” To which'the jury answered: “Yes.” 

Secial Issue No. 4 requested by plaintiff: ‘Did Mr. Cook tell Dr. Jackson that 
no further proof of loss was necessary?” To which the jury answered: “Yes.” 

Special Issue No. 5 requested by plaintiff: “Did Mr. Rotschild request Mr. Cook 
to bring him the proof of loss?” To which the jury answered: “Yes.” 

Upon the answers of the jury, the court rendered judgment in favor of defendant 
in error against plaintiff in error, AZtna Insurance Company for $2,100, and against 
the Superior Insurance Company for $2,000, and against the Northwestern Fire & 
Marine Insurance Company for $4,100, that being $2,100 on the house and $2,000 
on the furniture. Plaintiffs in error filed motions for new trial, which were over- 
ruled, and the case is before us for review upon a writ of error, each of the defend- 
ants in the court below assigning errors and presenting briefs. 

[1] As the plaintiffs in error, AZtna Insurance Company and Superior Insurance 
Company present the same questions and have filed a brief in common, we will first 
consider their appeal. 

At the conclusion of the evidence each of these plaintiffs in error presented a 
special requested charge instructing the jury to return a verdict for them, on the 
ground that the undisputed evidence showed that its policy became avoided by the de- 
fendant in error procuring additional insurance on the property insured, without its 
knowledge or consent, and was so avoided at the time of the fire, which special charge 
was refused by the court. All the assignments of these plaintiffs in error present this 
question as error, in different forms. 

The A£&tna insurance policy and the Superior insurance policy each contained the 
following clause: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has, or shall hereafter make or procure 
any other contract of insurance, whether valid or not, on property covered in whole 
or in part by this policy.” 

The total concurrent insurance on the house insured as shown by the A£tna policy 
was: 

“Total concurrent insurance permitted, including this policy, $2,500 as follows: 
$2,500 on dwelling.” 

No subsequent agreement to other insurance on the house was shown or attempted 
to be shown. The Superior insurance policy was for $2,000 on the furniture, and 
permitted concurrent insurance as follows: 

“Total concurrent insurance permitted, including this policy, $2,000, as follows: 
$2,000 on household furniture.” 

No agreement as to other insurance on the furniture was shown or attempted to 
be shown. Each of the policies also contained this clause: 

“It is understood and agreed that no other insurance is permitted unless the total 
amount, including this policy, is entered in the blank space in paragraph above.” 

The Etna insurance policy was issued September 6, 1923, for $2,500 on the house. 
The Suerior insurance policy was issued March 14, 1924, for $2,000 on the furniture. 
The policy of the Northwestern Fire & Marine Insurance Company was issued April 
30, 1924, for $2,500 on the house and $2,000 on the furniture. So it appears without 
dispute that, after securing insurance with plaintiffs in error, AZtna Insurance Com- 
pany and Superior Insurance Company, each of which policies provided that no 
further or additional insurance on the property could be had without their consent, 
defendant in error, without their knowledge or consent, did make and procure other 
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insurance contracts on said property, namely, that with the Northwestern Fire & 
Marine Insurance Company, in the sum of $4,500, $2,500 on the house and $2,000 on 
the furniture. Under the law, it is well settled that this avoided the policies of these 
plaintiffs in error. New Orleans Insurance Association v. Griffin & Shook, 18 S. W. 
505, 66 Tex. 232; East Texas Fire Insurance Co. v. Blum, 13 S. W. 572, 76 Tex. 
653; Works v. Springfield Fire & Marine Insurance Co. (Tex. Civ. App.) 79 S. W. 
42; Providence-Washington Insurance Co. v. Levy. (Tex. Com. App.) 222 S. W. 
216; Boatner v. Home Insurance Co. (Tex. Com. App.) 239 S. W. 928. But defend- 
ant in error insists that, since the enactment of article 4874a, Texas Complete Statutes 
1920, or Vernon’s Sayles’ Ann, Civ. St. 1914, commonly known as the anti-technicality 
statute, this rule does not obtain. The decisions are against this contention, and, to 
the contrary, directly hold that the “other or additional insurance clause” is not affected 
by said statute. Providence-Washington Insurance Co. v. Levy & Rosen (Tex Com. 
App.) 222 S. W..216; ZEtna Insurance Co. v. Waco Co (Tex. Com. App.) 222 S, W. 
217; Boatner v. Home Insurance Co. (Tex. Com. App.) 239 S. W. 928; Boatner v. 
Providence-Washington Insurance Co. (Tex. Com. App.) 241 S. W. 136. The court 
erred in refusing these plaintiffs in error’s requested peremptory instruction and the 
judgment as to them will have to be reversed and here rendered in their favor. 

[2] We come now to consider the appeal of plaintiff in error, Northwestern Fire 
& Marine Insurance Company. At the conclusion of the evidence it requested the 
court to instruct the jury to return a verdict in its favor on its plea in abatement, 
because, as it contends, no proof of loss had been made by defendant in error, and 
therefore nothing was due under the policy, and the suit was prematurely brought, 
which was overruled by the court. Said plaintiff in error’s first two assignments pre- 
sent this action of the court as error. We think the assignments should be overruled. 
The adjusters, Cook and Rothschild, representing the insurance companies, were 
there together, interviewing Dr. Jackson, acting together, and the jury found that the 
adjuster for this plaintiff in error told Dr. Jackson that the papers he made or had 
made up and delivered to him were satisfactory as a proof of loss, and that no further 
proof of loss was necessary. The record amply supports the finding, and, therefore the 
contention that no proof of loss was made cannot be sustained. The papers made and 
delivered, as complying with the stipulation for proof of loss, were either satisfactory or 
further proof was waived, for no objection was made to same, and Dr. Jackson was 
not advised by plaintiff in error in ‘what, particular the proof was not sufficient. 

[3] Defendant in error insists that a fire insurance policy, where the house is 
totally destroyed, is a liquidated demand for the full amount of the policy, and that, 
as the jury found the house was a total loss, under article 4874, Texas Complete 
Statutes 1920, proof of loss does not have to be made. It has been so held. Continental 
Insurance Co. v. Chase (Tex. Civ. App.) 33 S. W. 603; Camden Fire Insurance Co: 
v. Bomar (Tex Civ. App) 176 S W. 156. But this holding was, in effect, overruled in 
an opinion by the Commission of Appeals in Fire Association of Philadelphia v. Stray- 
horn, 211 S. W. 447, which holding by the Commission of Appeals was expressly ap- 
proved by the Supreme Court. See, also, Delaware Underwriters v. Brock, 211 S. W. 
779, 781, 109 Tex. 425; Queen Insurance Co. v. Jefferson Ice Co., 64 Tex. 578; Con- 
tinental Insurance Co. v. Chase, 34 S. W. 93, 89 Tex. 214. 

Plaintiff in error assails the finding of the jury that the building was a total loss 
as being against the great weight and preponderance of the evidence. The assignment 
is overruled. We think the evidence sufficiently supports the finding. Hamburg- 
Bremen Fire Ins. Co. v. Garlington, 18 S. W. 337, 66 Tex. 103, 59 Am. Rep. 613. 

Plaintiff in error presents other assignments. They have all been considered, 
and none of them are believed to show reversible error, and are all overruled. The 
judgment as to this plaintiff in error should be affirmed, and it is so ordered. 

It appearing that by agreement of the parties all three of the suits were consoli- 
dated for the purposes of trial and appeal, and as we have held that the judgment 
as to the plaintiffs in error, 7Ztna Insurance Company, and Superior Insurance Com- 
pany, should be reversed and here rendered for them, it is the further order of this 
court that the costs be taxed one-third against plaintiff in error, Northwestern Fire & 
we Insurance Company, and two-thirds against defendant in error, Dr. J. M. 
ackson. 
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TISCHENDORF vy. LYNN MUT. FIRE INS. CO. 
(Supreme Court of Wisconsin. May 11, 1926.) 
208 Northwestern Reporter 917. 

1. INSURANCE—LANDLORD AND TENANT. ’ 

Under lease of farm for period of years without reservation or limitations as to 


title to crops, lessee takes absolute title, and owner parts with insurable interest 
therein. 


(For other cases, see Insurance, Dec. Dig. §§ 115[4], 139[1].) 


3. INSURANCE—ONE BENEFITED BY EXISTENCE OF PROPERTY OR 
SUFFERING LOSS BY ITS DESTRUCTION HAS “INSURABLE INTER- 
EST” THEREIN, THOUGH WITHOUT TITLE IN, LIEN ON, OR POS- 
SESSION OF IT. 

One has “insurable interest” in property, by existence of which he receives benefit, 
or by destruction of which he will suffer loss, though he has no title in, lien on, or 
possession of property. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 


4, INSURANCE—FARM LEASE, PROVIDING FOR PAYMENT OF RENT 
WHEN TENANT SOLD HAY, HELD TO RETAIN INSURABLE IN- 
TEREST IN HAY IN LESSOR. 

Farm lease, providing for payment of rent when tenant sold hay, held to retain in- 
surable interest in hay in lessor, who knew when lease was executed that tenant was 
without other means to pay rent. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 

5. INSURANCE. 


In construing provision of insurance policy, other provisions and entire policy 
should be considered to ascertain true intent. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


6. INSURANCE—INSURER WAS NOT LIABLE FOR LOSS OF OR DAM- 
AGE TO PROPERTY NOT OWNED BY INSURED AT TIME THEREOF, 
WHERE POLICY SO PROVIDED, THOUGH INSURED RETAINED IN- 
SURABLE INTEREST. 

Under policy containing provision as to interest of mortgagee or others in sub- 
bject of insurance, and provision that insurer was not liable for loss of or damage to 
property not owned by insured at time thereof, insurer was not liable if insured was 
not owner of property at time of loss, though he retained insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 


7. INSURANCE—CLEAR AND UNAMBIGUOUS CONTRACT WILL NOT 
BE MODIFIED, NOR NEW CONTRACT CREATED, BY STRICT CON- 
STRUCTION AGAINST INSURER. 

Rule of strict construction against insurance companies cannot be resorted 
to for purpose of modifying clear and unambiguous contract or creating new contract. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Clark County; Emery W. Crosby, Judge. 

Action by Gust Tischendorf against the Lynn Mutual Fire Insurance Company. 
From a judgment of dismissal, plaintiff appeals. Affirmed. 

On the 30th day of April, 1924, the plaintiff, being the owner of a 90-acre farm 
in the town of Mayville, in Clark county, executed a lease of said farm to one Luloff 
for a period of three years, the lessee agreeing to pay to the plaintiff as rental the 
sum of $500 per year. The lease, among other things, contained the following pro- 
vision : 

“The rént is to be paid when the party of the second part sells the hay which 
must be sold on or before March Ist of each year; * * * and the party of the second 
part does promise and agree to pay said rent at the time and manner aforesaid, during 
the continuance of said term. * * * If the party of the second part shall fail to pay 
the rent aforesaid, at the times expressed in this lease, then the party of the first 
part may enter on and expel the party of the second part from said premises, and 
said party of the second part shall be held to have forfeited such rent as he shall 
have paid hereunder and shall be liable to said party of the first part for such pay- 
ment or payments of rent hereunder which are then due and unpaid, and it is stipulated 
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that in case the premises should be sold during said term, then in that case the party of 
the first part may terminate and cancel this lease by giving a notice of thirty days 
to party of second part, who shall thereupon vacate the premises according to such 
notice, after party of the first part makes satisfactory settlement as to corps.” 

On the 23d day of September, 1923, the plaintiff procured a policy of insurance 
in the defendant company, for three years, for the sum of $8,500, $1,000 of which 
amount being insurance on hay, grain, and fodder in buildings and stacks on premises. 
Immediately upon the execution of the lease, the tenant, Luloff, went into possession 
of the premises and on the 26th day of September, 1924, some of the buildings were 
destroyed by fire, and also a quantity of hay, of a value in excess of $500. After 
the fire, the plaintiff, with the consent of the tenant had inserted the following -pro- 
vision in the lease: “The rent shall be paid out of the first hay sold, and the first 
party shall have title thereto as security until paid.” 

On the trial of the action the plaintiff prayed, among other things, for a reforma- 
tion of the lease, that the lease as executed did not fully or properly express the inten- 
tion of the parties and that it was understood by them when the lease was executed 
that a provision like the one inserted after the fire had been included therein. The 
plaintiff testified, among other things, as follows: 

“We (meaning the witness and the tenant) later agreed that the first hay sold 
belonged to me for the rent. If that was not actually written in the lease, I didn’t 
know it; I can’t read it; I surely thought that was in there; we agreed to that.” 

He also testified that it was agreed that he was to hold the hay as security for the 
rent until the rent was paid. He also testified adversely, before the trial, that Luloff 
and his wife had come to his farm and asked him how much rent he wanted, and 
that they came to an agreement that the farm was to be rented for three years at $500 
a year; that at no time prior to the fire, although he had met Mr. Steinwand, the agent 
of the insurance company, had he ‘informed him that he claimed a lien on the hay to 
secure his rent. Plaintiff also testified that he was to get his $500 first, and that no 
hay could -be sold until he had his $500 rent. 

Luloff, among other things, testified that the hay belonged to the plaintiff until 
the $500 was paid out of it. One Sorenson, the banker who drew the lease, testified 
that the lease was written in accordance with instructions given him by Luloff, after 
a conference with the plaintiff, and he interpreted the lease in the form in which it 
was drawn to the effect that the rent was to be paid out of the proceeds of the hay. 
Not all of the hay raised was destroyed by the fire, and it appears from the undisputed 
evidence that, of the remaining hay, $69 worth was sold by the tenant, and that he re- 
tained the proceeds, and that no request was made of him by the plaintiff for the 
amount so realized. It also appears from the evidence that during the negotiations 
between the parties prior to the execution of the lease nothing whatever was said with 
respect to insurance, or that a destruction of the hay by fire was even contemplated. 

The court, upon the trial, ruled liberally in favor of the plaintiff, and admitted all 
of his offered testimony, and the testimony of his witnesses, in order to form the 
basis for a reformation. It further appears that the tenant had no means out of 
which to pay the rent excepting what he derived from the crops raised on the farm. 

At the conclusion of the trial, in an opinion rendered and filed by the learned trial 
judge, he found that the testimony of both the plaintiff and Luloff on the subject of 
the proposed reformation was an afterthought, and devised in order to strengthen 
plaintiff's case. He based his opinion, in part, upon the failure of the plaintiff to 
make any claim upon his adverse examination, to the effect that he either retained 
the title to the hay until the rent was paid, or that he had a lien upon the hay, that 
the parties at the time of entering into the lease did not discuss the subject of the 
destruction of the hay by fire, or the subject of insurance, and that the matter was 
not in contemplation of the parties at that time, that after the fire a large quantity of 
hay which had not been burned was sold by the tenant, who collected the proceeds 
and did not account for the same to the plaintiff, and that such proceeds were retained 
with the knowledge and consent of the plaintiff, thus showing by the conduct of the 
parties that the matters involved in the issue as to the reformation were an after- 
thought. He also held that when the lease was executed the plaintiff surrendered the 
farm to the lessee, and that the hay crop raised thereon belonged to the lessee abso- 
lutely, and that the plaintiff retained no title or interest therein, that the plaintiff 
depended solely upon the promise of the tenant, as contained in the lease, to pay the 
rent at the time stipulated therein, and that the provision in the lease which provided 
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for the payment of the rent at the time when the hay should be sold, and not later than 
the 1st day of March in each year, merely fixed a time when rent should become due 
and payable. 

Appropriate findings were thereupon made and filed, and upon such findings judg- 
ment was rendered in defendant’s favor as above indicated, from which judgment 
the plaintiff has prosecuted this appeal. 

Herman Leicht, of Medford, for appellant. 

Rush & Devos, of Neillsville, for respondent. 

DoerFLer, J. (after stating the facts as above). [1, 2] At the time the lease was 
executed, the plaintiff, under the fire insurance policy from the defendant, had a 
coverage of $1,000 on the hay. Had he at that time sold the hay then upon the farm, 
or the hay to be raised in the future, the same would then cease to be covered by the 
policy on account of the change in ownership. It is the established rule that where an 
owner of a farm executes a lease of the same for a period of years, there being no 
reservations or limitations in the lease as to the title to the crops, the lessee takes an 
absolute title, with the result that the owner also parts with an insurable interest in 
such crops. Layng v. Stout, 155 Wis. 553, 556, 145 N. W. 227, 228. The landlord, 
however, may by an agreement in the lease, express or implied, retain the title to the 
crops or an interest in the crops, or a lien thereon, for the payment of the rent to 
become due. Andrew v. Newcomb, 32 N. Y. 417; Smith v. Atkins, 18 Vt. 461; Whit- 
comb v. Tower, 12 Metc. (Mass.) 487. And, as is said in the Layng Case, “The rule 
announced in these decisions is approved in Lanyon v. Woodward, 55 Wis. 652, 656, 
13 N. W. 863; and in Rowlands v. Voechting, 115 Wis. 352, 356, 91 N. W. 990.” 

{3] The question therefore arises in the instant case whether the plaintiff, in 
leasing his farm, retained either the title to the crops, an interest therein, or a lien 
upon the same, so that it might be said that he had at the time of the fire an insur- 
able interest in the hay. In 14 R. C. L. 910, 911, it is said: 

“It may be said generally that any one has an insurable interest in property who 
derives a benefit from its existence or would suffer loss from its destruction. It is 
not necesesary, to constitute an insurable interest, that the interest is such that the 
event insured against would necessarily subject the insured to loss; it is sufficient that 
it might do so, and that pecuniary injury would be the natural consequence. * * * 
The term ‘interest’ * * * does not necessarily imply property in the subject of 
insurance, and neither the title nor a beneficial interest is requisite.” 

This quotation is amply supported by the numerous authorities that appear in the 
notes. This has also been declared the law in Wisconsin in the case of Horsch v. 
Dwelling House Ins. Co., 77 Wis. 7, 45 N. W. 945, 8 L. R. A. 806, where the legal 
principles announced are fortified by quotations from the leading standard works on 
insurance. See, also, Harrison v. Fortlage, 161 U. S. 57, 16 S. Ct. 488, 40 L. Ed. 616. 

An insurable interest is nowhere better defined than in the opinion in the case 
of Getchell vy. Mercantile & Manufacturers’ Ins. Co., 109 Me. 274, 83 A. 801, 42 
L. R. A. (N. S.) 135, Ann. Cas. 1913E, 738, where it is said: 

“The term ‘insurable interest’ has been defined in somewhat varying terms yet 
with substantially uniform meaning. The scope of the rule that only an insurable 
interest can be legally insured, may be determined in some measure from the reason 
that created it. It was this. A contract of insurance is a contract of indemnity, the 
object being to reimburse the insured for his actual loss not exceeding an agreed sum. 
Wagering policies are forbidden as against public policy. A. should not be allowed 
to insure for his own benefit B.’s property in which A. has no concern and by the 
loss of which A. would not be directly and financially affected. To hold otherwise 
would be to increase the moral hazard and to permit one man to profit by the losses 
of another. The crucial question therefore is, will the insured be directly and finan- 
cially affected by the loss of the property insured? If so he has such an interest as 
the law will recognize. * * * We find therefore as we would expect, the term de- 
fined in broad and comprehensive language: ‘If such a relation exists between the 
assured and the property that injury to it will, in natural consequence, be a loss to 
him, he has an insurable interest therein.’ Wilson v. Jones, L. R. 2. Exch. 139. 
‘Any person has an insurable interest in property, by the existence of which he re- 
ceives a benefit, or by the destruction of which he will suffer a loss, whether he has 
or has not any title in, or lien upon, or possession of, the property itself.’ Eastern 
R. R. Co. v. Ins. Co., 98 Mass. 423. ‘If a person has such an interest in property that 
he will suffer pecuniary loss by its destruction, he has an insurable interest.’ Wainer 











Fire] Tischendorf v. Lynn Mut. Fire Ins. Co. 341 


v. Ins. Co., 153 Mass. 335 [26 N. E. 877, 11 L. R. A. 598]. But no more compre- 
hensive definition has been given than by this court in Gilman v Ins. Co., 81 Me. 488 
[17 A. 544] where the language is as follows: ‘It may be stated as a general propo- 
sition, sustained by all the authorities, that whenever a person will suffer a loss by a 
destruction of the property he has an insurable interest therein.’ ” 

[4] Barring, therefore, the claim of the plaintiff that the lease as executed does 
not express the agreement of the parties, and that the agreement should be reformed 
as prayed for, did the lease in its original form, when properly construed, retain in 
the plaintiff an insurable interest in the hay? The tenant was a renter, and had no 
means with which to pay his rent excepting those derived from the sale of the crops. 
This fact was known to the plaintiff when the lease was executed. The farm con- 
sisted of 90 acres of agricultural. lands, of which 80 acres were devoted and adapt- 
able to raising hay. The remaining 10 acres were utilized in raising such crops as 
were necessary to supply the immediate wants of the tenant and his family. There- 
fore it may be logically and reasonably inferred (and, in fact, the testimony hardly 
permits of any other inference) that the plaintiff looked to the proceeds of the hay 
for his rent. 

We do not consider that the testimony warrants a conclusion that the plaintiff 
retained title to the hay, or even a lien upon the hay, or upon the proceeds derived 
from a sale thereof, nor is a conclusion to that effect, under the authorities above 
cited, necessary in order to establish an insurable interest in the plaintiff. Outside 
of the ability afforded to the tenant to pay his rent upon the sale of his hay crop, 
he was absolutely impecunious, and if through the happening of unfortunate inci- 
dents, such as a failure of the crop, or the destruction of the same by fire, without 
insurance, the plaintiff would sustain a complete damage to the extent of the amount 
of the rent. This explains quite clearly what the parties to the lease had’ in mind 
when it was executed, when they agreed upon a time when the rent would become 
payable. Had the lease merely provided that the rent should become payable on the 
Ist day of March during each year of the tenancy, we would be constrained to hold 
that the plaintiff retained no insurable interest in the hay. But this the parties did 
not do. If it appeared by the evidence in the case that the tenant was a man of 
means, so as to enable him to make payment of the rent from other sources, we might 
readily infer that the provisions in the lease merely fixed a convenient time for the 
payment of the rent. However, the undisputed evidence in the case shows that this 
was not so, and that both parties looked to a sale of the crop for the creation of a 
fund out of which the tenant could discharge his obligation. The destruction of the 
entire hay crop by fire would wipe out the very asset which the tenant had, and 
which was available to him to meet his rent indebtedness. 

[5, 6] The defendant was a mutual company. We have carefully examined the 
insurance policy and the by-laws indorsed thereon. It is not in accordance with the 
statutory form of standard policies. It does, however, contain these provisions 
(lines 42-46) : 

“If, with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee or of any other person or corporation having an interest in the 
subject of insurance other than the interest of the insured as described herein, the 
condition hereinbefore contained shall apply in the manner expressed in such pro- 
vision and conditions of insurance relating to such interest as shall be written or 
printed herein.” 

Lines 79-83 : 

“It is understood and agreed by the applicant that the company is not liable for 
and will not pay any loss or damage to property not owned by the insured at the time 
of loss or damage thereto, but it shall remain (if not otherwise void) valid as to any 
other property therein mentioned. * * * ” 

In construing a particular provision in a policy, other provisions, and, in fact, the 
entire policy, should be considered in order that the true intent may be ascertained. 
The provision contained within lines 42-46 is substantially in accordance with the 
ordinary form contained in fire insurance company policies, and its purpose is to cover 
interests other than those of the insured, under certain conditions. The main purpose 
of the provision contained within lines 79-83 is to confine the interest of the insured 
to property of which he is the owner at the time of the fire. These two quoted 
provisions, therefore, when considered together and properly construed, cover every 


defined interest which the insured or any other person may have under the policy 
at the time of the loss. 
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[7] The subject of insurance consists of the property covered. Liability 
on the part of the company for indemnity can only attach where the property 
insured is either damaged or destroyed by the casualty insured against. The 
parties, under the provisions of the policy, by express and definite agreement, 
have seen fit to confine the liability of the company to a loss or damage to 
property owned by the insured at the time of loss or damage, which clearly 
means that if at the time of the loss the insured is not the owner of the property 
the company cannot be held liable, whether or not the insured still retains an 
insurable interest. The liability of an insurance company is based upon a con- 
tract entered into between the parties, and must be governed by the provisions 
thereof, and where such provisions are clear and unambiguous, the rule of strict 
construction against insurance companies cannot be resorted to for the purpose 
of modifying the contract or-of creating a new contract. 

It has been said of conditions in an insurance contract such as are contained 
within lines 79-83 that : 

“Such conditions are not forfeitures or penalties, or in the nature thereof, 
but fix the extent of insurer’s liability.’ 26 C. J. 229; Savage v. Howard Ins. 
Co., 52 N. Y. 502, 11 Am. Rep. 741. 

The second paragraph above quoted differs materials from that contained 
in the policy involved in the case of Hitchcock v. Northwestern Mutual Ins. 
Co., 26 N. Y. 68. In that case, the provision read as follows: 

“The interest of the assured in this policy, or in the property insured thereby, 
is not assignable unless by the consent of this corporation, manifested in writing, 
and in case of transfer or termination of any such interest of the assured, either 
by sale or otherwise, without such consent this policy shall from thenceforth 
be void and of no effect.” 

In the opinion of the court in that case it was held: 

“As the special clause relied upon operates by way of forfeiture, it is to 
be construed strictly, and the ‘transfer or termination’ of interest in ,the 
property, in order to make void the policy, must be a transfer or termination of 
the whole insurable interest of the assured in such property. Any change of 
the title which does not deprive the assured of insurable interest, does not work 
that result.” (Italics ours.) 

So that in the Hitchcock Case, while the insured parted with the title of 
the property, he still retained an insurable interest, which the court, under the 
rule of strict construction involved, held was kept alive for the benefit of the 
insured. In the instant case the assured also parted with the title to the hay, 
and retained an insurable interest therein. The vital difference between the 
two cases consists in the wording of the policy provisions. In the instant case 
it was expressly agreed in the policy that “the company is not liable for and 
will not pay any loss or damage to property not owned by the insured at the 
time of loss or damage thereto.” So that, under the facts in this case, the 
insured having parted with the title to the property to his tenant, and while 
he still retained an insurable interest in the subject of the insurance, he effectu- 
ally barred himself from enforcing such insurable interest when he agreed to 
a provision which relieved the company of liability from any loss or damage 
to property not owned by the insured at the time of the loss or damage thereto. 
It would appear to us that the parties had in mind precisely such a situation as is 
presented in the instant case when they agreed to the latter provision of the 
policy above stated. In its meaning it is quite as clear and effective as lines 
20-31 of the standard policy in chapter 203 of the Statutes. 

In resorting to the rule of strict construction, courts have arrived at vary- 
ing conclusions, which do not always harmonize with the plain and ostensible 
language of the instrument, and there are few questions involving construction 
which disclose a greater variance in opinion in the decisions of the various appel- 
late courts. 

[8] The finding of the trial court that the defendant had no notice what- 
soever that the property was leased to Luloff is amply sustained by the evidence, 
as is also the holding of the court that the evidence does not warrant a reforma- 
tion of the lease. 


The judgment of: the lower court must therefore be affirmed. 
Judgment affirmed. 
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MARINE 


RUBY S. S. CORPORATION, Limited, v. JOHNSON & HIGGINS 
(District Court, S. D. New York. eee 10, 1926.) 
12 Federal Reporter (2d) 1 
INSURANCE—MARINE INSURANCE BROKER. “REQUIRED BY ENG- 

LISH LAW TO PAY FULL PREMIUM, HELD JUSTIFIED IN SUR- 

RENDERING POLICIES FOR CANCELLATION ON INSURED’S 

FAILURE TO PAY INSTALLMENTS. 

Marine insurance broker, who had assumed liability to pay full premium ad- 
vanced by English broker as required by English law, on issuance of policy, on 
failure of insured to pay quarterly installments, was justified in surrendering 
policies for cancellation, and insured is not entitled to recover for breach of con- 
tract, or for conversion of policies. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


At Law. Action by the Ruby Steamship Corporation, Limited, against Johnson 
& Higgins. On motion to set aside a directed verdict for defendant. Motion 
denied. 

Lampke & Stein, of New York City, for plaintiff. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City, for de- 
fendants. 

THATCHER, District Judge. The motion to set aside the verdict directed at 
the trial is denied. It was held in the House of Lords (Xenos v. Wickham, L. R 
2 H. L. 296) that a marine insurance broker is without authority to cancel policies 
of insurance procured by him for his principal. That case did not involve the 
rights of the broker arising from the breach of the principal’s agreement to pay 
the broker the premiums for which the broker became liable in procuring the ~ 
insurance. Pursuant to the English practice, the premium is payable in full upon 
the issuance of the policy, and the English broker is liable for this payment. The 
defendant in this case, in procuring the insurance through an English broker, be- 
came responsible to him for the payment of premiums upon the faith and in con- 
sideration of the plaintiff's promise to pay the premiums in quarterly installments. 

After ample notice that prompt payment of the quarterly payment due in 
November would be insisted upon, and that the policies would be canceled if pay- 
ment was not made on time, the plaintiff breached its contract by failing to pay, as it 
had agreed to do. Upon such breach, the defendant was relieved from further 
performance, and the insurance having been procured upon the defendant’s assump- 
tion of liability for premiums for the entire term of the insurance, the defendant 
was entitled to be relieved of such liability in so far as future insurance wts con- 
cerned. With respect to the paymert of premiums, the parties were dealing as 
principals, and upon the plaintiff's material breach of its agreement the defendant 
was entitled to rescind. So far as it was within the power of the defendant to 
relieve itself from liability for future insurance, it could act without the aid of a 
court. Having the policies in its possession, and these policies being issued in the 
name of the English broker and indorsed in blank, the defendant was entitled 
to surrender them for cancellation, since this was the only means by which it 
could be relieved of the payment of premiums upon future insurance. 

The defendant’s right of cancellation in this case does not rest upon its 
original authority, but is incident to the exercise of the right to be relieved of 
a liability assumed upon the faith and in consideration of the plaintiff’s promise, 
which has been broken. The plaintiff is in no positon to complain of the defendant’s 
refusal to carry the insurance at its own cost, and without payment by the plain- 
tiff as provided in the agreement between the parties. 

Accordingly the plaintiff has no cause of action, either for breach of contract 
or for conversion of the policies. 
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FRANK B. HALL & CO., Inc., v. LYON, SINGER & CO. 
(Supreme Court of Pennsylania. April 12, 1926.) 

. 133 Atlantic Reporter, 217. 

4. INSURANCE—PURCHASER OF BONDS SECURED BY MORTGAGE 
ON VESSEL HELD NOT LIABLE FOR PREMIUMS ON THEORY 
THAT FIRM, GIVEN CONTROL OF VESSEL TO PAY BALANCE OF 
FREIGHTS AND OTHER MONEY, AFTER NECESSARY DISBURSE- 
MENTS TO PURCHASER, WAS LATTER’S AGENT, OR THAT 
TRANSFER OF CORPORATE OWNER’S STOCK AS SECURITY FOR 
LOAN MADE PURCHASER OWNER OF VESSEL (ACT MAY 26, 1893, 
§ 3 [P. L. 143; PA. ST. 1920, § 5640]). 

Under agreement by corporate owner of vessel, mortgaged as security for bond 
issue, giving control of freighting, chartering, etc., with authority to collect freight 
and other moneys, and make necessary disbursements, including insurance charges, 
to certain firm, which was to pay balance to purchaser of bonds on account of loan 
by latter to mortgagor, and assigning to purchaser all of owner’s stock, to be used 
only if necessary to protect loan, purchaser was not liable for premiums on insurance 
policies obtained by such firm, either on theory, of latter’s agency for purchase 
or of purchaser’s ownership of boat as transferee of stock, which purchaser was 
bound to return on repayment of loan, and could not vote, except on contingency 
stated under Act May 26, 1893 § 3 (P. L. 143; Pa. St. 1920,§ 5640). 

(For other cases, see Insurance, Dec. Dig. §§ 96, 182.) 


5. INSURANCE—FINDING THAT FIRM, AT WHOSE INSTANCE INSUR- 
ANCE BROKER OBTAINED POLICIES, WAS NOT AUTHORIZED TO 
ACT FOR CORPORATION SUED FOR PREMIUMS, HELD WAR- 
RANTED. 

In action by insurance broker for premiums on marine policies, evidence held 
to warrant trial judge’s finding that firm, at whose instance plaintiff obtained poli- 
ries, was not authorized to act or defendant. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

6. INSURANCE—THAT MORTGAGEE WAS NAMED BENEFICIARY IN 
POLICIES HELD NOT TO SHOW THAT FIRM, AT WHOSE IN- 
STANCE BROKER SUING MORTGAGEE FOR PREMIUM OBTAINED 
THEM, WAS MORTGAGEE’S AGENT. 

That mortgagee was named as beneficiary in insurance policies, as required by 
mortgage, eld not to show that firm at whose instance policies were obtained, was 
agent of mortgagee, so as to render latter liable for premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

7. INSURANCE—SECOND MORTGAGEE, RECEIVING INSURANCE 
PAID AFTER LOSS OF VESSEL, HELD NOT TO HAVE RATIFIED 
PLACING OF INSURANCE ON THAT AND ANOTHER VESSEL AT 
INSTANCE OF UNAUTHORIZED AGENT, SO AS TO BECOME LIA- 
BLE FOR PREMIUMS ON POLICIES COVERING LATTER VESSEL. 
Second mortgagee, receiving part of insurance paid after loss of vessel, which 

was placed in same category as vessel covered by policies, on which broker sought 
to recover premiums, by agreement giving firm, at whose instance insurance was 
obtained, control of latter vessel, with authority to make necessary insurance held 
not to have ratified placing of insurance on both vessels, being entitled under mort- 
gage to receive insurance money, no matter from what source or by whom pre- 
miums were paid or authorized to be paid. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

Kephart, J., dissenting. 

Appeal from Court of Common Pleas, Allegheny County; John D. Shafer, 
President Judge. 

Action by Frank B. Hall & Co., Inc., against Lyon, Singer & Co. Judgment 
for defendant, and plaintiff appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler and Schaffer, JJ. 

John M. Freeman (of Watson & Freeman) and Albert C. Hirsch, both of 
Pittsburgh, and Stoll & Lawrence, of New York City, for appellant; 
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R. E. T. Riggs, of New York City, and H. V. Blaxter and J. Henry O'Neill, 
both of Pittsburgh, for appellee. 

Stmpson, J. Plaintiff, an incorporated insurance broker, sued to recover the 
amount of certain premiums on marine insurance policies on the schooner Bright, 
owned by the Bright Navigation Corporation, which insurance had been obtained 
and paid for by plaintiff at the instance of David Cohen & Co. Trial by jury 
having been dispensed with, and the case submitted to the court, in the way pro- 
vided by the Act of April 22, 1874 (P. L. 109; Pa. St. 1920, § 17294 et seq.), it 
was heard and determined, in the first instance, by the learned president judge 
of the court below, and resulted, after plaintiff's exceptions had been dismissed, in 
a judgment for defendant. Plaintiff appeals. 

But two vital issues of fact are raised by the pleadings, viz.: (a) Was David 
Cohen & Co. authorized to act for defendant in obtaining the insurance policies; 
and (b) if not, was their act in so doing ratified by defendant? Notwithstanding 
the narrowness of these issues, plaintiff has filed 24 assignments of error. None 
of them challenges the action of the trial judge in the admission or rejection of 
evidence; nor do any of them allege that points were submitted and erroneously 
answered, although Section 2 of the statute distinctly provides for their submis- 
sion by either party, if desired. P. L. 1874, p. 109. 

[1] A number of the assignments aver a failure of the trial judge to find certain 
alleged subsidiary facts, which, in plaintiff’s view, might have had a bearing on the 
determination of the ultimate issues; but, as he was not asked at the trial to find 
them, he was not required to do so, but to find only such facts as were material 
to his decision of the case, and to answer the points submitted in writing. Com- 
monwealth v. Monongahela Bridge Co., 64 A. 909, 216 Pa. 108, 114, 8 Ann. Cas. 1073. 

[2] It is not assigned as error that he did not make separate and distinct 
findings of facts and conclusions of law, as provided by the statute (see Carpenter 
v. Yeadon Borough, 57 A. 837, 208, Pa. 396, 402), and hence our review of the 
present record must be limited to a consideration of such of the assignments as 
allege that the trial judge erred in his findings regarding the two issues of fact which 
were raised by the pleadings, or in his application of the law to those findings. 
In doing this, we do not consider the case as upon a motion for a new trial, but 
treat the findings of fact as conclusively established, unless there are circumstances 
which would require their review after a common-law trial by jury. Jamison v. 
Collins, 83 Pa. 359; Bradlee & Co. v. Whitney & Kemmerer, 108 Pa. 362; New York 
& Penna. Co. v. New York Central R. R., 110 A. 286, 267 Pa. 64; Gillespie v. Hunt, 
119 A. 815, 276 Pa. 119; McDonald Construction Co, v. Gill, 132 A. 368, 285 Pa. 
305. No such circumstances appear in this case. 

[3] Thus viewed, it is clear the decision below must be sustained. There was 
some testimony to support plaintiff's averments regarding those facts, but there was 
also testimony on the other side, and this alone, under the authorities cited, makes the 
decision of the court below conclusive, especially as, in the present case, appellant 
attempted to. carry its burden of establishing the disputed facts by the testimony 
of witnesses, whom the trial judge saw and heard, and therefore was better able 
to judge of their credibility than we can possibly be. Clarkson v. Crawford, 132 A. 
350, 285 Pa. 299. Nevertheless, in view of the earnestness with which the case 
was tried in the court below, and argued and reargued here, it is our purpose to 
consider the record sufficiently to point out why we have no hesitancy in sustain- 
ing the judgment. 

[4] Prior to August 12, 1919, the Bright Navigation Corporation had mortgaged 
the Bright to the Commonwealth Trust Company of Pittsburgh, trustee, as security 
for a bond issue of $225,000. These bonds had been bought by defendant (whose 
business was the purchase and sale of investment securities), and had been resold to 
its customers. The mortgage required that at stated periods, the owner should pay 
to the trustee certain sinking fund charges and interest, some of which would fall due 
shortly after the date designated. The owner was without means to pay them, 
and a failure so to do would result in a foreclosure o the mortgage. In an 
endeavor to prevent this disaster, a meeting was called, which was attended by 
the owner, by defendant, by a representative of David Cohen & Co., and by several 
others (not including plaintiff, however), and resulted, on the day specified, in 
the execution of a written agreement, by the parties above named, which, so far as 
relevant to the present inquiry, may be summarized as follows: After reciting 
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the foregoing facts and that defendant was willing, on the conditions stated, to lend 
sufficient money to make the payments about to become due, it provided that 
David Cohen & Co., for a recited consideration, should have “full right” and 
power to fully control the freighting, chartering and movements of the [Bright]. 
* * * with authority to collect and receive freight, charter and other moneys due 
and to become due * * * and to make such disbursements as may be necessary 
in connection with the management, operation and control of said vessel * * * in- 
cluding * * * port charges, loading, unloading, insurance and all other necessary 
expenses”; any balance remaining over to be paid defendant on account of its 
loan. It further provided that defendant was to receive a note of the owner 
for the moneys advanced, and, as collateral security therefor, was to be given a 
second moragage on the boat and an assignment of all the stock of the corpora- 
tion owner, which latter could be used by defendant, however, only in case it 
became necessary so to do “to protect itself in connection with the loan.” The 
agreement did not provide that defendant should pay the insurance, or any of 
the other expenses which might be incurred in the management of the vessel; nor 
did it specify what should be done in case the moneys received were not suffi- 
cient for these purposes. : 

Appellant now contends, though it did not so aver in its statement of claim, 
that, by the transfer of all the stock to defendant, the latter became, in legal effect, 
the owner of the boat, and liable for the insurance; but this claim cannot be sus- 
tained, even aside from the fact that the corporation, as such, was a distinct 
entity from the parties who owned its stock, though all of it belonged to but one 
person. Macan v. Scandinavia Belting Co., 107 A. 750, 264 Pa. 384, 5 A. L. R. 
1502. Defendant held the stock only as collateral security, was bound to return it 
as soon as the loan was repaid, and could not even vote it in the meantime, except 
on the contingency stated. Section 3, Act May 26, 1893 (P. L. 141, 143; Pa. 
St. 1920, § 5640). 

Under that agreement, therefore, it is evident, since the Bright Navigation 
Corporation was the only one which could give to David Cohen & Co. authority 
to manage the vessel and to collect and disburse the funds realized thereby, that, if 
that firm was to be the agent of anybody, it was of the owner and not of defendant, 
and hence, unless plaintiff can point to some other basis of liability than this agree- 
ment, defendant cannot be held responsible for the premiums on the insurance poli- 
cies. In an attempt to otherwise establish defendant’s liability, plaintiff offered 
the testimony of some of its past and present officials and employees, and some of 
those of David Cohen & Co. .As already stated, their testimony was disputed by 
that of defendant’s witnesses, who were believed by the trial judge, probably 
largely because they were ‘sustained by evidence which was not affected by the 
fraility or interest of witnesses. 

[5] When the insurance was obtained by plaintiff, the premiums were charged 
on its books to David Cohen & Co., who had ordered the insurance, and bills for 
those premiums were sent to that firm.” When it refused to pay the bills, and 
asserted defendant was liable for them, plaintiff wrote to defendant, stating that 
Cohen’s assertion “comes of more or less as a surprise to us,” but, “in view of 
Mr. Cohen’s statement that you are responsible for the premiums, we should be 
very glad to have your check.” After defendant had also denied liability and 
refused to pay, plaintiff opened a new account on its books, and, for the first 
time, charged these items to defendant. It also appeared, by the record of a 
suit which the Commonwealth Trust Company of Pittsburgh, trustee, had pre- 
viously brought against plaintiff, to recover a balance collected by the latter on 
the insurance of another vessel named in the written agreement of August 12, 1919, 
and later lost at sea, that plaintiff's president, on whose testimony it relies here, 
swore that David Cohen & Co., in ordering the insurance, were agents for the trustee, 
for defendant and for the Bright Navigation Corporation, and not for defendant 
alone, as is now claimed. Subsequently plaintiff eliminated the owner, and claimed 
that the trustee and defendant were liable, evidently basing this contention upon 
the written agreement, and upon the fact that the policies were to inure to their 
benefit, if loss occurred. So, also, on one occasion, plaintiff paid to defendant the 
sum of $34,158.73, without any deduction on account of the amount now claimed, 
or any pretense that defendant was liable for it, although, as is now averred, 
there was then due $45,355.79 of the premiums sued for'in this case. At the trial 
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these several facts were proved, and not denied or explained, although they all 
occurred after the dates on which it is alleged, in this suit, that defendant author- 
ized David Cohen & Co. to obtain the insurance, and later ratified its acts in so 
doing. No wonder, therefore, that the trial judge discredited plaintiff’s testimony, 
and believed that of defendant. 


[6] It should be added, perhaps, that the fact of defendant being named as 
one of the beneficiaries in the insurance policies plays no part in the determina- 
tion of the present controversy. Each of the two mortgages required that the 
Bright Navigation Corporation should, at its own expense, take out such policies 
for the benefit of the mortgagee, and hence they were made payable to the two 
mortgagees “as their interests may appear.” Apparently plaintiff originally thought 
this was sufficient to establish the agency of David Cohen & Co. for both bene- 
ficiaries, and certaintly, if it did so as to one it did so as to both, though the 
latter is not now claimed. It cannot be so as to either, however, and plaintiff’s 
contention to, that effect must be negatived here, as it was also in the prior suit to 
which reference has been made. 


[7] Plaintiff also strenuously contends that, as defendant had received a por- 
tion of the insurance paid after the loss of the other vessel above referred to, and 
as it and the Bright were placed in the same category by the agreement of August 
12, 1919, defendant thereby ratified the act of David Cohen & Co., in placing the 
insurance on both vessels. The fact of placing the insurance had no relation, 
however, to the question as to who should be liable for the premiums for the 
written agreement expressly authorized David Cohen & Co. “to make * * * such 
* * * necessary * * * insurance,” and defendant, under the mortgage provided 
for in the agreement, was entitled to receive the insurance money, no matter 
from what source or by whom the premiums were paid or authorized to be paid, 
whether out of the freight charges, by the owner of the vessel, or otherwise how- 
soever. 

The judgment of the court below ts affirmed. 

Kephart, J., dissents. 
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ACCIDENT 
RELIANCE LIFE INS. CO. v. SWANSON 
(Circuit wee i Appeals. Ninth —, a 5, 1926.) 
1 Federal Reporter (2d) 7 
A; INSURANCE—MERCHANT. KILLED WHILE OPERATING FREIGHT 

ELEVATOR TO RAISE BARREL OF OIL FOR USE IN PLEASURE 

CAR, HELD NOT TO HAVE CHANGED OCCUPATION, SO AS TO 

FORFEIT PORTION OF ACCIDENT INSURANCE. 

Merchant, killed while attempting to raise a barrel of lubricating oil on freight 
elevator at request of his wife for use in pleasure automobile, held not to have 
changed his occupation to more hazardous one of freight elevator operator or laborer, 
so as to forfeit portion of accident insurance. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


2. INSURANCE—PENDENCY OF SUIT WHEREIN INSURER WAS TEM- 

PORARILY ENJOINED FROM PAYING INSURANCE TO PLAINTIFF 

IN SUIT ON POLICY HELD NOT TO WARRANT DISALLOWANCE 

OF INTEREST, WHERE NOT PLEADED AS DEFENSE TO CLAIM 

THEREFOR, AND QUESTION OF INTEREST WAS NOT RAISED 

OR PASSED ON IN DISTRICT COURT. 

In suit on accident insurance policy, interest will not be disallowed by Circuit 
Court of Appeals because of pendency of suit wherein insurer was temporarily 
enjoined from paying insurance to plaintiff, where not pleaded as partial defense 
or defense to claim for interest, and question of interest was not raised or passed 
on in District Court. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


In Error to the District Court of the United States, for the Southern Division 
of the Northern District of California; John S. Partridge, Judge. 

Action by Elsie Swanson against the Reliance Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Livingston & Livingston, of San Francisco, Cal., for plaintiff in error. 

John Ralph Wilson, of San Francisco, Cal., for defendant in error. 

Before Gilbert, Hunt, and Rudkin, Circuit Judges. 

Rupkin, Circuit Judge. On February 26, 1922, Charles J. Swanson met his 
death while attempting to raise a barrel of lubricating oil from the floor of the 
basement of his store to a standard or cradle by means of an electrical freight ° 
elevator, in order that oil might be drawn therefrom. At the time of his death 
he held an accident insurance policy for the sum of $5,000, payable to his wife 
within 60 days after proof of death resulting from injuries effected through acci- 
dental means. Swanson was insured as a merchant, and the policy provided 
among other things, that if he was injured after having changed his occupation 
to one classified by the company as more hazardous than that stated in the policy, or 
while he was doing any act or thing pertaining to any occupation so classified, 
except ordinary duties about his residence or while engaged in recreation, the 
company would pay only such portion of the indemnities provided in the policy 
as the premium paid would have purchased at the rate and within the limits fixed by 
the company for such more hazardous occupation. 

[1] The present action was brought upon the policy. The answer of the 
insurance company averred, among other things, that at the time the insured was 
injured and killed he was engaged as operator of a freight elevator, or as laborer 
on an elevator; that such occupations were more hazardous than that of merchant, 
and that the premium paid would have purchased insurance in these more hazard- 
ous occupations in an amount substantially less than the amount claimed. This 
defense, or partial defense, presents the principal question for consideration in 
this court. The case was tried’ by the court below without the intervention of 
a jury. There was no conflict in the testimony, and no question is raised as to 
the findings of the court, aside from a finding that at the time of his injury and 
death the insured was engaged in recreation, in that he was engaged in procuring 
oil for an automobile which was used principally for pleasure. The sufficiency of 
the testimony to support this finding was property challenged at the trial in the 
court below, and is challenged here. It appears from the testimony that the insured 
was engaged in the mercantile business, and also operated a gasoline boat for 
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the transportation of freight from coast and interior points in California to San 
Francisco, dividing his time about equally between the two occupations or em- 
ployments. Oil to lubricate the gasoline engine and the engines of an automo- 
bile truck and two touring cars was kept in the basement of the store. The truck 
was used by the insured in his business, and the two touring cars were used in 
the business and by the insured and his family for pleasure. 

On a Sunday morning the insured was requested by his wife to bring home 
some lubricating oil for one of the touring cars used by the insured and his wife, and, 
so far as the record discloses, he was engaged in carrying out this request, and, 
was attempting to place the barrel on the standard or cradle in order to obtain the 
oil, when he met his death. What the result would have been if the insured was 
getting oil for use in his business we need not inquire, because that question is not 
before us. But it is quite manifest that he had not changed his occupatiou, and 
we think it is equally, manifest that he was not necessarily engaged as an operator 
of an elevator, or as a laborer on an elevator, from the simple fact that he used 
the elevator incidentally and temporarily in order to obtain the oil at the request of 
his wife. To hold, as a matter of law, that a merchant forfeits a considerable 
portion of the indemnity intended for the benefit of his family by performing 
such an act in fulfilling such a request is to place entirely too narrow a construc- 
tion upon the policy. Standard Life & Accident Ins. Co. v. Frazer, 76 F. 705, 22 
Cc. C. A. 499; Gotfredson v. German Commercial Accident Co., 218 F. 582, 134 
Cc. C. A. 310, L. R. A. 1915D, 312, and cases there cited. 

[2] In one of the affirmative defenses it is alleged that certain parties therein 
named had theretofore commenced a suit in the state court against the parties 
to this action wherein they sought to restrain the plaintiff in error herein from paying 
to defendant in error herein the amount of the insurance now in controversy; that in 
and by said suit the plaintiffs therein sought to compel the plaintiff in error herein 
to pay the amount of the insurance to said plaintiffs; that said suit was there- 
after removed into the court below; that a temporary injunction was there granted, 
restraining the plaintiff in error herein from paying said insurance money to the 
defendant in error herein until the further order of the court; and that said 
injunction has never been vacated or set aside. The pendency of that suit is 
then interposed as a further and separate defense. 

It is now contended in this court that no interest should have been allowed on 
the claim in suit because of this injunction. But it is plain from an inspection of 
the record that the pendency of the former suit was not pleaded as a partial defense 
to this action or as a defense to the claim for interest. No reference was made to 
the question of interest in either the findings or declarations of law requested by 
the plaintiff in error at the close of the trial, and no reference to that question 
is found in the opinion of the court below. It is quite apparent, therefore, that 
the question of interest was not raised in or passed upon by that court. If we 
were satisfied that the judgment was excessive, or that interest was improperly 
allowed, we might correct the error, even though the question was raised here for 
the first time; but we are not so satisfied, as it clearly appears from the record 
that the injunction had nothing whatever to do with the nonpayment of the claim. 
Under such circumstances, we do not feel that the interposition of this court as 
a mere matter of grace is either called for or warranted. 

The judgment of the court below is affirmed. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. HANCOCK 
(Court of Appeals of Kentucky. April 23, 1926.) 
282 Southwestern Reporter 1104 
2. INSURANCE—RECEIPT IN FULL SETTLEMENT OF CLAIMS UNDER 

POLICY, AND ACCEPTANCE OF AMOUNT STATED, PREVENTS 

RECOVERY ON POLICY, UNLESS RECEIPT IS AVOIDED. 

Plaintiff, signing receipt in full settlement of all claims against insurer, for 
any illness or accidental injury, and accepting sum mentioned therein, cannot recover 
en policy, unless receipt is avoided, 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Circuit Court, Floyd County. 

Action by Luke Hancock against the provident Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 
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W. P. Mayo, of Prestonsburg, for appellant. 

Joe Hobson and B. M. James, both of Prestonsburg, for appellee. 

Gooppaster, J. [1] On the 5th day of July, 1923, the appellee, Luke Hancock, 
plaintiff below, filed a petition in the Floyd circuit court against appellant, the Provi- 
dent Life & Accident Insurance Company of Chattanooga, Tenn., defendant below, 
secking to recover $337.50. In this petition appellee alleged that on the 17th day of 
May, 1922, the appellant “wrote him an accidental insurance policy,” and then 
proceeds to allege the facts upon which he bases his right of recovery. The appel- 
lant filed a demurrer to the petition which should have been sustained, but which 
was overruled in the court below. On the 16th day of February, 1925, appellee filed 
an amended petition which merely alleges the facts upon which he bases his right 
to recover, in addition to the amount claimed in his original petition, $855, making 
the tatal amount sued for as set out in the petition and amended petition $1,192.50. 
The appellant filed a demurrer to the amended petition which should have been sus- 
tained, but which was overruled by the court below. Appellant then moved the court 
to continue the case on account of being taken by surprise at the filing of the amend- 
ment when the case had been called for trial, and filed three affidavits in support of 
his motion. The motion for continuance should have been sustained, but was over- 
ruled by the court below. Section 136 of the Civil Code reads as follows: 

“If a party amend a pleading or proceeding, and the court shall be satisfied, 
by affidavit or otherwise, that the adverse party cannot be ready for trial in conse- 
quence thereof, a continuance may be granted” either “to some day in the same 
term, or to another term of the court.” 

The appellant moved the court to continue the case for two days, which was 
overruled by the judge below. 

The affidavits show conclusively that the appellant could not have tried its case 
at that term of court without the aid of its witnesses, and without being given time 
to make investigation as to the appellee’s physical condition between the time of the 
filing of the original petition and the time of calling the case for trial, and being 
forced into trial under those circumstances seriously prejudiced its substantial rights. 

[2] On the 16th day of February, 1925, appellant filed an amended answer and 
answer to amended petition, the second paragraph of which reads as follows: 

“The defendant for further answer herein says that on or about September 15, 
1922, the plaintiff, Luke Hancock, signed a receipt dated August 30, 1922, in full set- 
tlement of his claim against the Provident Life & Accident Insurance Company, which 
is in words and figures as follows: ‘Being in full settlement of all claims against this 
company under its policy No. 2006479 for any illness or accidental injury originating 
prior to date hereof.’ ” 

That the plaintiff made his claim for a period of total disability and that the claim 
has been paid and the receipt given in full of all claims and demands resulting from 
the injury which is in words and figures as follows: 

“Received of the Provident Life & Accident Insurance Company of Chattanooga, 
Tennessee, the sum named on the face of this check in full and final settlement of all 
claims against said company on account of any illness or accidental injury or the 
effects of either sustained by me before the date hereof. 

“{Signed] Luke Hancock.” 
eg was an order entered by which the amended petition was traversed of 
record. 


_ A portion of the testimony of plaintiff, Luke Hancock, while under cross-examina- 
tion, is as follows: 


“Q. Did he (Dr. Sturgill) make his report before he went away? A. I couldn't 
say 


“Ai “Q. Do you know when he did make his report? A. He made it about the 11th 
of August. 


“Q. Who made out that claim? A. Dr. Sturgill. 
“Q. You was present? A. Yes. 


“Q. You made out that claim, Dr. Sturgill, and agreed to what he said about it, 
and you agreed there that 4 weeks and 2 days was sufficient compensation, didn’t you, 
for that claim, and you signed that application for 4 weeks and 2 days? A. Thirty 
days I believe is what the claim was for. 


“Q. The company paid you in accordance with that claim filed? A. Paid me $38. 
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“Q. And you, upon receipt of that $38, signed a receipt in full, didn’t you, for this 
claim? A. For that 30 days. 

“Q. I will ask you to read the indorsement on the back of the check to the jury, 
right here, this part of the receipt right here. A. (Reading) : 

“ ‘Received of the Provident Life & Accident Insurance Company of Chattanooga, 
Tennessee, the sum named on the face of this check in full and final settlement of 
all claims against said company on account of any illness or accidental injury or the 
effects of either sustained by me before the date hereof. 

““ Signed] Luke Hancock. 

“‘Rlizabeth Stacy Sloan, Witness. 

“ ‘Credit: _ Lark Slone.’ 

“Q. You signed that, didn’t you, Luke? A. That looks like my name. 

“Q. Don’t you know you signed it? A. I guess I did; yes. 

“Q. After you signed this receipt, they paid you $38, didn’t they? A. Yes, sir.” 

Attorney for defendant put said check in evidence; same being as follows, to wit: 

“Chattanooga, Tenn., Aug. 30, 1922. 

“The Provident Life & Accident Insurance Co. of Chattanooga, Tennessee. 

“Claim No. 200428. 

“When receipt on back hereof is duly executed in ink, pay to the order of Luke 
Hancock $38.00, thirty-eight dollars exactly, being in full settlement of all claims 
against this company under its policy No. 2006479 for any illness or accidental injury, 
originating prior to date hereof. 

“To Hamilton National Bank, Chattanooga, Tenn. 

“J. W. Kirksey, Asst. Treasurer.” 

Indorsement : 

“Receipt and Indorsement. 

“Received of the Provident Life & Accident Insurance Company of Chattanooga, 
Tennessee, the sum named on the face of this check in full and final settlement of 
all claims against said company on account of any illness or accidental injury or the 
effects of either sustained by me before the date hereof. 

“(Sign here] Luke Hancock. 
“Elizabeth Sloan, Witness. 

“Cr. Lark Slone.” 

It will be seen that the plaintiff accepted the $38 and admits the execution of the 
receipt showing receipt of full compensation for his injury, for which reason, and 
because of the errors heretofore referred to and those that will be hereinafter referred 
to, this case must be reversed. On the return of this case to the court below, should 
the appellee desire to make plea in avoidance of the said receipt, he will be permitted 
to do so. 

In his supplemental brief counsel for appellee insists that appellee sustained a 
second injury, and, appellant failing to adjust his claim, suit was brought on the 
policy. We are unable to find in this record where any injury was sued for, except 
the alleged original injury. With regard to this injury, the appellee, while testifying, 
used this language: 

“Couldn’t say it was a second injury or just the old one.” 

With the exception of instruction No. 3, those given by the court are erroneous. 


_ Wherefore the judgment is reversed for proceedings not inconsistent with this 
opinion. 


BROWN v. CONTINENTAL CASUALTY CO. (No. 25880.) 
(Supreme Court of Louisiana. March 1, 1926. Rehearing Denied May 3, 1926.) 
108 Southern Reporter 464. 

1. INSURANCE—INSURER, HAVING OPPORTUNITY BUT FAILING TO 
INQUIRE AS TO APPLICANT’S AILMENTS, WAIVES RIGHT TO 
CLAIM FORFEITURE FOR UNTRUE OR INCOMPLETE ANSWERS 
AS TO HEALTH IN APPLICATION, IN ABSENCE OF ALLEGATION 
OF FRAUD (ACT NO. 97 OF 1908). 

Where insurer has ample opportunity to inquire as to applicant’s ailments, and 
does not do so, it will be presumed to have waived right to claim forfeiture on ground 
that insured did not make true and full answers as to health in his application, in 
view of Act No. 97 of 1908, and in absence of allegation of fraud. 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 
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2. INSURANCE—HEALTH AND ACCIDENT POLICY, TAKEN BY PHY- 
SICIAN WITHOUT EXAMINATION, HELD NOT FORFEITED BE- 
CAUSE OF FAILURE TO SPECIFY IN APPLICATION THAT HE HAD 
STOMACH TROUBLE AND CONSEQUENT HEADACHES AND IN- 
SOMNIA, IN ABSENCE OF FRAUD (ACT NO. 52 OF 1906; ACT NO. 97 
OF 1908). 


Where applicant for health and accident insurance was required to answer as 
to certain serious ailments, policy issued to physician held not forfeited because of 
his failure to report stomach trouble and consequent: headaches and insomnia, which 
ailment was not specified in application blank except that it might be included within 
expression, “any chronic or periodic, physical ailment,” in absence of. actual intent to 
deceive, in view of Act No. 52 of 1906, and Act No. 97 of 1908. 

(For other Cases, see Insurance, Dec. Dig. § 291[1]). 


3. INSURANCE—DEATH FROM INHALING MORE CHLOROFORM THAN 
WAS INTENDED TO BE ADMINISTERED HELD DEATH BY “ACCI- 
DENTAL MEANS.” 

Where doctor inhaled chloroform to relieve headache and insomnia, death caused 
by accidental inhaling of too much chloroform, held death by “accidental means,” 
notwithstanding intention to inhale some chloroform. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


4, INSURANCE—DEATH FROM INHALING CHLOROFORM HELD NOT 

WHILE UNDER INFLUENCE OF “INTOXICANT,” WITHIN MEANING 

OF HEALTH AND ACCIDENT POLICY. 

Death from inhaling chloroform held not occurring while under influence of 
intoxicant within meaning of health and accident policy; “intoxicant” so used meaning 
intoxicating liquor. 

(For other cases, see Insurance, Dec. Dig. § 460.) 


5. INSURANCE—INHALING CHLOROFORM ADMINISTERED BY PRAC- 
TICING PHYSICIAN IS NOT VOLUNTARY EXPOSURE TO UN- 
NECESSARY DANGER WITHIN HEALTH AND ACCIDENT POLICY. 
Inhaling chloroform administered or prescribed by practicing physician, even to 

himself, is not voluntary exposure to unnecessary danger within health and accident 

policy, precluding recovery in such cases. 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 

6. INSURANCE—IN ACTION FOR INDEMNITY FOR. DEATH UNDER 
HEALTH AND ACCIDENT POLICY, BENEFICIARY MAY NOT RE- 
COVER DOUBLE INDEMNITY AND ATTORNEY’S FEES (ACT NO. 310 
OF 1910). 

In action for indemnity for death under health and accident policy, beneficiary 
may not recover double indemnity and attorney’s fees under Act No. 310 of 1910, 
imposing such penalties only in cases of illness or accident. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Overton, J., dissenting. 

ae from Eleventh Judicial District Court, Parish of Red River; James W. 
Jones, Judge. 

uae by Mrs. Susie Lee Brown against the Continental Casualty Company. 
Judgment for plaintiff, and defendant appeals. Judgment amended. 

Wise, Randolph, Rendall & Freyer, of Shreveport, for appellant. 

Nettles & Bethard, of Coushatta, for appellee. 

O’Niett, C. J. This is a suit on an insurance policy providing for $1,000 in- 
demnity for loss of life by accidental means. The policy was on the life of Dr. 
Andrews W. Brown, a physician of general practice, who died in consequence of 
.inhaling too much chloroform, which he used to relieve headache and insomnia. The 
plaintiff in the suit is the widow, the beneficiary named in the policy. She sued for 
and was allowed double indemnity and $250 for her attorneys’ fee, under sections 2 and 
3 of the Act 310 of 1910, allowing such penalties for failure of the company to pay 
wthin 30 days after due notice and proof of death. The defendant has appealed from 
the judgment. 

It is not contended that the insured committed suicide. He was accustomed to 
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inhaling chloroform and taking chloral to relieve headache and insomnia, and was 
found dead in bed one morning, the evidence being that he had fallen asleep while 
inhaling the chloroform. It is possible, in fact not altogether improbable, that the 
death of the insured was the result of an overdose of chloral; but that is not contended 
1or by either party to the suit; and it is virtually conceded that, if the insured did 
take an overdose of chloral, it was not done intentionally, the intention being to take 
the usual, harmless dose. 

The headaches and insomnia which the insured suffered from were caused by a 
disturbance of the stomach, the ailment being in some measure chronic. 

The suit is defended on four separate grounds. The first contention is that, in 
Dr. Brown’s application for the insurance, he made a false statement with regard 
to a material fact when he said that he had not had and was not suffering from any 
chronic or periodic physical ailment or disease. The second contention is that, although 
the death of the insured was unexpected, unintentional and accidental, the means 
which caused the death was intentional and not accidental; the condition of the ‘policy 
being not that the death itself should be accidental, but that it should be caused by 
accidenal means, to make the company liable for the indemnity. The third contention 
is that chloroform is an intoxicant, and that the insured therefore died while under 
the influence of an intoxicant; whereas the policy; according to its terms, did not 
allow indemnity for death resulting while the instred was under the influence of any 
iutoxicant. The fourth contention is that, by inhaling chloroform, the insured volun- 
tarily exposed himself to unnecessary danger, in violation of an express condition of 
the policy. 

{1, 2] Taking up appellant’s first contention, we find it stipulated in the policy 
that it was issued in consideration of the statements made in the application therefor, 
and that a copy of the application was made a part of the contract. The application 
itself, which, as we understand, was made on a printed form prepared and furnished 
by the company was, as far as pertinent to this discussion, as follows: 

“T hereby apply for insurance in the Continental Casualty Company (hereinafter 
called the company), based on the following statements: * * * Except as herein stated, 
IT have not had nor am I now suffering from tuberculosis, paralysis, rheumatism, 
hernia, appendicitis, nor any chronic or periodic mental or physical ailment or disease, 
nor am I crippled or maimed, nor have I any defect in hearing, vision, mind or body. 
No exception. * * * I have made the foregoing statements as representations to induce 
the issuance of the policy for which I have made application, and to that end I agree 
that, if any one or more of them be false, all right to recover under said policy shall be 
forfeited to the company if such false statement was made with actual intent to 
deceive, or if it materially affects either the acceptance of risk or the hazard assumed 
by the company.” 

Appellant contends that the statement, in the application, that the applicant had 
not had and was not suffering from any chronic or periodic physical ailment or disease, 
was false, because he was suffering from the disturbance of the stomach and the con- 
sequent headaches and insomnia. 

Act 52 of 1906 declares that every policy of insurance issued or delivered in this 
state by any life insurance corporation doing business in the state shall contain the 
entire contract between the parties; that nothing shall be incorporated therein by 
reference to any constitution, by-laws, rules, application, or other writing, unless the 
same be indorsed upon or attached to the policy when issued; that all statements pur- 
porting to be made by the insured shall, in the absence of fraud, be deemed repre- 
sentations and not warranties; and that any waiver of the provisions of the statute 
shall be void. The statute refers, specifically, to life insurance corporations, and, in 
its title, to life insurance policies only. It is therefore doubtful whether the statute, 
except so far as it expresses the general policy of the law, is applicable to an indemnity 


policy, like this, covering loss of life by accidental means, but not from natural 
causes. 


Act 97 of 1908, however, is applicable to health and accident policies, such as this, 
as well as to life insurance policies. The statute provides: 

“That whenever life, health or accident insurance companies, which issue policies 
or contracts of insurance to the assured without a medical examination of the assured 
by a physician, it shall be presumed (whenever it appears that the agent of the com- 
pany has had an opportunity to ascertain the true condition of the health, habits or 
occupation of the assured, and has certified to the company the desirability of the 
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risk), that the knowledge acquired, or which might have been acquired with reason- 
able diligence by the agent of the company in securing the application, as to the health, 
habits or occupation of the assured, has been disclosed to his principal ; and it shall also 
be presumed that the company has waived its rights to claim a forfeiture of the policy 
based on the ground that the assured did not make true and full answers in the applica- 
tion as to the health, habits or occupation whenever it shall appear that the agent of 
the company knew, or might have ascertained with reasonable diligence, the true condi- 
tion of the applicant’s health, or the real facts as to his habits or occupation, knowledge 
of the agent of the company in writing the application, or of the collector of the 
company in collecting the premiums from the assured, shall be imputed as notice to 
the company, as to the health, habits or occupation of the assured.” 


The policy sued on in this case was issued without a medical examination. No 
inquiry whatever was made by the company or its agent, as to whether the applicant 
had ever had stomach trouble, headache or insomnia, or with regard to his health or 
habits, in any respect. The only ailments inquired about specifically were the serious 
ailments specified in the application blank; i. e., tuberculosis, paralysis, rheumatism, 
hernia, and appendicitis. If the ailments which the applicant in this instance had— 
stomach trouble and consequent headaches and insomnia—were not important enough 
for the company or its agent to inquire about, when the company and its agent had 
ample opportunity to inquire about*them, then, by the terms of the act of 1908, and 
in the absence of any allegation of fraud, it must be presumed that the company 
waived its right to claim a forfeiture of the policy on the ground that the insured 
did not make true and full answers in his application, as to his health, in that respect. 


By the terms of the applcation for’insurance, a false statement on the part of 
the applicant was not enough to forfeit the right to recover under the policy, unless 
the false statement was made with actual intent to deceive, or materially affected either 
the acceptance of the risk or the hazard assumed by the company. There is no reason 
to believe that Dr. Brown, in omitting the statement that he suffered from a disturbance 
of the stomach and consequent headaches and insomnia, intended to deceive the com- 
pany. We do not believe that, if the applicant had stated that he had those ailments, 
the company would have thought it materially affected the risk, with regard to the 
accident indemnity. The superintendent of underwriting of the accident and health 
department of the company testified, under commission, that, if the applicant had stated 
in his application that he was suffering from the conditions referred to, the policy 
would not have been issued, because the applicant would not have been an acceptable 
insurance risk. But the witness explained that the reason why the company would 
not have issued the policy if the company had known of the ailments referred to was 
that the policy covered health insurance as well as accident insurance, and therefore 
a statement that the applicant had stomach trouble and consequent headaches and in- 
somnia would have been material to the hazard assumed by the company; from which 
we infer that such a statement on the part of the applicant would not have been material 
to the hazard assumed in the accident provisions of the policy. It is true that the 
stomach trouble and consequent headaches and insomnia were the remote causes that 
led to the accidental death of the insured, but that was only a coincidence, and an 
extraordinary one at that. Aside from those considerations, we note that the super- 
intendent of underwriting of the accident and health department of the company 
testified also that no investigation or inquiry whatever was made by the company or 
its agent as to any fact except the facts set forth in the application for the insurance. 
The applicant was a prominent physican in a small town, where his neighbors, no 
doubt, had some knowledge of the condition of his health and his habits. The 
defendant company had no resident agent or physician there. The application was 
sent to the company’s agent in Washington, D. C. Without having made any investi- 
gation whatever, aside from the statements in the application itself, as to the applican’t 
health or habits, the company cannot successfully argue or assume that the knowledge 
acquired after the death of the insured could not have been acquired before the policy 
was issued, “with reasonable diligence by the agent of the company,” as Act 97 of 


1908 provides. 


We have no doubt that, when Dr. Brown made application for the policy of 
inslrance, he believed that his headaches and spells of insomnia—if he thought of 
them at all—were not of sufficient importance to be mentioned in the application. It 
is not denied that he was a reputable physician and an honorable man. Our ruling 





Acc. ] Brown v. Continental Casualty Co. 355 


in that respect in Cunningham v. Penn Mutual Life Insurance Co., 95 S. 110, 152 
La. 1023, is quite pertinent, viz. : 

“Answers to questions in life insurance application, as to when applicant was last 
attended by a physician, and the disease for which he was attended, etc., may be 
knowingly untrue, and yet not fraudulent, as the applicant may, in good faith, have 
not considered the facts of sufficient importance to report, especially in view of the 
law that inconsequential illness does not have to be disclosed, though occasioning 
the attendance of a physician.” 

Our conclusion is that the right to recover under the policy was not forfeited by 
the failure of the applicant for insurance to disclose in his application that he suffered 
from a disorder of the stomach and the consequent headaches and insomnia. 

[3] Appellant’s second defense, that, under a policy providing indemnity for loss 
of life “by accidental means,” the company is not liable for an accidental death, unless 
the means which caused the death was unintentional, seems to be ‘sustained by very 
high authority in other states. In a note in L. R. A. 1916B, 1021, the author says that, 
in determining whether an injury occurred “by accidental means,” the means must 
govern the result and not the result the means, and that, however unexpected the re- 
sult may have been, no recovery should be allowed under such a provision in an 
accident policy unless there was something unexpected in the cause or means which 
produced the result. The author cites Lehman v. Great Western Accident Asso- 
ciation, 133 N. W. 752, 155 Iowa, 737, 42 L. R. A. (N. S.) 562, as maintaining 
that it is not sufficient that there was an accidental, unusual and unanticipated result, 
that the means must be accidental ; that is, involuntary and unintended. In Rock v. In- 
surance Co., 156 P. 1029, 172 Cal. 462, L. R. A. 1916E, 1196, the Supreme Court of 
California observed that the policy, as in this case, did not insure against accidental 
death or injury, but against death or injury effected by accdental means; and the 
court ruled that it was not enough that the deah or injury was unexpected or unfore- 
seen, but that there must have been some element of unexpectedness in the preceding 
act or occurrence which led to the death or injury. 

We do not believe that the doctrine stated, making a distinction between “acci- 
dental death or injury” and “death or injury by accidental means,’ means that, under 
a policy of insurance against death or injury by accidental means, the insurance 
company is not liable for an accidental death or injury resulting from a voluntary 
act in which the insured did not intend or anticipate a fatal or injurious result. The 
ruling in the California case cited is well qualified by the statement “that there must 
have been some element of unexpectedness in the preceding act or occurrence which 
led to the death or injury,” to make the insurer liable. In the case before us, there 
was this element of unexpectcdness, that the insured inhaled more chloroform than 
he expected to inhale. The means or cause of his death was not that he intentionally 
inhaled chloroform, which he had done many times before, but that he unintentionally 
inhaled too much chloroform. If a man intentionally takes a dose of medicine, but 
unintentionally takes poisonous medicine, and thereby kills himself, would the verdict 
of the coronorer’s jury be that the cause of death was that the man intentionally 
swallowed medicine, or would it be that the cause of death was that the man uninten- 
tionally swallowed poison? In Dezell v. Fidelity Co., 75 S. W. 1102, 176 Mo. 253, 
it was held that death caused by an excessive dose of medicine prescribed by a phy- 
sician was a death from external, violent and accidental means; and in Healey v. 
Northwest Mutual Accident Association, 25 N. E. 52, 133 Ill. 556, 9 L. R. A. 371, 23 
Am. St. Rep. 637, it was held that death resulting from the taking of poison by mistake 
was a death from external, violent and accidental means. If we should hold that 
the death in this instance, which was caused by the accidental inhaling of too much 
chloroform, was not a death by accidental means, merely because the inhaling of 
some of the chloroform was not accidental, we would find it difficult to imagine a 
case of death by accidental means. Almost every accidental death or injury is the 
result of some voluntary act of the person killed or injured, without intending or 
expecting death or injury. We agree with the district court that this second defense 
to the suit is not well founded. 

[4] Appellant’s third contention, that chloroform is an intoxicant, and that the 
insured therefore died while under the influence of an intoxicant, is rather far-fetched. 
No such idea would have come to the mind of anyone reading the policy, before the acci- 
dent happened. This clause in an insurance policy, saying that it does not cover death 
resulting while under the influence of an intoxicant, has only a commonplace meaning. 
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It means under the influence of intoxicating liquor. A physician who testified for the 
plaintiff in this case was asked, on cross-examinaton by the defendant’s counsel, 
whether chloroform was known as an intoxicant, and the physician replied that it was 
a hypnotic, not an intoxicant. To us it would seem as appropriate to call whisky an 
anesthetic as to call chloroform an intoxicant. 

{5] The fourth defense rests upon the clause in the policy saying that it did 
not cover loss resulting from injury sustained by the insured by reason of voluntary 
exposure to unnecessary danger. The insured in this instance was a competent phy- 
sician, and his judgment was that the use of chloroform to relieve his suffering was 
not an unnecessary danger. The case is the same as if some other competent physician 
had prescribed or advised him to use chloroform. To inhale chloroform, administered 
or prescribed by a practicing physician, is not a “voluntary exposure to unnecessary 
danger,” in the meaning of such a clause in an insurance policy. 

[6] We affirm the ruling of the district court that the plaintiff is entitled to re- 
cover ; but she is not entitled to double indemnity or an attorney’s fee for prosecuting 
the suit. Act 310 of 1910, imposing such penalties, applies only to “policies or con- 
tracts of insurance, indemyifying the assured in cases of illness or accident.’ It ap- 
plies only to cases “of disability of the assured,’ and provides only that the company 
“shall pay to the assured, as a penalty,” double indemnity and attorney’s fees. (The 
italics are ours.) Besides those penalties, the statute makes it a misdemeanor, sub- 
ject to fine not less than $150 nor more than $500, for an insurance company to delay 
payment longer than 30 days after due notice “of the disability of the assured.” It 
has been decided that this statute, being a penal law, must be construed strictly within 
its terms, and is not applicable to a case where a beneficiary named in the policy sues 
for indemnity for the death of the insured. Canal-Commercial Trust & Savings Bank, 
Tutor, v. Employers’ Liability Assurance Corporation, 99 So. 542, 155 La. 720. 

Our conclusion is that the plaintiff is entitled only to the principal sum, $1,000, 
with legal interest commencing 30 days after she filed the proof of loss, which was 
filed on the 23d day of February, 1921. 

The judgment is amended by reducing the amount thereof to $1,000, with interest 

t 5 per cent. per annum from the 25th of March, 1921, until paid. The defendant 
is to pay the costs incurred in the district court, and the ‘plaintiff the costs of appeal. 

Overton, J. (dissenting). The policy did not insure the deceased against accidental 
death, but against death only by accidental means. In this instance the means by 
which death was caused was not accidental. Such being the case, I dissent from the 
opinion of the majority. New Amsterdam Casualty Co. v. Johnson, Adm’r, 110 
N. E. 475, 91 Ohio St. 155, L. R. A. 1916B, 1018, and reasons stated and authorities 
cited in footnote to last reference, that is in footnote to L R. A. 


WILLIAMS v. MUTUAL LIFE OF ILLINOIS. (No. 3884.) 
(Springfield Court of Appeals. Missouri. April 22, 1926. Rehearing 
Denied May 18, 1926.) 

283 Southwestern Reporter 64 
1. INSURANCE—STATUTE RELATIVE TO WHEN MISREPRESENTA- 

TION WILL AVOID LIFE INSURANCE POLICIES HELD APPLIC- 

ABLE TO HEALTH AND ACCIDENT POLICY PROVIDING FOR PAY- 

MENT OF CERTAIN SUM IF DEATH RESULTED FROM ACCIDENT 

(REV. ST. 1919, §§ 6142, 6150.) 

Rev. St. 1919, § 6142, relative to when misrepresentation will avoid life insur- 
ance policies, when construed in light of section 6150, held applicable to whole of 
health and accident policy providing for payment of certain sum if death resulted 
from accident. 

(For other cases, see Insurance, Dec. Dig. § 250[1]). 


2. INSURANCE—EXCLUSION OF CERTIFIED COPY OF DEATH CERTI- 
FICATE SHOWING INSURED DIED OF CANCER OF EIGHT 
MONTHS’ DURATION HELD ERROR, WHERE HE HAD REPRE- 
SENTED THAT HE WAS IN GOOD HEALTH WITHIN SUCH TIME 
(REV. ST. 1919, §§ 5802, 5816.) 

Where insured represented that he was in good health when he took out health 
and accident policy and died within eight months thereafter, exclusion, in action on 
policy, of certified copy of death certificate which was prima facie evidence under 
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Rev. St. 1919, §§ 5802, 5816, showing cause of death to be cancer of eight months’ 
duration, held error. 

(For other cases, see Insurance, Dec. Dig. § 659[1]). 

Appeal from Circuit Court, Newton County; Chas. L. Henson, Judge. 

Action by Hattie Williams, administratrix of the estate of Add Williams, against 
the Mutual Life of Illinois. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded. 

Leo H. Johnson, of Neosho, for appellant. 

Horace Ruark, of Neosho, and Allen & Allen, of Springfield, for respondent. 

Cox, P. J. Action by the administratrix upon a sick and accident insurance policy 
issued to the deceased, Add Williams, by the defendant. Plaintiff recovered, and 
defendant appealed. 

[1] The issuance of the policy and the death of the insured were admitted, and 
an affirmative defense of misrepresentation in the application for insurance pleaded. 
This policy was denominated a health and accident policy. It provided, however, for 
the payment of a designated sum in case death should result from accident. The case 
was tried upon the theory that section 6142, Stat. 1919, applies, and that is the first 
question demanding our attention. The statute referred to is as follows: 

“Sec. 6142—Misrepresentation—No misrepresentation made in obtaining or secur- 
ing a policy of insurance on the life or lives of any person or persons, citizens of this 
state, shall be deemed material, or render the policy void, unless the matter misrepre- 
sented shall have actually contributed to the contingency or event on which the policy 
is to become due and payable, and whether it so contributed in any case shall be a 
question for the jury.” (Italics are ours.) 

The language used in this statute confines its application to policies on the life 
of persons insured. It does not purport to apply to all policies issued by a corporation 
doing a life insurance business, but its application is limited to policies on life. The 
policy before us provides for payments if the insured shall become disabled from 
sickness and for certain payments for accidents. One of the payments provided in 
case of accident is a certain sum if death results from the accident. This latter pro- 
vision makes this policy a policy upon life which brings it, as a whole, within the 
terms of the statute. Logan v. Fidelity & Casualty Co., 146 Mo. 114, 47 S. W. 948; 
Applegate v. Travelers’ Ins. Co., 153 Mo. App. 63, 90, 132 S. W. 2; Whitfield v. 
Etna Ins. Co., 205 U. S. 489, 27 S. Ct. 578, 51 L. Ed. 895. 

The above cases were construing section 6150, Stat. 1919, which is known as the 
suicide sattute. In designating to what policies it should apply, the language is “in 
all suits upon policies of insurance on life. * * *” This, in substance, is the 
same language used in section 6142 now under consideration. 

Had the insured died as the result of an accident and this suit were based on the 
indemnity provided for death, there could be no question that the statute applies, and 
a defense of misrepresentation and false warranty in obtaining the policy could not be 
made available unless it could be shown that the matter misrepresented contributed to 
the death of the insured. The statute by its terms seems to apply to the policy as a 
whole, with no provision indicating that it may apply to one provision of the policy 
and not to another. If it were intended to apply to claims for death loss only, then 
we would have this strange anomaly. If an accident should cause the death of the 
insured, then the statute would apply, but, if the same accident did not result in 
death, the statute would not apply. There might have been some reason why the 
Legislature should have made that provision, but it did not. The provisions made is 
that, if the policy on which the suit is brought is a policy upon the life-of the 
insured, then the statute applies without limitation or discrimination as to the par- 
ticular rovisions of the policy on which the suit may be based. Our conclusion is that 
the statute aforesaid applies to all the terms of every policy which contains a pro- 
vision for life indemnity, and the court did not err in trying the case upon that theory. 
The Kansas City Court of Appeals apparently reached the same conclusion in the 
case of Makos v. Insurance Co., 234 S. W. 369. 

[2] In the trial of the case the defendant offered in evidence a certified copy 
of the death certificate on file with the bureau of vital statistics of the state board 
of health. This certificate showed the date of the death of the insured as March 
17, 1924. Cause of death: cancer, esophagus perforation. Duration of same: eight 
months. On objection of respondent, this certificate was excluded. We think it 
should have been admitted. The statute (section 5802 and 5816, Stat. 1919) made 
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it prima facie evidence. It tended to prove that deceased died of cancer of the 
esophagus and the length of time he had been afflicted therewith prior to his death. 
This policy was issued in August, 1923; hence if the disease which caused the death 
of the assured had been extant in him for eight months before his death, he was 
afflicted with it at the time the policy was issued. The insured had stated in his 
application that he was in good health, and, if he were then afflicted with cancer that. 
afterward caused his death, the statute would not prevent proof of that fact being 
made and proof of that condition would be a defense. The court gave a declaration of 
law to the effect that the certificate of death was prima facie evidence of the facts 
therein stated. We do not understand that to mean, however, that the court had 
reversed itself and would consider the death certificate as in evidence after it had 
been excluded. If he did reverse his ruling and did in fact consider it as evidence, 
the bill of exceptions should have directly so shown. 
The judgment will be reversed, and the cause remanded. 
Bradley and Bailey, JJ., concur. 


HARASYMCZUK v. MASSACHUSETTS ACCIDENT CO. 
(Supreme Court, Monroe County. May 27, 1926.) 
216 New York Supplement 97. 
2. INSURANCE—AMBIGUITIES IN INSURANCE POLICIES SHOULD BE 

CONSTRUED MOST FAVORABLY TO INSURED. 

Insurance policies are to be liberally construed, and conditions therein construed 
strictly against those for whose benefit they are reserved, and any ambiguity should 
be construed most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3]). 


3. INSURANCE—THAT INSURED TRIED TO WORK DURING TWO- 
WEEK PERIOD WHEN HE WAS DISABLED HELD NOT TO DEFEAT 
HIS RIGHT TO RECOVER UNDER ACCIDENT POLICY LIMITING 
RIGHT TO INDEMNITY TO CONTINUOUS PERIOD OF DISABILITY. 
That insured endeavored to work during two-week period when he was physically 

disabled to do any substantial kind of work held not to defeat his recovery under 

accident policy requiring insured to be “immediately, continuously, and wholly dis- 
abled,” and prevented from performing every duty pertaining to any business or 
occupation from date of accident. 

(For other cases, see Insurance, Dec. Dig. § 528.) 


4. INSURANCE—INSURED, SUING ON ACCIDENT POLICY, HELD NOT 
ENTITLED TO INDEMNITY FOR TWO-WEEK PERIOD DURING 
WHICH, THOUGH DISABLED, HE ATTEMPTED TO WORK, AND 
FOR WHICH .NO CLAIM WAS FILED UNTIL HE SOUGHT TO 
AMEND COMPLAINT AT TRIAL. 

Insured, suing for total disability under accident policy, who did not file claim 
for two-week period during which, though disabled, he attempted to work, until he 
asked for amendment of complaint at trial, held not entitled to indemnity for such 
period. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

5. INSURANCE—EVIDENCE HELD TO SHOW THAT INJURY MADE 
VISIBLE CONTUSION ON EXTERIOR OF INSURED’S BODY, WITH- 
IN ACCIDENT POLICY. 

Evidence held to show that injury made a visible contusion, wound, or mark on 
exterior of insured’s body, within policy provision covering indemnity: for such injury. 

(For other cases, see Insurance, Dec. Dig. § 665[5]). 


6 INSURANCE—ACCIDENT POLICY PROVISION THAT NO INDEM- 
NITY WOULD BE PAID, UNLESS ‘INSURED WAS REGULARLY AT- 
TENDED BY PHYSICIAN, HELD NOT APPLICABLE TO CASE OF 
TOTAL DISABILITY. 

Provision of accident policy that no indemnity would be payable unless insured 
was regularly attended by physician at least once each seven days during time for 
which claim was made held not applicable in case of total disability beyond aid of 
medical assistance. 


(For other cases, see Insurance, Dec. Dig. § 525.) 
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7. INSURANCE—INSURED HELD NOT PRECLUDED FROM RECOVER- 
ING UNDER ACCIDENT POLICY REQUIRING REGULAR MEDICAL 
ATTENDANCE AT LEAST ONCE EACH SEVEN DAYS, WHERE 
THERE WAS SLIGHT VARIANCE OF ONE OR A FEW DAYS OVER 
SEVEN DAYS. 


Insured held not precluded from recovering for total disability under accident 
policy providing that no indemnity would be payable unless insured was regularly 
attended by physician at least once each seven days, where there was substantial com- 
pliance with policy, and but slight variance of day or a few days over seven days. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Action by Nicholas M. Harasymczuk against the Massachusetts Accident Com- 
pany. Judgment for plaintiff. 

Doyle & Corcoran, of Rochester, for plaintiff. 

Merle Lewis Sheffer, of Rochester, for defendant. 

Ler, J. This is an action brought by the plaintiff against the defendant on an 
accident insurance policy; the plaintiff’s contention being that he is entitled to recover 
the sum of $50 per month between September 24, 1924, and the Ist day of May, 
1925, or a sum which plaintiff claims is $361.65. Upon the trial the plaintiff waived 
any claimed indemnity under the policy as to hospital treatment. 

The insurance policy under which the plaintiff endeavors to recover in this action 
was issued to him by the defendant on the. 18th day of August, 1924, and the policy 
under paragraph C thereof provides as follows: 

“(C) Total Loss of Time—In the sum of fifty dollars per month for total loss 
of time for a period not exceeding five consecutive years, resulting directly or inde- 
pendently of all other causes from bodily injury sustained during the life of this 
Policy, caused solely through external, violent and accidental means (excluding 
suicide, sane or insane), and such as shall immediately, continuously, and wholly 
disable and prevent the insured from the date of the accident, from performing every 
duty pertaining to any business or occupation, and not resulting in any loss specified 
in paragraph E.” 

The defendant raises several questions, claiming plaintiff is not entitled to 
further remuneration than he has already received under the policy in question. The 
defendants paid to the plaintiff indemnity for 42 days, or 144 months, under clause C 
above quoted, paying him $66.66, and the agent took from the plaintiff a receipt or 
release which defendant claimed was in full. 

[1] The question was submitted to the jury as to whether or not defendant’s 
agent had procured the receipt or release through fraud, and the jury found that it 
was procured by fraud. This disposed of the question as far as the release was 
concerned. Rocci v. Massachusetts Accident Co., 222 Mass. 336, 110 N. E. 972, Ann. 
Cas. 1918C, 529. This was the only question that either party asked to have sub- 
mitted to the jury. Upon the trial the defendant took the position that all questions 
were for the court, and the plaintiff did likewise, except that he asked a special 
verdict of the jury on the question of fraud relating to the alleged release. Hence 
it is my understanding, under the method and manner in which the parties tried the 
action, that all other questions were for the court. Jones v. Brooklyn Life Insurance 
Co., 61 N. Y. 79; Kinner v. Whipple, 128 App. Div. 736, 113 N. Y. S. 337. 

Plaintiff was injured on July 22, 1924, by falling a considerable distance while at 
work. He was first away from the plant of his employer 40 days, for which he was 
paid the $66.66, and then from September 2, 1924, to September 24, 1924, he en: 
deavored to work. Plaintiff's foreman testified plaintiff did very light work, and 
that plaintiff did not perform any substantial part of his former work as a bench 
hand. The plaintiff has not worked or been employed since September 24, 1924, and 
claims total disability under clause C of the policy. At the end of the two-week 
period mentioned, plaintiff was again confined to the hospital, where he was operated 
upon, because his right kidney was loose and out of position. Such injuries resulted 
from the fall he received on July 22, 1924, there being no controversy on the trial 
on this question. 

[2] The defendant raises the question that, because the plaintiff went back to the 
plant of his employer and endeavored to work for two weeks, he is now prevented 
from recovering under clause C above quoted. In analyzing the policy of insurance 
between the parties to this action, this court must start off with a cardinal rule of 
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construction, as to policies of insurance, that a construction must be made which is 
most favorable to the insured. Policies of insurance are to be liberally construed, 
and the conditions therein are to be construed strictly against those for whose benefit 
they are reserved. Construction should be made most favorable to the insured, where 
any doubt or ambiguity arises as to the meaning of any clause. Schumacher v. 
Great Eastern Casualty & Indemnity Co. of New York, 197 N. Y. 58, 90 N. E. 353, 
ZA 1 es Ls SD a Marshall v. Commercial Travelers’ Mutual Accident Ass’ n, 
170 N. Y. 434, 63 N. E. 446; Lowenstein v. Fidelity & Casualty Co. of New York 
(C C.) 88 F 474, 

[3] Clause C provides, referring to the accident, that it “shall immediately, 
continuously, and wholly disable and prevent the insured from the date of the 
accident from performing every duty pertaining to any business or occupation. 
* * *” The evidence shows conclusively that the plaintiff, during the two weeks 
in question, was endeavoring to work at a time when in fact he was physically dis- 
abled to do practically any substantial kind of work, and he did not work at his 
regular employment. The fact that he endeavored to work during the two weeks in 
question does not bar him, in my opinion, from coming within the provisions of the 
pelicy which provides that he shall “immediately, continuously, and wholly be disabled 
from the date of the accident from performing every duty pertaining to any business 
or occupation.” Brendon v. Traders’ & Travelers’ Accident Co. of New York, 84 
App. Div. 530, 82 N. Y. S. 860; Pacific Mutual Life Insurance Co. v. Branham, 
34 Ind. App. 243, 70 N. E. 174. 

The policy between the parties in question was intended as an indemnity policy, 
when one was incapacitated from performing work. When one who has an accident 
policy, such as the one in question, endeavors honestly and faithfully to work, must 
such a person be penalized, or must they lean toward the side of being a malingerer 
to recover? There is no question in this case but what the plaintiff received a most 
serious injury, leaving him in such condition that it is doubtful if he will ever be 
able to perform work of laborious nature. The policy being one of indemnity, it 
certainly was not the intent of the parties to limit the right of indemnity under 
circumstances such as those of the present case. Where an insurance policy limits 
the right to indemnity to a continuous period of disability, the continuity of the 
disability is not broken by the fact that an insured endeavors to return to work for 
a short period only while he is suffering from the injury received. Pacific Mutual 
Life Insurance Co. v. Branham, supra; Continental Casualty Co. v. Matthis, 150 Ky. 
477, 150 S. W. 507. It has been frequently held that, where an insured was incapaci- 
tated from performing any substantial part of his ‘ordinary duties, a case of total 
disability is‘ presented although he is able to perform a few minor duties. Neafie v. 
Manufacturers’ Accident Indemnity Co., 55 Hun, 111, 8 N. Y. S. 202; Wolcott v. 
United Life & Accident Ins. Co., 55 Hun, 98, 8 N. Y. S. 263. 

[4] In the case of Wolcott v. United Life & Accident Ins. Co., supra, a physi- 
cian was held to be totally disabled, although he occasionally advised a patient, but 
was incapacitated from performing any substantial part of his ordinary duties. In 
that case the physician was able to exercise his mind, and patients applied to him for 
medical advice and received same; but the court held nevertheless he was said to be 
totally disabled. The best that can be said of the plaintiff in this case was that he 
tried to work and could not do so. In view of the fact, however, that the plaintiff 
did not file an application or claim for the two weeks in question from September 2, 
1924, to September 24, 1924, until he asked for amendment of the complaint, at the 
time of trial, under all the proof in this case, in my opinion, he should not receive 
indemnity for the two weeks in question. 

[5] The defendant raises the further question that the plaintiff is not entitled to 
indemnity under paragraph C of the policy heretobefore quoted, as the defendant 
claims the injury to the plaintiff made no visible contusion, wound, or mark on the 


exterior of the body of the insured. Paragraph H of the policy between the parties 
is as follows: 


“(H) Covered as Sick fatal or other- 
wise, due wholly or in part, directly or indirectly to hernia, or to septicemia, or where 
the injury makes no visible contusion, wound, or mark on the exterior of the body 
of the insured, or where the injury does not cause immediate disability, then, in all 
such cases referred to in this paragraph, indemnity will be paid only at the rate of and 
under the conditions and limitations of the sickness provisions of this policy.” 

In my opinion there was sufficient evidence in the case to show that the injury 
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te the plaintiff did make a visible contusion, wound, or mark on the exterior of 
the body of the insured. The medical testimony of the plaintiff showed that by 
reason of the injury received there was a rigidity of the muscles in the small of 
plaintiff's back. That he had a deviation from the normal in his walk. The twelfth 
and ninth ribs on the right side were fractured, and the physicians, after an examina- 
tion, operated on plaintiff by reason of the fact that one of his kidneys was loose 
and out of position. Upon the trial of the action it was stipulated by the defendant 
that the plaintiff was injured, and the answer of the defendant admits the sixth 
paragraph of plaintiff's complaint, which alleges that plaintiff received bodily 
injuries caused through external, violent, and accidental means. The proof in this 
case is sufficient to comply with the provision quoted in paragraph H of the policy. 
Nenneiley v. Employers’ Liability Assurance Corp., 148 N. Y. 596, 43 N. E. 54, 31 
L. R. A. 686, 51 Am. St. Rep. 716; Gale v. Mutual Aid & Accident Ass’n, 66 Hun, 
600, 21 N. Y. S. 893; United States Mut. Accident Association v. Barry, 131 U S. 
100, 9 S. Ct. 755, 33 L. Ed. 60. 

[6] The defendant raises the further question that the plaintiff cannot recover 
under clause C of the policy by reason of the fact that they claim the evidence does 
not show that the plaintiff was regularly attended by a legally qualified physician at 
least once in seven days during the time for which claim is made. Paragraph R 
of the policy of the parties provides as follows: 

“Medical Attendance—No indemnity shall be payable under this policy unless 
the insured has been regularly attended by a legally qualified physician at least once 
in each seven days during the time for which claim is made.” 

In my opinion, as the plaintiff was totally disabled during the time for which he 
makes claim, the clause relating to medical attention just quoted is not applicable, 
but is only applicable to other provisions of the policy where less than total disability 
is claimed. Cook v. Benefit League of Minnesota, 76 Minn. 382, 79 N. W. 320. It 
frequently happens that a person totally disabled is beyond aid of medical assistance, 
and to hold that a person who could not be aided by medical assistance would have 
to go to the needless expense and trouble of having a physician at least once in 
seven days would be an unreasonable holding under a policy of this nature. This 
court can readily see how one partially disabled, and who could be aided by medical 
attention, should have a physician at frequent intervals. 

Apparently the condition of the plaintiff in the case at bar is not one 
requiring weekly attendance of a physician. After he received the operation in 
question, his primary trouble was remedied. By reason of the very serious injuries 
which he received, the muscles in his back are apparently permanently injured, and to 
hold that, if his phy sician did not call on him each week, he should be barred from 
recovery under the policy in question, certainly would not be in accordance with the 
spirit and intent of a policy of indemnity of this nature. Even if the argument of 
the defendant were to prevail, in most of the instances where they raise the question, 
there was but a slight variance of a day or a few days over seven days, and the 
plaintiff substantially complied with the policy in this respect, except for the last 
month preceding the date of the commencement of this action. 

Therefore plaintiff is entitled to judgment at the rate of $50 per month from 
September 24, 1924, to May 1, 1925, or a total sum of $359.96. 


LINCOLN HEALTH & ACCIDENT INS. CO. v. JOHNIGAN. (No. 16333.) 
(Supreme Court of Oklahoma. April 13, 1926.) 
245 Pacific Reporter 837. 
(Syllabus by the Court.) 
1. INSURANCE—INJURY, INTENTIONALLY INFLICTED BY ANOTHER 
ON INSURED WITHOUT HIS FOREKNOWLEDGE OR CONNIVANCE, 
IS ONE INFLICTED THROUGH EXTERNAL, VIOLENT, AND ACCI- 
DENTAL MEANS; INJURY IS “ACCIDENTAL” WITHIN MEANING 
OF INSURANCE POLICY, ALTHOUGH INFLICTED INTENTIONALLY 
AND MALICIOUSLY BY ONE NOT AGENT OF INSURED, IF UNIN- 
TENTIONAL ON PART OF INSURED; “INJURY INFLICTED 
THROUGH EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS.” 
An injury, intentionally inflicted by another upon the insured, and without the 
foreknowledge or connivance of the insured, is an injury inflicted through “external, 
violent, and accidental means.” An injury is “accidental,” within the meaning of an 
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insurance policy, although it is inflicted intentionally and maliciously by one not the 
agent of the insured, if unintentional on the part of the insured. Union Accident Co. 
v. Willis, 145 P. 812, 44 Okla. 579, L. R. A. 1915D, 158. 

(For other cases, see Insurance, Dec. Dig. §§ 455, 464.) 


2. INSURANCE—WHERE LANGUAGE OF ACCIDENT INSURANCE 
POLICY DOES NOT CLEARLY EXPRESS EXCEPTION, COURT WILL 
NOT WRITE EXCEPTION INTO POLICY BY INTERPRETATION ; 
PARAGRAPH OF ACCIDENT INSURANCE POLICY HELD NOT TO 
CLEARLY EXPRESS EXCEPTION SO AS TO PREVENT RECOVERY 
FOR DEATH FROM INTENTIONAL SHOOTING BY ANOTHER PER- 
SON. 


Where the language of an accident insurance policy does not clearly express an 
exception, the court will not write an exception into the policy by interpretation. 


(For other cases, see Insurance, Dec. Dig. §§ 146[1], 464.) 


3. INSURANCE—WHERE LANGUAGE OF POLICY IS AMBIGUOUS OR 
SUSCEPTIBLE OF TWO DIFFERENT CONSTRUCTIONS, IT WILL 
BE STRICTLY CONSTRUED AGAINST INSURER, AND THAT CON- 
STRUCTION ADOPTED WHICH IS MOST FAVORABLE TO INSURED. 


Where the language of an insurance policy is ambiguous or susceptible of two 
different constructions, the same will be strictly construed against the insurer, and 
that construction adopted which is most favorable to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Phelps, J., dissenting. 

Appeal from District Court, Stephens County; M. H. Pugh, Judge. 

Action by Lizzie Johnigan against the Lincoln Health & Accident Insurance Com- 
pany on an accident insurance policy. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

W. E. Latimer, of Oklahoma City, for plaintiff in error. 

Bond & Bond, of Duncan, for defendant in error. 

Lester, J. The parties will be referred to as they appeared in the trial court. 

The plaintiff brought this action in the district court of’ Stephens county, Okl., on 
an accident insurance policy issued to one Bob Johnigan for the sum of $1,000, alleg- 
ing that the insured had beén accidentally killed, and seeking a recovery of said amount 
as beneficiary. The defendant filed its answer, in which it claimed that it was not 
liable thereon, as said policy provided that there should be no liability in the event 
said insured was killed intentionally by the insured or any other person. Said cause 
was tried to a jury, and at the close of the testimony upon the part of the plaintiff 
the defendant then introduced one witness, who. identified a copy of an insurance 
policy, such as pleaded in this case. Defendant then sought to introduce a letter 
from the insurance commissioner which purported to construe the meaning of said 
policy. An objection was then made to the introduction of the said letter, and the 
court sustained the objection. 

The defendant assigns numerous errors upon the part of the court as grounds 
for reversal. The insured, Bob Johnigan, was, on the 17th day of December, 1923, 
shot by one Marvin Kincannon in the Johnson Hotel located in the city of Marlow, 
Okla., and that on the following day said insured died from the wounds so inflicted on 
the previous day. The insurance policy upon which the plaintiff seeks recovery pro- 
vides in paragraph 1 of the said policy as follows: 

‘In consideration of the application for this policy, which is hereby referred to 
and made a part of this contract, and in further consideration of the payment in 
advance of the premium stated in schedule below, on or before every Monday here- 
after during the life of the insured, the Lincoln Health & Accident Insurance Com- 
pany, subject to the provisions printed on the face and back hereof, will pay to the 
beneficiary named in said schedule one thousand dollars within twenty-four (24) 
hours after satisfactory proof has been furnished the company at its home office, 
Oklahoma City, Okla., of the death of the insured, resulting directly and independently 
of all other causes through external, violent and accidental means (excluding suicide— 


sane or insane) Prov ided death of the insured occurs within ninety (90) days from 
date of accident.” 
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This court, in the case of Union Accident Co. v. Willis, 145 P. 812, 44 Okl. 579, 
L. R. A. 1915D, 358, in syllabus No. 5 thereof, announces the following rule: 

“An injury intentionally inflicted by another upon the insured, and without the 
foreknowledge or connivance of the insured, is an injury inflicted through ‘external, 
violent, and accidental means.’ An injury is ‘accidental,’ within the meaning of an 
insurance policy although it is inflicted intentionally and maliciously by one not the 
agent of the insured, if unintentional on the part of the insured.” 

The above rule is supported by numerous authorities, among which are the fol- 
lowing: American Accident Co. of Louisville v. Carson (Ky.) 36 S.. W. 169, 34 
L. R. A. 301, 59 Am. St. Rep. 473; Lovelace v. Travelers’ Protective Association of 
America, 28 S. W. 877, 126 Mo. 104, 30 L. R. A. 209, 47 Am. St. Rep. 638; Supreme 
Council of the Order of Chosen Friends v. Garrigus, 3 N E. 818, 104 Ind. 133, 54 
Am. Rep. 298; Crandal v. Accident Insurance Company of N. A., 27 F. 40. 

[1] Therefore the law is established in this state that when one is killed or injured 
by another party, such injured party or his beneficiary may recover within the terms 
provided by paragraph 1 of the insurance policy, such as existed in this case. The 
defendant, however, contends that paragraph 4 of said policy creates an exception to 
the conditions set forth in paragraph 1 thereof. 

Paragraph 4 is as follows: 

“Accidental death, dismemberment or weekly indemnity shall not be paid for 
inedical or surgical treatment (except operation necessitated solely by the injury 
received and made within ninety [90] days from date of accident) bites, or stings of 
insects, ptomaines, fits, orchitis, or disease in any form, or miscarriages ‘of premature 
birth, sunstroke, overheat, freezing, blood poison or septic infection, stabs or gunshot 
wounds; or for disability for loss of time, dismemberment or death due wholly or in 
part to, or resulting directly or indirectly from injuries inflicted by the insured or by 
any other person (assault by burglars or robbers excepted) intentionally or uninten- 
tionally, or sustained by the insured in war or riots or while engaged in mining or 
aerial navigation, baseball, football; or while insane or delirious, or under the in- 
fluence of any narcotic or intoxicant; or while fighting or violation of law.” 

[2, 3] In the case of Lincoln Health & Accident Ins. Co. v. Buckner, Adm’x, 
245 P. ——, decided by this court on October 27, 1925, not yet officially reported, the 
court, in construing a policy identical with the policy in the instant case, said: 

“Counsel for defendant insists that the first part of paragraph 4 means that acci- 
dental death indemnity, dismemberment indemnity, or weekly indemnity shall not be 
paid for medical or surgical treatment, and that accidental death indemnity, dismem- 
berment indemnity, or weekly indemnity shall not be paid for bites and for the other 
causes enumerated therein, including gunshot wounds. By giving the first part of 
paragraph 4 of the construction contended for by counsel for defendant, * * * the main 
purpose or intention of the policy is practically defeated, at least, greatly abridged. 
We think the construction hereinabove placed on paragraph 4 comes more nearly being 
the proper and natural construction. 

“To say the least of it, the language of paragraph 4 does not clearly express an 
exception, and the court will not write an exception into the policy by interpretation. 
Great S. L. Ins. Co. v. Churchwell, 216,P. 676, 91 Okl. 157, 28 A. L. R. 97. In any 
event paragraph 4 is as equally susceptible of the construction we have placed on it 
as that contended for by defendant; therefore this case is governed and controlled by 
the rule announced by this court in the case of Fed. Life Ins. Co. v. Lewis, 183 P. 
975, 76 Okl. 142, 5 A. L. R. 1637, as follows: 

‘Where the meaning of language in a policy of insurance is ambiguous or sus- 
ceptible of two different constructions, the same will be strictly construed against the 
insurer, and that construction adopted which is most favorable to the insured.’ See 
Gen. Acc. & Life Ins. Co. v. Hymes, 185 P. 1085, 77 Okl. 20, 8 A. L. R. 318; Great 
So. Life Ins. Co. v. Churchwell, supra.” 

It is our opinion that paragraph 4 does not constitute an exception to the terms 
and conditions of paragraph 1 of said policy, and the judgment of the trial court is 
therefore affirmed. 

Nicholson, C. J., Branson, V. C. J., and Hunt, Riley, and Clark, JJ., concur. 

Phelps, J., dissents. 
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HAYNES v. AMERICAN MUT. BEN. ASS’N. (No. 1364.) 
(Court of Civil Appeals of Texas. Beaumont. April 6, 1926. Rehearing Denied 
April 14, 1926.) 
283 Southwestern Reporter 199. 
1. INSURANCE—MUTUAL BENEFIT ASSOCIATION BY REFUSING TO 
PAY SICK BENEFITS UNDER POLICY BECAUSE HOLDER WAS “UN- 

PROFITABLE MEMBER” HELD TO WAIVE REQUIREMENT THAT 

INSURED GIVE NOTICE OF ILLNESS. 

Mutual benefit association by refusing to pay sick benefits under policy because 
holder was “unprofitable member” held to waive requirement that insured give notice 
of illness. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 


2. INSURANCE—HAVING RENDERED JUDGMENT FOR PLAINTIFF FOR 
AMOUNT LESS THAN SUED FOR, COURT WAS IN ERROR IN AD- 
JUDGING ANY PART OF COSTS AGAINST HER (COMPLETE TEX. 
ST. 1920, OR VERNON’S SAYLES’ ANN. CIV. ST. 1914, ART. 2035). 
Having rendered judgment for plaintiff for amount less than sued for, court was 

in error in adjudging any part of costs against her, in view of Complete Tex. St. 

1920, or Vernon’s Sayles’ Ann. Civ. St. 1914, art. 2035. 

(For other cases, See Insurance, Dec. Dig. § 675.) 


Appeal from Jefferson County Court; C. N. Ellis, Judge. 
Action by Ellen Ewing against the American Mutual Benefit Association. After 
judgment for plaintiff for a less amount than sued for, plaintiff died, and Walter 


Haynes, her son, became party to suit, and appeals. Reformed and affirmed in part, 
and in part reversed and rendered. 


Thos. N. Hill, of Beaumont, for appellant. 

Conley, Renfre & Keen and A. M. Huffman, all of Beaumont, for appellee. 

Hicutower, C. J. This suit was filed in the county court of Jefferson county at 
law by Ellen Ewing against the appellee here, American Mutual Benefit Association, 
to recover for sick benefits which she claimed under a life, health, and accident policy 
issued to her by appellee on January 9, 1922. The amount claimed in the plaintiff's 
petition to be due her as such benefits was $210, which she alleged appellee had re- 
fused to pay as it had bound itself to do under the policy, and she alleged that be- 
cause of such refusal she was entitled to recover the statutory penalty of 12 per cent. 
and also a reasonable attorney’s fee in this suit, which she alleged was $125. 

Appellee answered by general demurrer and a number of special exceptions, none 
of which are before us, and by general and special denials, and then appellee specially 
pleaded failure on the part of Ellen Ewing to comply with the provisions of the policy 
in giving notice to appellee of her illness in consequence of which she claimed 
indemnity. 

By supplemental petition, Ellen Ewing denied that she had failed in any respects 
to comply with the policy in giving notice to appellee of her illness, for which she 
claimed indemnity, and specially alleged that, if she failed to comply with any pro- 
vision of the policy in giving such notice tq appellee, such failure on her part was 
waived by appellee and that its refusal to pay to her the indemnity or sick benefits 
provided by the policy was not because of her failure to give appellee notice of her 
illness under any provision of the policy. 

The case was tried before the county judge without a jury and judgment was 
rendered in favor of the plaintiff, Ellen Ewing, for $35, which amount the court 
stated was for benefits under the policy for five weeks at the rate of $7 per week, 
and the court declined to render judgment for any amount as penalty or attorney’s 
tee. 

Shortly after the rendition of the judgment, Ellen Ewing died, and appellant here, 
Walter Haynes, her son, became a party to the suit, and -prosecutes this appeal. 
Counsel for appellant in his brief advances a number of assignments of error, with 
propositions thereunder, by which he challenges the judgment of the trial court in 
allowing a’ recovery to the plaintiff of only $35, and asserts that the judgment should 
have been in favor of the plaintiff for $180, but, if mistaken in that, at all events it 
should have been in favor of plaintiff for $150, together with the statutory penalty and 
attorney’s fee, in either event. 


We might say at the outset that all assignments of error urged by appellant are 
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challenged by the learned counsel for appellee as being insufficient for a number of 
reasons to warrant consideration by this court, the principal reasons being that the 
assignments are too general, are multifarious, etc. We have concluded, however, that 
the assignments advanced in appellant’s brief that must control this appeal are sufficient 
to require this court to give them consideration, and therefore the objections inter- 
posed by counsel for appellee to their consideration must be overruled. 

The main and controlling contention advanced by appellant is that upon the find- 
ings of fact, as made by the trial court, and the undisputed evidence adduced upon the 
trial, the judgment should have been rendered in favor of the plaintiff below for 
$180, or, if not, for $150, as sick benefits or illness indemnity, as provided by the 
policy, together with the 12 per cent. statutory penalty and attorney’s fees. The 
court’s findings of fact, stated substantially, were as follows: 

8hat the policy here sued on was issued to Ellen Ewing by appellee on January 
9, 1922, and that the premium therefor to be paid by her for the policy was $1.50 
per month, payable in advance on the first of each month during the life of the 
policy. 

That is was provided by the policy that appellee would pay to Ellen Ewing $30 
fer month for sickness occurring 60 days after the issuance of the policy, upon re- 
ceipt of proof of such sickness.and subject to the provisions and limitations of the 
policy, such payment to be based upon the number of days of Ellen Ewing’s con- 
tinuous illness. 

That by the terms of the policy Ellen Ewing agreed to give written notice to 
appellee at its office in the city of Houston, Tex., of sickness within 10 days from 
the date of the beginning of disability from sickness upon. which any claim by her 
should be based, unless notice as contained in the policy should be shown not to have 
been reasonably possible. 

That the policy provided that appellee would pay for the number of consecutive 
days of illness that Ellen Ewing was necessarily and continuously confined to bed 
and regularly visited at least once a week by a regularly qualified physician on account 
of her illness. The policy provided that the proof of such illness should be the attend- 
ing physician’s certificate written upon blanks furnished by appellee. 

That the policy lapsed on the first day of July, 1924, because of Ellen Ewing's 
failure to pay further premiums. 

That Ellen Ewing was sick while the policy was in force, and that she made five 
applications to appellee for sick benefits, and that each of these applications called for 
one week’s disability, and that Ellen Ewing made application altogether for 35 days’ 
benefit on account of sickness. 

That appellee is a mutual benefit association, and operates as such under the law 
of this state. 

The court made the further finding of fact as follows: 

“I find that the plaintiff, Ellen Ewing, was not sick and did not comply with the 
terms of the policy in giving notice, nor otherwise during the remainder of the time 
which she claims in her petition and I find that she was visiting around Bryan, Tex., 
and Galveston, Tex., and made no effort to comply with the policy in any manner, if 
sne was sick at any time, save and except the times hereinbefore found.” 

Counsel for appellant filed a number of exceptions and objections to the court’s 
findings of fact above, and especially to the court’s finding that Ellen Ewing was not 
sick, and that she was visiting around Bryan and Galveston, and that she did not give 
notice to appellee of her sickness in compliance with the provisions of the policy, and 
these exceptions and objections were overruled by the trial court, but the trial court, 
at appellant’s request, filed additional findings of fact, as follows: 

“(a) I find it was proven as a fact that the insured, Ellen Ewing, paid all the 
premiums due under said policy to the Ist day of July, 1924. 

“(b) I find that the five applications for sick benefits found to have been made by 
insured were made, one in February, one in March, one in April, one in May, and one 
in June, respectively, 1924. 

“(c) I find that all applications were made in the manner and form required by 
the policy of insurance. 


“(d) I find that all said applications were refused payment by the defendant 
at the time presented. 


“(e) I find that payment on said applications was refused for reasons other than 
that proofs of illness were not furnished. 
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“({) I find that the demand was made on defendant for payment of loss, under 
the policy, on April 30, 1924, and June 25, 1924.” 

We approve and sustain all the findings of fact made by the trial court, with 
the exception of the finding that Ellen Ewing was not sick, as claimed by her in this 
suit, and that she did not give notice to appellee of such sickness, in substantial com- 
pliance with the provisions of the policy. 

[1] We shall not enter into a lengthy discussion of the facts in this case, nor 
the questions involved, because we consider that the material facts are wholly with- 
out dispute in this record, and, there being no novel legal principles involved, a pro- 
tracted opinion would serve no useful purpose. We think that the evidence shows 
without any dispute whatever that Ellen Ewing was seriously ill and was continuously 
confined to her bed during the months of February, March, April, May, and June, 
1924, and that she was regularly visited at least once a week by regularly practicing 
physicians on account of her illness, during which time the policy in this case was 
in force, and that appellee was duly notified in writing of such continued illness and 
treatment, and that certificates made by the attending physicians were furnished to 
appellee of such illness and treatment. But if we are mistaken in our conclusion 
that the notice given to appellee of Ellen Ewing’s illness and sickness during the 
months stated was not in strict compliance with the provisions of the policy, never- 
theless, we hold that appellee had waived such compliance with the provisions of the 
policy, becduse the undisputed proof in this record shows that appellee had already 
declined to recognize its liability to any extent under this policy, and its president 
had stated by letter that appellee recognized no liability under the policy, and would 
pay no claim made thereunder, not because notice of Ellen Ewing’s illness and claims 
for benefits were not furnished in compliance with the policy, but because, in the 
language of appellee’s president, she was an “unprofitable member.” It is very clear 
from the undisputed evidence that if Ellen Ewing had made an application every week 
during the months of February, March, April, May, and June, 1924, as appellee con- 
tends she should have done, according to the provisions of the policy, appellee would 
have denied and repudiated any liability on its part, and would have declined to pay 
any such claimed benefit. Therefore, even if the trial court’s finding of fact that 
Ellen Ewing did not give notice of her sickness and make claims for benefit in accord- 
ance with the provisions of the policy had support in the evidence, nevertheless, the 
undisputed facts showing, and as the court found, that appellee’s refusal to pay the 
benefits herein claimed was not because of the failure to give the notice in accord- 
ance with the provisions of the policy, but for other reasons, it is clear that such 
failure to give notice was waived by appellee, as pleaded by appellant, and as estab- 
lished by the uncontradicted evidence in this record. And appellee’s liability in this 
case cannot be defeated on its plea of failure on the part of Ellen Ewing to give 
proper notice of her illness. Francis v. International Travelers’ Association (Tex. 
Civ. App.) 260 S. W. 946, and authorities there cited. 

Under the provisions of the policy in this case and the undisputed evidence, it was 
the duty of the trial court to render judgment in favor of the plaintiff, Ellen Ewing, 
for $150, if, indeed, it was not liable for a greater amount. The court was correct, 
however, in refusing to allow the penalty and attorney’s fees claimed by the plaintiff. 
It follows from these conclusions that the trial court’s judgment ought to be reformed 
in favor of appellant here, so as to allow him recovery of $150, with interest on that 
amount from the date of the judgment at the rate of 6 per cent. per annum, instead of 
only $35, as allowed by the trial court. And the judgment will be so reformed and 
affirmed. 

[2] The record in this case shows that the court, after having rendered judgment 
in favor of the plaintiff for $35, taxed against her the costs of taking her depositions 
in this case, which was $10. The court should not have done this, and there is no 
reason assigned in his judgment for this action. Having rendered judgment in favor 
of the plaintiff for some amount sued for by her, the court was in error in adjudging 
any part of the costs against the plaintiff. Article 2035, Complete Tex. St. 1920, or 
Vernon’s Sayles’ Ann. Civ. St. 1914; Bryan v. McKinney (Tex. Civ. App.) 279 S. W. 
475. Therefore, that part of the judgment assessing the costs of taking the plaintiff's 
depositions against her is reversed and here rendered in favor of appellant. 

Judgment reformed and affirmed in part and in part reversed and rendered. 
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EMERSON v. OLD LINE LIFE INS. CO. OF AMERICA. 
(Supreme Court of Wisconsin. May 11, 1926.) 
208 Northwestern Reporter 793. 

1. INSURANCE—WHERE AFTER ACCIDENT INSURED SUFFERED CON- 
TINUOUS PAIN, BUT ON ADVICE OF PHYSICIANS THAT ACCI- 
DENT WAS NOT ITS CAUSE REFRAINED FROM SENDING NOTICE 
OF INJURY TO ACCIDENT INSURER UNTIL ADVISED OTHER- 
WISE, HELD THAT EVIDENCE SUSTAINED FINDING THAT 
NOTICE COMPLIED WITH REQUIREMENT OF POLICY OF SEND- 
ING NOTICE AS SOON AS REASONABLY POSSIBLE. 

Where insured slipped in throwing baseball and thereafter suffered continuous 
pain, but in good faith, on advice of reputable physicians that appendicitis was cause 
of pain, refrained from sending notice of injury to company insuring him against 
accident, until advised that accident was cause of pain three months later, held 
that evidence sustained finding that notice complied with provisions of policy requir- 
ing sending notice within 20 days after accident, or as soon as reasonably possible. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


2. INSURANCE—WHERE INSURED WAS UNDER CHARGE OF PHY- 
SICIAN AND BANDAGED HIMSELF EVERY MORNING, HELD EVI- 
DENCE SUSTAINED FINDING OF COMPLIANCE WITH PROVISION 
OF ACCIDENT POLICY REQUIRING TREATMENT OF PHYSICIAN 
ONCE IN EACH SEVEN DAYS. 

Where insured was under the charge of physician and bandaged himself every 
morning, held evidence sustained finding that there was compliance with provision of 
accident insurance policy ree treatment of a physician at least once in each 
seven days. 

(For other cases, see Snapnadiiens Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Pepin County; Geo. Thompson, Judge. 

Action by Clinton O. Emerson against the Old Line Life Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. Affirmed. 

Plaintiff carried an accident insurance policy in the defendant company at the 
time of his injury, August 10, 1924. He was about 28 years of age, in good health, 
and of sound mind. He ran a barber shop and also a small confectionary establish- 
ment in connection therewith. Upon August 10, 1924, he acted as catcher in a 
baseball game played at Red Wing, Minn. When in the act of throwing a ball to 
second base he slipped, fell, and strained himself. The strain was localized in his 
body extending from the right kidney diagonally to the crotch. It immediately pro- 
duced a violent pain so serious as to be nauseating, as to require him to stop playing 
ball and to lie down to rest. The pain continued in exactly the same region unin- 
terruptedly and disabled him from driving his automobile home that evening. It 
continued without interruption, although not quite so severe, and prevented him from 
performing the duties of his occupation until the time of the trial. He testified that 
he had never experienced a pain of this kind before, and that he believed it came 
directly from the strain of the accident and caused the disability. About a week or 
so after the accident he went to Dr. Gerholt, of Maiden Rock, and took along a 
blank notice of injury and asked the doctor to fill it out so that he could send it to 
the company. He. testified that the doctor advised him that his condition came 
from appendicitis, and that the company would laugh at him if he made a claim for 
recovery under his accident policy. He refrained from sending in the blank, and 
made no effort to give any kind of notice to the defendant until November 24, 
when he notified them in writing of his injury. After seeing Dr. Gerholt he con- 
sulted Dr. Brookie, who made no change in the diagnosis of his case. About the 
middle of September he consulted Dr. Anderson, who thought the pain and diability 
resulted from appendicitis but was evidently in doubt, as he advised the plaintiff to 
go to the Mayo clinic at Rochester. While consulting the doctors mentioned a 
swelling developed just over the appendix and at the seat of the strain and pain. 
This swelling gradually continued getting larger, and a considerable quantity of pus 
was passed off. During the time he was under the care of these three doctors the 
pain continued uninterruptedly and with about the same severity and in exactly the 
same region. None of them were able to give him any relief. He arrived at the 
Mayo clinic on October 17, and was operated on October 18, 1924. His appendix 
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was removed, and it was discovered that there was an abcess of the right kidney 
which needed to be drained. The kidney had to be reached through an incision in 
the back, so he remained in the hospital until October 30, at which time the incision 
was made and the abcess drained. Plaintiff left the Mayo clinic about November 
23. Since he left the hospital he was unable to take care of his business. His dis- 
ability was due to a heavy draining of pus which seemed to increase when he 
worked. This drainage of pus continued until the date of trial. On November 23, 
on suggestion of one of the doctors at the Mayo clinic, he submitted a history of his 
case to the kidney specialist of that institution, and the latter advised him that in 
his opinion the condition of the kidney resulted from the accident of August 10th. 
The next day plaintiff mailed a notice of injury to the defendant. This notice stated 
among other things: 

“T had three different doctors at home, but they all were sure it was something 
else, so I really did not know what was the trouble with me until October 18th.” 

The court found that the notice was given in compliance with the provisions of 
the policy, and that plaintiff was entitled to full indemnity for a certain period of 
time, and for partial disability for the remainder of the period up to the time of 
trial. A judgment was entered accordingly, and the defendant appealed. 

Olwell & Brady, of Milwaukee, for appellant. 

E. S. Pattison, of Durand (White & White, of River Falls, of counsel), for 
respondent. 

VinjeE, C. J. (after stating the facts as above). [1] As to notice the policy 
provided : 

“Written notice of injury on which claim may be based must be given to the 
company within twenty days of the accident causing such injury. * * * Failure 
to give notice within the time provided in this policy shall not invalidate any claim 
if it shall be shown not to have been reasonably possible to give such notice, and 
that notice was given as soon as it was reasonably possible.” 

The case presents the question whether an injured person who has had an 
accident resulting in ‘an internal injury may rely upon representations by reputable 
doctors that his injury or pain and suffering were not caused by the accident, though 
he himself up to the time of receiving medical advice believed his condition due to 
the accident. When it is borne in mind that notice is required to be given the 
insurer, not only for the purpose of advising it that an injury has occurred but for 
the purpose of enabling it to ascertain whether other provisions of the policy calling 
for medical treatment are complied with, it is difficult to come to the conclusion that 
the insured is not justified in following the advice of reputable physicians whom he 
seasonably employs. There can be no claim in this case that plaintiff did not honestly 
believe his doctors as to the cause of his ailment after they examined him and gave 
their opinion. Nor can there be any claim that he did not employ reputable doctors. 
Even the Mayo clinic upon the first examination believed he was suffering from 
appendicitis. It was no doubt one of those by no means rare cases that could not be 
definitely determined till the patient was opened up. It appears that the next day 
after plaintiff was informed that his injury was due to the accident he gave written 
notice thereof. The fact that he stated that he did not know the nature of his 
injury till October 18 does not contradict the fact that he did not learn till November 
23 that the injury was due to the accident. 

In Sheafor v. Standard Acc. Ins. Co., 170 Wis. 307, 174 N.. W. 916, it was at 
least inferentially held that the insured having an accident may upon his doctor’s 
advice properly delay giving notice of injury. The case at bar differs from the 
one just cited in that at and from the time of the accident the insured believed he 
had been seriously injured by his throw, wrench, and fall, while in the Sheafor Case 
he did not realize that there was any serious injury till a long time later, so the 
two depend upon different facts as to the excuse for the delay in giving the notice. 
Here the insured could and would have given timely notice but for the medical 
advice given him. As soon as it was ascertained by an operation that the advice was 
wrong and he was informed of the error, he sent the notice. 

It is admittedly to the interest of the insurer that the insured should seek early 
medical aid after an injury. If he does so and is advised by reputable physicians that 
his injury is not referable to the accident, it would be strange to say that he dannot 
rely upon their opinion but must use his own. It is idle, useless, and expensive to 
consult doctors if you do not intend to follow their advice where there is nothing 
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obviously wrong about it. If the condition of the injured person presents a fair 
case for medical judgment, and that is honestly given by a reputable doctor, it justifies 
the insured in following it. For cases treating of this subject and tending to sustain 
the conclusions reached, see 7 A. L. R. 186, note, and especially on page 190. 

In Hefner v. Fidelity & Casualty Co. (1913) 160 S. W. 330, Texas Court of 
Appeals, by a vote of two to one the court held under the facts of the case that the 
notice was too late. But there it was not given till ten months after the accident. 
The insured stepped into a hole in the nighttime, fell, and received a severe strain 
or wrench. It appeared that at least two months before he gave notice he’ was 
informed by doctors whom he consulted that his injury was due to a strain or 
wrench. His main excuse for not sending notice was that he hoped he would get 
better, and he employed a number of doctors before he sent notice, and finally lost 
the use of his legs. The case at bar differs materially from the one just cited, and, 
a jury having been waived, a finding by the court that the notice was given within 
the provisions of the policy cannot be set aside. 

{2] The policy also contained this condition: 

“Provided that indemnity is payable under this part for such period as the insured 
is under the regular treatment of a legally qualified physician or surgeon at least 
once in each seven days.” 

It is claimed that this condition of the policy was not complained with after he 
left the Mayo clinic. The plaintiff testified that he had been under the charge, 
direction, and treatment of Dr. Masson, of the Mayo clinic, from the time he left 
it in January up to the time of the trial, and that he, plaintiff, bandaged himself every 
morning, and that pus had flowed from the time he left the hospital up to the time 
of the trial. There is no evidence to the contrary. We think the trial court was 
justified in finding that there had been a compliance with the quoted portion of the 
policy. . . 

Judgment affirmed. 
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AUTOMOBILE 
INDEMNITY INS. CO. OF eae AMERICA v. GARDNER. 
(3 Div. .) 
(Supreme Court of Alabama. April 8, 1926. Rehearing Denied May 13, 1926.) 
108 Southern Reporter 342. 

1. INSURANCE—INSURER’S OFFER TO EXCHANGE NEW CAR FOR 
INSURED’S DAMAGED AUTOMOBILE HELD NOT TO CONSTITUTE 
PLEA IN CONFESSION AND AVOIDANCE IN ACTION ON POLICY; 
“REPLACE.” 

Insurer’s offer to exchange new car for insured’s damaged automobile held not 
to constitute plea in confession and avoidance in action on policy, since its stipulated 
right to “replace” means to repair or restore where insured car is merely damaged 
and not to exchange. 

(For other cases, see Insurance, Dec. Dig. § 595. 


3. INSURANCE—WHERE) UNCONTROVERTED EVIDENCE ESTAB- 
LISHED INJURY TO INSURED AUTOMOBILE AS RESULT OF COL- 
LISION COVERED BY POLICY, TRIAL COURT DID NOT ERR IN 
GIVING GENERAL CHARGE FOR PLAINTIFF, LEAVING AMOUNT 
OF DAMAGES TO JURY. 

Where uncontroverted evidence in action on insurance policy established injury 
to insured automobile as result of collision covered by policy, trial court did not err 
in giving general charge for plaintiff leaving amount of damages to jury. 

(For other cases, see Insurance, Dec. Dig § 668[10].) 


Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Action by H. H. Gardner against the Indemnity Insurance Company of North 
America. Judgment for — and: defendant appeals. Affirmed. 

The complaint is as follows: 

“The plaintiff, H. H. Gardner, claims of the defendant, the Indemnity Insurance 
Company of North America, a corporation, $2,500 the value of a Franklin automobile 
which the defendant, on the 28th day of August, 1924, insured against loss or injury 
by collision and other perils in the policy of insurance mentioned, for the term of 
12 months, which automobile was damaged by collision on, to wit, the 3lst day of 
July, 1925, of which the defendant has had notice.” 

Defendant’s plea 2 is as follows: 

“(2) The policy upon which this suit is brought provides, in part, that the 
defendant may replace the automobile, and the defendant avers that, before the insti- 
tution of this suit, it offered to the plaintiff to take the plainiff’s said automobile 
and replace it with a new automobile of like kind, model, and character as the plain- 
tiff’s automobile, and that the plaintiff refused to accept said offer, and the defendant 
avers that it is still ready and willing and able to carry out said offer and always 
has been.” 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellant. 

Chilton & McCoy, of Montgomery, for appellee. 

Anperson, C. J. [1] The complaint is upon an insurance policy, and the amount 
claimed is for the damages to the plaintiff's car on account of a collision and not the 
total value of same for a destruction thereof. Therefore, in construing the defend- 
ant’s plea 2, we must do so in connection with the averments of the complaint. This 
plea is not a denial of the plaintiff’s cause of action, but is no doubt intended as one 
in confession and avoidance, and, in determining whether it states a lawful avoid- 
ance, depends on the meaning of the word “replace” as used in the policy. We do 
not think that the word “replace” as used means the right to exchange cars or to 
substitute a new one for the old one, especially when the claim is damages for an 
injury as distinguished from a claim for a total destruction. In other words, the 
right to replace does not mean a right to exchange cars, notwithstanding such a 
thing may have been fair and more advantageous to the plaintiff. “Replace” or 

“replacement” does not ordinarily mean the right to exchange or substitute, but, when 
used in connection with the policy involved, means repair or restore. Leeds & Catlin 
v. Victor Talking Machine Co., 213 U. S. 325, 29 S. Ct. 503, 53 L. Ed. 816, and cases 
there cited. 

{2] Plea 2 is unquestionably bad, but it is doubtful as to whether or not the 
grounds of demurrer interposed thereto properly pointed out the defect. We think, 
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however, that the record discloses that the defendant was not injured by the elimina- 
tion of its plea 2. The policy was introduced in evidence, and discloses that said 
plea could not have possibly been proven, as there is nothing in the policy which 
would permit or allow the defendant to give plaintiff another car in exchange for 
the old one. The policy provides an indemnity caused by a collision “against actual 
loss or damage by reason of such injury or destruction not exceeding the actual cost 
of suitable repair or replacement or actual value at the time of the accident.” The 
plea, in effect, places a legal construction on the word “replace” as authorizizng the 
defendant to give the plaintiff another car and take the old one, when, as matter of 
law, the policy is not susceptible of any such construction, and the defendant could 
not therefore, under any circumstances, establish said plea. Rasco v. Jefferson, 142 
Ala. 705, 38 So. 246. 

[3] The uncontroverted evidence established an injury to the automobile as the 
résult of such a collision as was covered by the policy, and the trial court did not err 
in giving the general charge for the plaintiff, leaving the amount of damages to the 
jury. St. Paul Co. v. American Co., 211 Ala. 593, 100 So. 904, 35 A. L. R. 1018. 

The trial court committed no reversible error in ruling upon the evidence, and 
the judgment of the circuit court is affirmed. 

Affirmed. 

Somerville, Thomas, and Bouldin, JJ., concur. 


BUELL et al. v. UNITED FIREMEN’S INS. CO. (No. 24961.) 
(Supreme Court of Minnesota. April 30, 1926.) 
208 Northwestern Reporter 819. 
(Syllabus by the Court.) 


1. INSURANCE—INSURER OF AUTOMOBILE AGAINST THEFT ON 
PAYMENT OF LOSS IS SUBROGATED TO CAUSE OF ACTION 
WHICH OWNER HAS AGAINST ANOTHER FOR NEGLIGENCE 
CAUSING LOSS. 

The defendant was the insurer of an auto owned by the plaintiff Buell with 
loss payable to the plaintiff Studebaker Sales Company, its vendor in a conditional 
sales contract, as its interest might appear. After the theft, Buell bought another 
car of the Studebaker Company, and assigned to it the insurance with the under- 
standing that the amount recovered, above that to which it was entitled under the 
loss payable clause, should be applied on the purchase price. The insurance company, 
upon payment of the loss, would be subrogated to any cause of action Buell might 
have against another for negligence causing the loss. It defended upon the ground 
that the negligence of the Studebaker Company caused the loss, and therefore it 
should not be permitted to recover, when, upon payment, the defendant could .im- 
mediately recover by right of subrogation; and upon the further ground that Buell 
breached a covenant in the policy relative to diligence in caring for the auto so as to 
prevent recovery by any one. The case was tried and submitted on both these claims. 

(For other cases, see Insurance, Dec. Dig. §606[1].) 


2. INSURANCE—FINDINGS OF JURY THAT BUYER OF AUTOMOBILE 
UNDER CONDITIONAL SALE CONTRACT DID NOT BREACH CON- 
DITION OF THEFT INSURANCE POLICY, AND THAT HE WAS 
NOT NEGLIGENT, AND THAT SELLER WHICH HAD CUSTODY 
WAS NEGLIGENT, HELD SUSTAINED BY EVIDENCE. 

The jury found that the plaintiff Buell did not breach the condition of the policy, 
and that he was not negligent. It found that the Studebaker Company, which had 
a, of the auto for inspection and repair, was negligent. The evidence sustains 
the findings. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—SALES 190—-WHERE AUTOMOBILE PURCHASED 
UNDER CONDITIONAL CONTRACT WAS STOLEN THROUGH NEG- 
LIGENCE OF SELLER IN WHOSE POSSESSION IT WAS FOR IN- 
SPECTION AND REPAIR AND SELLER TOOK ASSIGNMENT OF 
THEFT POLICY AS PART PAYMENT OF NEW CAR, SELLER’S 
NEGLIGENCE PRECLUDED RECOVERY ON POLICY, BUT THE 
AMOUNT OTHERWISE RECOVERABLE, LESS SELLER’S INTEREST 
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UNDER LOSS PAYABLE CLAUSE, MUST BE CREDITED AS PAY- 

MENT ON NEW CAR. 

Under these findings the Studebaker Company could not recover for a loss sus- 
tained through its negligence; and, if the loss was through its negligence, the effect 
was that the amount which otherwise would have been recovered on the policy, less 
the amount to which it was entitled under the loss payable clause, was in law a 
payment on the new auto sold by it to Buell. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 


Appeal from District Court, Ramsey County; Hugo O. Hanft, Judge. 

Action by A. W. Buell and others against the United Firemen’s Insurance Com- 
pany. The case was dismissed without objection as to plaintiff Industrial Finance 
Corporation, and over objection as to A. W. Buell, and continued in the name of 
plaintiff Studebaker Sales Company. Verdict for defendant, and plaintiffs Buell and 
the Studebaker Company appeal from an order denying their motion for a new trial. 
Affirmed. 

Arthur E. Shanahan, of St. Paul, for appellants. 

Brown & Guesmer, Edwin C. Brown, and Charles A. Loughin, all of Minne- 
apolis, for respondent. 


Drsett, J. Action on a policy of insurance against the theft of an automobile 
owned by the plaintiff Buell. He had bought it of the plaintiff Studebaker Sales 
Company on a conditional sales contract. The insurance was payable, as their inter- 
ests might appear, to the Industrial Finance Corporation and the Sttdebaker Com- 
pany. These two companies and Buell were the plaintiffs. At the trial the case was 
dismissed without objection as to the Finance Corporation, its interest having ceased, 
and over objection as to the plaintiff Buell. There was a verdict for the defendant 
and against the plaintiff Studebaker Company. The plaintiffs Buell and the Stude- 
baker Company appeal from the order denying their motion for a new trial. 

{1] 1. The Studebaker Company had an interest in the insurance, by virtue of 
the loss payable clause, to the extent of the unpaid portion of the purchase price of 
the auto. After the theft Buell bought another car of the Studebaker Company, and 
assigned to it the insurance covering the stolen one. The company was to collect, 
and the amount collected in excess of the amount-to which it was entitled under the 
loss payable clause was to be applied on the ptirchase price of the new auto. Buell 
warranted in the policy that the auto would be equipped with a specified locking 
device, and in connection therewith entered into this undertaking: 

“The assured undertakes during the currency of this’ policy to use all diligence 
and care in maintaining the efficiency of said device and in locking the automobile 
when leaving the same unattended.” 

The answer alleged a breach of the undertaking to use diligence and care when 
leaving the auto unattended. It alleged, further, that the plaintiff Studebaker Com- 
pany, in whose custody Buell placed the auto for inspection and repair, was negli- 
gent in caring for it. 

Under the loss payable clause the Studebaker Company was the appointee to 
receive the insurance money, to the extent of its loss, which otherwise would go to 
Buell. It could not recover if Buell could not; nor did the assignment put it in a 
better position than Buell as to any portion of the insurance. The loss payable clause 
was the equivalent of an open mortgage clause as oe ae from the union mort- 
gage clause. Allen v. St. Paul, etc., Co. (Minn.) 208 N. W. 816; Bankers’, etc., Co. 
v. St. Paul, etc., Co., 197 N. W. 749, 158 Minn. 363. 


Upon payment of the loss the insurance company would be subrogated to a 
cause of action, if any, which Buell had against a third person for negligence result- 
ing in the theft, and so against the plaintiff Studebaker Company if its negligence 
caused the loss, and this by a general rule of law as also by the terms of the policy. 
Stevens v. Stewart-Warner, etc., Co. 111 N. E. 771, 223 Mass. 44; Cancilla v. 
Fireman’s Fund Ins. Co., 120 A. 824, 277 Pa. 223. 

The theory of the defendant was that since upon payment it was entitled to 
recover of the Studebaker Company for its negligence, just as Buell might, it should 
be allowed, when sued by the company, to prevent a recovery by showing that its 
negligence caused the loss; and it framed its pleadings so as to prevent a recovery 
either if the plaintiff Buell violated a condition of the policy or if the negligence of 
the plaintiff Studebaker Company caused the loss. The case was tried without 
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objection with the pleadings raising these issues. And there is authority in support 
of the procedure which the parties accepted. Philadelphia, etc., Co. v. Fort Worth, 
etc., Co., 71 S. W. 419, 31 Tex. Civ. App. 104. 

[2] 2. On May 23, 1924, Buell left his auto in the custody of the plaintiff 
Studebaker Company for inspection and repair. When it finished the company 
parked it on the street adjoining its place of business. Within 30 or 40 minutes ‘it 
was stolen. 

Upon special findings submitted to it the jury found that the plaintiff Buell 
did not violate the condition quoted in the preceding paragraph relative to diligence 
and care when leaving the auto unattended; that he was not negligent; and that the 
plaintiff Studebaker Company was negligent. These findings are sustained and we 
need not discuss the evidence. See Stevens v. Stewart-Warner, etc., Co., 111 N. E. 
771, 223 Mass. 44. 

3] 3. Under the special findings of the jury the plaintiff Buell was not pre- 
vented from recovering upon the policy because of a breach of the condition of the 
policy, or because of his negligence; but the Studebaker Company was prevented 
by its negligence from recovering; that is, if the insurance company had recognized 
its liability, and paid Buell, it could have recovered at once against the Studebaker 
Company the amount it paid Buell. The amount of the insurance was $1,300. The 
value of the auto was in excess of that. Buell’s interest in the insurance, at the 
time of the loss, was substantially $800, and the Studebaker Company’s interest $500. 
The record does not show clearly what has been paid since. 

The Studebaker Company cannot complain. The jury determined on sufficient 
evidence that Buell was not negligent and it was negligent. The case would be easier 
of decision if Buell had been in the case at the end; but we see no substantial wrong 
to him. He assigned the insurance money to the Studebaker Company with full 
authority to collect. Besides, the amount collected, above the sum due the company 
under the loss payable clause, was to be applied on the new auto which he bought of 
the company. If the company failed of récovery, because of its negligence, the effect 
was that the amount which otherwise would have been recovered, less the amount 
which the company was entitled to have under the loss payable: clause, was in law 
applied upon the purchase price of the new auto. There is no dispute as to amounts, 
or at least they are readily ascertainable. The case does not work out so easily as 
if there had been a trial to the court where specific findings would determine in 
detail the rights of the parties. But the rights of the two plaintiffs, Buell and the 
Studebaker Company, between themselves are not left in substantial doubt. The 
sufficiency of the proof of loss does not call for consideration. It was filed a day 
late but it would hardly be claimed that it was insufficient because of that, and, 
besides, the waiver apparently was complete. 

Order affirmed. 


BELLEVIEW TRADING CO. et al. en INDEMNITY CO. 
(No. 25337.) 
(Supreme Court of Minnesota. May 7, 1926.) 
208 Northwestern Reporter 994 


1. INSURANCE—UNDER AUTOMOBILE THEFT INSURANCE POLICY, 
MAKING PARTIAL LOSS PAYABLE IN FULL, IRRESPECTIVE OF 
INSURABLE VALUE FOR TOTAL LOSS, WHERE INSURER RE- 
TURNED CAR DAMAGED AND WITH EQUIPMENT MISSING, PER- 
MITTING RECOVERY FOR FULL LOSS ON CAR AND FOR EQUIP- 
MENT WAS PROPER. 

Under automobile theft insurance policy requiring partial loss to be paid in full, 
irrespective of insurable value for total loss, and making it optional for insurer to 
return it with compensation for physical damage at any time before actual payment, 
where insurer returned car which had been stolen, damaged, and with equipment miss- 
ing, allowing damages for loss on car and for equipment was proper, as against con- 
tention that true amount should have been difference between insurable value and 
amount owners admitted car was worth when returned. 

(For other cases, see Insurance, Dec. Dig. § 494.) 


2. APPEAL AND ERROR—TRIAL COURT’S FINDINGS AS TO COST OF 
REPAIRS AND REPLACEMENTS TO PUT CAR INTO CONDITION IN 
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WHICH IT WAS WHEN STOLEN, BASED ON CONFLICTING TESTI- 

MONY, CANNOT BE DISTURBED ON APPEAL. 

In action on automobile theft insurance policy, where testimony as to cost of 
repairs and replacements necessary to put it in condition when it was stolen was in 
in conflict, trial court’s findings as to amount necessary cannot be disturbed on appeal. 

For other cases, see Appeal and Error, Dec. Dig. § 1011[1].) 

Appeal from Municipal Court of Minneapolis; C. L. Smith, Judge. 

Action by the Belleview Trading Company and Nellie Colbrath against the Inter- 
national Indemnity Company on an insurance policy. Judgment for plaintiffs, and 
defendant appeals. Affirmed. 

Converse & Converse, of South St. Paul, for appellant. 

Waters & Colbrath, of Minneapolis, for respondents. 

Per Curtam. Appeal from a judgment, the sole question raised being its 
excessiveness. 

The action is upon defendant’s insurance policy covering loss by theft of plaintiff 
Colbrath’s automobile. The car was stolen, but was recovered and returned by 
defendant within 24 days after its loss. It had been run 2,000 miles, somewhat 
damaged, and the equipment or accessories had disappeared. The automobile was new, 
and with equipment cost $776.90. The insurable value was fixed in the policy at 80 
per cent. or $621. The contention of defendant is that, since plaintiffs admitted the 
car to be worth $500 when returned, the recovery could not exceed $121. The court 
allowed $275 as damages or loss on the car, and $77 for the equipment, its cost. 

{1, 2] The loss was partial, and, under the policy, that must be paid in full, irre- 
spective of the insurable value for a total loss. By the terms of the policy, the car 
and equipment constituted one item, not two. It was optional with defendant to return 
the car “with compensation for physical damage at any time before actual payment 
hereunder.” It did return the car damaged and with equipment missing. True, the 
terms of the policy limit recovery to the, actual cost of repairs and replacements. 
Haussler v. Indemnity Co., 227 Ill. App. 504. The court did receive evidence from 
both parties as to the cost or value of such repairs and replacements as would put the 
car in the condition it was when stolen. The testimony was widely divergent, and the 
court’s findings as to the amount cannot be disturbed by us. In 4 Cooley’s Briefs on 
Law of Insurance, p. 3063, it is stated: 

“If a partial loss occurs, insured is entitled to be indemnified in full up to the 
amount of the insurance, in the absence of any provision to the contrary.” 

There is none in the instant policy, defendant having seen fit to return the car 
without equipment and in a damaged condition. 

The judgment is affirmed. 


STACEY v. FIDELITY & CASUALTY CO. OF NEW YORK etal. (No. 19431.) 
(Supreme Court of Ohio. April 27, 1926.) 
151 Northeastern Reporter 718. 
(Syllabus by the Court.) 

1. INSURANCE—BY GEN. CODE, § 9510—3, LIABILITY OF INSURER FOR 
LOSS OR DAMAGE FOR CASUALTY COVERED BY CONTRACT 
BECOMES ABSOLUTE ONLY IN SENSE THAT PAYMENT OF LOSS 
BY INSURER SHALL NOT DEPEND ON SATISFACTION BY AS- 
SURED OF FINAL JUDGMENT AGAINST HIM OCCASIONED BY 
SUCH CASUALTY. 

By virtue of the provisions of section 9510—3, General Code, the liability of an 

insurance company in the event of loss or damage on account of a casualty 
covered by a contract of insurance becomes absolute only in the sense that the 
payment of loss by the insurance company shall not depend upon the satisfaction by 
the assured of a final judgment against him for loss or damage or death occasioned 
by such casualty. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—BY GEN. CODE, § 9510—3, CONDITION IN POLICY 
WHICH WOULD REQUIRE PAYMENT BY ASSURED OF LOSS 
OCCASIONED BY CASUALTY AS CONDITION PRECEDENT TO 
RECOVERY OF LIABILITY THEREUNDER WOULD BE VOID. 

By virtue of that statute a condition in a policy of insurance which would re- 

quire payment by the assured of loss or damage occasioned by a casualty as a 
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condition precedent to the recovery of the liability under such policy of insurance, 
would be null and void. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—BY GEN. CODE, § 9510—4, JUDGMENT CREDITOR IS 

ENTITLED TO DIRECT ACTION AGAINST ASSURED, AND AFTER 

30 DAYS FROM TIME JUDGMENT IS RENDERED, PROVIDED THAT 

VALID CONDITIONS IN CONTRACT PERTAINING TO NOTICE OF 

ACTS OR CLAIMS OR OF SUIT AGAINST ASSURED FOR CASUAL- 

TIES WITHIN POLICY, WHICH WOULD BE BINDING ON AS- 

SURED} ARE LIKEWISE BINDING ON JUDGMENT CREDITOR 

(CONST. ART. 1, § 16.) 

By the provisions of section 9510—4, General Code, a judgment creditor is en- 
titled to a direct action against the insurance company after obtaining a judgment 
against the assured and after the lapse of 30 days after judgment is rendered, pro- 
vided that any valid conditions in the contract of insurance pertaining to notice of 
the accident, or of a claim being made on account of such accident, or of suit being 
brought against the assured on account of casualties coming within the terms of 
said policy, which would be binding upon the assured are likewise binding upon 
such judgment creditor. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Error to Court of Appeals, Huron County. 

Action by Charles L. Stacey against the Fidelity & Casualty Company of New 
York and another. Judgment for defendants was affirmed by the Court of Appeals, 
and the case comes to the Supreme Court on allowance of motion to certify. 
Affirmed.—[By Editorial Staff.] 

On July 5, 1920, one Charles L. Stacey was injured by an automobile owned and 
driven by J. F. Troyan. Suit was brought against Troyan and a verdict and judg- 
ment obtained in the sum of $500, which, upon error to the Court of Appeals, was 
affirmed in April, 1924. Being unable to collect the amount of the judgment, Stacey 
brought suit against Troyan and the Fidelity & Casualty Company of New York to 
recover the amount of the judgment, by reason of an insurance policy issued to 
indemnify Troyan against loss from the liability imposed by law upon Troyan from 
accidents caused by the operation of his automobile, which policy was in effect at 
the time of the injury to Stacey. 

The cause of action in favor of Stacey and against the insurance company arises 
out of section 9510—3 and 9510—4, General Code, as amended May 7, 1919 (108 
O. L. pt. 1, p. 385.) A copy of the policy of insurance was attached to the petition 
and made a part thereof. The insurance company answered, alleging that the policy 
of insurance was made subject to certain conditions and covenants which required 
that upon the occurrence of an accident the insured should give immediate written 
notice thereof, with the fullest information obtainable at the time, to the company at 
its home office, or to the agent who had countersigned the policy; further, that if a 
claim is made on account of an accident the assured should give like notice with full 
particulars; and, further, that if any suit be brought against the assured to enforce 
such claim the assured should immediately forward to the company at its home office 
every summons or other process as soon as the same should be served upon him. The 
policy further reserved the right of the company to settle any claim or suit, and 
required the assured to aid in securing information, evidence, and attendance of wit- 
nesses, and to render to the company all co-operation and assistance within his power. 
The policy further provided that the assured should not voluntarily assume any 
liability, nor interfere in any negotiations or legal proceedings conducted by the com- 
pany on account of any claims, nor, except at his own cost settle any claim or incur 
any other expense without the written consent of the company previously given, 
except to provide immediate surgical relief, as might be imperative. The answer 
further alleged that the assured, Troyan, failed to give the insurance company any 
notice of the accident, or to notify the insurance company that any suit had been 
brought; failed to forward to the company the summons served upon him, but, on 
the contrary, conducted the legal proceedings voluntarily, and upon his own responsi- 
bility, and in direct violation of the terms and conditions of the policy; and that the 
insurance company had no notice or knowledge of the pendency of litigation until 
June 9, 1924, when advised thereof by the attorneys for Stacey demanding payment 
of the amount of said judgment. 

The plaintiff demurred to this defense, and the demurrer being overruled, and the 
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plaintiff not desiring to further plead, the court entered judgment in favor of the 
defendant insurance company. This judgment was affirmed by the Court of Appeals, 
and the cause later admitted to this court upon allowance of motion to certify. 

Young & Young, of Dayton, for plaintiff in error. 

Howell, Roberts & Duncan, of Cleveland, for defendants in error. 

C. M. Horn, of Cleveland,’ amicus curiz. 

MarsHALL, C. J. [1] The action against the insurance company is based upon 
the provisions of sections 9510—3 and 9510—4, which provide in part as follows: 

“Whenever a loss or damage occurs on account of a casualty covered by such 
contract of insurance, the liability of the insurance company shall become absolute, 
and the payment of said loss shall not depend upon the astisfaction by the assured of 
a final judgment against him for loss, or damage or death occasioned by such casualty.” 

And again: 

“Upon the recovery of a final judgment * * * for loss or damage on account 
of bodily injury or death, if the defendant in such action was insured against loss or 
damage at the time when the right of action arose, the judgment creditor shall be 
entitled to have the insurance money provided for in the contract of insurance between 
the insurance company and the defendant applied to the satisfaction of the judgment, 
and if the judgment is not satisfied within thirty days after the date when it is ren- 
dered, the judgment creditor may proceed in a legal action against the defendant and 
the insurance company to reach and apply the insurance money to the satisfaction of 
the judgment.” 

It is insisted by plaintiff that these statutory provisions should be read into the 
policy and become a part thereof, and it is further insisted that by reason thereof the 
hability on the policy has become absolute and upon judgment being recovered against 
the assured the conditions in the policy hereinbefore enumerated are not binding upon 
the injured party, and the insurance company may not allege the failure to comply 
with those terms and conditions as a defense to a claim made by a judgment creditor 
holding a judgment recovered for damages growing out of injury which such policy 
was designed to indemnify. 

On the other hand, it is contended by the insurance company that the policy is a 
contract between the insurance company and the insured, and that the terms and 
conditions of the policy which required notice to be given of the accident, and of the 
claim, and of the suit, and an opportunity afforded to defend, are essential terms and 
conditions of the policy, and that a failure on the part of the assured to comply with 
those terms and conditions releases the insurance company from responsibility under 
its contract; that it was not the intention of the Legislature to give any greater rights 
to the injured party under the policy than would accrue to the assured. And it is 
further contended that, if the Legislature should attempt to confer upon the injured 
party any greater rights than those of the assured, its action would be a violation of 
the due process clause of the state and federal Constitutions. 

This court has declared upon the binding force and effect of similar terms and 
conditions in a liability insurance policy in the case of Travelers’ Ins. Co. v. Myers & 
Co., 62 Ohio St. 529, 57 N. E. 458, 49 L. R. A. 760, where it was declared that a 
stipulation in a policy requiring immediate written notice to the company of an 
accident, and other information, is of the essence of the contract which could not be 
waived by an agent of the company without authority therefor. The opinion in that 
case cites a number of cases decided by courts of other states in harmony with the 
conclusions therein reached. We find those conclusions to be in harmony with the 
general trend of authority, and see no reason for departing from any of the pro- 
nouncements of this court in that case, except upon the subject of what constitutes 
immediate notice, which declaration was later disapproved by this court in Employers’ 
Liability Assurance Corp. v. Roehm, 99 Ohio St. 343, 124 N. E. 223, 7 A. L. R. 182. 
In that case the principles as to the requirements of notice, declared in Travelers’ 
Ins. Co. v. Myers, were reaffirmed, except upon the subject of what constitutes 
immediate notice, and those principles were applied to an indemnity policy. 

[2] It being established that conditions requiring notice in liability and indemnity 
insurance are essential conditions of the policy, so far as the assured is concerned, it 
only remains to determine the legislative intent and the true meaning and scope of 
sections 9510—3 and 9510—4, and to determine the rights thereby given to persons 
suffering loss and damage at the hands of the assured. If the language of section 
9510—3 should be taken in its literal sense, and the interpretation of the plaintiff be 
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adopted, the insurance company would have no ground of defense, and immediately 
upon the occurrence of an accident, resulting in loss and damage, would be bound to 
pay, and all questions of contributory negligence, proximate cause, and other elements 
bearing upon the right to recover, would be eliminated. It must necessarily be 
assumed that the Legislature had no such intent. To give the section such meaning 
would necessarily render it invalid. Some interpretation should be put upon the 
language which will render it valid, and we think such interpretation is not far to seek. 
In declaring that the liability of the insurance company should become absolute it was 
intended that it should become absolute in the sense of the latter part of the same 
sentence, to wit, “that the payment of the loss shall not depend upon the satisfaction 
by the assured of a final judgment against him: for a loss or damage or death occa- 
sioned by such casualty.” If the policy of insurance should contain a clause exempt- 
ing the insurance company from:liability until after a judgment should be paid by the 
assured, this part of section 9510—3 would be read into the policy and such a condition 
would no longer have binding force or effect. This provision would also have the 
effect of preventing collusion between the insurance company and the assured. Thus 
construed, the foregoing language has a salutary purpose and does not contravene any 
constitutional limitation. 

[3] The provisions of section 9510—4, permitting legal action to be brought against 
the insurance company after judgment obtained against the assured, is more trouble- 
some. In construing this language it is again the duty of the court to give to the 
statute such an interpretation as will prevent a declaration of unconstitutionality. 
Having already found that the conditions in the policy requiring notice were essential 
terms and conditions, and binding upon the assured, and it being apparent that those 
conditions were valuable to the insurance company, which materially affect the risk 
and facilitate the establishment of defenses to claims for damages, it is difficult to 
see upon what principle of law conditions binding upon the assured could be eliminated 
from. the policy when claims are made by an injured party in a direct action. 

It does not appear in the instant case that there was any fraud or collusion between 
Stacey and Troyan, but to permit a recovery in favor of the injured claimant, under 
circumstances where the assured would have no right to indemnity under his contract, 
would open the door to the unlimited exercise of fraud and collusion. It is conceivable 
that accidents may occur hundreds of miles from the place where the insurance was 
written, and suit be brought where the possibility of notice and knowledge of the 
insurance company would be very remote. Even though the suit should be brought 
in the same jurisdiction where the policy is written, the insurance companies could 
not reasonably be required to be watchful of the dockets of the courts, and in any 
event the suit might be brought after the lapse of considerable time from the date 
of the injury, when all evidence which might have been obtained at an earlier date 
would have been lost. There are so many conceivable reasons why the same defenses 
should be made against the injured party as against the assured that it. requires no 
elaborate course of reasoning to reach the conclusion that any effort to place the 
injured person in a favored position, contrary to the terms of the policy contract, 
would be in contravention of the due process clauses of the state and federal Con- 
stitutions. Section 16, article I, of the Ohio Constitution, requires that “all courts 
shall be open, and every person, for an injury done him in his land, goods, person or 
reputation, shall have remedy by due course of law,” etc. It would be a strange 
measure of justice which would open the courts to a plaintiff and at the same time 
close them against ‘a defendant who has a perfectly good defense. The reasonable 
interpretation to be put upon the language of section 9510—4 is that the injured 
party should be substituted for the assured and subrogated to all of his rights but 
only such rights as the assured might have been able to maintain against the insurance 
company when seeking to be indemnified. 

Our attention has been called to the case of Lorando v. Gethro, 228 Mass. 181, 
117 N. E. 185,1 A. L. R. 1374, construing a very similar statute and upon similar 
facts. Much of the reasoning of the court in that case may be adopted by this 
court in disposing of the instant case. 

Sections 9510—3 and 9510—4 are not unconstitutional when properly interpreted, 
and will doubtless serve a useful purpose, but may not be permitted to eliminate 
essential terms and conditions of policies of insurance. 

For the foregoing reasons the judgments of the lower courts will be affirmed. 

Judgment affirmed. 

Jones, Matthias, Day, and Kinkade, JJ., concur. 
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HENNESSY v. AUTOMOBILE OWNERS’ INS. ASS’N. (No. 789-4449.) 
(Commission of Appeals of Texas, Section A. April 28, 1926.) 
282 Southwestern Reporter 791. 


3. INSURANCE—ONE, WHO BOUGHT AUTOMOBILE WITHOUT DE- 
MANDING AND RECEIVING LICENSE FEE, RECEIPT, OR BILL OF 
SALE, AS REQUIRED BY STATUTE, AND LATER SOLD IT TO 
ANOTHER WITHOUT COMPLIANCE, HELD TO HAVE INSURABLE 
INTEREST THEREIN (ACTS 36TH LEG. [1919] C. 138, §§ 3A, 3B, 3C, 4, 9 
[VERNON’S ANN. PEN. CODE ‘SUPP. 1922, ARTS. 161734C-161734F, 
161734K]). 


One, who bought automobile without demanding and receiving license fee, receipt, 
or bill of sale, as required by Acts 36th Leg. (1919) c..138, §§ 3a, 3b, 3c, 4, 9 (Vernon’s 
Ann. Pen. Code Supp. 1922, arts. 161734c-161734f, 161734k), and also sold it to another 
without compliance, held to have insurable interest therein to extent of amount due on 
buyer’s notes, since act does not provide that such sales are void, and that no title shall 
pass, but was enacted to prevent theft of motor vehicles. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 


Error to Court of Civil Appeals, Ninth Supreme Judicial District. 

Action by W. F. Hennessy against the Automobile Owners’ Insurance Association. 
Judgment for defendant was affirmed by the Court of Civil Appeals (273 S. W. 1024), 
and plaintiff brings error. Reversed and remanded. 

Charles Murphy, of Houston, for plaintiff in error. 

Fouts & Patterson of Houston, for defendant in error. 

BisHop, J. Plaintiff in érror, W. F. Hennessy, purchased a secondhand automobile 
without demanding and receiving the license fee receipt or bill of sale, and thereafter 
sold the car to one Chisholm, retaining a mortgage on it to secure the payment of the 
notes executed to him by Chisholm in payment for same. He did not transfer and 
deliver to Chisolm the license fee, receipt, nor a bill of sale at the time he sold. After 
the sale to Chisholm the defendant in error, Automobile Owners’ Insurance Associa- 
tion, issued its insurance policy against fire and theft upon the car in the sum of 
$625, payable to plaintiff in error as mortgagee, as his interest might appear. After 
the issuance of the policy, and while same was in full force and effect, the car was 
stolen and destroyed by fire. Defendant in error refused to make payment under the 
policy, and this suit was instituted by plaintiff in error seeking judgment for the 
amount due on his notes, together with 12 per cent. penalties and attorney’s fees. 

At the conclusion of the evidence, the district court instructed a verdict for defend- 
ant in error, and on this verdict rendered and entered judgment denying plaintiff in 
error recovery. The Court of Civil Appeals affirmed this judgment, holding that, as 
plaintiff in error violated the provisions of the act passed by the 36th Legislature at its 
regular session, 1919, being chapter 138, p. 253 (Vernon’s Ann. Pen. Code Supp. 1922 
arts. 161734-161734k), at the time he purchased the automobile, and also violated the 
provisions of this act at the time-he sold the car to Chisholm, neither he nor Chisholm 
had any title to or insurable interest in the car. 273 S. W. 1024. This holding is 
sustained by the Courts of Civil Appeals in the cases of Overland Sales Co. v. Pierce 
(Tex. Civ. App.) 225 S. W. 284; Goode v. Martinez (Tex. Civ. App.) 237 S. W. 576; 
Foster v. Beall (Tex. Civ. App.) 242 S. W. 1117; Chaddick v. Sanders, 250 S. W. 722; 
Mullin v. Nash El Paso Motor Co. (Tex. Civ. App.) 250 S. W. 472; Ferris v. 
Langston (Tex. Civ. App.) 253 S. W. 309; Fulwiler Motor Co. v. Walker (Tex. Civ. 
App.) 261 S. W. 147; Cullum v. Lub-Tex. Motor Co. (Tex. Civ. App.) 267 S. W. 
322; Grapeland Motor Co. v. Lively (Tex. Civ. App.) 274 S. W. 168, and Tri-State 
Motor Co. v. King (Tex. Civ. App.) 277 S. W. 433. 

Sections 3a, 3b, 3c, 4, and 9, of this act are as follows: 

“Sec. 3a. It shall be unlawful for any person acting for himself or any one else, 
to offer for sale or trade any secondhand motor vehicle in this state, without then and 
there, having in his actual physical possession the tax collector’s receipt for the license 
fee issued for the year that said motor vehicle is offered for sale or trade. 

“Sec. 3b. It shall be unlawful to sell or trade any secondhand motor vehicle in 
this state without transferring by indorsement of the name of the person to whom 
said license fee receipt was issued by the tax collector and by physical delivery of the 
tax collector’s receipt for license fee for the year that the said sale or trade is made. 

“Sec. 3c. It shall be unlawful for any person acting for himself or another to 
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buy or trade for, any secondhand motor vehicle in this state without demanding and 
receiving the tax collector’s receipt for the license fee issued for said motor vehicle 
for the year that said motor vehicle is bought or traded for. 

“Any person violating the provisions of sections 3a, 3b, or 3c shall be guilty of a 
mnisdemeanor and upon conviction shall be fined in any sum, not less than ten dollars 
($10) or more than two thousand dollars ($2,000.00), or by confinement in the county 
jail for any term less than one year, or both stich fine and imprisonment, and all 
moneys collected for such fines shall be placed in the road and bridge fund of the 
county in which the violation occurs and the penalty is recovered. 

“Sec. 4. It shall be unlawful for any person, whether acting for himself or as an 
employé or agent to sell, trade, or otherwise transfer any secondhand motor vehicle 
without delivering to the purchaser a bill of sale in duplicate, the form of which is 
prescribed in this act, one copy of which shall be retained by the transferee as evi- 
dence of title to ownership, and the other copy of which shall be filed by the trans- 
feree with the county tax collector as an application for transfer of license together 
with the lawful transfer fee of $1.00. * * *” 

“Sec. 9. Any one who shall fail to comply with any of the requirements of this 
act as prescribed in sections 1, 2, 3, 4, 7, and 8, shall be deemed guilty of a misde- 
meanor, and upon conviction shall be fined in any sum not less than ten ($10.00) 
dollars, nor more than one hundred ($100.00) dollars, and all such fines when recov- 
ered, shalt be placed in the road and bridge fund of the county in which the violation 
occurs and the penalty is recovered.” 

[1-3] We agree with the defendant in error that illegal contracts are void, and the 
courts will not recognize rights as springing therefrom. We are also in accord with its 
contention that contracts prohibited by statute, either expressly or impliedly, are void 
without regard to the question of moral turpitude, and that contracts directly and 
expressly prohibited by a constitutional statute in unmistakable language are absolutely 
void. This statute, however, does not in unmistakable language prohibit contracts of 
sale of secondhand motor vehicles. It permits such contracts when made in the man- 
ner required by its terms. 

Section 9 of the above-quoted act clearly states that it is the failure to comply with 
the requirements of section 4, which is denounced as a crime. The requirements of 
section 4 are that the seller of a secondhand motor vehicle deliver to the purchaser a 
bill of sale in duplicate and that the purchaser shall retain one copy as evidence of 
title, and file the other with the county tax collector. It is not then the sale of second- 
hand motor vehicles which is penalized, but the failure to comply with the require- 
ments when such sales are made. The sale is regulated, but not otherwise prohibited. 
The right to sell is not'interfered with. The language used in sections 3b and 3c is 
identical with that used in section 4 in stating that “it shall be unlawful” to sell or buy 
without transferring and delivering or demanding and receiving the receipt, and the 
language of section 3c penalizing a person for the offense, while not identical with 
that used in section 9, is not materially different therefrom. We, for this reason, 
conclude that the gist of the offense denounced is not the contract of sale, but the 
failure to comply with the regulatory requirements prescribed. 

{4] The act does not expressly provide that sales made without complying with 
the requirements shall be void. A sale, however, is a necessary incident to a failure 
to comply with the regulatory requirements; and, if the contract of sale is to be held 
void, it must be because it will be implied that it was the intention of tht Legislature 
that this should result from the failure to do that which the statute requires. Whether 
it should be implied that it was the intention of the Legislature that such sales should 
be void depends upon the effect which should be given the language used in the act, 
and the effect to be given is controlled in a large measure by the purpose in view when 
the law was enacted. If the evil for which a remedy was sought was inherent in the 
sale itself, and the purpose was to correct this evil, it should be implied that the 
intention was to prohibit the sale and thereby render it void. If, on the other hand, 
the purpose was to correct an evil which bore no direct relation to the contract of sale, 
the courts would not be warranted in holding that it was the intention to declare 


such a sale void; for, in the latter case, the sale would be a mere incident without any 
direct relation to the crime committed. 


If the evil was the fraudulent sale and transfer of secondhand motor vehicles, 
and the purpose of this act was to correct this evil, and thereby protect the 
public from fraud and imposition, a sale without the transfer and delivery of the 
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receipt, and execution and delivery of bill of sale would be evidence of a fraudulent 
transaction and result in a legal presumption of fraud, which would render the 
contract void. The vice or wrong denounced by the act would inhere in the sale 
itself. The failure to comply with the requirement would brand the sale as a fraudu- 
lent one. In such case it should be inferred that it was the intention of the Legislat- 
ure that the contract of sale should not have the effect to transfer title. 


[5] The purpose for which his act was passed is clearly expressed in the 
caption of the bill. It is to prevent the theft of motor vehicles. We may not 
presume that the purpose was other than that expressed. Its purpose was not to 
prevent fraudulent sales and transfers. The theft of motor vehicles has no relation 
to sales and transfers, and can therefore furnish no ground for a legal inference 
that it was the intention of the Legislature to prevent such sales and thereby 
render unenforceable contracts in regard to property. This it seems to us is clear. 
To ascribe to the Legislature the intention to do a thing which is wholly irrelevant 
to the purpose plainly expressed in the enactment itself would be doing violence 
to all rules of legal construction. When the language used in this statute, the 
evil for which remedy was sought, and the effect of holding contracts void when 
entered into without complying with the requirements made, are all taken into con- 
sideration, we think it is manifest that the Legislature had no intention to declare 
void sales made where the acts required are not performed. Dunlop vy. Mercer, 
156 F. 545, 86 C. C. A. 435; Harris v. Runnels, 12 How. 84, 13 L. Ed. 901; Pang- 
born v. Westlake, 36 Iowa, 546; Littell v. Brayton Motor & Accessory Co., 201 P. 
34, 70 Colo. 286; Forney v. Jones, 231 P. 158, 76 Colo. 319; Williams v. String- 
field, 231 P. 658, 76 Colo. 343. Carolina Discount Corporation v. Landis Motor 
Co, (N. C.) 320s. EB. 434: 

We cannot agree with the holding that plaintiff in error, Hennessy, got no 
title to the automobile when he purchased it in violation of the requirements of the 
act, and that title did not pass to Chisholm on the sale to him. Hennessy had an 
insurable interest in the property insured, and we recommend that the judgments of 
both courts be reversed, and the cause remanded to the district court. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 

We approve the holding of the Commission of Appeals on the questions discussed 
in its opinion. 


AMERICAN LLOYDS OF DALLAS v. GENGO. (No. 1362.) 


(Court of Civil Appeals of Texas. Beaumont. March 12, 1926. Rehearing Denied 
March 24, 1926.) 
282 Southwestern Reporter, 957 
INSURANCE—SALE IN TEXAS OF CAR REGISTERED IN ANOTHER 

STATE AND DELIVERY TO PURCHASER OF LICENSE FEE RE- 

CEIPT AND BILL OF SALE AND IMMEDIATE REGISTERING OF 

CAR BY PURCHASER HELD TO CONVEY INSURABLE INTEREST 

TO PURCHASER (COMPLETE TEX. ST. 1920 [PEN. CODE]ARTS. 

1358e, 1358f, 1358g, OR VERNON’S ANN. PEN. CODE SUPP. 1922, ARTS. 

161734d-161734f). 

Where owner of secondhand automobile registered in another state, brought it 
into Texas and sold it, delivering to purchaser the license fee receipt issued in 
state where it was properly registered, together with bill of sale, and purchaser 
immediately registered automobile, held that there was a substantial, if not literal, 
compliance with Complete Tex. St. 1920 (Penn Code), arts 1358e, 1358f, 1358g, 
or Vernon’s Ann. Penn. Code Supp. 1922, arts 161734d-161734f, and insurable interest 
was thereby conveyed to purchaser. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 


Appeal from District Court, Orange County; V. H. Stark, Judge. 
Action by Frank Gengo against the American Lloyds of Dallas. 
plaintiff, and defendant appeals. Affirmed. 


Collins & Houston, of Dallas, for appellant. Dies, Stephenson & Dies, of 
Orange, for appellee. 


O’Quinn, J. Appellee sued appellant to recover on an insurance policy by 


Judgment for 
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appellant, insuring appellee as the owner of an automobile against loss by fire in the 
sum of $2,000. Appellant answered by general demurrer, general denial, and 
specially that appellee was not the owner of the automobile at the time the policy 
was issued, or at the time of the fires, and, therefore, the policy was void ab initio, 
and appellee was not entitled to recover, save as to the amount of the premium 
paid by appellee for the policy, in the sum of $100.30, which it alleged it was will- 
ing and ready to pay to appellee. : 

The case was tried to a jury upon special issues, and upon their answers 
judgment was rendered for appellee in the sum of $1,750. Motion for a new trial 
was overruled, and the case is before us on appeal. 

Appellant’s brief presents three propositions based upon four assignments of 
error, but on submission in oral argument counsel for appellant stated that it 
abandoned all of them except the third, which presents the sole question of owner- 
ship; appellant contending that at the time the policy was issued the appellee was 
not the owner of the automobile, and that, as the policy was issued to appellee as 
the owner and he, as appellant insists, not in fact being the owner, the policy was 
void, and appellant not liable. 

The facts are that Gengo, appellee, who lived in Orange, Tex., purchased the 
automobile in question from one Marsalise, who lived at De Ridder, La. The 
automobile was secondhand at the time Marsalise bought it. Appellee and Marsalise, 
who were acquaintances and friends, agreed as to the purchase of the automobile, 
and Marsalise brought the car from De Ridder, La., to Orange, Tex., and delivered 
it to appellee, and at the same time delivered to him the Louisiana license fee receipt 
for registration in Louisiana, and also delivered to appellee a bill of sale to the car. 
The car was not registered in Texas at the time of the sale and delivery, but 
immediately after its purchase and delivery at Orange appellee had it duly registered. 
Afterwards appellee insured the car with appellant, and later it was burned. 

Appellant contends that it is not liable, for the reason that, the automobile 
being secondhand at the time it was sold in Texas, in order for title to have 
passed by said sale it must have been registered in Texas prior to said sale, and the 
receipt for the license fee for the registration in Texas to have been delivered to 
the purchaser at the time of the delivery of the car together with the bill of sale 
to the car. Appellant bases its contention upon, and invokes that line of decisions 
declared in, Hennessy v. Automobile Owners’ Insurance Association (Tex. Civ. App.) 
273 S. W. 1024; Goode v. Martinez (Tex, Civ. App.) 237 S. W. 576; Ferris v. 
Langston (Tex. Civ. App.) 253 S. W. 309, and others, interpreting articles 1358¢e, 
1358f, 1358g, Penal Code, Texas Complete Statutes 1920, or Vernon’s Ann. Pen. 
Code Supp. 1922, arts. 161734d-161734f, which holds that the sale of a second- 
hand automobile not made in compliance with the provisions of the above-men- 
tioned articles of the Penal Code is void, and conveys no insurable interest. We 
do not believe that the cases cited are applicable to the facts in the instant case. 
In those cases no license fee receipt or bill of sale was delivered to the purchaser 
by the seller at the time of the delivery of the car, while in the instant case both were 
delivered. But appellant says that, in order for the sale to have been in com- 
pliance with said laws, the car sold must have been registered in Texas prior to 
the sale and the Texas license fee receipt and a bill of sale to have been delivered 
to the purchaser. We do not think the statutes are subject to such interpretation. 
They contain no such provision, and to so hold would be to read into the law a 
requirement not made by the Legislature. The Legislature did not see fit to require 
that a secondhand car brought into the state from another state must be registered 
in this state before it could be lawfully sold. If a car is registered in another state, 
and the owner brings it into Texas, and sells it here, and at the time of the sale 
delivers to the purchaser the license fee receipt issued in the state where it was 
properly registered, together with a bill of sale, and the purchaser immediately 
registers the car, we think that is a substantial, if not a literal, compliance with 


the law. Appellant’s contention should be overruled and the judgment affirmed, and 
it is so ordered. 


Affirmed. 
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CASUALTY 


MEYERS v. CONTINENTAL CASUALTY CO. (No. 6988.) 
(Circuit Court of Appeals, Eighth Circuit, March 6, 1926.) 
12 Federal Reporter (2d) 52. 

1. INSURANCE—LIABILITY INSURANCE COMPANY, HAVING TAKEN 
CONTROL OF ACTION FOR DAMAGES BROUGHT BY INJURED 
EMPLOYEE AGAINST INSURED, WITH KNOWLEDGE OF GROUND 
OF LIABILITY, WITHOUT NOTICE TO INSURED THAT IT DOES 
NOT CONSIDER ITSELF LIABLE, IS ESTOPPED TO DENY LIA- 
Bialy. 

Where liability insurance company, having issued policy to indemnify employer 
for injuries to employees, takes control of action for damages brought by injured 
employee under terms of policy, or keeps such control after full notice of ground 
of liability, without giving notice to insured that it does not consider itself liable 
under policy, it is thereby estopped to deny its liability. 

(For other cases, see nsurance, Dec. Dig. § 388[5].) 


2. INSURANCE—LIABILITY INSURANCE COMPANY HAVING UNDER- 
TAKEN DEFENSE OF ACTION BY EMPLOYEE AGAINST INSURED, 
AFTER GIVING NOTICE TO EMPLOYER THAT IT WOULD DIS- 
CLAIM LIABILITY ON ESTABLISHING FACTS SHOWING THAT 
LIABILITY WAS NOT COVERED BY POLICY, DOES NOT WAIVE 
SUCH DEFENSE. 

Where liability insurance company, on notice to it that employer’s liability to 
employee may not be covered’ by policy, promptly notifies insured that it will dis- 
claim liability if certain facts are ultimately established, and insured after such 
notice makes no objection to defense of action by insurer, then such defense does 
not constitute waiver of provisions of policy, and does not estop it from asserting 
them in action by insured to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


3. INSURANCE—LIABILITY INSURANCE COMPANY, HAVING CON- 
DUCTED DEFENSE IN ACTION BROUGHT BY INJURED EMPLOYEE 
AFTER GIVING NOTICE TO INSURED THAT IT WOULD DIS- 
CLAIM LIABILITY IF IT SHOULD BE PROVED THAT EMPLOYEE 
WAS EMPLOYED IN VIOLATION OF LAW, HELD NOT TO HAVE 
WAIVED SUCH DEFENSE. 

Where liability insurance company, on being advised that injured employee was 
under 16 years of age and employed in violation of law, notified insured that if 
such proved to be a fact it would disclaim liability under policy, and would conduct 
defense to employee's action on such condition, but did not waive provision of 
policy exempting it from such liability, it was not estopped to assert such pro- 
vision as defense to suit by insured to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Suit by William H. Meyers against the Continental Casualty Company. From 
a decree dismissing the bill without prejudice to an action at law, plaintiff appeals. 
Affirmed. 

George T. Priest, of St. Louis, Mo., for appellant. 

William R. Gentry, of St. Louis, Mo. (M. F. Watts, of St. Louis, Mo., on the 
brief), for appellee. 

} a Stone and Van Valkenburgh, Circuit Judges, and Phillips, District 

udge. 

Puutips, District Judge. This is a suit for specific performance of a contract 
of indemnity insurance, brought by William H. Meyers (hereinafter called plaintiff) 
against Continental Casualty Company, a corporation (hereinafter called defendant). 

The plaintiff was engaged in the manufacture of wooden boxes and crates in 
the City of St. Louis, Mo. On November 2, 1921, he purchased from the defendant 
the policy of insurance on which this suit is ‘predicated. The portions of the 
policy material to this inquiry read as follows: 

“Period of policy shall be from Nocember 2, 1921, to November 2, 1922. 
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“The Continental Casualty Company hereby agrees: 

“(A) To indemnify the herein named assured against loss from the liability 
imposed by law upon the assured for damages on account of bodily injuries, in- 
cluding death resulting therefrom, accidentally suffered within the policy period by 
any employee or employees of the assured, while within or upon the premises 
described in the schedule or the ways immediately adjacent thereto, by reason of 
the operation of the trade or business described’ in the schedule. * * * 

“(B) To make a thorough investigation of all accidents reported to the com- 
pany to which this policy applies. 

“(C) To defend in the name and on behalf of the assured any suits, even 
if groundless, brought against the assured to recover damages on account of such 
bodily injuries as are described above, unless the company shall elect to effect settle- 
ment thereof. * * * 

“2. The company shall have the exclusive right to contest or settle any of said 
suits or claims, and the assured shall not incur any expense * * * or settle any 
claim or suit without the written authority of the company. Except as requested 
by the company, the assured shall not interfere in any way respecting any negotia- 
tions for the settlement of any claim or suit or in the conduct of any legal pro- 
ceedings. * * * 

“3. This policy does not cover loss on account of injuries or death caused 
or suffered by any * * * employee * * * employed in violation of law as to age. 
* * x 

“7, No action shall be maintained against the company under this policy, unless 
it be for the recovery of money actually paid by the assured in full satisfaction of a 
judgment against the assured after trial of the issue. * * *” 

Theodore Hadaller was employed by plaintiff at his manufacturing establish- 
ment in St. Louis. On September 23, 1922, Hadaller suffered injuries while operat- 
ing, in the course of his employment by plaintiff, a circular saw driven by mechani- 
cal power. On November 14, 1922, Hadaller brought an action against the plaintiff 
in the circuit court of the City of St. Louis to recover damages on account of such 
injuries. Hadaller’s petition contained two causes of action. In his first cause of 
action, Hadaller alleged, among other things, that plaintiff was negligent in failing 
to properly guard the saw, in failing to furnish Hadaller a safe place in which 
to work, in failing to warn him of the danger incident to his work, and in failing 
to instruct him how to use the saw, and that such negligence was the direct and 
proximate cause of his injuries. In his second cause of action Hadaller alleged, 
in addition to the matters set up in his first cause of action, that he was under 
the age of 16 years to wit, of the age of 14 years, at the time of the accident, and 
that his employment by plaintiff to work at such saw was prohibited by the statutes 
of the State of Missouri. On November 17, 1922, plaintiff was served with a 
summons and copy of the petition in the Hadaller suit. He immediately delivered the 
same to the defendant. 

At the time plaintiff employed Hadaller, the latter furnished plaintiff with 
a certificate indicating he was then 16 years of age. On November 16, 1922, E. L. 
Frohardt, superintendent of the board of education at Granite City, Ill., furnished a 
cértificate to the defendant to the effect that, according to the records of such 
board of education, Hadaller was born February 3, 1906. On November 14, 1922, 
Hadaller filed a petition in the Circuit Court of the City of St. Louis for the 
appointment of a guardian ad litem, setting up therein that he was “fourteen and 
eleven-twelfths” years of age. This petition was sworn to by his mother, Maria 
Hadaller. 

On December 6, 1922, Watts & Gentry, attorneys for the defendant, filed an 
ariswer and a motion to elect in behalf of Meyers in the Hadaller case. On 
December 7, 1922, the defendant, by its attorneys, addressed and forwarded to the 
plaintiff the following letter: 

“We are attorneys for the Continental Casualty Company of Chicago, with 
which you carry a liability policy covering the operation of your factory in this 
city. A boy named Hadaller was injured in your plant on the 25th day of Septem- 
ber, 1922, and has brought suit to recover damages for such injuries. There 
is a = error in the name under which he has sued you, but that error is so 
slight that it can easily be corrected by leave of court. 

“The Continental Casualty Company has called our attention to the fact that 
a controversy exists as to the exact age of this boy at the time of his injury. It 
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is claimed by the boy that he was under 16 years of age. A certificate from the 
superintendent of the board of education at Granite City, Ill., says that the records 
of the board show that the boy was born on February 3, 1906. If that record is 
correct, the boy was over 16 years of age when he was injured. If the plaintiff's 
contention is correct, then he was employed contrary to law, and since the insurance 
company policy issued to you provides in substance that it shall not be liable for 
injury to an employee employed by you contrary to the law relating to age of minors 
who may be employed in this state, the insurance company will not be liable if it is 
established at the trial that the boy was unlawfully employed by you. 

“In view of these facts, the Continental Casualty Company, through us, as its 
attorneys, hereby notifies you that, if investigation discloses the fact that the boy 
was employed by you at the time of the injury in violation of the law of this state 
as to age, then his case is not covered by the policy of insurance issued to you by 
the Continental Casualty Company, and that company will decline to pay any judg- 
ment rendered against you in favor of the plaintiff. 


“In the meantime, until stich controversy is settled, the company tenders you 
the service of its claim department for investigation and’ its attorneys for the defense 
of the case without charge to you up to the time that the question of age is de- 
termined. In so tendering you the services of its claim department and legal de- 
partment, it must be distinctly understood that the insurance company does not 
thereby waive any of the provisions of the policy above referred to. If you are not 
willing to accept the services of the claim department and the law department of 
the insurance company during the making of such investigation on the terms herein 
stated, then please notify us at once, for we do not want to be put into the position 
of waiving any provision of the policy.” 

Plaintiff received the above letter in due course of mail, but made no reply 
thereto. On December 22, 1922, plaintiff called at the office of Watts & Gentry, 
attorneys for the defendant, and there discussed with William R. Gentry the con- 
tents of the above letter and the subject of the nonliability of the defendant if 
Hadaller was under the age of 16 years at the time he was injured. Gentry 
advised plaintiff that, if it should be determined that Hadaller was under 16 years 
of age at the time of the injury, the defendant would disclaim liability and would 
decline to go on with the defense of the action. Plaintiff stated to Gentry that, 
should the defendant decide not to continue with the defense on account of 
Hadaller’s age, he would want to employ Gentry to continue the defense of the case 
for him. Gentry advised plaintiff that he would be glad to do so, unless there was 
some conflict between the plaintiff and defendant, but in event of such conflict, 
being counsel for the defendant, he would have to represent it. 


On April 10, 1924, the Hadaller case came on for trial. The evidence showed 
conclusively that Hadaller was under 16 years of age at the time he was injured. 
After the evidence had been completed at the trial, and prior to the argument 
of the case, the defendant, through its counsel, addressed and delivered to the 
plaintiff the following letter: 

April 11, 1924. 
“In re Theodore George Hadaller, by Next Friend, v. Wm. H. Meyers, Doing 

Business as Sterling Box Co. 

“Evidence offered by the plaintiff this morning having clearly established with 
out contradiction for the first time that the plaintiff, George Hadaller, was under 
the age of 16 years at the time when he was injured in your factory, and that 
contrary to the provisions of the statutes of this state the said Theodore George 
Hadaller was, engaged in the operation of a power driven machine known as a 
jointer, this is to advise you that the Continental Casualty Company now hereby 
finally disclaims all liability under its insurance policy carried by you for dam- 
ages resulting from such injuries to said Theodore George Hadaller, and will decline 
to pay any judgment that may be rendered against you on account of such injuries 
having been sustained by said Theodore George Hadaller. 


“The Continental Casualty Company will, of course, pay its attorneys for their 
services rendered in the handling of said case up to this time and throughout the 
present trial, which is now going on in the circuit court of the City of St. Louis, 
division No. 6, inasmuch as you could not procure other counsel who could properly 
take hold of the case and finish the trial. But, after the completion of the present 
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trial, all attorney’s fees and other expenses incurred in the case will have to be 
taken care of by you individually.” 

Hadaller obtained a verdict against the plaintiff for $15,000. Plaintiff then 
employed new attorneys to represent him in the case. They filed a motion for a 
new trial, and the court ordered a remittitur for $6,000. Hadaller accepted the 
remittitur, and judgment for $9,000 was entered. 

On May 5, 1924, the plaintiff commenced this suit. As a basis for equitable 
relief, he alleged that his manufacturing business was valuable as a going concern 
only, and that out of it he was able “to make a living for himself and his family”; 
that he had no funds with which to pay the Hadaller judgment; that he was unable 
to give an appeal bond, so as to appeal from such judgment; that a motion for a 
new trial filed in the Hadaller case had been overruled; that Hadaller was entitled 
to execution on such judgment, and in due course would have such execution issued; 
that the levy of such execution against him would “result in the loss of his busi- 
ness, which, as a going concern” exceeded “by many thousands of dollars the 
amount of the judgment”; that he had no adequate remedy at law; and that unless 
the defendant should be compelled to “take charge of” the Hadaller case, “furnish 
an appeal bond therein, satisfy such judgment, and protect plaintiff against a levy 
of execution thereon, as in its policy” it had agreed to do, “plaintiff would be ir- 
reparably damaged in his business to the extent of many thousands of dollars in 
excess of any sum that he might be able to prove and to secure against defendant 
under the terms of the policy in an action at law.” 

To plaintiff’s bill of complaint, defendant filed its answer, in which it set up 
three defenses: 

First, that the plaintiff had an adequate remedy at law; 

Second, that Hadaller at the time of his injuries was under the age of 16 years, 
and that his employment by plaintiff in the operation of a power driven saw while 
under the age of 16 years was expressly forbidden by the laws of the State of 
Missouri; and, 


Third, that plaintiff had not paid any money in satisfaction of the Hadaller judg- 
ment. 

The second and third defenses were based upon paragraphs numbered 3 and 
7, respectively, of the policy quoted above. 

To this answer the plaintiff filed a reply, in which it set up that the defendant had 
waived the provisions of the policy with reference to employment in violation of 
law by assuming the defense of the action after knowledge of the claim made by 
Hadaller that he was under 16 years of age at the time of his employment and 
accident, and that it had waived the “no action” provision of the policy by refusing 
to continue the defense of the Hadaller action after verdict, and by denying its 
liability under the policy. 

The trial court held that the plaintiff was not entitled to relief in equity, and 
entered its decree dismissing the bill without prejudice to an action at law, basing 
its decision on the first and third’ grounds of defense. 

It is clear that plaintiff’s liability to Hadaller was on account of injuries 
received by Hadaller while employed by plaintiff in violation of law. Such fact 
was a complete defense to plaintiff’s action, unless defendant waived the provision 
above quoted from paragraph numbered 3 of the policy and estopped itself from 
asserting the same. Referring to such provisions counsel for plaintiff in his brief 
said: “Unless this provision has been waived by the casualty company appellant is 
not entitled to recovery.” Since the second defense, if established, is decisive of 
the case, we will consider it first. 

[1,2] Where a liability insurance company, which has issued a policy to indem- 
nify an employer from loss from liability imposed by law on account of injuries 
suffered by his employees, under the terms of the policy either takes control and 
dominion of an action for damages brought by an injured employee against the 
insured or keeps such control and dominion, after full knowledge of the ground of 
liability, without giving seasonable notice to the insured that it does not consider 
itself liable under the policy, it is thereby estopped to deny its liability. Tozer 
v. Ocean Accident & Guarantee Corporation, Ltd., 94 Minn. 478, 103 N. W. 509, 
99 Minn. 290, 109 N. W. 410; Empire State Surety Co. v. Pac. Nat. Lbr. Co. 
(C. C. A. 9) 200 F. 224, 118 C. C. A. 410; Royle Mining Co. v. Fidelity & Casualty 
Co., 126 Mo. App. 104, 103 S. W. 1098, 161 Mo. App. 185, 142 S. W. 438; Humes 
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Construction Co. v. ‘Philadelphia Casualty Co., 32 R. I. 246, 79 A. 1, Ann. Cas. 
1912D, 906; Employers’ Liability Assur. Corporation v. Chicago & B. M. C. & C. 
Co. (C. C. A. 7) 141 F. 962, 73 C. C. A. 278; Rieger v. London Guarantee & 
Accident Co., 202 Mo. App. 184, 215 S. W. 920; note Ann. Cas. 1912D, 909. 

Where, however, the liability insurance company, upon notice to it that the 
employer’s liability to the employee may not be covered by the policy, promptly 
notifies the insured that if certain alleged facts occurred the policy does not cover 
loss on account of such liability, that if the occurrence of such facts is ultimately 
established it will disclaim liability under the policy, and that the defense of the 
action by it is not to be understood as a waiver of the provisions of the policy, 
and the insured, after such notice, makes no objection to the defense of the action by 
the insurer, then such defense by the insurer does not constitute a waiver of the 
provisions of the policy and does not estop it from asserting them in an action by the 
insured to recover upon the policy, Mann et al. v. Employers’ Liability Assur. 
Corporation, 123 Minn. 305, 143 N. W. 794; Mason-Henry Press v. A&tna Life 
Ins. Co., 211 N. Y. 489, 105 N. E. 826; Buffalo Steel Co. v. A&tna Life Ins. Co., 
156 App. Div. 453, 141 N. Y. S. 1027, 215 N. Y. 638, 109 N. E. 1067; Holland 
Laundry v. Travelers’ Ins. Co., 152 N. Y. S. 92, 166 App. Div. 621, 221 N. Y. 698, 
117 N. E. 1071; United Waste Mfg. Co. v. Maryland Casualty Co., 85 Misc. Rep. 
539, 148 N. Y. S. 852, 153 N. Y. S. 1148, 169 App. Div. 906; Sargent Mfg. Co. v. 
Travelers’ Ins. Co., 165 Mich. 87, 130 N. W. 211, 34 L. R. A. (N. S.) 491; Ford 
Hospital v. Fidelity & Casualty Co., 106 Neb. 311, 183 N. W. 656, 659; Edgefield 
Mfg. Co. v. Maryland Casualty Co., 78 S. C. 73, 58 S. E. 969; London Guarantee 
& Accident Co. v. Siwy, 35 Ind. App. 340, 66 N. E. 481; Joseph Gordon, Inc., v. 
Massachusetts Bonding & Ins. Co., 229 N. Y. 424, 128 N. E. 204; American Cereal 
Co. v. London Guarantee & Accident Co. (C. C. A. 7) 211 F. 96, 128 C. C. A. 24. 
See also Tozer v. Ocean Accident & Guarantee Corporation, supra, 94 Minn. 478, 
103 N. W. at 511, and 99 Minn. 299, 109 N. W. at 411; Royle Mining Co. v. 
Fidelity & Casualty Co., supra, 161 Mo. App. 185, 142 S. W. at 442; notes, 34 
L. R. A. (N. S.) 491, Ann. Cas. 1912D, 910, and 36 C. J. p. 1078. 

In the instant case, if the allegations as to Hadaller’s age had been untrue 
and he had been entitled to recover upon any one or more of the grounds of 
negligence alleged in his first cause of action, it would have been the duty of 
defendant under the policy to defend the Hadaller suit and to pay any loss result- 
ing to plaintiff on account thereof. The certificate shown to plaintiff at the time 
he employed Hadaller and the certificate obtained by the defendant after the 
Hadaller action was commenced indicated that Hadaller was more than sixteen 
years of age at the time he was injured. On the other hand, the petition of Hadaller 
for the appointment of a guardian ad litem and his petition in the action for 
damages indicated that he was under 16 years of age at the time he was injured. 
Clearly there was a controversy as to Hadaller’s age. When the summons and 
petition in the Hadaller suit were served upon plaintiff he delivered them to the 
insurance company, and took the position that it should’ defend the action. 

In Mason-Henry Press v. Aitna Life Insurance Co., supra, the court said: 

“When the employee made his claim for damages against the insured basing 
such claim on various grounds which were covered by the policy of insurance, 
and also on the alleged violation of law which was not covered thereby, the insurer 
had a choice between two courses of action which would preserve the limitation on 
its liability which has been referred to. It could regard simply the charge of 
violation of law by the insured and refuse to defend the action, taking its chances 
that this sole ground of liability, if any, would be established, and for which it 
would not be liable. On the other hand, it could proceed with the defense of the 
action, under an understanding with or notice to the insured, express or implied, 
that it would defend against all allegations of fault, and that, if in the end it 
should come out that the only allegation sustained was the one of violation of 
law, its rights should be preserved and it should not be liable. 

“It could hardly be expected that the respondent would take the first course. 
As has been stated, various grounds of negligence were alleged which were covered 
by the policy, and the insured insisted from the outset that it had not violated 
the law in hiring the boy, and that therefore this allegation of fault was untrue. 
Under such circumstances, I think that the insurer, as a matter of safety to itself 
and of fairness to the insured, was bound to undertake the defense of the action for 
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the benefit of both and of each. But I think that the respondent did all that was 
necessary and all that it could do to preserve and assert its rights under the exemp- 
tion or condition, while thus proceeding with the defense of the case. Of course, 
there was no method by which it could compel the insured to make an explicit 
agreement of the kind above suggested covering this subject. All it could or was 
bound to do was to fairly and reasonably assert its rights under the policy in 
such a manner as would be notice to the insured that it did not intend to waive 
those rights by proceeding with the defense of the action. This it did. At the 
very outset it called to the attention of the insured the allegation of the employee 
that he was being employed in violation of law and that if such proved to be 
the case ‘this case would not fall to us for attention.’ ” 

[3] The defendant in the instant case brought itself clearly within the require- 
ments laid down by the New York court. It advised plaintiff of the provisions of 
the policy with reference to injury to an employee employed in violation of law, 
and notified him that it would not be liable if Hadaller was under the age of 
16 years at the time he was injured, and’ that, if such proved to be the fact, it 
would disclaim liability under the policy. It further notified plaintiff that, until 
Hadaller’s age was determincd, it tendered plaintiff the services of its claim depart- 
ment for investigation and the services of its attorneys for the defense of the case 
without charge, but advised’ him it should be distinctly understood that in so doing 
it did not waive the provision of the policy above referred to, and that, if plaintiff - 
was not willing to accept such services on the terms stated, he should notify it at 
once, as it did not want to be placed in the position of having waived any pro- 
vision of the policy. In all of the foregoing defendant acted promptly. Plaintiff 
made no objection, but impliedly assented to the defense of the Hadaller action by the 
attorneys for the defendant. His statements to the attorneys for the defendant, 
if not an express, were at least an implied, assent to the conditions upon which 
such services were tendered. He was apparently so satisfied to have the attorneys 
for the defendant represent him in the Hadaller action that he indicated his desire 
co employ them personally if their services should be withdrawn by the defendant. 
He was not prevented from employing other counsel. He accepted the services of 
counsel for the defendant. He co-operated with them in the defense of the 
Hadaller action. He received the benefit of their services. Under the circumstances, 
the action of the defendant in furnishing the services of its attorneys and its claim 
department to defend the Hadaller action could not possibly have led’ plaintiff to 
believe that it admitted liability under the policy if Hadaller was employed in viola- 
tion of law at the time he was injured. 

Counsel for plaintiff cite and rely upon the following cases: Employers’ Lia- 
bility Assur. Corporation v. Chicago & B. M. C. & C. Co., supra; Rieger v. London 
Guarantee & Accident Co., supra; Royal Mining Co. v. Fidelity & Casualty Co., 
supra; Tozer v. Ocean Accident & Guarantee Corporation, supra; Fairbanks Can- 
ning Co. v. London Guarantee & Accident Co,, 154 Mo. App. 327, 133 S. W. 664. 
In each of the above cases the insurer proceeded with the defense of the action with- 
out any reservation of the right to disclaim liability, and without seasonable notice 
to the insured that it would disclaim liability, in the event of the establishment of 
facts which would exclude the loss from the provisions of the policy, and by its 
actions led the insured to believe that it admitted liability. In Royal Mining Co. 
v. Fidelity & Casualty Co., supra, the court said: 

“When the insurer undertakes the control of the defense of an action brought 
by the injured person against the insured, with full information of the character of 
the action, and without any reservation or notice to the insured that it did not 
intend to waive such objection, it will be deemed to have waived the objection that 
the liability was not within the terms of the insurance policy.” (Italics ours.) 

See, also, note, 34 L. R. A. (N. S.) 492. 


We conclude that defendant did not waive the provision of its policy above 
referred to, and is not estopped to assert such provision and the employment of 
Hadaller contrary to law as a defense to the present suit. 


It is unnecessary to notice the other defenses set up by defendant. 
The decree is affirmed. 


__ Stone, Circuit Judge (concurring). In concurring in the above opinion, I 
wish to emphasize that I do so because, as stated therein, plaintiff consented to the 
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defense of the action by the attorneys of the defendant upon the conditions set 
forth in the letter of December 7, 1922. 

The right of exclusive control of this personal injury litigation was of very 
great importance both to Meyers and to the company. If the company was to 
assume the liability (within the meaning of the policy) it was of great importance 
to it that it should control this lititgation with full power to settle or to conduct it in 
its own way. If the company was to renounce all liability and Meyers was com- 
pelled to assume that burden, it was of equal importance to him to have this same 
power of exclusive control. As the policy gave the company this right of exclusive 
control, if it assumed liability the corresponding duty rested upon it to determine 
seasonably whether it would do so or not and to notify Meyers of its decision. The 
contract required it to act with reasonable diligence, under the attendant circum- 
stances, to ascertain and define its position toward that liability. If it had notice 
oi facts upon which it would rely to disclaim liability, it must act with reasonable 
promptness after obtaining such knowledge. Also, if it had’ notice of facts which 
would reasonably raise a doubt in its mind as to the existence of facts upon 
which its liability under the contract would depend, it was its duty to investigate 
those facts with reasonable diligence and act with reasonable promptness upon the 
results of such investigation. 

However, the defendant set forth its proposed line of action and _ plaintiff 
acquiesced therein.’ Such action upon his part prevents him from urging an estoppel 
or waiver based upon such line of action to which he consented. 


YELLEN et al. v. NATIONAL SURETY CO. OF NEW YORK. (No. 18553.) 
(St. Louis Court of Appeals. Missouri. April 6, 1926.) 
282 Southwestern Reporter, 520. 

1. INSURANCE—INSURER IS NOT LIABLE FOR LOSS CAUSED BY IN- 
SURED’S NEGLIGENCE UNDER ROBBERY POLICY EXEMPTING 
FROM LIABILITY, UNLESS INSURED HAS TAKEN ALL REASON- 
ABLE PRECAUTIONS TO SAFEGUARD PROPERTY, THOUGH 
SUCH NEGLIGENCE WAS NOT FRAUDULENT OR DESIGNED. 
Under robbery policy expressly exempting insurer from liability “unless the 

assured has taken all reasonable precautions to safeguard the property,” negligence 

of insured, to defeat liability, need not amount to fraud or design. 


(For other cases, see Insurance, Dec. Dig. § 428.) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Action by H. Yellin and another, co-partners doing business under the style 
and firm name of the Liberty Paper Company, against the National Surety Company 
of New York. Judgment for defendant, and plaintiffs appeal. Affirmed. 

Joseph Boxerman, of St. Louis, for appellants. 

Fordyce, Holliday & White and W. R. Mayne, all of St. Louis, for respondent. 

Sutton, C. This is an action upon a policy of insurance issued by defendant 
to the plaintiffs on October 19, 1921, whereby the defendant agreed to indemnify the 
plaintiffs in the sum of $2,000 for the term of 12 months for loss by robbery of 
money, bullion, postage and revenue stamps, securities, express, postal, and bank 
money orders bord’s debentures, checks, drafts, bills of exchange, acceptances, 
promissory notes, certificates of deposit, certificates of stock, warehouse receipts, 
bills of lading, watches, jewelry, and other merchandise. The cause was tried to a 
jury there was a verdict and judgment in favor of defendant, and plaintiffs appeal. 

The petition alleges the issuance of the policy, and a loss by robbery of 

$2,000 in lawful money on January 16, 1922, and prays judgment therefor. The 
answer admits the issuance of the policy, and denies each and every other allegation 
in the petition contained. It further charges— 
“that whatever loss, if any, was sustained by plaintiffs was caused by their negli- 
gence, in that the policy provides that defendant shall not be liable unless plaintiffs 
have taken reasonable precautions to safeguard the property insured, and that plain- 
tiffs negligently and carelessly failed to properly safeguard and use reasonable 
precautions in protecting the property, and that on account of said negligence and 
carelessness plaintiffs are not entitled to recover.” 
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There was evidence tending to prove the allegations of the petition. There was 
also evidence tending to support the special defense pleaded in the answer. 

The plaintiffs requested the court to give to the jury instructions advising 
them that, unless the defendant had proved by the preponderance or greater weight 
of the evidence that the plaintiffs failed to use reasonable precautions to safeguard 
the property covered by the policy, and that the loss sustained by plaintiffs was 
caused by their own negligence or carelessness, then their verdict should be for 
plaintiffs and against the defendant. The court refused to give these instructions, 
presumably on the ground that they assumed that the robbery sued for had occurred, 
and directed a verdict for the plaintiffs without requiring the jury to find as a fact 
that such robbery had occurred. Thereupon the court gave to the jury the follow- 
in instructions : 

“No. 2. The burden of proof is on the plaintiff to establish by the preponder- 
ance or greater weight of the evidence the facts necessary to a verdict in their 
favor. However, the burden of proof is on the defendant to establish by the 
preponderance or greater weight of the evidence that plaintiff’s loss, if any, was 
causef by their own negligence and carelessness in failing to use reasonable pre- 
caution to safeguard the property covered by said policy of insurance. 

“No. 3. The court instructs the jury that if you find and believe from the 
evidence that no robbery occurred to plaintiffs on the 16th day of January, 1922, 
between the hours of 7 a.m. and 7 p.m., then in that event plaintiffs are not entitled 
to recover, and your verdict must be for the defendant. 

“No. 4. The court instructs the jury that if you find and believe from the 
evidence that the plaintiffs did not take reasonable precautions to safeguard the 
property of plaintiffs, and if you find and believe from the evidence that by 
reason of the plaintiffs’ failure to take reasonable precautions to safeguard their 
property the loss occurred, if any, then in that event plaintiffs are not entitled 
to recover, and your verdict must be in favor of the defendant.” 


[1] The plaintiffs assign error upon the giving of instruction No. 4, on the 
ground that the law does not exempt the defendant from liability for the negligence 
of the plaintiffs unless such negligence was willful or fraudulent. The policy in suit 
provides as follows: 

“The company shall not be liable for any loss * * * unless the assured has taken 
all reasonable precautions to safeguard’ the property.” 


We see no reason why this provision of the policy should not be respected 
by the courts, or why it should be given a strained construction out of accord with 
its plain and simple language. We are not unmindful of the doctrine which has 
long prevailed in case of insurance against loss by fire or the perils of the sea, 
where the contract of insurance does not expressly exempt the insurer from 
liability for loss resulting from the negligence of the insured or his servants, that 
the insurer is liable for a loss so resulting, unless the negligence from which the 
loss results is such as amounts to fraud or design. In such case it is held that 
a loss occasioned by the mere negligence of the insured or his servants, unaffected 
by any fraud or design, is within the general provisions of the insurance contract, 
and an exemption from such a loss will not be implied. But this doctrine has 
no application to an insurance contract such as is involved here, which expressly 
exempts the insurer from liability for such a loss. Beavers v. Security Mutual Ins. 
Co., 90 S. W. 13, 76 Ark. 595, 6 Ann. Cas. 595; Columbian Ins. Co. v. Lawrence 
35 U. S. (10 Pet.) 507, loc. cit. 517, 9 L. Ed. 512; Mickey v. Burlington Ins. Co., 
35 Iowa, 174, 14 Am. Rep. 494; Enterprise Ins. Co. v. Parisot, 35 Ohio St. 35, 35 
Am. Rep. 589; Johnson v. Berkshire Mutual Fire Ins Co., 86 Mass. (4 Allen) 
388; Ostrander on Fire Insurance (2 Ed.) § 192, p. 478; May on Insurance (4th 
Ed.) § 408, p. 940; Phenix Ins. Co. v. Sullivan, 18 P. 528, 39 Kan. 449; Billet 
v. Pennsylvania Fire Ins. Co. (N. J. Err & App.) 129 A. 209; Wertheimer-Swarts 
Shoe Co. v. United States Casualty Co.. 72 S. W. 635, 172 Mo. 135, 61 L. R. A. 766, 


95 Am. St. Rep. 500; Fleisch v. Insurance Co. of North America, 58 Mo. App. 
596, loc cit. 607. 


[2] Moreover, plaintiffs appear to have tried and presented their case in the 
court below on the theory that they were not entitled to recover if it was shown that 
they had failed to take reasonable precautions to safeguard the property insured, 
and that the loss sustained by them was caused by such failure, and they ought 
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not to be head to complain here that the court instructed the jury in accordance with 
their own theory of the law. 


{3] Instruction No. 3 is complained of, for the reason that it directs the jury 
to find in favor of the defendant if they find and believe from the evidence that 
no robbery occurred to plaintiffs on the 16th day of January, 1922, between the 
hours of 7 a.m. and 7 p.m., whereas the policy sued on expressly provides that it 
shall cover from 7 a.m. to 7 a.m. It is conceded that the error in this instruction 
was the result of a mere oversight. There was no contention at the trial that the 
coverage of the policy was restricted to the hours between 7 a.m. and 7 p.m. The 
evidence both for plaintiffs and defendant shows that the robbery occurred, if it 


occurred at all, between 7 a.m. and 7 p.m. In this state of the evidence the error 
is regarded as harmless. 


Other questions raised by the plaintiffs are necessarily disposed of against 
them by what we have already said, or are not of sufficient merit to warrant dis- 
cussion. 

The commissioner recommends that the judgment of the circuit court be affirmed. 

Per Curtam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Nipper, J., concur. 

Becker, J., concurs in result. 


GERSHON et at. v. FIDELITY & CASUALTY CO. OF NEW YORK 
(Supreme Court, Appellate Term, First Department. (May 15, 1926.) 
215 New York Supplement, 801. 

INSURANCE—ROBBERY CLAUSE OF INSURANCE POLICY, COVERING 

TRANSPORTATION OF MONEY OR PROPERTY TO OR, FROM 

DESCRIBED PREMISES, HELD NOT TO COVER ROBBERY OF IN- 

SURED WHILE HE WAS GOING FROM THEATRE TO HIS HOME 

omer ALLEGED NEW PLACE OF BUSINESS, NOT DESCRIBED IN 

POLICY 

Clause of “double fraud policy,” insuring against robbery of insured engaged 
in fruit business or any of his employees while transporting money or property to 
or from described premises, he/d not to cover robbery of insured while he was going 
from theatre to his home and his alleged new place of business, which was not 
place described in policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Municipal Court, Borough of Manhattan, Second District. 

Action by Harry Gershon and another, doing business under the firm’ name and 
style of the Daily Fruit Company, against the Fidelity & Casualty Company of 
New York. From a judgment for plaintiffs for $330.22 after a trial by a judge and 
jury, defendant appeals. Reversed, and complaint dismissed on the merits. 

Argued April term, 1926, before Bijur, Delehanty, and Wagner, JJ. 

Nadal, Jones & Mowton, of New York City (Irving W. Young, Jr., of New 
York City, of counsel), for appellant. 

Carl Pack, of New York City, for respondent. : 
= CurtaM. Plaintiff sued on a “double fraud policy,” clause 4 of which 
reads 

“Against loss not exceeding $300 in the aggregate through the robbery, accom- 
panied with violence or threat of violence, of the assured or any of the assured’s 
employees when transporting money or property of the assured to or from the 
premises above described from or to any place within five miles thereof.” 

Plaintiff, who was no longer doing business at ,{‘the premises above described” 
(1253 Amsterdam avenue), was robbed while going from a burlesque show on 
125th street near Eighth avenue to his home and alleged new place of business, 
503 West 124th street. The loss occurred under circumstances covered neither by 
the letter nor the spirit of the policy. 


_. Judgment reversed, with $30 costs, and complaint dismissed on the merits, 
with costs. 
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UNDERWOOD v. GLOBE INDEMNITY CO. 


(Supreme Court, Appellate Division, First Department. May 21, 1926.) 
216 New York Supplement, 109. 


1. APPEAL AND ERROR—INDEMNITY COMPANY, FAILING AT TRIAL 
TO MOVE TO DISMISS ON GROUND THAT LOSS OF SECURITIES 
WAS CAUSED BY FORGERY NOT COVERED BY INDEMNITY 
BOND, WAIVED SUCH OBJECTION. 

Where indemnity company failed to move to dismiss at trial, on ground that 
loss of securities was caused by forgery not covered by indemnity bond which 
covered loss of securities in transit while in custody of insured’s employees, it 
waived such objection. 

(For other cases, see Appeal and Error, Dec. Dig. § 237[4].) 


2. INSURANCE—LOSS RESULTING FROM EMPLOYEE’S. DELIVERY 
OF SECURITIES TO BUYER ON WORTHLESS CHECK BEARING 
UNSIGNED CERTIFICATION HELD NOT LOSS “IN TRANSIT,” 
WITHIN INDEMNITY BOND COVERING LOSS THROUGH NEGLI- 


GENCE OF EMPLOYEES HAVING CUSTODY OF PROPERTY IN 
TRANSIT. 


Where insured’s employee, sent to deliver securities with instructions to obtain 
certified check therefor, delivered securities on worthless check bearing unsigned 
certification stamp, held that loss was not within indemnity bond covering loss of 
securities in transit through negligence of employees; “transit” being an act or 
process of causing to pass from one place to another. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

Merrell, J., dissenting. 

Appeal from Trial Term, New York County. 

Action by Walter H. Underwood against the Globe Indemnity Company. From 
a judgment for plaintiff for $2,871.81 after a trial before a court and jury, defend- 
ant appeals. Reversed, and complaint dismissed. 


Argued before Clarke, P. J., and Merrell, Finch, and McAvoy, JJ. 
F. A. Ireland, of New York City, for appellant. 


Julian S. Eaton, of New York City (Martin B. Faris, of New York City, of 
counsel), for respondent. 


McAvoy, J. Plaintiff recovered a verdict in this action on a bond of indemnity 
given by the defendant to the plaintiff. The judgment thereon is challenged as not 
founded upon the nomination in the bond. 


The action was based upon a loss sustained by the plaintiff’s assignor, for which 
the plaintiff claims that the defendant is liable under certain conditions of the in- 
demnity bond. In the bond, the defendant agreed to indemnify the insured— 
“against any loss to an amount not exceeding $50,000 * * * of bonds * * * through 
(C) robbery, holdup, or theft by any person whomsoever while the property is in 
transit within 20 miles of any of the offices covered hereunder, and in the custody - 
of any * * * of the employees, * * * or through negligence on the part of any such 
employees having custody of the property while in transit aforesaid.” 

The sole question submitted to the jury at the trial was whether or not the 
bonds were lost while in transit within 20 miles of plaintiff’s assignor’s offices through 
negligence upon: the part of any employee having custody of the property while in 
transit aforesaid. The manner of the loss of the bonds as alleged in the complaint 
and as given in evidence is found in the testimony of the witness Del Re, the cus- 
todian of the bonds. It follows: 


“Q. And where did you meet Dunn? A. Well, Mr. Dunn telephoned, and 
wanted to make an appointment to talk over some bonds. So I went up there 
about 3 days before I had delivered these particular Liberty bonds, and talked with: 
him about these bonds and some other bonds and 100 shares of stock which he 
had approved of and would let me know when he wanted delivery on them. So he 
told me to deliver the 100 shares of stock and the 2%4 Liberty bonds—I mean by 
2%, 2,500—on that Saturday afternoon. Well, I couldn’t deliver the 100 shares of 
stock, because it had to be put in his name after I received payment. I delivered the 
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2% bonds to him on a Saturday afternoon, and promised to bring back 100 shares 
of stock; that is, when it was registered in his name. I merely got the check from 
him, and merely glanced at it, and it looked like a certification to me, and gave him 
the bonds, gave him the 2% bond’, and then I was to bring them downtown and 
wait for him, and then we were going over to look at some plant in Jersey, and I 
waited about 20 minutes in front of 347 Madison Avenue and then decided that 
something was wrong, and called up the United States Mortgage & Trust Company ; 
whereupon I learned that there was no account there by that name, and’ [| immedi- 
atey rushed up there, and found that there was nothing to it at all. It was just fake 
all the way through. 

“Q. Were you instructed to get a certified check before delivering the bonds? 
A. Yes.” 


The check which was given had a stamp of certificatien by the trust company 
which the witness mentioned, but it had no signature whatever of any officer or 
cashier of that company, which it was testified to was the custom and usage in 
similar certifications. The bonds apparently were lost, on this proof, directly 
through means of forgery, and, while forgery was explicitly excluded under the 
wording of one of the conditions of the bond, unless such forgery were committed 
by collusion of an employee, nevertheless no point was made of this condition of the 
bond at the trial. 


[1] Since defendant did not move to dismiss on this count at trial, it waived 
that point, and we now consider whether there was a loss of the property while “in 
transit,’ because certainly the evidence would seem to have warranted a finding of 
negligence on the part of the employee because of his failure to examine the nature 
of the certification at the time he turned over these bonds to this comparative stranger. 
He knew the necessity of certification in order to be sure of the validity of the 
check, the amount represented by it being in the bank, and the genuineness of the 
signature, but he neglected even to assure himself that the certification was signed. 
The learned Trial Court held as a matter of law that the bonds were in transit at 
the time of their arrival at the address where delivery was to be made. 


[2] We cannot conclude from the proof that the bonds can be said to have been 
in transit. After Del Re, the carrier of the securities, arrived at the house of Dunn 
on West End Avenue, he testified that they sat down at a table, and, as his testimony 
shows, he then had the bonds in his coat pocket, and when Dunn handed him the 
check he passed the bonds over to Dunn and looked at the check. There was a 
delivery and a loss only after the property had arrived at its destination. While 
the phrase “in transit” may be considered as implying the whole journey from the 
place of origin to the place of destination, and does not exclude incidental stops, yet 
in our view it cannot be considered to imply a continuance of motion after arrival 
at its final destination. The negligence of an employee which an indemnity com- 
pany insures against while the employee is in transit would seem to be such negligence 
as a failure to properly guard securities or moneys while in his possession; negli- 
gence in the placing of them while still continuing the journey in some unsafe place 
_ where they could’ be lost or abstracted; negligence in exposing them to destruction 
or loss by placing them in a dangerous place, where they could be destroyed by the 
elements or in some fortuitous manner. 


In Van Vechten v. American Eagle Fire Ins. Co., 239 N. Y. 303, 146 N. E. 
432, 38 A. L. R. 1115, the words in a policy of indemnity are said to be used in such 
manner as “common thought and common speech would image and describe it.” 
Transit in common speech is the act or process of causing to pass from one place 
to another. Here the act of passing had totally ceased. The place of stoppage had 
been attained. There was no longer transit. 

We think the judgment should be reversed and the complaint dismissed, on the 
ground that transit did not continue after the goods arrived at their destination. 
os one reversed, with costs, and the complaint dismissed, with costs. Order 

ed. 

Clarke, P. J., and Finch, J., concur. 

Merrell, J., dissents. 





Cas. ] Kershbaum v. London Guarantee & Accident Co. 


KERSHBAUM v. LONDON GUARANTEE & ACCIDENT CO. 
(Supreme Court of Pennsylvania. April 12, 1926.) 
133 Atlantic Reporter 229 

2. INSURANCE—EVIDENCE HELD TO SHOW THAT DEBTOR WAS IN- 

SOLVENT WITHIN MEANING OF POLICY OF CREDIT INSURANCE. 

Evidence that there was a meeting of creditors of debtor and that a trustee was 
appointed under deed of trust who took over all merchandise for creditors and sold 
them at a public sale for benefit of creditors held to show that debtor was insolvent 
within meaning of policy of credit insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[4]). 
3. INSURANCE. : 

Notice of “bankruptcy” of debtor to insurer under policy of credit insurance held 
sufficient notice of his “insolvency.” 

(For other cases, see Insurance, Dec. Dig. § 542[6]). 


4. INSURANCE—INSURER WAIVED RIGHT UNDER POLICY OF CREDIT 
INSURANCE TO DENY CLAIM OF INSURED FOR GOODS SOLD 
DEBTOR WITHOUT RATING IN MERCANTILE AGENCY WHERE 
RATING HAD BEEN CHANGED TO PARTNERSHIP AND INSURER 
ACCEPTED CHANGE AS COMPLYING WITH POLICY. 

Insurer waived right under policy of credit insurance to deny claim of insured 
selling goods to debtor who had no rating in mercantile agency as required by policy 
where rating had been changed to partnership and insurer accepted rating as com- 
plying with policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5]). 


5. INSURANCE—EVIDENCE HELD TO SHOW THAT DEBTOR HAD 
ABSCONDED SO AS TO BE INSOLVENT WITHIN MEANING OF 
POLICY OF CREDIT INSURANCE; “ABSCONDING DEBTOR.” 
Evidence that insured tried several times to see debtor and that each time he was 

absent from his place of business, and that his large stock of merchandise had disap- 
peared, held to show that debtor had absconded so as to be insolvent within meaning 
of policy of credit insurance; “absconding debtor” being defined as one who has 
intentionally concealed himself from his creditors or withdrawn from reach of their 
suits with intent to frustrate their just demands. 


(For other cases, see Insurance, Dec. Dig. § 665[4]). 


Appeal from Court of Common Pleas, Philadelphia County; Charles E. Bartlett, 
President Judge. 

Action by Samuel S. Kershbaum against the London Guarantee & Accident 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

See, also, 131 A. 590, 284 Pa. 591. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, and 
Schaffer, JJ. " 

Wm. W. Smithers, of Philadelphia, for appellant. 

David S. Malis, of Philadelphia, for appellee. 

KepuHart, J. This is an action to recover losses under a policy of credit insur- 
ance. The relevant clauses of the policy are as follows: 

“No loss is covered by this policy unless the debtor to whom the goods were 
shipped and delivered shall have in the latest published book of R. G. Dun & Com- 
pany Mercantile Agency, at the date of shipment, a capital rating and its accompany- 
ing credit rating as tabulated below. The books of the said mercantile agency shall 
respectively govern shipments * * * except where the mercantile agency increases 
or reduces a rating by report, compiled during the currency of the latest published 
book.” Shipments made after such report has been received shall be governed by 
the rating in the latest report of the agency. 

Insolvency is a prerequisite to recovery, and 14 conditions are given under which 
a debtor shall be deemed to be in that state. When he comes within any such class, 
the insured is required to file a notification of claim on a form prescribed by the 
company. Whe nany claim for excess loss is made under the policy a “final state- 
ment of claim” shall be made by the insured and filed with the company within 30 
days after the expiration of the policy. There is an interim adjustment rider which 
permits partial settlement of loss and under which payments were made by defendant 
to plaintiff prior to the expiration of the policy. The demand before the court below 
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was based on a final claim at the expiration of the policy. The case was tried before 
a judge without a jury, and an award was made in appellee’s favor for the sum of 
$4,880.28. To this award exceptions were filed; on their dismissal judgment was 
entered. 

Claims under a credit insurance policy have rarely appeared in any court, and 
where such instruments were under consideration the cases present some of the leading 
characteristics of the modern law merchant. However, the decided cases construe 
policies quite different in terms from the one now under consideration, and hence 
have no direct bearing on our present problem. 

It will serve no useful purpose to review the history of that interesting subject. 
Its basic principles concern such matters as past sales as a basis of premium, initial 
loss, co-insurance, bona fide sales and deliveries, conventional sorts of insolvency, 
prompt notice, final schedule, and methods of calculating expiration adjustment. It 
has been stated that the feature of presumptive insolvency definitely dealt with in 
above conditions, which arise chiefly from commercial agency rating, is of very recent 
origin, but is now generally employed in this class of policies. It is because of the 
volation of the spirit of the above-mentioned basic principles that appellant assails 
the judgment of the court below. 

[1] The case was tried under the act of April 22, 1874 (P. L. 109; Pa. St. 
1920, §§ 17294-17298), prescribing the practice in the trial of civil cases by a court 
without a jury. Appellant complains that its request for findings of fact and con- 
clusions of law were not separately and distinctly answered. The act does not 
require the court to specifically answer all requests for findings submitted by counsel. 
It is sufficient if the facts found adequately cover all material points involved in the 
case. Com. v. Bridge Co., 64 A. 909, 216 Pa. 108, 8 Ann. Cas. 1073; Com. v. School 
Dist., 88 A. 481, 241 Pa. 224, 229; Kuhn v. Buhl, 96 A. 977, 251 Pa. 348, 375, Ann. 
Cas. 1917D, 415. As we view the record, the court below covered all material matters 
in the case; though some of the requests may not have been directly answered, they 
were answered in the general survey of the case. It is obvious that, should the trial 
judge be required to answer each request separately, the court might labor unneces- 
sarily at times answering immaterial matters having no bearing on the real controversy. 

Before considering the remaining questions involved, we may say that appellant’s 
counsel, during the course of the argument, stated of record that, inasmuch as no 
defense was submitted at the trial, the questions were purely legal, and agreed that— 

“The court may deem as having had before it, as a matter of affirmative evi- 
dence, testimony tending to establish that the deliveries of merchandise were made 
in accordance with the various accounts herein named.” 

This admission relieved the court below from many vexatious problems that 
might have arisen. 

Appellant urges plaintiff did not submit any final statement of claim as required 
by the policy. This might be fatal to its cause, as the policy unquestionably stipu- 
lates that, unless such claim is submitted, there shall be no liability on the part of the 
company. The court below, in discussing this phase of the case, says: 

“Upon examination of the record, and upon the recollection of the trial judge, 
we find that such claim was presented by plaintiff in this case, and the claim was in 
the possession of defendant’s counsel, presented to various witnesses at the time of 
the trial, and shown to the court who was sitting without a jury. On this proof, all 
the claims presented were contained therein, with the exception of that of the 
Ansonia Dress Company; hat was explained as having been presented on an ad 
interim claim to the company and omitted from the final claim by a mistake of the 
plaintiff's stenographer.” 

The special examiner, Hon. J. Hay Brown, former Chief Justice, appointed by 
this court to determine the question, found the paper was not admitted in evidence: 
Kershbaum v. London G. & A. Co., 131 A. 590, 284 Pa. 591. The paper was shown in 
fact to exist. We could return the record and have the paper formally admitted, 
but, under the circumstances, this is not necessary, as every one knew of its existence, 
and it satisfied the terms of the policy. We therefore accept the finding of the court 
below based on the certificate as conclusive; all reference to its omission as bearing 
on the various claims now under consideration is thereby answered. 

Objection is made to the Garfield Bros. claim of $1,556.68 because they did not 
have the rating required by the policy at the time the goods were shipped. It 
appears by the evidence of one of R. G. Dun & Co.’s employees that the rating of 
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this concern was changed from f4 to f3, the latter being within the coverage clause. 
This rating was made in July, 1922, and withdrawn in October, 1922. Within these 
dates, the goods unpaid for were shipped. It further shows a report was sent out 
by R. G. Dun & Co., and received by appellee, containing the change in the rating, 
which, brought the concern within the terms of the policy. Whether or not Garfield 
Bros. were subscribers to Dun & Co. is immaterial unless the policy specifically re- 
quired it. Nonsubscribers are rated in this mercantile agency along with sub- 
scribers. It affirmatively appears that Garfield Bros. went into voluntary bankruptcy 
within a month after the last shipment. 

(2, 3] There was ample evidence to show the Ansonia Dress Company was 
insolvent within the meaning of the policy. There was a meeting of their creditors 
in November, 1922, and a trustee appointed under a deed of trust, who took over 
all goods and merchandise for the creditors and sold them at public sale and auction 
for the benefit of creditors. Notice was given appellant the next day or so after the 
meeting of creditors; this, with the evidence associated with it, substantially complies 
with the terms of the policy relative to insolvency. While the notice used the term 
“bankruptcy,” such word ordinarily implies insolvency. The notice certainly would 
enable the insurer to protect the claim in the name of the insured, and obtain all 
possible salvage, as agreed to in the policy. The objection to this claim is without 
merit. 

[4] The fact that there was not rating in Dun’s agency of one B. Miller at the 
time the goods were sold and shipped would be sufficient of itself to warrant the 
court in refusing to allow this item. But appellant recognized it as valid. B. Miller 
took in as a partner his brother, Abe Miller, the firm name being changed to B. & A. 
Miller ; it was under this name the rating appeared in the Dun‘s agency with a credit 
rating of G—3% within the terms of the policy. 

When defendant received the letter explaining the change, it accepted the rating 
as a compliance with the terms of the policy, and, there being no other objection to 
the claim, it was properly allowed. 

The claim that Bloom Bros. did not become insolvent within the meaning of the 
policy is likewise unfounded. It clearly appears they were endeavoring to secure a 
general settlement or compromise of creditors; this would bring them within the 
terms of the policy. The term “bankruptcy” was used in this notice in describing 
the condition into which Bloom Bros. had fallen. 

[5] Paskman was an absconding debtor. Again the notice used the word “bank- 
ruptcy” in describing this particular insolvency. Clause 10 of section 2 of the policy 
defines insolvency of a debtor to be when he absconds. Pasknmian owned an establish- 
ment on Race street. Appellee tried several times to see him, and each time he was 
absent from his place of business. It was shown he usually carried a stock of 
$10,000 to $15,000, which had been reduced to $200 or $300. Though an effort was 
made every day for a week or more, the room was in charge of an errand boy and 
appellee was unable to see Paskman. There were no employees about the place of 
business, and his large stock of merchandise had disappeared. Though he did testify 
at the bankruptcy hearing, appellee was never able to get hold of him. He never 
saw him. His whereabouts could not be ascertained before that time. An absconding 
debtor has been defined to be: 

“One who lives without the state, or one who has intentionally concealed himself 
from his creditors or withdrawn from the reach of their suits, with intent to 
frustrate their just demands. One who leaves, or is about to leave, the jurisdiction, 
or who conceals himself within the jurisdiction for the purpose of avoiding the 
process of the courts.” 1 C. J. 341. 

It has been held that an absconding debtor is one who secretes himself from 
his creditors in his own house. Ives v. Curtiss, 2 Root (Conn.) 133. One may 
successfully avoid his creditors by concealing himself or placing himself in a position 
where legal process cannot be served on him. This may also be done by going from 
place to place to evade meeting process servers. Under all the evidence, Paskman 
was an absconding debtor within the meaning of the policy. Though the trial judge 
may have made an error in appellant’s favor in assessing damages, appellee has not 
appealed and is content to permit the award to stand as fixed by the trial judge. 

After considering all the evidence, the court below was warranted in entering a 
judgment. While we appreciate that these policies should be construed so as not to 
permit fake insolvencies, or fake ratings, and to hold the parties definitely within 
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their terms, nevertheless, when the company sees fit to recognizze certain conditions 
as in agreement with the policy which might otherwise exempt them from liability, 
they cannot complain when the trial judge holds them to their waiver, and fixes them 
with liability. 

The judgment of the court below is affirmed. 


TAYLOR v. UNITED STATES FIDELITY & GUARANTY CO. (No. 796-4456.) 
Commission of Appeals of Texas, Section A. May 5, 1926.) 
283 Southwestern Reporter 161. 

1. INSURANCE—AGENT’S STATEMENT THAT KEEPING OF JEWELRY 
IN HOTEL WOULD NOT AFFECT INSURANCE HELD INCOM- 
PETENT, IN ABSENCE OF EVIDENCE OF AUTHORITY TO WAIVE 
OR ALTER PROVISIONS OF POLICY (VERNON’S SAYLES’ ANN. 
CIV. ST. 1914, ART. 4961). 

In absence of evidence that one sent by insurance agents to deliver rider and 
collect premium therefor had authority to waive or alter provisions of burglary and 
theft policy, his statement that fact that jewelry, theft of which from insured’s 
residence was insured against, was being kept in hotel, would not affect insurance, 
was incompetent: Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4961, being inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


2. INSURANCE—INSURER AGAINST LOSS OF JEWELRY BY THEFT 
FROM DESCRIBED RESIDENCE IS NOT LIABLE FOR LOSS OCCUR- 
RING AT HOTEL. 

Insurer against loss of jewelry by burglary or theft from described residence 
cannot be held liable for loss occurring at hotel where it was kept, in absence of 
showing that agent’s statements that such fact would not affect insurance were 
chargeable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 


5. APPEAL AND ERROR—RENDERING JUDGMENT FOR INSURER IN- 
STEAD OF REMANDING CAUSE FOR NEW TRIAL, ON REVERS- 
ING JUDGMENT FOR INSURED FOR LACK OF EVIDENCE OF 
AGENT’S AUTHORITY TO WAIVE OR ALTER POLICY PROVISION, 
HELD ERROR. 

In absence of evidence that agent had authority to waive or alter policy provision 
limiting liability Court of Civil Appeals properly reversed judgment for insured, but 
erred in rendering judgment for insurer instead of remanding cause for new trial. 

(For other cases, see Appeal and Error, Dec. Dig. § 1177[7].) 


Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Action by Roy A. Taylor against the United States Fidelity & Guaranty Com- 
pany. Judgment for plaintiff was reversed, and judgment rendered for defendant, 
by the Court of Civil Appeals (273 S. W. 320), and plaintiff brings error. Judg- 
ment of Court of Civil Appeals affirmed in part, reversed in part, and cause re- 
manded for new trial. 


See, also, 253 S. W. 1109. 

Taylor & Taylor, of Wichita Falls, for plaintiff in error. 

Seay, Seay, Malone & Lipscomb, of Dallas, for defendant in error. 

Harvey, P. J. This suit was brought by Roy A. Taylor, the plaintiff in error, 
against the United States Fidelity & Guaranty Company, who will be designated 
herein as the defendant company, to recover upon a certain burglary insurance policy 
for the sum of $5,000. The said policy was issued on January 19, 1920, by the de- 
fendant company through its duly authorized’ agent, Lowery, Finch & Co., a part- 
nership firm composed of Lowery, Finch, Belcher and Sibley. Said firm, at the 
time the policy was issued and during the balance of that year, was the agent of 
the defendant company, with headquarters at Wichita Falls, Tex., and had authority 
to act in behalf of the defendant company in effecting contracts of insurance of the 
kind involved herein. At the time of the issuance of the policy in question here, 
Taylor and his wife resided in their private residence situated at 508 Scott street, 
Wichita Falls, Tex. The policy by its terms binds the defendant company, for the 
period of 36 months, to indemnify Taylor in the sum of $5,000, for direct loss by 
burglary, theft, or larceny of any of the property insured thereunder, occasioned 
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by its felonious abstraction from the interior of the said above-described private 
residence. The property insured under the policy consisted of various articles of 
personal property, including jewelry and precious stones. At the time the policy 
was issued, Mrs. Taylor had in such residence certain jewelry of a value in excess 
of the face of the policy. After the policy was issued Taylor and wife moved 
from their said residence and took up their abode in the Westland Hotel in Wichita 
Falls, Tex., taking with them the above-mentioned jewelry. On the night of Novem- 
ber 10, 1921, the said jewelry was stolen from the cash’register in the office of the 
Westland Hotel, where it had been placed by Mrs. Taylor. The jewelry was never 
recovered, and this suit resulted. 

After Taylor and his wife had moved to the Westland Hotel, as above stated, 
and before the theft of the jewelry, Mrs. Taylor went to the office of Lowery, Finch 
& Co. and applied to them for insurance against highway robbery of said jewelry. 
She was informed by the man in charge of the office that the matter would receive 
their attention and’ that they would send “one of their agents down” to the hotel. 
Shortly afterward Lowery, Finch & Co. sent one J. C. Wynn to the hotel with a 
rider to be delivered to Taylor and attached to the policy. This rider made pro- 
vision for extending the insurance protection of said policy so as to cover loss of 
said jewelry by highway robbery anywhere in the United States or Canada. The 
said rider was prepared’by Lowery, Finch & Co. and was signed by “Lowery, Finch 
& Co., by E. M. Belcher. Authorized Representative.’ The rider was delivered 
by Wynn to Mrs. Taylor at the hotel and she paid him the additional premium that 
was required therefor; which premium Wynn was authorized to collect in behalf 
of the defendant company. Mrs. Taylor testified, in substance, that, at the time of 
the delivery of said rider, she called Wynn’s attention to the fact that the risk of 
loss by burglary or theft was covered by the terms of the policy only while such 
jewelry was in the residence at the Scott Street address, and informed him that 
the jewelry was’ not then being kept at that place, but was being kept at the West- 
land Hotel, where she and her husband were then residing, and asked him if such 
fact would affect such insurance; that Wynn thereupon assured her that such fact 
would make no difference in the protection afforded by the policy; that, in case of 
loss by burglary or theft while the jewelry was in the hotel, indemnity would be 
paid as provided in the policy, the same as if the loss occurred at the Scott Street 
address; that she believed’ and relied upon such statements of Wynn, and took no 
further steps in the matter. 

Upon trial of the case without the aid of a jury, the trial court rendered judg- 
ment for the plaintiff in error for the face amount of the policy on account of the 
said theft of the jewelry. Upon appeal the Court of Civil Appeals reversed said 
judgment and rendered judgment for the defendant company. 273 S. W. 320. The 
case is now before us on writ of error. 

The plaintiff’s petition herein alleges the facts covering the transaction involv- 
ing the highway robbery rider, and the statements of J. C. Wynn in that transaction, 
substantially as we have stated them. The plaintiff in error contends that such 
statements by Wynn are binding upon the defendant company and operated to 
render such policy effective to cover the loss of the jewelry by burglary or theft at 
the place where such loss occtirred, to wit, the Westland Hotel. 

The defendant company duly made objection to the testimony of Mrs. Taylor 
concerning the said statements made to her by Wynn on the ground, among others, 
that there was no evidence showing or tending to show that Wynn had any authority 
to bind the defendant by waiving or altering any. of the provisions of said policy. The 
said testimony being admitted in evidence over its said objection, the defendant 
duly reserved exception, and upon appeal duly assigned error thereon in the Court 
of Civil Appeals. 

[1] The only evidence in the record relating to Wynn’s connection with the 
defendant company or its general agent, Lowery, Finch & Co., is in substance that 
Wynn was employed by the latter company in -May, 1920, and worked for them 
several months thereafter. In what capacity he worked for them or the nature of 
his work, duties, or services is not shown by any evidence. He is shown to have 
been sent by the Lowery-Finch Company with the rider for the purpose of deliver- 
ing it to Taylor or Mrs. Taylor, and to collect the premium therefor. He did those 
acts. Mrs. Taylor, in testifying as to the last-mentioned transaction, refers to him as 
the “agent” of the company, but states no fact (other than those involved in that 
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transaction) tending to show the apparent scope of his authority. The Lowery- 
Finch Company had told Mrs. Taylor they would send their “agent” to the hotel. 
They did send Wynn to make manual delivery of such rider and to collect the 
premium therefor. In doing these specific acts, he, of course, was the “agent” of the 
defendant company, in a restricted sense; but there is nothing in evidence from 
which may be inferred an authority to contract, or to do any other act, in behalf 
of the defendant company, with reference to the burglary or theft provisions as 
they had been originally written in the policy. 

The terms of article 4961 of the statutes (Vernon’s Sayles’ Ann. Civ. St. 1914), 
which declare in effect that one who delivers a policy for an insurance company or 
collects any premium of insurance shall be held to be the agent of the company in 
certain stated respects, have no application to the facts of this case. Insurance Co. 
v. Walker, 94 Tex. 473, 61 S. W. 711. Therefore it was necessary in this case to 
show by some character of legal evidence, sufficient for the purpose, that Wynn had 
authority, or was held out by the defendant company as apparently having authority, 
to contract in its behalf concerning said policy or to waive or change any of the 
original terms thereof. This showing is not made by the record here. In these 
circumstances the said statements of Wynn are incompetent as evidence and the trial 
court should have excluded same from consideration in rendering its judgment, 
which obviously it did not do. 

[2] Since Taylor, in his petition, relies specifically upon such statements by 
Wynn as effecting a change of the terms of the policy so as to cover the loss at the 
Westland Hotel, but failed to show that such statements are chargeable to the defend- 
ant company, it follows that, so far as disclosed by this record, the terms of the policy 
remain unimpaired as originally made. The policy, by its terms covered the risk of loss 
of the jewelry while in the Scott Street residence, and the defendant company cannot 
be held liable, under the legal evidence in this record for the loss which occurred at the 
Westland Hotel. British American Assurance Co. v. Miller, 91 Tex. 414, 44 S. W. 
60, 39 L. R. A. 545, 66 Am. St. Rep. 901. 

[3] There is evidence in the record of a conversation held in the office of 
Lowery, Finch & Co. between Mrs. Taylor and the man in charge of the office 
(not J. C. Wynn) which the plaintiff in error insists has effect as a waiver of the 
policy provision which limits liability for loss by burglary or theft to a loss occurring 
at the Scott Street residence. For the reason that the plaintiff’s petition contains 
no allegations of a waiver, except as specifically predicated upon the conversation 
between Mrs. Taylor and Wynn at the Westland Hotel, we cannot give consideration 
to the evidence last above mentioned. 

{4, 5] The Court of Civil Appeals seems to have rested its decision herein upon 
the assumption that Wynn was the soliciting agent of the defendant company. But 
we find no evidence in the record which tends to support the assumption. We there- 
fore have no occasion to review the holding of that court in respect to the provi- 
sions of articles 4955 and 4968 of the statutes. We have concluded, for the rea- 
sons which we have shown, that a correct judgment of reversal was entered by 
that court, but thaf the cause should have been remanded for another trial. 

We recommend that the judgment of the Court of Civil Appeals is so far as it 
reverses the judgment of the trial court be affirmed; but that the rendition of judg- 
ment by that court for the defendant company be rev ersed, and the cause be remanded 
to the trial court for another trial. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is: adopted, and will be entered as the judgment of tht Supreme Court. 

We approve the holding of@the Commission of Appeals on the question dis- 
cussed in its opinion. 
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MISCELLANEOUS 


GLOBE INDEMNITY CO. v. ANDERSON-DEERING CO. (No. 36969.) 
(Supreme Court of Iowa. Nov. 24, 1925.) 
206 Northwestern Reporter 845. 

I. INSURANCE—PROOF OF VALID CONTRACT OF INSURANCE NECES- 
SARY BEFORE INSURER ENTITLED TO RECOVER PREMIUM. 
Before insurer can recover insurance premium alleged to be due, it must establish 

that it issued and delivered to insured a valid contract of insurance, 


(For other cases, see Insurance, Dec. Dig. § 188[2].) 


2. INSURANCE—BURDEN ON INSURER SUING FOR ADDITIONAL PRE- 
MIUM TO ESTABLISH THAT RIDER ON INSURANCE POLICY WAS 
COUNTERSIGNED. 

Where rider attached to original policy of indemnity insurance provided that 
indorsement evidenced by rider should not bind insurer until countersigned by duly 
authorized representative, burden rested on insurer suing for additional premium 
payable under rider to establish that indorsement or rider was countersigned. 


(For other cases, see Insurance, Dec. Dig. § 188[2].) 


3. INSURANCE—INSURER HELD NOT TO HAVE ESTABLISHED THAT 
RIDER ON POLICY WAS COUNTERSIGNED SO AS TO BE BINDING. 
In suit to recover additional insurance premium due under rider attached to 
original policy which provided that indorsement evidenced thereby was not to be 
binding on insurer until countersigned, insurer held not to have sustained burden of 
establishing that indorsement was so countersigned. 


(For other cases, see Insurance, Dec. Dig. § 188[2].) 


4. INSURANCE—INSURER HELD NOT ENTITLED TO RECOVER PRE- 
MIUM FOR WANT OF PROOF ON WHICH TO COMPUTE AMOUNT 
DUE. 

Insurer held not entitled to recover premium for insurance indemnifying insured 
from damages for injury to employees while engaged in sewer construction, where 
amount of premium was based on actual remuneration paid for work done to depth 
of seven feet and under, and there was no evidence by admission or otherwise as 
to amount paid on which to compute recovery except defendant’s books showing no 
separate accounts and estimate of expert. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

Appeal from District Court, Boone County; Sherwood A. Clock, Judge. 

Action to recover for an insurance premium alleged to be due from the de- 
fendant to the plaintiff for certain indemnity insurance. The court sustained the 
defendant’s motion for a directed verdict. Affirmed. 

Ganoe & Boone, of Boone, for appellant. 

Dyer, Jordan & Dyer, of Boone, for appellee. 


HALTEMAN v. FIDELITY PHGENIX FIRE INS. CO. OF NEW YORK. 
(Court of Appeals of Kentucky. Nov. 10, 1925.) 
277 Southwestern Reporter 300. 

INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW INSURANCE 

COMPANY LIABLE TO AGENT FOR DEFERRED COMMISSIONS, 

WHICH HAD BEEN CHARGED BACK AND LATER COLLECTED. 

Evidence showing that insurance company required agents to assume charged- 
back commissions arising on business written by their predecessors, and in return 
credited them with such deferred commissions when and if paid by insured, held 
insufficient to show company liable for deferred commissions paid to agent’s successor, 
particularly in view of contract whereby agent’s successor agreed to account for such 
deferred commission when credited through regular channel. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

Appeal from Circuit Court, McCracken County. 

Action by James A. Halteman against the Fidelity Phoenix Fire Insurance Com- 
pany of New York. Judgment for defendant, and plaintiff appeals. Affirmed. 

J. B. Wickliffe, of Wickliffe, for appellant. 

Reed & Burns, of Paducah, for appellee. 
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McCAIN v. HARTFORD LIVE STOCK INS. CO. (No. 425.) 
(Supreme Court of North Carolina. a 25, 1925.) 
130 Southeastern Reporter 
1. INSURANCE—PROVISIONS IN APPLICATION SPOR INSURANCE ARE 
PART OF POLICY. 
Provisions in application for policy of insurance, declared by policy to be part 
thereof, are as much a part of it as if written in policy. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


2. CONTRACTS—CONSTRUCTION RESORTED TO ONLY FOR AMBIGU- 
ITY; TERMS OF AMBIGUOUS CONTRACT CONSTRUED AGAINST 
ONE WHO PREPARED IT. 4 
Rules of construction are only aids in interpreting contracts, terms of which are 

either ambiguous or not clearly plain in meaning in which case construction against 

insurer who prepared contract and in favor of insured is adopted. 

(For other cases, see Contracts, Dec. Dig. §§ 143, 155). 

3. INSURANCE—INTENTION OF PARTIES TO INSURANCE POLICY IS 
OBJECT TO BE ATTAINED. 

Insurance policy is interpreted by rules of interpretation applicable to other 
written contracts, and intention of parties is object to be attained. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4, INSURANCE—NO RECOVERY FOR DEATH OF MULE BEFORE DE- 
LIVERY OF POLICY. 

Where policy provided that it did not take effect until delivery, while animal 
covered by policy was in good health and free from sickness or injury, recovery could 
not be had for death of mule two days before policy was delivered and before it was 
countersigned; the provision being a condition precedent. 

(For other cases, see Insurance, Dec. Dig. § 127.) 


5. INSURANCE—HELD MINDS OF PARTIES NEVER MET ON CONTRACT 
OF INSURANCE ON MULE WHICH HAD DIED BEFORE COUNTER- 
SIGNING AND DELIVERY OF POLICY. 

Where mule covered by insurance policy died before policy was countersigned by 
insurance company’s state agent and two days before policy was delivered, held, sub- 
ject of contract being non-existent and indispensable, minds of parties never met on 
contract. 

(For other cases, see Insurance, Dec. Dig. § 127.) 


Appeal from Superior Court, Union County, Bryson, Judge. 
Action by J. W. McCain against the Hartford Live Stock Insurance Company. 
From a judgment of non-suit, plaintiff appeals. Affirmed. 


HOECK v. VAN CAMP, Commissioner of Insurance. (No. 5619.) 
(Supreme Court of South Dakota. Oct. 28, 1925.) 
205 Northwestern Reporter 654 
INSURANCE—HAIL INSURANCE LAW HELD NOT TO OPERATE AUTO- 

MATICALLY. 

Hail insurance law of South Dakota does not operate automatically to insure 
crops on land that is neither listed by assessor nor reported to county auditor by 
owner. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

Appeal from Circuit Court, Hughes County; John F. Hughes, Judge. 

Mandamus by H. G. Hoeck against W. N. Van Camp, as Commissioner of In- 
surance and as Commissioner of Hail Insurance of the State of South Dakota. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with. instruc- 
tions to enter judgment in favor of defendant. 

Buell F. Jones, Atty. Gen., and Benj. D. Mintener, Asst. Atty. Gen., for appel- 
lant. . 

Sutherland, Payne & Linstad, of Pierre, for respondent. 
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GREAT SOUTHERN LIFE INS. CO. v. BURWELL 
(Circuit Court of Appeals, oo Circuit. March 1, 1926.) 


No. ; 
12 Federal Reporter (2d) 244. 
2. INSURANCE—POLICIES GOVERNED BY LAWS OF STATE WHERE 
MADE AND DELIVERED BY FOREIGN COMPANY, DESPITE PRO- 
VISION FOR CONSTRUCTION UNDER OTHER LAWS. 


Life policies solicited in a state by a foreign company licensed to'do business 
therein, and delivered to a resident of that state, are governed by its laws, though they 
contain a provision that they shall be construed under the laws of the company’s 
domicile. 

(For other cases, see Insurance, Dec. Dig. § 125[3]). 


3. COURTS—LAW OF STATE WHERE INSURANCE CONTRACT IS 
MADE, DENYING RIGHT TO RELY ON APPLICATION UNLESS DE- 
LIVERED, HELD AN ESSENTIAL PART THEREOF, AND APPLIC- 
ABLE IN FEDERAL COURT (HEMINGWAY’S COD MSIES. § 5141 
[CODE MISS. 1906, § 2675]). 


Hemingway’s Code Miss. § 5141 (Code Miss. 1906, § 2675), providing that all life 
insurance companies doing business in the state shall deliver to the insured with the 
policy a copy of his application, and that in default thereof the company shall not be 
permitted in any court of the state to deny that any of the statements in the application 
are true, as construed by the Supreme Court of the state, is a rule of substantive law, 
inhering in the contract, and not merely a rule of evidence, and as such applies to 
actions in the federal courts within the state. 

(For other cases, see Courts, Dec. Dig. § 363.) 

In Error to the District Court of the United States for the Southern District of 
Mississippi; Edwin R. Holmes, Judge. 

Action at law by S. L. Burwell, administrator of the estate of John Emmet 
Cunningham, deceased, against the Great Southern Life Insurance Company. Judg- 
ment for plaintiff, and defendant bring error. Affirmed. 

Certiorari denied 46 S. Ct. ——, 70 L. Ed. ——. 

R. H. Thompson, of Jackson, Miss., and W. A. Vinson and Fred R. Switzer, both 
of Houston, Tex., for plaintiff, in error. 

J. F. Barbour, of Yazoo City, Miss., and A. M. Pepper, of Lexington, Miss. 
(Boothe & Pepper, of Lexington, Miss., and Barbour & Henry, of Yazoo City, Miss., 
on the brief), for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. In this case it appears that plaintiff in error, hereafter 
referred to as the insurance company, a Texas corporation, issued two policies of insur- 
ance on the life of John Emmet Cunningham. each for $5,000. The policies were 
dated September 30, 1923, and contained a provision making them incontestable from 
two years after the date of issue, except for nonpayment of premiums, etc. The 
application of the insured contained this clause: “This application and the policy 
which may be issued thereon is to be construed under and by virtue of the laws of the 
state of Texas.” 

The insured died July 23, 1924, less than a year after the issuance of the policies, 
and within the contestable period. Thereafter the insurance company filed a bill in 
equity in the District Court, seeking to cancel the policies on the ground that the 
insured was guilty of fraud in making false answers to material questions in the appli- 
cation. ‘No hearing was had on the bill, and in October, 1924, within the contestable 
period, suit was brought by defendant in error, administrator of the estate of the 
insured, hereafter called the administrator, in the circuit court of Holmes county, 
Miss., to collect on the policies. 

The insurance company removed the suit from the state court to the District 
Court, and thereafter filed pleas to the declaration, in which it set up the pendency of 
the suit in equity to cancel the policies, and prayed that the suit at law be stayed until 
after the determination of that suit, and also set up the fraud of the insured in 
untruthfully answering material questions in the application. The administrator filed 
a demurrer to defendant’s plea, based on the pendency of the suit in equity, which was 
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sustained, and filed replications to the other pleas, relying on a statute of the state of 
Mississippi, which is as follows: : 

“All life insurance companies doing business in the state of Mississippi shall 
deliver to the insured with the policy, certificate or contract of insurance in any form 
a copy of the insured’s application, and in default thereof said life insurance company 
shall not be permitted in any court of this state to deny that any of the statements in 
re pian are true.” Section 5141, Hemingway’s Mississippi Code (Code 1906, 
§ 2675). 

The insurance company filed demurrers to these replications, and a hearing was 
had. The District Court overruled the demurrers to the replications, defendant 
declined to plead further, and judgment was entered for the administrator for the full 
value of both policies, $10,000, with interest. To reverse that judgment this writ of 
error is prosecuted. 

The questions presented are interesting and somewhat complicated. We have been 
greatly facilitated in considering them by the able arguments and exhaustive briefs of 
counsel for both parties. ; 

[1] It is the contention of the insurance company that the suit in equity should have 
been first determined by the District Court, before taking up the suit at law on the 
policies. Undoubtedly the insurance company had the right to file such a suit, but the 
bill and other pleadings, if there be such, in that suit, are not in the record. It might 
be said that that question is not before us; however, we assume that the same cause 
of action was presented as is relied on by the insurance company to defeat recovery on 
the policies. The District Court could take notice of the suit in equity, and, if the 
identical questions were presented in the suit at law, there was no necessity to first 
try the suit in equity, and it might be considered as moot. 

{2] The insurance company contends that, as the statute of Mississippi provides that 
a suit may not be maintained in a court of the state, it has no application to the federal 
courts; and, further, because of the provision in the application that the policy is to 
be construed under the laws of Texas, which do not require a copy of the application 
to be furnished to the insured, the provision of the Mississippi statute has no applica- 
tion to the policies at all. These propositions may be considered together. 

The insurance was solicited and the policy delivered in the state of Mississippi, and 
the insurance company is licensed to do business in that state; in fact, it is conceded 
that the policies are Mississippi contracts. Such being the case, it is settled that the 
policies are governed by the law of Mississippi, notwithstanding the agreement of the 
parties that they be construed under the law of Texas. New York Life Ins. Co. v. 
Cravens, 20 S. Ct. 962, 178 U. S. 389, 44 L. Ed. 1116. 

[3] The Supreme Court of Mississippi, in the case of Sovereign Camp, W. O. W., v. 
Farmer, 77 So. 655, 116 Miss. 626, a case practically the same in its facts as this one, 
held that the section above quoted was a rule of substantive law, and not a rule of evi- 
denice, and gave full effect to its provisions. We agree with the interpretation of the 
statute by the Supreme Court of Mississippi, but we would be bound to follow it in 
any event, as the state undoubtedly had the right to adopt the law. It applies to all 
insurance companies, both foreign and domestic, equally, is a rule of property, and 
does not infringe any of the insurance company’s constitutional rights. Hancock Mut. 
Life Ins. Co. v. Warren, 21 S. Ct. 535, 181 U: S. 73, 45 L. Ed. 755. 
[4] It must be remembered that this suit was instituted originally in the state court. 
Citation of authority is hardly required to show that a litigant cannot be deprived of 
any substantial rights by removal to the federal court; however, the following cases 
are in point: Miller v. Williams, 258 F. 216, 169 C. C. A. 284; Texas & Pac. Ry Co. 
v. Humble, 21 S. Ct. 526, 181 U. S. 57, 45 L. Ed. 747. Aside from that, we think the 
words of the statute, “in any court of this state,” are a mere matter of form. The 
statute would be clear and comprehensive without their inclusion, and’ feredal courts 
would have to give effect to it in all cases where it would apply. In passing it may 
be noted that the Supreme Court has frequently held that the courts of the United 
States are courts of the state in which they sit for the purpose of the application of 
local statutes. See Metcalf v. Watertown, 14 S. Ct. 947, 153 U. S. 671, 38 L. Ed. 861. 
It is, of course, admitted that the insurance company did not. furnish the insured 


with a copy of the application. We find no error in the record. 
Affirmed. 
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PONDER v. LAMAR LIFE INS. CO. f ; 
(Circuit Court of Appeals, Fifth Circuit. March 11, 1926. Rehearing Denied 
April 8, 1926.) 
No. 4644 


0. : 

12 Federal Reporter (2d) 257. 

INSURANCE—LIFE POLICY, REQUIRING PAYMENT OF FIRST AN- 
NUAL PREMIUM BEFORE IT SHOULD TAKE EFFECT, BUT ALSO 
PROVIDING FOR SEMIANNUAL OR QUARTERLY INSTALLMENTS, 
HELD tO TAKE Er®FECT ON PAYMENT OF QUARTERLY INSTALL- 
MENT, BUT TO REMAIN IN FORCE ONLY UNTIL SECOND IN- 
STALLMENT BECAME PAYABLE. 


A life policy required delivery and payment of the first premium before it should 
take effect, and stated the annual premium; but it provided that insured had the right 
at any time to substitute semiannual or quarterly installments, which would “continue 
the insurance in force for the time paid for.” The policy was delivered on payment 
by insured of a quarterly installment for which receipt was given. Held that, as rec- 
ognized by the parties, the installment provision applied to the first premium, that 
the policy took effect, but remained in force only until the second installment became 
payable, and that on default in such payment it lapsed under its terms. 

(For other cases, see Insurance, Dec. Dig. § 360[1]). 

In Error to the District Court of the United States for the Western District of 
Louisiana; Benjamin C. Dawkins, Judge. 

Action at law by Mrs. Gertrude S$. Ponder: against the Lamar Life Insurance 
Company. Judgment for defendant, and planitiff brings error. Affirmed. 

For opinion below, see 6 F. (d) 294. 

Joseph D. Barksdale, Otis W. Bullock, and Howard B. Warren, all of Shreve- 
port, La., for plaintiff in error. 

Eugene J. McGivney, of New Orleans, La., and W. Calvin Wells, of Jackson, 
Miss., for defendant in error. 

Before Walker and Foster, Circuit Judges, and Grubb, District Judge. 

WaLtkKeER, Circuit Judge. This was an action by the plaintiff in error, the bene- 
ficiary named in a policy, dated September 14 1923, in the sum of $20,000, upon the 
life of her deceased husband. The petition alleged that the policy was issued upon 
the payment of the first annual premium stipulated therein, and that the insured died 
on April 15, 1924. The answer to the petition denied its allegation as to the payment 
of premium, and averred: “ * * * That the assured had elected, under the pro- 
visions of the policy contained on page 2 thereof, to make the payment of the premium 
on a quarterly basis, and after the payment of the first quarterly premium of two 
hundred and seventy-six and 60/100 ($276.60) dollars made no further payments of 
premiums on the said policy. That at the date of the death of the assured the policy 
was not in force as alleged in the petition, but under the terms of the said policy it 
had become forfeited and void for nonpayment of the premium due thereon, notwith- 
standing legal notice of the due date thereof had been given.” 

The case was tried by the court without a jury, and resulted in a judgment in 
favor of the insurer. Over plaintiff's obiection the court admitted evidence to the 
effect that at the time of the delivery of the policy only the sum of $276.60 was paid, 
which the insurer accepted as a quarterly premium, the insured receiving a receipt for 
that amount as a quarterly premium, and that the insured, long before his death, was 
timely notified of the failure to pay the subsequent installments, as well as the 
forfeiture of the policy resulting from such failure. 

The policy contained the following: 

“Amount, $20,000.00 No. 31499. 
“Premium, $1,044.00 Age 56. 

“In consideration of the signed application for this policy, which is the basis and 
is hereby made a part of this contract, a copy of which application is attached hereto, 
and the payment of the premium herein stated, in the manner specified, hereby insures 
the life of the person designated as the insured for the amount named herein, payable 
as specified, subject to the conditions, provisions, and privileges on the following pages 
hereof, which are hereby made a part of this contract. 

* ok * * * ok * *. * ad * cd ok Oo” 

“Premium.—One thousand forty-four and 00/100 ‘dollars, payable on delivery of 
this policy, and thereafter annually at the home office of the company, or as provided 
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under the heading ‘Premium Payments’ on the second page hereof, in exchange for 
the company’s receipt, on or before the 14th day of September in every year during 
the continuance of this policy. 

* : » * + * * * * * * x * 

“Premium Payments.—This policy shall not take effect until the first premium is 

id, and the policy actually delivered during the life and good health of the insured. 
Fach premium after the first year’s premium is due and payable in advance at the 
home office of the company in the city of Jackson, Mississippi, but will be accepted 
elsewhere when duly paid in exchange for the company’s receipt, signed by the presi- 
dent, a vice president, secretary, or assistant secretary, and countersigned by the agent 
designated therein. If any premium is not duly paid, the policy shall cease and 
determine, except as provided in the nonforfeiture provisions of the policy. 

* 4 * * * 4 * * * * * x * * 

“Change in Payment of Premiums.—The insured has the right, at the time any 
premium falls due, to pay an annual premium or substitute therefor semiannual or 
quarterly installments, according to the company’s schedule for the kind of policy 
held, and such installments will continue the insurance in force for the time paid for, 
in accordance with the privileges, conditions, and provisions of this policy, the balance 
of any year’s premium unpaid being deducted in any settlement or claim thereunder. 

“The annual premium is $1,044.00; semiannual, $543.00; quarterly, $276.60. 

“Grace in Payment of Premiums.—After this contract has been in force three 
months, an extension of one month (not less than 30 days) will be allowed in the 
payment of any premium, and the company agrees to accept, without further medical 
examination, any premium, without interest charge, if tendered within one month 
from due date, during which time the policy will remain in full force, subject to the 
deduction of the unpaid premium or any installment thereof, should the policy become 
a claim during such period of grace.” 

The insured’s application, which was attached to the policy, contained the 
following : 

“Total first premium, $1,044.00. 

“Is first premium to be annual, semiannual, or quarter-annual? A. 

* * * * * * x * * * * * * + 

“T agree as follows: (1) That the insurance hereby applied for shall not take 
effect unless the full first premium is paid and the policy is delivered to and received 
by me during my lifetime and good health, and that, unless otherwise agree in writing, 
the policy shall then relate back to and take effect as of the date of this application.” 

The just quoted part of the application shows that when the policy was applied 
for the applicant indicated that the first premium would be an annual one, in the sum of 
$1,044. Evidently the policy was prepared and signed in the expectation that that 
amount would be paid upon the delivery of the instrument. In behalf of the plaintiff 
it was contended that the intentional delivery of the policy without requiring payment 
of the annual premium stated therein had the effect of estoppinng the insurer to deny 
that credit for that premium was given, or to claim a forfeiture of the policy for non- 
payment of a premium covering any part of the year beginning at the date of the 
policy. It is not necessary to determine whether such would or would not have been 
the result, if the policy had been intentionally delivered without requiring the payment 
of any premium at the time of delivery, as a quarterly premium was paid and accepted 
when the policy was delivered. 

The evidence shows that the parties to the transaction treated the provision headed 
“Change in Payment of Premiums” as applicable to the first premium as well as to 
premiums falling due after the policy went into effect. The giving and acceptance of 
the receipt for $276.60 as a quarterly premium (that being the amount of a quarterly 
premium stated in the policy) was as much a part of the transaction which brought 
into existence the insurance contract as the delivery and acceptance of the policy itself. 
Considered together, the two instruments delivered to and accepted by the insured, 
the policy and the receipt for the quarterly premium of $276.60, show that the insurer 
consented to put the policy into effect upon the paymnt of a quarterly premium, instead 
of an annual one, and that the insured understood that such payment would keep the 
policy in force only for the time paid for and the additional one month provided for 
by the clause as to “Grace in Payment of Premiums.” The language of that provision, 
“After this contract has been in force three months an extension of one month * * * 
will be allowed,” etc., indicates an intention to provide for the contingency of the first 
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premium being such that another premium would be due at the end of three months 
from the date the policy became effective. 

The policy itself contained no acknowledgment by the insurer of the payment of 
any premium. Considered together, the policy and the receipt show that at the time 
the contract of insurance came into existence a quarterly premium was substituted for 
an annual one, with the result that the payment then made kept the policy in force 
only so long as, under the terms of the policy, the payment of a quarterly premium 
would keep it in force. No evidence adduced tended to prove that, by inducing the 
insured to believe that the payment he made would. keep the policy in force for one 
year, the insurer estopped itself to claim that the policy ceased to be effective by the 
insured’s failure to pay another premium within that time. On the contrary, the evi- 
dence indicates that, without protest from the insured, he was notified long before 
his death of the forfeiture of the policy for the nonpayment of another installment of 
premium within the time allowed. 

Nothing in the record indicates that at or subsequent to the time when the policy 
went into effect the insured understood or claimed that he had any rights thereunder, 
except such as, by the terms of the policy, resulted from the payment of an initial 
quarterly premium. To hold that in the circumstances of its delivery and acceptance 
the policy meant that it was to remain in force for a year from its date, though only 
the initial quarterly premium was paid, would give to what occurred when the contract 
was made an effect plainly not intended or expected by either party to the transaction. 
By the express terms of the policy it ceased and determined prior to the insured’s 
death as a result of his failure to pay a premium within the time allowed. 

The judgment is affirmed. 


MACK v. CONNECTICUT GENERAL LIFE INS. CO. OF HARTFORD 
(Circuit Court of Appeals, Eighth Circuit. March 30, 1926.) 
No. 7034. 
12 Federal Reporter (2d) 416. 
INSURACNE—PROVISION OF LIFE POLICY, EXCEPTING RISK OF 
SUICIDE WITHIN TWO YEARS, IS NOT INVALIDATED BY CLAUSE 


MAKING POLICY INCONTESTABLE AFTER TWO YEARS. 

A provision of a life policy that it shall be incontestable after two years, except 
for nonpayment of premiums, etc., is entirely consistent with a further clause that 
suicide by insured within two years is not a risk assumed; the former being a con- 
tractual statute of limitation in favor of insured, and the latter a limitation of the risk. 

(For other cases, see Iinsurance, Dec. Dig. § 445[3]). 


2. INSURANCE—ILLINOIS STATUTE HELD NOT TO INVALIDATE PRO- 
VISION OF LIFE POLICY EXCLUDING SUICIDE RISK (HURD’S REV. 
ST. ILL. 1917, C. 73, § 208u, SUBD. 3). 

Hurd’s Rev. St. Ill. 1917, c. 73, § 208u, subd. 3, providing that the application 
and policy shall constitute the entire contract of life insurance and shall be incon- 
testable after two years, except for non-payment of premiums, etc., does not invalidate 
a provision of the contract that suicide of insured is not a risk assumed, and does 
not preclude the defense of suicide after the two years as a risk not within the con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 445[3]). 

3. INSURANCE—RELEASE EXECUTED BY BENEFICIARY OF LIFE 
POLICY HELD VALID ON EVIDENCE. 

A release executed by the beneficiary of a life policy on a settlement /eld, in 
the evidence not procured by fraud and valid. 

(For other cases, see Insurance, Dec. Dig. § 665[7]). 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Cross-bill by Bessie M. Mack against the Connecticut General Life Insurance 
Company of Hartford. Decree for defendant, and complainant appeals. Affirmed. 

Certiorari denied 46 S. Ct——, 70 L. Ed. ——. 

James J. O’Donohoe, of St. Louis, Mo. (John B. Dempsey, of St. Louis, Mo., 
and Howe, Fordham & Kreamer, of Chicago, Ill., on the brief), for appellant. 

Frank H. Sullivan, of St. Louis, Mo. (James C. Jones, Lon O. Hocker, Eugene 
H. Angert, and James C. Jones, Jr., all of St. Louis, Mo., on the brief), for appellee. 
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Before Kenyon, Circuit Judge, and Youmans and Faris, District Judges. 

YouMANS, District Judge. On the 18th of February, 1919, at Chicago, Andrew C. 
Mack made application to appellee for a policy of life insurance, and on the 3d of 
March, 1919, appellee at Chicago issued to him the policy involved in this case, by 
which the appellee agreed in consideration of the payment of the premiums therein 
stipulated, to pay his wife, the appellant, $7,500 at his death. A rider was attached 
to the policy by which appellee promised to pay $15,000 in the event of the accidental 
death of the insured. The policy contained the following stipulation : 

“This policy shall be incontestable after two years trom its date of issue, except 
for nonpayment of premiums or violation of the conditions of the policy relating 
to military or naval service in time of war. If the age of the insured be misstated, 
the liability of the company shall be the amount of insurance which the premium 
would have purchased at the correct age.” 

The policy also contained the following provision: 

“Suicide, sane or insane, within two years from the date of issue of this policy 
is not a risk assumed by the company.” 

The provision in the policy for double indemnity reads as follows: 

“On receipt of due proofs that the death of the insured occurred during the 
continuance of the policy under its original conditions, and before attaining the age 
of seventy years, as the result of bodily injuries, effected directly and independently 
of all other causes through external, violent, and accidental means, of which, except 
in case of drowning or of internal injuries revealed by an autopsy, there is a visible 
contusion or wound on the exterior. of the body, and that such death occurred within 
ninety days from the date of the accident the company will pay, instead of the face 
amount of this policy, double that amount, to wit, fifteen thousand dollars, less any 
indebtedness thereon to the company and any unpaid premium or portion of the 
premiums for the current policy year. Provided: That death, resulting from 
suicide (sane or insance) shall not be covered under the terms of this rider.” 

The insured died on October 6, 1920. Appellant made and sent to appellee proof 
of his death. Under date of December 27, 1920, appellee by its manager sent to 
appellant a letter containing the following statement: 

“In regard to your claim, we are sorry to find that the circumstances of the 
death of Mr. Mack indicate that there is no liability against this company under the 
policy No. 135,291.” 

Appellant brought suit on the policy for $15,000 in the circuit court of Cook 
County, ll., on August 20, 1921. On the 20th of September, 1921, appellee filed a 
plea of general issue to the declaration. On February 8, 1922, appellee filed a 
special plea alleging the suicide of the insured, and set out the provisions of the policy 
relating thereto. 

On the 22d of January, 1923, appellant, in consideration of the sum of $4,000 
paid her by appellee, signed and delivered to its attorneys a release of appellee from 
any liability on account of the policy. The suit in the Cook County circuit court 
was dismissed by appellant. Afterwards appellant sued appellee on the same policy 
in the circuit court of the City of St. Louis, Mo. This suit was for $11,000. The 
case was removed on motion of appellee to the United States District Court for 
the Eastern District of Mussouri on the ground of diversity of citizenship. After 
the removal of the case, appellant filed an amended petition. The answer alleged the 
suicide of the insured, and pleaded the suicide clause of the policy and also the 
compromise and release. 

Appellant filed a replication admitting the release, but denying the fact of 
suicide, and setting up the incontestable provision of the policy by which it was 
alleged the defense of suicide was not available to appellee. 

By way of cross-bill, appellant alleged that the release was procured by fraud; 
that it was of no legal effect, and prayed its cancellation. 

The case was transferred to equity. The court held that the release was not 
fraudulently obtained, and that it was a complete bar to appellze’s action. 

[1,2] Counsel for appellant contend that the policy is an Illinois contract, and 
that the Illinois statute and the decisions of its highest courts are parts of that 
contract. This may be conceded. They contend further that the suicide clause is 
repugnant ‘to the statute and is therefore void, and also that the incontestable clause 
and suicide clause are contradictory, and that the former controls. 

The statute referred to (subsection 3 of section 208u c. 73, Revised Statutes 
of IHinois 1917 [Hurd], p. 1736), reads as follows: 
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“That the policy, together with the application therefor, a copy of which ap- 
plication shall be indorsed upon or attached to the policy and made a part thereof, 
shall constitute the entire contract between the parties and shall be incontestable after 
two years from its date, except for nonpayment of premiums and except for 
violations of the conditions of the policy relating to the naval or military service in 
time of war: Provided, that the application therefor need not be attached to any 
policy containing a clause making the policy incontestable from date of issue.” 

The decision referred to is Monahan v. Metropolitan Life Insurance Co., 119 
N. E. 68, 283 Ill. 136, L. R. A. 1918D, 1196. 

The statute provides that the application and policy “shall constitute the entire 
contract between the parties.” To give to the remainder of the section the effect 
contended for by counsel for appellant would be to say that the application and 
policy shall not constitute the entire contract between the parties, but, regardless 
of what such application and policy may contain, the contract shall be something 
other than set out therein. The statute does not undertake to limit the right of 
parties to a life insurance contract to except or exclude therefrom certain risks. It 
does not say that any such exception or classification shall be void. In the case of 
Hawkeye Commercial Men’s Association v. Christy (C. C. A.) 294 F. 208, 213 (40 
A. L. R. 46), this court said: 

“The parties to insurance contracts have the right and power to contract for 
what accidents and risks the company shall and for what accidents and risks they 
shall not be liable, and the courts may not make new or different contracts for ‘ie 
The function and duty of the courts consists simply in enforcing and carrying out 
the contract actually made by the parties.” 

This statement was quoted and approved in the case of Speelman v. Iowa State 
Traveling Men’s Association (C. C. A.) 4 F. (2d) 501, 504. 

The case of Monahan v. Metropolitan Life Insurance Co. supra, does not sustain 
the contention of counsel for appellant. In that case the Supreme Court of Illinois 
said : 

“In passing upon the validity of incontestable clauses in policies of insurance, 
the courts have defined their purpose, and, when this purpose as so judicially de- 
termined is considered, it aids in the construction of the language used in an incon- 
testable clause. Incontestable provisions in insurance policies have been held valid 
as creating a short statute of limitations in favor of the insured; the purpose of 
such provisions being to fix a limited time within which the insurer must ascertain 
the truth of the representations made.” 

The contract provision expressly excluding the assumption of the risk of suicide 
for two years is entirely distinct from the incontestable clause, is consistent with it, 
and the one in no way contradicts the other. There is a distinction between facts 
which would warrant a recission of the contract and a risk not covered by the con- 
tract. The incontestable clause relates to the former. The suicide clause relates 
to the latter. Hearin v. Standard Life Insurance Co. (D. C.) 8 F. (2d) 202. 

A contest made within two years is not to be confused with a defense of death 
by suicide committed within two years. In the incontestable clause the two-year 
period is a period of limitation. The contest by suit or answer must be instituted 
within two years from the issuance of the policy. Missouri State Life Insurance 
Co. v. Cranford, 257 S. W. 66, 161 Ark. 602, 31 A. L. R. 93. But in the suicide clause 
the two-year period is a period of exclusion of risk on account of suicide. That 
clause does not undertake to limit the time within which the defense of suicide may 
be made, nor does the staute of Illinois, above quoted, undertake to do so. 

[3] The death of the insured occurred within two years from the date of issue 
of the policy. His body was found in Lake Michigan early m the morning. The 
insurance company caused an investigation to be made. It denied liability under 
the policy on the ground that such investigation indicated suicide. Appellant made 
the settlement in the absence of her lawyers, but it appears from the testimony that 
she acted upon the advice of friends. No misrepresentation of the contract of 
insurance, nor of its legal effect was made to her by the attorneys for the appellee, 
to whom she delivered the release. The court, after hearing the evidence, found 
that it did not sustain the allegations of fraud in procuring the release. After reading 
the record we are convinced that such finding is correct. The decree is therefore 
affirmed. 
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WASTUN v. LINCOLN NAT. LIFE INS. CO. OF FT. WAYNE, IND. 
(No. 7043.) 
(Circuit Court of Appeals, Eighth Circuit. April 2, 1926.) 
12 Federal Reporter, (2d) 422. 
2. INSURANCE—CONTRACT OF REINSTATEMENT OF LIFE POLICY 
HELD CONTRACT OF STATE OF INSURER’S HOME OFFICE, WHERE 
APPLICATION FOR REINSTATEMENT WAS ACCEPTED AND NOT 


GOVERNED BY LAWS GOVERNING POLICY ORIGINALLY (REV. 
CODE S. D. 1919, §§ 9330, 9331, 9340). 


Where application for reinstatement of a lapsed life policy contained a state- 
ment that the policy should not be considered reinstated until the application should 
be duly approved by the company at its home office, and that, if not approved, the 
advance payment tendered therewith should not be binding on the company, but 
should be returned, the contract of reinstatement was a contract of the state of the 
home office and not governed by Rev. Code S. D. 1919, §§ 9330, 9331, 9340, though 
policy was originally South Dakota contract. 

(For other ‘cases, see Insurance, Dec. Dig. § 365[1]). 


5. INSURANCE—AGREEMENT THAT FAILURE TO PAY NOTE FOR 
PREMIUM SHALL TERMINATE POLICY IS VALID, AND NO AF- 
FIRMATIVE ACT OF CANCELLATION IS NECESSARY. 

In the absence of statute, a contract between insured and insurer that the policy 
shall cease to be in effect if a note given for payment of a premium is not paid 
at maturity is valid, and no affirmative action by the insurer canceling the policy 
is necessary. 

(For other cases, see Insurance, Dec. Dig. §§ 310[2], 349[3]). 


6. INSURANCE—CONTRACT FOR REINSTATEMENT OF LIFE POLICY 
HELD NOT INVALIDATED BY STATUTE (BURNS’ ANN. ST. IND. 
1914, § 4622a.) 

Burns’ Ann. St. Ind. 1914, § 4622a, providing that no life policy shall be issued 
in the state unless it contains a provision that the policy and application attached shall 
constitute the entire contract, held not to invalidate a contract for reinstatement of a 
lapsed policy on terms agreed upon though some of such terms are expressed in a 
note given for a deferred premium. 

(Fo rother cases, see Insurance, Dec. Dig. § 365[1]). 

7. INSURANCE—AGREEMENT FOR REINSTATEMENT OF LAPSED 
POLICY IS NEW CONTRACT. 

After a life policy has ceased to be in force, because of nonpayment of a premium, 
an agreement for reinstatement of the policy is a new contract. 

(For other cases, see Insurance, Dec. Dig. § 365[1]). 

8. INSURANCE. 

The rights of the beneficiary in a life policy are dependent on the keeping in 
force of the policy.’ 

(For other cases, see Insurance, Dec. Dig. § 311[1]). 

In Error to the District Court of the United States for the District of South 
Dakota; James D. Elliott, Judge. 

Action at law by Ella Wastun against the Lincoln National Life Insurance Com- 
—_ 4! Ft. Wayne, Ind. Judgment for defendant, and plaintiff brings error. 

rmed. 


George J. Danforth, of Sioux Falls, S. D. (Edward D. Barron, of Sioux Falls, 
S. D., on the brief), for plaintiff in error. 

Fred B. Shoaff, of Ft. Wayne, Ind. (Charles O. Bailey, John H. Voorhees and 
Theodore M. Bailey, all of Sioux Falls, S. D., on the brief), for defendant in error. 

Before Sanborn, Circuit Judge. and Munger and Johnson, District Judges. 
_  Muncer, District Judge. The plaintiff in error brought suit against the defendant 
in error to recover upon a policy of insurance issued by the defendant in error upon 
the joint lives of the plaintiff in error and her husband, Cornelius O. Wastun, payable 
to the survivor upon the death of either of the insured persons. The action was 
dismissed, and this error proceeding is brought to review the judgment of dismissal. 
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The question presented is whether the policy was in force at the time of the death 
of the husband of the plaintiff in error. 

[1] The case was presented to the court upon the pleadings and a written stipu- 
lation of the facts. The sufficiency of these facts to support the judgment may be 
reviewed in this proceeding, because an agreed statement of facts submitted to the 
court and upon which its judgment is founded is equivalent to a special finding of 
the facts. Lehnen v. Dickson, 13 S. Ct. 481, 148 U. S. 71, 73, 37 L. Ed. 373; Super- 
visors v. Kennicott, 103 U. S. 554, 556, 26 L. Ed. 486; Fellman v. Royal Ins. Co., 
185 F. 689, 690, 107 C. C. A. 637; Mutual Life Ins. Co. of New York v. Kelly, 114 
F. 268, 271, 52 C. C. A. 154. The policy was issued May 16, 1921. The application 
for the insurance was executed in South Dakota and delivered to the company’s agent 
in South Dakota, and the policy of insurance was delivered to the insured in that 
state. The policy contained a provision that the insurance was granted in consideration 
of the payment in advance of $164.50, and the annual payment of a like sum to the 
company on or before the 16th day of every May thereafter during the continuance 
of the contract. The policy also contained a provision that “one month of grace (not 
less than 30 days) without interest charge shall be allowed in the payment of any 
premium after the first, during which time the policy shall remain in force.” Another 
provision allowed the reinstatement of the policy, if it should lapse, if the insured 
jointly furnished evidence of insurability satisfactory to the company, and paid all 
premium arrears with interest thereon. The second annual premium was due on 
May 16, 1922. It was not paid then, nor within the period of one month thereafter. 
On July 17, 1922, the insured each made a written application for the reinstatement 
of the policy. With the applications there was delivered to the company’s local agent 
in South Dakota $89.50 in money and a promissory note signed by Mr. Wastun, the 
husband of the plaintiff in error, dated June 5, 1922, whereby he promised to pay the 
company $75 on November 16, 1922, with interest from June 16, 1922. This note 
contained these provisions: 

“On November 16. 1922, after date, for value received, I promise to pay to the 
order of the Lincoln National Life Insurance Company at Minneapolis, Minnesota, 
seventy-five and no/100 dollars, with interest at the rate of six per cent. per annum 
from June 16, 1922. 

“This note, together with eighty-nine and 50/100 dollars in cash is tendered to 
said company by the maker upon the understanding and agreement that it shall not be 
binding upon the maker until it is accepted by the secretary or assistant secretary of 
said company, if and when accepted such acceptance shall be upon the following 
express agreement, to wit: 

“That although the annual premium due on the 16th day of May, 1922, on policy 
No. 86758, has not been paid, the insurance thereunder shall be continued in force 
until midnight of the due date of this note; that if this note is paid on or before the 
date it becomes due, or within fifteen days thereafter, such payment, together with 
said cash, will then be accepted by the company as payment of said premium, and 
all rights under said policy shall thereupon be the same as if said premium had been 
paid when due; that, if this note is not paid on or before the day it becomes due, or 
within fifteen days thereafter, it shall thereupon automatically cease to be a claim 
against the maker, and said company shall retain said cash as a part compensation 
for the rights and privileges hereby granted and all rights under said policy shall 
be the same as if said cash had not been paid nor this agreement made; that said 
company has duly given every notice required by its rules or by the laws of any 
state in respect to said premium, and in further compensation for the rights and 
privileges hereby granted the maker hereof has agreed to waive, and does hereby 
waive, every other notice in respect to said premium or this note, it being well under- 
stood by said maker that said company would not have accepted this agreement if any 
notice of any kind were required as a condition to the full enforcement of all its 
terms.” 

The note was not paid at the date when it was due, nor was it ever paid. Mr. 
Wastun died on or about May 30, 1923. 

{2] The plaintiff in error contends that the contract between the parties is gov- 
erned by the laws of South Dakota, and especially by portions of the statutes of that 
state providing that no policy of life insurance shall be issued or delivered in the 
state unless authorized by other portions of the statutes, a provision that the policy 
shall constitute the entire contract between the parties, and a provisions that no life 
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insurance company shall make any discrimination between policy holders of the same 
class in the amount and payment of premiums. South Dakota Rev. Code (1919) 
§§ 930, 9331, 9340. She further contends that the construction placed upon these 
statutes by the Supreme Court of South Dakota, in the case of Ritter v. American Life 
Ins. Co., 203 N. W. 503, should be adopted by this court. The basis of these conten- 
tions is that the contract was one governed by the laws of South Dakota. The facts 
are undisputed that, after the policy had lapsed because of the failure of the insured 
to pay the second annual premium, the insured delivered to the company’s local agent 
in South Dakota the written applications for reinstatement of the policy. the sum 
paid in cash, and the note. The applications were addressed to the company, and the 
note was payable to the company. The agent sent the applications, the note, and 
the money to the head office of the company at Ft. Wayne, Ind., and at that place 
they were accepted by the company July 20, 1922. The applications for reinstate- 
ment were mere proposals to the company. They requested the company to revive 
the policy, reciting that it had lapsed on May 16, 1922. ‘The applications contained 
statements certifying to the good health of the insured, and a statement as follows: 

“I also further agree that the said policy shall not be gonsidered reinstated until 
this application shall be duly approved by the company at its home office and that 
any payment of premium made by me in advance shall not be binding upon the 
company until this application shall be so approved. It is understood that the amount 
of such advance payment shall be returned to me in case the company does not approve 
this application for reinstatement of said policy.” 

[3, 4] In the note was the statement, already quoted, that it was tendered to the 
company on the understanding and agreement that it should not be binding on the 
maker until it was accepted by the secretary or aSsistant secretary of the company. 
It is clear that the contract for reinstatement of the policy was an Indiana conract. 
The test of the place of a contract is the place where the last act was done by either 
of the parties, essential to a meeting of the minds. Mitchell Furn. Co. v. Selden 
Breck Co., 42 S. Ct. 84, 257 U. S. 213, 214. 66 L. Ed. 201; Clark v. Belt, 223 F. 573, 
577, 138 C. C. A. 1; Elliott on Contracts, §§ 62, 1116. The validity and interpretation 
of the contract are governed by the law of the place where it is made. Scudder v. 
Union National Bank, 91 U. S. 406, 412, 413, 23 L. Ed. 245; Pritchard v. Norton, 
1 S. Ct. 102, 106 U. S. 124, 130, 27 L. Ed. 104. After the company had accepted the 
applications, the contract consisted of the applications, the note, and the policy. Iowa 
Life Insurance Co. v. Lewis. 23 S. Ct. 126, 187 U. S. 335, 346, 47 L. Ed. 204; Insur- 
ance Co. v. Norton, 96 U. S. 234, 240, 24 L. Ed. 689. The statutes of South Dakota 
did not enter into the making of this contract for reinstatement of the policy, nor 
did they govern its validity, nor the interpretation to be put upon the terms of the 
contract. 

[5, 6] In the absence of a statute, a contract made between the insured and the 
insurer, providing that a policy shall cease to be in effect, if a note, which has been 
given for the payment of a premium on the policy, is not paid at maturity, is a valid 
contract, and no affirmative action by the insurer canceling the policy is necessary. 
Iowa Life Insurance Co. v. Lewis, 23 S. Ct. 126, 187 U. S. 335, 351, 353. 47 L. Ed. 
204; Manhattan Life Ins. Co. v. Wright, 126 F. 82, 85, 61 C. C. A. 138; Lefler v. New 
York Life Ins. Co., 143 F. 814, 817, 74 C. C. A. 488; New York Life Ins. Co. v. 
Slocum, 177 F. 842, 847, 101 C. C. A. 56; Reed v. Bankers’ Reserve Life Ins. Co. 
(C. C.) 192 F. 408, 411; Philadelphia Life Ins. Co. v. Hayworth (C. C. A.) 296 F. 
339, 343. At the time of the making of the contract in question, there was in effect 
in Indiana a statute somewhat similar to the statutes of South Dakota, which have 
been mentioned. Section 4622a, Burns’ Ann. Indiana Stats. (1914), provided that no 
policy of life insurance should be issued or delivered in that state, or be issued by a life 
insurance company organized under the laws of that state, unless it contained a pro- 
vision “that the policy, together with the application therefor, a copy of which applica- 
tion shall be attached to the policy and made a part thereof, shall constitute the entire 
contract between the parties and shall be incontestable after not more than two years 
from its date, except for non-payment of premiums and except for violation of the con- 
ditions of the policy relating to naval and military service in time of war.” In Cough- 
lin.v. Reliance Life Ins. Co. (Minn.) 201 N. W. 920, it was held that the effect of the 
Minnesota statutes prohibiting insurance companies from making any contract except 
as expressed in the policy and requiring the entire contract to be expressed in the policy 
was to strike down as nugatory, because not stated in the policy, a condition stated in a 
note given to the company by the insured for a portion of the second annual premium 
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on his policy. The condition was that, if the note was not paid when due, the policy was 
to be considered as lapsed as of the date of the note. It was held that such a condition 
did not invalidate the obligation of the maker of the note, although the note contained 
a provision that if it was not paid when due, it should automatically cease to be a 
claim against the maker. The decision also rejected the contentions that the statute 
only required the policy to express the contract of insurance when it was issued, and 
did not prevent the making of a subsequent contract for a forfeiture of the policy if a 
note given for the premium was not paid, In the case of Ritter v. American Life 
Ins. Co., 203 N. W. 503, the Supreme Court of South Dakota accepted the reasoning 
of the Coughlin Case as applied to a note for the third annual premium, containing 
a release of the insurance company from liability in case the note was not paid at 
maturity, because the South Dakota statute required the policy to express the entire 
contract between the parties. 

Assuming that the statute of Indiana applies to the contract for reinstatement 
of a policy which had been issued in South Dakota, no decision by the Supreme Court 
of Indiana has been cited construing the statute so far as it applies to conditions in a 
contract between the insured and the insurer for reinstatement of a lapsed policy. 
That this statute requires a policy, when originally issued, to contain all the contract, 
must be conceded. If the policy involved in this case states all of the contract between 
the parties, it ceased to be a claim against the company when the second premium 
was not paid. If it was revived it was solely by reason of the applications therefor, 
the note, the cash payment, and the acceptance of them by the company. Some of the 
terms of this reinstatement were expressed in the note. If those terms are valid, 
then the policy ceased as a liability of the company 15 days after the note became 
due. The plaintiff in error claims that the effect of a statute like that of Indiana, is 
to strike down the portions of the note, other than the obligation to pay the company 
$75 and interest at the maturity of the note. It is obvious that this excision makes a 
new contract between the parties and cuts off essential portions of the contract 
which the parties had made. It would result that, although the contract stated that 
the note was tendered to the company upon the understanding and agreement that, 
if it was accepted, the acceptance should be upon an express agreement stated that 
it would be held that the acceptance would be absolute, freed from the conditions 
named; that, although the contract provided that the policy should continue in force 
only until the due date of the note, the policy would be continued for the full term 
of the second year; that although the contract provided that if the note was paid 
when due, that the payment and the cash previously paid would then be accepted as 
payment of the premium the policy would be held to be in force from the time the 
note was taken, and payment of the note was not necessary to keep the policy alive; 
that the provision in the contract that, if the note was not paid at its due date, it 
should automatically cease to be a claim against the maker would be held to be of no 
force, and the maker would be liable for the amount thereof; that the provision that 
the company shall retain the cash paid as part compensation for the rights granted 
in the contract and the rights granted by the contract and policy should be the same, if 
the note was not paid, as if the cash had not been paid or the agreement made would 
also be held to be of no effect. These claims of plaintiff in error derive support from 
the decisions and the reasoning applied in the Coughlin Case and the Ritter Case. No 
claim is made by plaintiff in error that these provisions were not so essential that the 
note would have been executed even if they had been omitted. If they were illegal 
agreements, then the whole contract is so affected that the courts might refuse to 
enforce it, but the courts are not permitted to make contracts for parties nor to 
alter the obligations of contracts which have been made. The Indiana statute provides 
that no policy of life insurance shall be issued or delivered by a life insurance com- 
pany organized under the laws of that state, unless it shall provide that the policy 
and the application therefor shall constitute the entire contract between the parties. 

{7, 8] The statute does not state that the policy shall continue to be the sole 
contract between the parties. It refers to the policy that is originally issued. After 
it has ceased to be in force, because of nonpayment of the premium, an agreement 
for a reinstatement of the policy is a new contract. Equitable Life Assur. Co. v. 
McElroy, 83 F. 631, 639, 28 C. C. A. 365; 37 Corp. Jur. 495. This new agreement 
is not the issuance of a policy, but a contract for the continuance in force of a former 
contract. This construction of the statute not only complies with its literal terms 
but is necessary for the reasonable protection, both of the policy holder and of the 
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company. It enables the company to give to the policy holder, who is unable to 
make payment in full of his premium, the privilege of making payment at a later 
period or by installments, while the policy is kept alive for his benefit. It gives to 
the company protection from default in payment of the deferred premium, as it had 
been protected by the terms of the policy when the premium first became due. It . 
is essential to the business of life insurance that the companies shall have efficient 
means for collecting the premiums at the time they become due. Klein v. Insurance 
Co., 104 U. S. 88, 91, 26 L. Ed. 662; New York Life Ins. Co. v. Statham et al., 93 
U. S. 24, 30, 31, 23 L. Ed. 789. From this construction of the statute, it would 
follow that the contract as embodied in the note was not invalid, but obligatory on 
the parties. The views which have been expressed are in harmony with the con- 
clusion reached in well-considered cases arising under statutes similar to those of 
Indiana. In these cases the validity of contracts of this nature have been upheld. 
Fidelity Mut. Life Ins. Co. v. Price, 77 S. W. 384, 117 Ky. 25, 32; French v. Columbia 
Life & Trust Co., 156 P. 1042, 80 Or. 412, 420, 441, Ann. Cas. 1918D, 484; Keller v. 
North American Life Ins. Co., 133 N. E. 726, 301 Ill. 198, 209; Short’s Adm’x v. 
Reserve Loan Life Ins. Co., 194 S. W. 773, 175 Ky. 554, 563; State. Mut. Life Ins. 
Co. v. Rosenberry (Tex. Com. App.) 213 S. W. 242; Southland Life Ins. Co. v. 
Hopkins (Tex. Com. App.) 244 S. W. 989. A claim is made that the plaintiff in 
error, the beneficiary of the policy, may recover thereon, although her husband, the 
insured, failed to make payment of the premium. The rights of a beneficiary are 
dependent upon the keeping in force of the policy under which he claims. 2 Joyce on 
Ins. (2d Ed.) § 730a; Forbes v. Union Cent. Life Ins. Co., 51 N. E. 84, 151 Ind. 89, 
91; Wichita Southern Life Ins. Co. v. Roberts (Tex. Civ. App.) 186 S. W. 411, 414. 

A further claim is made that the contract and payment made by the insured was 
a violation of a statute of South Dakota prohibiting discrimination between policy 
holders of the same class, in the amount or payment of premiums or rates charged 
for policies of life insurance. There was no proof that the arrangement made in 
this case was a discrimination as to other policy holders of the same class. The 
statute of South Dakota did not govern and no statute of Indiana has been referred 
to as prohibiting a contract of this nature. 

It results from what has been said that the trial court did not err in dismissing 
the action, and the judgment will be affirmed. 


ZETNA LIFE INS. CO. v. BUNDSCHO. (No. 3639.) 
(Circuit Court of Appeals, Seventh Circuit. April 7, 1926. Rehearing 
Denied May 17, 1926.) 
12 Federal Reporter (2d) 522 
2. INSURANCE. 

Whether insurance agent or broker who procured life insurance policies was 
insured’s agent to accept delivery of policies held question of fact for trial court, 
sitting without a jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [2]). 


3. INSURANCE—TESTIMONY OF INSURANCE BROKER WHO PRO- 
CURED LIFE POLICIES, THAT INSURED TOLD HIM AFTER POLI- 
CIES HAD BEEN DELIVERED TO COMPANY’S GENERAL AGENT 
FOR DELIVERY TO PAY PREMIUMS AND GET POLICIES, HELD 
COMPETENT ON ISSUE WHETHER BROKER WAS INSURED’S 
AGENT TO ACCEPT DELIVERY OF POLICIES. 

In action on life insurance policies, which had been delivered to company’s general 
agent but not actually delivered to insured, testimony of insurance broker who pro- 
cured policies, that insured told him after policies had been delivered to general agent 
to pay premiums and get policies, held competent on issue whether broker was in- 
sured’s agent to accept delivery of policies. 

(For other cases, see Insurance, Dec. Dig. § 100.) 


4. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT IN- 
SURED ACCEPTED COUNTER OFFER OF COMPANY RESPECTING 
LIFE INSURANCE POLICIES, AND THAT THERE WAS THERE- 
FORE A MEETING OF THE MINDS CONSTITUTING COMPLETE 
CONTRACT. 


In action on life insurance policies which had been delivered to company’s general 
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agent but not to insured, evidence held sufficient to warrant finding that insured 
accepted counter offer of company. requiring insured to sign certain forms before 
delivery of policies, and that there was therefore a meeting of the minds constituting 
complete contract. 

(For other cases, see Insurance, Dec. Dig. § 665[2]). 


In Error to the District Court of the United States for the Eastern Division 
of the Northern District of Illinois. 

Action by Hermina Bundscho against the AEtna Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Louis L. Dent, of Chicago, Ill., for plaintiff in error. 

Wm. H. Haight, of Chicago, Ill., for defendant in error. 

Before Evans, Page, and Anderson, Circuit Judges. 

ANDERSON, Circuit Judge. This is an action at law brought by defendant in 
error, wife of the insured, upon two insurance policies—one for $15,000, and one 
providing for the payment of $300 per month for a stated number of months. Both 
were payable to her upon the death of her husband. 


The declaration is in two counts; the first count being based upon the first 
policy and the second count upon the installment policy. In substance, the declaration 
alleges the application for and the issuance of the policies; that the policies were 
sent to the general agent of the plaintiff in error at Chicago, but were not actually 
delivered to the insured; that they were held by and not delivered by the agent, 
because, having been procured through one Jacob C. Punch, an insurance agent or 
broker doing business in Chicago, the insurance department of the state of Illinois 
had threatened to revoke the license of plaintiff in error to do business in the state of 
Illinois if it continued to do business with said Punch or accepted insurance procured 
by him, and that, by reason of said threat, plaintiff in error feared to turn over the 
policies to the insured or to Punch his agent; that the premium had not been paid, 
but the payment thereof had been waived; that in this situation the insured died; and 
that during his lifetime the insured performed all the terms, provisions, and condi- 
tions in the policies by him to be kept and performed; and that the defendant in 
error since his death had done likewise on her part. 


To this declaration plaintiff in error pleaded the general issue “that it did not 
promise in manner and form as plaintiff complained against it.” A stipulation in 
writing waiving a jury was filed, and the case was tried by the court without a jury. 
The finding. was general, not special. The court found generally for the plaintiff 
and against the defendant, and assessed the plaintiff's damages at $24,973.72, and gave 
judgment accordingly. 

Upon the trial, there was no dispute that the application was made and the 
policies issued and sent to the company’s agent as averred in the declaration. Upon 
the ‘question as to why the policies were held by the agent and not delivered, there 
was conflict in the testimony, defendant in error insisting that it was for the reason 
alleged in her declaration, while plaintiff in error contended that it was because it had 
not yet received proof that the insurance applied for was not “twisted” insurance; 
that is, insurance to take the place of some already held by the insured. This bore 
upon the intention of the parties, and was material upon the question as to the meeting 
of minds. Upon the question of waiver, there was conflict in the evidence. On one 
side was the evidence of the offer to pay the premium, the refusal to accept it, and 
the refusal to deliver the policies, with the reasons given for these refusals. On the 
other side, there was a denial of some of these facts and testimony as to a different 
reason for not accepting the premium and not delivering the policies. The applica- 
tions sent to the plaintiff in error were changed in some particulars, and these applica- 
tions so changed, together with the policies, were returned to the agent at Chicago, 
with directions to have the insured sign certain forms before delivery of the policies. 
These were never signed. Plaintiff in error contends that this was a counter offer, 
that there was no acceptance of it by the insured and consequently there was no 
meeting of minds such as is requisite to make a completed contract. The defendant 
in error introduced evidence tending to show acceptance by the insured of this counter 
offer. 

[1] In this state of the record we are asked to review the evidence, to determine 
for ourselves what the facts are and to draw inferences different from those arrived 
at by the trial court. The statute authorizing the trial of civil cases by the court 











414 The Insurance Law Journal, Vol. 67 [Sept., 1926 















without a jury (section 649, Revised Statutes [Comp. St. § 1587]), provides “the 
finding of the court upon the facts which may be either general or special, shall have 
the same effect as the verdict of a jury.” A further section of the act (Comp. St. § 
1668) provides that, when an issue of fact is tried and determined by the court 
without the intervention of a jury according to section 649, “the rulings of the 
court in the progress of the trial of the cause, if excepted to at the time, and duly 
presented by a bill of exceptions, may be reviewed * * * upon a writ of error 
* * * and when the finding is special the review may extend to the determination 
of the sufficiency of the facts found to support the judgment.” 


The Supreme Court has considered these sections many times and it would serve 
no good purpose to review the cases here. It is enough to call attention to what that 
court said in Mercantile Mut. Insurance Co. v. Folsom, 18 Wall. 237, 21 L. Ed. 827, 
and quoted in the brief of defendant in error: 


“Where a jury is waived, as therein provided, and the issues of fact are sub- 
mitted to the court, the finding of the court may be either general or special, as in 
cases where an issue of fact is tried by a jury; but. where the finding is general, 
the parties are concluded by the determination of the court, except in cases where 
exceptions are taken to the rulings of the court in the progress of the trial. Such 
rulings, if duly presented by a bill of exceptions, may be reviewed here, even though 
the finding is general, but the finding of the court, if general, cannot be reviewed in 
this court by bill of exceptions or in any other manner. Miller v. Ins. Co., 12 Wall. 


297 (20 L. Ed. 398) ; Norris v. Jackson, 9 Wall. 125 (19 L. Ed. 608) ; Coddington v. 
Richardson, 10 Wall. 516 (19 L. Ed. 981).” 


In Norris v. Jackson, supra, the court, in speaking of this statute, said: 

“The next thing to be observed is that, whether the finding be general or special, 
it shall have the same effect as the verdict of a jury; that is to say. it is conclusive 
as to the facts so found. In the case of a general verdict, which includes or may 
include, as it generally does, mixed questions of law and fact, it concludes both, except 
so far as they may be saved by some exception which the party has taken to the 
ruling of the court on the law.” 


Under these and many other authorities we are without power to review the 
finding of the trial court. 


[2-4] The first three assignments of error relate to the admission of evidence 
upon the trial. The only claim made upon these is point 2 of the brief of plaintiff in 
error. The proposition is there stated: 

“The testimony of the witness Punch to his conversation with Bundscho (the in- 
sured), in which Bundscho. told Punch to pay the premium and get the policies, was 
incompetent, and should have been excluded. Punch was not Bundscho’s agent to 
accept delivery of the policies.” 


Whether Punch was Bundscho’s agent in that behalf was a question of fact’ for 
the trial court, and we see no reason, and none is suggested, why Punch’s statement 
that Bundscho told him to pay the premiums and get the policies was not competent 
evidence to show that fact. This conversation took place after the policies had been 
sent to the agent, and while he was holding back the delivery of them. Punch testified 
that Bundscho was ready to accept the policies when assured as to certain matters, 
that he (Punch) assured him as to these, whereupon Bundscho told him to pay the 
premiums and get the policies. This was not only competent evidence, but it was 


sufficient upon which to base a finding that Bundscho had accepted the counter offer. 
Affirmed. 










































SOVEREIGN CAMP, W. O. W., v. HUTCHINSON. (8 Div. 636.) 
(Supreme Court of Alabama. March 25, 1926. Rehearing Denied May 13, 1926.) 
108 Southern Reporter (2d) 520 







1. INSURANCE. 
Under Code 1923, §§ 8049, 8364, 8507, warranties in application for insurance 
under fraternal benefit policy will vitiate policy, if they are false and matter mis- 


represented increased risk of loss, regardless of whether assured knew of their falsity 
or intended them to deceive. 


(For other cases, see Insurance, Dec. Dig. § 723[2]). 
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2. INSURANCE—WARRANTY MUST BE INCORPORATED IN INSUR- 
ANCE POLICY OR IN SOME OTHER PAPER ADOPTED BY REFER- 
ENCE THEREIN AS PART OF POLICY, OR IN CONSTITUTION OR 
BY-LAWS OF ASSOCIATION. 

To constitute warranty, subject-matter must either be incorporated in body of 
insurance policy or in some other paper adopted by reference therein as part of 
policy, or it must be embodied in constitution or by-laws of association. 

(For other cases, see Insurance, Dec. Dig. § 723[1]). 


3. INSURANCE—PLEA OF FRATERNAL BENEFIT ASSOCIATION, SET- 
TING UP MISREPRESENTATION NOT SHOWN TO HAVE BEEN 
WARRANTY, MUST ALLEGE THAT IT WAS RELIED ON. 

Plea of fraternal benefit association, setting up misrepresentation not shown to 
have been warranty, must allege, not only falsity and materiality of the matter, but 
also that it was relied on as true. 

(For other cases, see Insurance, Dec. Dig. § 815[2]). 


4. INSURANCE—PLEA IN ACTION ON BENEFICIARY CERTIFICATE, 
SETTING UP WARRANTY BUT FAILING TO AVER THAT FALSITY 
OF MATTER WARRANTED INCREASED RISK, HELD DEMURRABLE. 
Plea in action on beneficiary certificate, setting up warranty but failing to aver 
that falsity of matter warranted increased risk of loss, held demurrable. 
(For other cases, see Insurance, Dec. Dig. § 815[2]). 


5. INSURANCE—PLEAS IN ACTION ON BENEFICIARY CERTIFICATE 
THAT INSURED MADE FALSE STATEMENTS AS TO HIS HEALTH 
AND ATTENDANCE BY A PHYSICIAN HELD DEMURRABLE, 
WHERE THEY DID NOT ALLEGE THAT INSURER RELIED ON 
SUCH REPRESENTATIONS. ; 
Insurer’s pleas in action on beneficiary certificate that insured falsely stated that 

he was in good health, did not have cancer or tumor, and had not been attended by 

physician for five years except for influenza, held demurrable, since they set up 
misrepresentations merely, and did not allege that insurer relied on them as true. 
(For other cases, see Insurance, Dec. Dig. § 815[2]). 

6. INSURANCE. 

Insurer’s plea in action on beneficiary certificate, setting up misrepresentations but 
failing to show that matter was material, held demurrable. 
(For other cases, see Insurance, Dec. Dig. § 815[2]). 

7. INSURANCE. : : 

Insurer’s pleas in action on beneficiary certificate, setting up warranties by 
insured as to his health, held not demurrable. 
(For other cases, see Insurance, Dec. Dig. § 815[2]). 


8. INSURANCE—PLEA IN ACTION ON BENEFICIARY CERTIFICATE. 
SETTING UP MISREPRESENTATION AND AVERRING THAT IT 
WAS MADE WITH INTENT TO DECEIVE, AND THAT DEFENDANT 
DID NOT KNOW TRUTH AND WAS DECEIVED THEREBY, HELD 
NOT DEMURRABLE. 

Insurer’s plea in action on beneficiary certificate, setting up misrepresentation of 
insured and averring that it was made with intent to deceive, and that defendant did 
not know truth and was deceived thereby, held not demurrable. 

(For other cases, see Insurance, Dec. Dig. § 815[2]). 

Appeal from Circuit Court, Madison County; O. Kyle, Judge. 

Action by Nona S. Hutchinson against the Sovereign Camp of the Woodmen of 
the World. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded. 

The action is by the beneficiary under a fraternal benefit policy to recover the 
amount of the policy. 

The defendant filed ten special pleas, to each of which demurrer was sustained. 
Each of these pleas was amended and the demurrer was again sustained to each plea 
as amended. Special pleas numbered 12 to 21, inclusive, were then filed, to which 
also demurrer was sustained. 

Plea 13 is as follows: 
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“13. That on or about January 21, 1922, the said W. J. Hutchinson made a written 
application to join defendant society, and stated therein that he did not have cancer or 
tumor, and in said application agreed and warranted that all the statements therein 
were full, complete, and true, and agreed therein that if any untrue statement or answer 
was made by him therein, his beneficiary certificate (the one sued on) should become 
void, and all rights of any person or persons thereunder shall be forfeited. 

“Defendant alleges that said statement and warranty is untrue, in this, that said 
Hutchinson then had cancer or tumor, and which disease is serious and incurable, and 
which increased the risk of loss in that it caused the death of said Hutchinson much 
sooner than if he had not had said disease.” 

Plea 14 alleges that the plaintiff’s written application, which was a part of the 
policy sued on, contained this: 

“I hereby certify, agree. and warrant that I am of sound bodily health and mind; 
that I am temperate in habits, and have no injury or disease that will tend to shorten 
my life.” 

And also: 

“T hereby certify; agree and warrant that all the statements * * * are full, 
complete and true, * * * and that any statements made by me for reinstatement 
shall be warranties, and I agree that any untrue statements or answers made by me 
in this application, or in any application for reinstatement, or to the examining physi- 
cian, or any concealment of facts, * * * intentional or otherwise, * * * my 
beneficiary certificate shall become void, and all rights * * * thereunder shall 
be forfeited.” 

And it is charged: 

“That in said application said Hutchinson stated or answered that he did not 
have and never had had cancer or tumor. Defendant alleges that said statement or 
answer was untrue in this, that said Hutchinson did have tumor or cancer; that said 
* disease is serious and incurable and caused his death much sooner than if he had been 
free of the same, wherefore defendant’s risk of loss was increased.” 

Plea 17 sets out the same statements of the application and policy shown in plea 
14, and alleges: 

“That said agreement and warranty that he was of sound bodily health and had 
no injury or disease that would tend to shorten his life was untrue in this, that at the 
time he made said application he had or was suffering from some disease or ailment 
which not only tended to shorten his life, but did in fact shorten it. so that he died on 
April 26, 1922, the name of which disease is unknown to defendant, but which in- 
creased the risk of loss to defendant.” 

Plea 18 sets up the same statements and warranties as in pleas 14 and 17, and 
also the warranty of the assured, made when he accepted delivery of the policy, and 
indorsed thereon by him, that “I am in good health at this time and have not been 
sick or injured since the date of my application, and that all the requirements of the 
constitution and laws of the society have been complied with;” and charges “that said 
warranty was untrue in this, that said Hutchinson had been sick with neuritis at some 
time between the date of said application and the Ist day of February, 1922, which 
false warranty or misrepresentation was made with actual intent to deceive defendant 
* * * > that said Hutchinson had been informed by one or more physicians that 
he had neuritis, but concealed such fact or information from defendant.” 

Plea 19 sets up the same statements and warranties as in plea 14, and, specific- 
ally, “that in said application said Hutchinson made the statement or answer that he 
had not consulted or been attended by a physician for any disease or injury during 
the past five years, except for influenza in 1918;” and it charges that said warranty 
was untrue in that he had within the five years been tended and treated by a physician 
for neuritis, and that said false representation was made with actual intent to deceive 
defendant. 

Pleas 20 and 21 set up several provisions of the policy that it should impose no 
liability on defendant until, among other things, it had by authority been manually 
delivered into the hands of the beneficiary while in good health. 

Plea 20 alleges: 

“That at the time said policy * * * was delivered to the said Htuchinson he 
was not in good health in this, that he was suffering from a disease or diseases, the 
exact names of which is unknown to defendant, and that he finally died from the 
effects thereof, wherefore said certificate was wrongfully delivered and is null and 
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void * * * ; that defendant did not know he was not in good health; that he 
concealed said facts with actual intent to deceive defendant, and did so deceive 
defendant.” 


Plea 21 alleges: ; 

“That the said Hutchinson was not in good health, in that he was suffering with 
some disease, and died from the effects thereof; that the exact name of said disease 
is unknown to defendant, when said beneficiary certificate was delivered into his 
hands * * * ; that Hutchinson concealed the conditions of his health with actual 
intent to deceive defendant and did so deceive defendant, and defendant did not know 
the condition of his health, and relied on the representation of good health.” 

Each of these pleas was severally demurred to an numerous grounds, the chief 
of which are substantially as follows: 

(1) That it does not allege that the assured knew of the existence of the cancer, 
or tumor, or neuritis, or ill health, at the time he made the representations or 
warranties. 

(2) Nor that defendant did not know of their existence. nor of the existence of 
a disease which tended to shorten, and did shorten, the life of the assured. 

(3) Nor what disease the assured consulted a physician about. 

(4) Nor that assured was advised by a physician that he had any disease or injury. 

(5) Nor that it was not a casual consultation merely, or for a real disease con- 
templated by the contract. 

(6) It does not show that the conditions, or false warranties or representations 
were relied upon by defendant. 

(7) Nor that it was deceived by them. 

(8) Nor that the assured knew his said statements were untrue, and made them 
with intention to deceive or defraud defendant. 

(9) Nor that said Hutchinson was suffering from any disease which tended to 
increase the risk of loss. 

C. H. Roquemore, of Montgomery, for appellant. 

R. E. Smith and R. C. Brickell, both of Huntsville, for appellee. 

SoMERVILLE, J. In Ala. Gold Life Ins. Co. v. Johnston, 80 Ala. 467, 470, 2 So. 
125, 128 (59 Am. Rep. 816), in discussing the nature and effect of warranties and 
representations in contracts of insurance, it was said: 

“As a general rule it has been laid down, that a warranty must be a part and 
parcel of the contract of insurance. so as to appear, as it were, upon the face of the 
policy itself, and is in the nature of a condition precedent. It may be affirmative of 
some fact, or only promissory. It must be strictly complied with, or literally fulfilled, 
before the assured is entitled to recover on the policy. It need not be material to the 
risk, for whether material or not, its falsity or untruth will bar the assured of any 
recovery on the contract, because the warranty itself is an implied stipulation that the 
thing warranted is material. It further differs from a representation in creating on 
the part of the assured an absolute liability whether made in good faith or not. 

“A representation is not, strictly speaking, a part of the contract of insurance, or 
of the essence of it, but rather something collateral or preliminary; and in the nature 
of an inducement to it. A false representation, unlike a false warranty, will not 
operate to vitiate the contract, or avoid the policy, unless it relates to a fact actually 
material, or clearly intended to be made material by the agreement of the parties. 
It is sufficient if representations be substantially true. They need not be strictly, or 
literally so. A misrepresentation renders the policy void on the ground of fraud; 
while a non-compliance with a warranty operates as an express breach of the contract.” 

And in Hunt v. Preferred Acc. Ins. Co. of N. Y., 172 Ala. 442, 446, 55 So. 201, 
203, in discussing the effect of a warranty, it was said: 

“Tt is not alleged in terms that the statement complained of as untrue was material 
to the contract; but it is alleged that the assured warranted the statement to be true, 
and that it was made the basis of the contract into which the defendant entered on 
consideration of the warranty and the premium. When the assured warranted the 
statement to be true,-he by necessary implication agreed that it was material. Its 
falsity would therefore, under the law, bar him of any recovery on the contract.” 

The distinction is noted, also, in the recent case of Brotherhood, etc. v. Riggins 
(Ala. Sup.) 107 So. 44. 

(1] On the other hand, it was held (1) that “any untrue statement or suppression 
of fact, material to the risk assured, will vitiate the policy, and thus bar a recovery, 
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whether intentional, or within the knowledge of the assured or not;” and (2) that, 
“if immaterial, such statement, to avoid the policy, must have been untrue within the 
knowledge of the assured—that is, he must either have known it, or have been negli- 
gently ignorant of it.” Ala. Gold Life Ins. Co. v. Johnston, 80 Ala. 467, 475, 2 So. 
125, 131 (59 Am. Rep. 816.) 

This is in harmony with the general principles of the law, now reflected in section 
8049, Code 1923 (section 4298, Code 1907), declaring that “misrepresentations of a 
material fact * * * [though] made by mistake and innocently, and acted on by 
the opposite party, constitute legal fraud.” 

But the foregoing principles, as applicable to insurance policies in general, were 
qualified by section 4572, Code 1907 (section 8364, Code 1923) : and the same statute 
was separately applied to fraternal benefit policies by the Act of February 17, 1919 
(Gen. Acts 1919, p. 118), now section 8507, Code 1923. Its provision is that: 

“No written or oral misrepresentation, or warranty in any contract of insurance, 
* * * or in the negotiation of such a contract of insurance, or in the application 
therefor, or proof of loss thereunder, shall defeat or avoid the contract of insurance, 
or prevent its attaching, unless such misrepresentation is made with actual intent to 
deceive, or unless the matter misrepresented increase the risk of loss.” 

This statute changes former governing principles no further than its terms plainly 
import. As to misrepresentations in the form of warranties with which we are here 
chiefly concerned, it is immaterial whether the assured knew of their falsity, or 
believed them to be true, or intended them to deceive, or to truly inform. They are 
sufficient to vitiate the policy if they were in fact false, and the matter misrepresented 
increased the risk of loss to the insurer. See Brotherhood, etc., v. Riggins (Ala. 
Sup.) 107 So. 44. 

The terms of this statute were in effect construed in the case of Mutual Life Ins. 
Co. v. Allen, 174 Ala. 511, 56 So. 568, under section 4572, Code 1907, where it was said: 

“If the misrepresentation is made ‘with actual intent to deceive,’ then it need not 
‘increase the risk of loss’ in order to be a good defense. If it ‘increase the risk of loss,’ 
then it is not necessary that it be ‘made with actual intent to deceive.’ Of course, 
both alternatives may exist in the same case, and, if so, they may be averred, but it 
is not necessary ; either is sufficient.” 


See, also, Mass. Mut. Life Ins. Co. v. Crenshaw, 186 Ala. 460, 467, 65 So. 65, 
and Met. Life Ins. Co. v. Goodman, 196 Ala. 304, 71 So. 409. 

The same statute was construed in the case of Empire Life Ins. Co. v. Gee, 171 
Ala. 435, 55 So. 166, as affecting misrepresentations of fact made as inducement 
merely, and not amounting to warranties. Quoting from the opinion in that case: 

“Where fraudulent representations are pleaded in defense to an action on a policy 
of insurance, it must be shown that false statements have been made with intent to 
deceive, that they related to matters intrinsically material to the risk, and that the 
insurer relied on them.” 


{2. 3] In order to constitute a warranty, the subject-matter must either be in- 
corporated in the body of the policy, or in some other paper adopted by reference 
therein as a part of the policy, or it must be embodied in the constitution or by-laws of 
the association. Therefore a plea setting up misrepresentation, not shown to have been 
made a warranty by such incorporation or reference, is governed by the principles 
applicable to cases of deceit, and must allage, not only the falsity and materiality of 
the matter, but also that it was relied upon as true by the defendant. Empire Life 
Ins. Co. v. Gee, supra. 

Tested by the rules above stated, each of the first eleven pleas were deficient and 
subject to some of the grounds of demurrer, and their deficiencies (or, at least one 
or more of them) were not cured by the several amendments filed. The demurrers 
were properly sustained as to the original pleas and also as to the same pleas as 
amended. 

[4] Plea 12 sets up a warranty, but fails to aver that the falsity of the matter 
warranted increased the risk of loss to the insurer. 

[5] Plea 13 sets up a misrepresentation merely, and ised’ not allege that it was 
relied upon as true by defendant. 

[6] Plea 15 sets up a misrepresentation merely, but fails to show that the matter 
was material, and does not aver that the assured actually had any disease or injury. 
Plea 16 is subject to the same criticism. 
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Pleas 17 and 19 set up a misrepresentation merely, but fail to aver that it was 
relied on by defendant as true. 

Apt grounds of demurrer pointed out the several defects of these pleas, and 
the demurrer was properly sustained as to each of them. 

[7 8] But pleas 14, 18, 20, and 21 meet all requirements and were not subject to 
any of the grounds of demurrer. 

Pleas 14, 18, and 21 set up warranties, and allege one or the other of the alterna- 
tives prescribed as necessary by the statute. Plea 20 sets up a misrepresentation 
merely, but it avers that it was made with actual intent to deceive, and that defendant 
did not know the truth and was deceived thereby. 

The demurrers were erroneously sustained as to these four pleas. 

For these errors the judgment will be reversed and the cause remanded for 
another trial. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


ALABAMA NAT. LIFE INS. CO. v. SMITH. (4 Div. 234.) 


(Supreme Court of Alabama. May 13, 1926.) 
108 Southern Reporter 524 
1. INSURANCE—WHERE AFTER PAYING THREE PREMIUMS ON LIFE 

POLICY INSURED SECURED CASH LOAN TO FULL EXTENT 

ALLOWABLE, HELD THAT THERE WAS NO FURTHER LOAN 

VALUE TO PREVENT LAPSE FOR NONPAYMENT OF SUBSEQUENT 

PREMIUM. 

Under life policy, held that specified loan value at end of third year accrued only 
on payment of the fourth premium, and where insured borrowed loan value at end of 
second year, there was no further loan value which could be used as a premium to 
extend the policy upon nonpayment of the fuorth premium. 

(For other cases, see Insurance, Dec. Dig. § 367[2]). 

2. INSURANCE. 

Contract of life insurance must be construed favorably to insured, and insurer 

will be held liable if contract as written reasonably imports liability. 


(For other cases, see Insurance, Dec. Dig. § 146[3]). 
3. INSURANCE. 

In absence of contract, statute, or course of dealing, no notice of lapse of life 
policy for nonpayment of premium is required. 

(For other cases, see Insurance, Dec. Dig. § 310[2]). 


Appeal from Circuit Court, Geneva County; H. A. Pearce, Judge. 

Suit by Mary Jane Smith against the Alabama National Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

Mulkey & Mulkey, of Geneva, for appellee. 

Statement. 

The action is on a policy of life insurance; date of policy, March 26, 1919; 
annual premium $56.59. The initial premium, the second, March 26, 1920, and the 
third, March 26, 1921, were duly paid. The fourth, due March 26, 1922, was not 
paid. The insured died November 15, 1922. The question is whether the policy 
lapsed for nonpayment of the fourth premium. The provisions of the policy deter- 
minative of this question are these: 

“This policy shall be nonforfeitable as follows: If premiums have been paid 
for two or more years, the company, upon failure of insured to pay any premiums, 
will charge the premiums as they fall due, as loans against this policy until the loan 
value and the accumulated unused coupons, if any, are consumed, and this policy 
shall thereby continue in full force. At any time while the policy is thus sustained, the 
payment of premiums may be resumed without medical re-examination, and the 
accumulated debits may be paid or = a loan against the policy. 

“Loans. 

“On demand in writing to the home office of the company, the insured may, 
without the consent of the beneficiary, borrow on the sole security of this contract the 
amount ‘specified in the accompanying table for the year in which the loan is to be 
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taken, subject to the interest, in advance, at not over 6 per cent per annum, provided 
the contract shall have been in force two years. The contract shall be assigned to 
the company as security, according to the terms of the company’s loan agreement, 
and the premiums on the contract shall be paid in full to the end of the next policy 
year. The amount available at any time includes any previous loan then unpaid.” 


Table of Cash Loans and Guaranteed Surrender Values. 


1 2 3 4 
End of Paid-Up . Extended Cash 
Policy Year Cash Loan Insurance Insurance Endowment 
Yrs. Mos. Yrs. Mos. 

REG re oc cey vores onan 2. wie ay Ze 

RORSIEMD 55 0,5:5. 65 500 9 a9 ous 73 ea a 2 

NER eens eae sanas cs 112 120 a 7 

POGUN. Sekt osteasascas 152 179 8 1 ‘ 


The insured obtained a loan of $73 on the policy, April 15, 1921, payable March 
26, 1922. This loan was never paid. 

“Extended or Paid-Up Insurance. 

“If any premium shall not be paid on or before the date when due, and if there 
be no indebtedness to the company, upon written request made by the insured within 
three months from said due date, the insurance will either continue from said due 
date as term insurance for the original amount, during the term including the period 
of grace specified in column (3) of the accompanying table; the cash indorsement 
indicated in column (4) being payable to the insured, if living. at the end of the 
term stated; or at the option of the insured in lieu of such term insurance the 
company will indorse on this contract the amount of paid-up life insurance specified 
in column (2) of the accompanying table, the same being payable at the same time 
and on the same conditions as this policy. 

“If there shall be any indebtedness to the company, the amount of term insur- 
ance allowed shall be the original amount of the policy less the indebtedness thereon, 
and the term insurance shall be for such a term, including the period of grace as the 
cash value of the contract less the indebtedness will purchase at the then age of the 
insured, according to the company’s present table of single premiums. Or, in lieu of 
term insurance, the amount of paid-up life insurance will be for such an amount as the 
cash value of the policy less the indebtedness will purchase according to the company’s 
present table of single premiums at the attained age of the insured.” 

Opinion. 

Boutpin, J. The inquiry is: Did the policy have a loan value, in excess of the 

unpaid loan, to carry the policy to the death of the insured, notwithstanding non- 
payment of premium? The loan clause expressly declares the loan values shown in 
the table shall begin when the contract “shall have been in force two years * * * 
and the premiums on the contract shall be paid in full to the end of. the next policy 
year. 
[1] The table shows a loan value of $73 at the end of the second policy year, or 
when the policy has been in force two years. The second policy year ended March 
25, 1921. On payment of the renewal premium of. March 26, 1921, keeping the policy 
in force for the third year, the loan value of $73 accrued on the policy. This sum 
was borrowed by the insured in the following month. The increased loan value of 
$112 at the end of the third policy year, when the policy had been in force three years, 
could accrue under the policy only on payment of the fourth premium March 26, 1922. 
This was never paid. No funds came to the hands of the insurer to pass to the 
reserve as a basis of increased loan value. It results that the loan of $73 consumed 
the loan value, and left no residue to purchase extended insurance. 

Other features of the contract harmonize with the terms of the loan clause. The 
first guaranteed dividend coupon was payable March 26, 1922, “provided all premiums 
due on said policy up to and including said date have been paid.” The premium of 
that date never having been paid, no unused coupon could become available to extend 
the policy under the nonforfeiture clause. The list of loan values in the table shows 
accellerating yearly additions as the policy grows older. The increase at end of third 
year is $39, that of the nineteenth $80. 

It appears in evidence that more than the first premium is consumed in expense. 
If $73 is the loan value at the end of the second year without payment of the third 
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premium, the insurer operates at a net loss in such event. The table further shows 
the loan value at the end of the nineteenth policy year to be $1,000, the face of the 
policy. If this accrues without the payment of the twentieth premium, the insured 
could draw as a loan on the policy after payment of 19 premiums the same he would 
draw at the end of the twentieth year for 20 premiums, less the year’s interest . These 
considerations indicate that the insurer, in framing the contract, had no such intent 
as insisted upon by appellee. 

[2] True, the contract must be construed favorably to the insured, and if the 
insurer has so written it as to reasonably import a liability, he should be held to it. 
The nonforfeiture clause does, in its opening words, indicate a loan value after “pre- 
miums have been paid for two or more years ;” but the same clause limits its extended 
insurance provisions to the loan values, not there given, but expressly fixed in other 
clauses of the contract. Necessarily, the insured would have to look to these other 
provisions for loan values. We are constrained to hold the policy lapsed for nonpay- 
ment of premium March 26, 1922. Meridian Life Ins. Co. v. Hobbs, 200 Ala. 487, 
and cases cited on page 488, 76 So. 429, L. R. A. 1918A, 904; Fidelity Mutual Ins. Co. 
v. Oliver, 111 Miss. 133, 71 So. 302. 

The case of Dibrell vy. Citizens’ National Life Ins. Co., 152 Ky. 208, 153 S. W. 
428, in most respects, is very like the case at bar. 

The evidence for both plaintiff and defendant is to the effect that the loan was 
made on the policy. It does not warrant an inference that it was made as a personal 
loan, not on the security of the policy according to its terms. The rule announced in 
New York Life Ins. Co. v. Smith, 139 Ala. 303, 35 So. 1004, cannot be applied. 

[3] In the absence of contract, statute, or course of dealing, no notice of lapse of 
the policy was required. 3 Joyce on Insurance, §§ 1320, 1321. 

Reversed and remanded. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 


NATIONAL ORDER OF MOSAIC TEMPLARS OF AMERICA v. BELL. 
(Court of Appeals of Alabama. April 13, 1926. Rehearing Denied May 25, 1926.) 
(7 Div. 249.) 

108 Southern Reporter 636 

2. INSURANCE. 

Mutual benefit association is bound by its constitution rules, and regulations, and 
is bound to extend to member complying with such all rights and benefits to which he 
is entitled under contract of membership. 

(For other cases, see Insurance, Dec. Dig. § 693, 694[1]). 

3. INSURANCE. 

Member of mutual benefit association may claim damages for mental pain and 
anguish for wrongful suspension. 

(For other cases, see Insurance, Dec. Dig. § 694[2]). 

4. INSURANCE. 

Member of mutual benefit association may claim damages for wrongful sus- 
pension causing him to lose benefit of insurance policy. 

(For other cases, see Insurance, D:c. Dig. § 694[2]). 


5. INSURANCE—MUTUAL BENEFIT ASSOCIATION IS LIABLE FOR ACT 
OF SUBORDINATE LODGE WITHIN SCOPE OF ITS AUTHORITY IN 
WRONGFULLY SUSPENDING MEMBER FOR ALLEGED FAILURE TO 
PAY DUES. 

Mutual benefit association is liable for act of subordinate lodge acting within line 
and scope of its authority in wrongfully suspending member for allaged default in 
payment of dues. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


8. INSURANCE—MUTUAL BENEFIT ASSOCIATION IS LIABLE FOR 
ACT OF SUBORDINATE LODGE IN WRONGFULLY REPORTING 
MEMBER AS NONFINANCIAL, WHERE SUBORDINATE LODGE WAS 
CHARGED WITH DUTY OF MAKING COLLECTIONS. 

Where subordinate lodge was charged with duty of making collections from 
members, mutual benefit association is liable, if subordinate lodge reported member 
as nonfinancial when he was in fact financial. 


(For other cases, see Insurance, Dec. Dig. § 697.) 
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9. INSURANCE—MUTUAL BENEFIT ASSOCIATION WILL NOT BE 
HEARD TO SAY THAT OFFICER OF SUBORDINATE LODGE HAD 
NO AUTHORITY TO MAKE COLLECTION, WHERE PAYMENTS 
THERETOFORE MADE TO HIM HAD BEEN RECOGNIZED AS 
SUFFICIENT. 

Mutual benefit association will not be heard to say that officer of subordinate 
lodge, to whom payments had theretofore been made and recognized as compliance with 
member’s obligation to pay, had no authority to make collection. 

(For other cases, see Insurance. Dec. Dig. § 753[2]). 


10. INSURANCE—MEMBER OF BENEFIT ASSOCIATION HELD PROP- 
ERLY PERMITTED, IN ACTION FOR WRONGFUL SUSPENSION, TO 
SHOW WHAT OCCURRED WHEN HE SOUGHT ADMISSION TO 
SUBORDINATE LODGE. 

In action against mutual benefit association for wrongful suspension. plaintiff 
was properly permitted to show what occurred when he sought admission to sub- 
ordinate lodge. 

(For other cases, see Insurance, Dec. Dig. § 694[2]). 

11. INSURANCE. 

Mutual benefit association is bound by payments made by member’s wife to officer 
of local lodge who was in habit of receiving such payments. 


(For other cases, see Insurance. Dec. Dig. § 753[2]). 


12. INSURANCE—PAYMENTS BY MEMBERS OF MUTUAL BENEFIT 
ASSOCIATION MADE TO LOCAL LODGE WERE PROPERLY MADE 
TO ANY OFFICER. 

Where payments by members of mutual benefit association were made to local 
lodge, it was immaterial as to what officer payments were made as long as payments 
went to such local lodge. 

(For other cases, see Insurance. Dec. Dig. § 753[2]). 


14. INSURANCE—REFUSAL, IN ACTION AGAINST MUTUAL BENEFIT 
ASSOCIATION FOR WRONGFUL SUSPENSION OF MEMBER BY 
SUBORDINATE LODGE, TO PERMIT OFFICER, AUTHORIZED TO 
RECEIVE DUES OF SUBORDINATE LODGE, TO TESTIFY AS TO 
PAYMENT OF DUES BY PLAINTIFF, HELD REVERSIBLE ERROR. 
In action against mutual benefit association for wrongful suspension by subordi- 

nate lodge, refusal to permit officer of local lodge, authorized to receive payments of 

dues, to testify relative to whether plaintiff was paid up, held to constitute reversible 
error. 
(For other cases, see Insurance, Dec. Dig. § 694[2]). 


Appeal from Circuit Court, Calhoun County; R. B. Carr, Judge. 

Action by Willie Bell against the National Order of the Mosaic Templars of 
America. From a judgment for plaintiff, defendant appeals. Reversed and remanded. 

C. H. Roquemore, of Montgomery, for appellant. 

Longshore & Longshore and H. A. Emerson, all of Anniston, for appellee. 


Samrorb. J. [1-4] The complaint as originally filed contained two counts. Sub- 
sequently there were added founts 3 and 4. Demurrers were filed tb these counts and 
sustained as to counts 1 and 2 and overruled as to counts 3 and 4. Subsequently 
plaintiff filed counts A and B and withdrew all former counts. Thereupon, by consent, 
the defendant pleads in short by consent, with leave, etc. There is a judgment under 
date of April 10th overruling demurrers to counts A and B, but no such demurrers 
appear in the record, in the absence of which we will presume the ruling of the court 
was without error. The issues, therefore, in this case and for the purpose of this 
appeal, are made by counts A and B and the plea of the general issue in short, etc. 
The issue thus formed is not for the breach of a contract, although the breach 
alleged does enter into the transaction. This suit claims damages for the unlawful 
exclusion of plaintiff from the rights and benefits to which he was entitled as a 
member of defendant's order. Being a mutual benefit association, the plaintiff is 
bound by its constitution, rules, and regulations, and, so long as plaintiff complies with 
these, defendant is bound to extend to him all of the rights and benefits to which he 
is entitled under his contract of membership which in this case entitled him to a 
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policy of insurance, weekly benefits from the local lodge and association, and partici- 
pation in the meetings of the local lodges. In Supreme Lodge v. Kenny, 198 Ala. 332, 
73 So. 519, L. R. A. 1917C, 469, and reaffirmed in Grand International Brotherhood, 
etc., V. Green, 210 Ala. 496, 98 So. 569, it is held that the parent organization is liable 
for the torts of its local branches done in the line and scope of its duties. Its effect 
is that the privileges of association must be accepted with the burden of liability for the 
acts of local branches. The gravamen of the action was, in count A the wrongful 
suspension, and in count B the malicious suspension of the plaintiff from the subordi- 
nate lodge, of which plaintiff had been a member, and through which he dealt with 
and was affiliated with the defendant order. For this suspension he claims damages 
for mental pain and anguish, which under the Green Case. supra, it seems he may do, 
and as an element of recoverable damages the plaintiff claims that the wrongful act 
caused him to lose the benefit of an insurance policy in the defendant organization. 
This also was permissible. Grand International B. of L. E. v. Green, 201 Ala. 496, 98 
So. 569. If the defendant is bound by the act of its subordinate lodge acting within 
the line and scope of its authority, it would then be liable to the plaintiff for the 
wrongful or malicious act of such subordinate lodge as alleged in the complaint. 

[5] The sole controversy in this case arises over the question as to whether the 
plaintiff was in such default in the payment of dues as to render him liable to sus- 
pension from the order on September 10th, at which time plaintiff was excluded from 
the local lodge. Under the law of the order the subordinate lodge was charged with 
the duty of making all collections from the members and the duty of enforcing the 
penalty for a failure to pay rests upon the subordinate lodge, so that the subordinate 
lodge in dealing with this plaintiff was acting within the line and scope of its 
authority. If in excluding plaintiff its act was wrongful or malicious and in deroga- 
tion of the rights of plaintiff, defendant would be liable. These questions were properly 
left to the jury under the charge of the court. The general charge as requested by 
defendant was properly refused. 

[6] Charge 2, refused to defendant, is not insisted upon in brief of counsel, and 
under the rule the assignment of error based upon the refusal of this charge is waived. 

[7] Refused charges 3 and 4 ask affirmative instructions as to both counts of 
the complaint. As we have seen, the evidence was in conflict, presenting a jury 
question as to both these counts, and therefore the refusal of these charges was not 
error. 

Assignment of error No. 1 is not supported by the record, and hence will not be 
considered. 

Assignment of error No. 2 is based upon a misconception of that part of the 
court’s oral charge to which exception was reserved as follows: 

“If you believe that he was in good standing. the next question for you to con- 
sider if this subordinate lodge over here suspended him, whether or not they had a 
right to suspend him, whether or not they were acting within the line and scope of 
their authority in suspending him, and whether or not the parent lodge would be 
bound by any action that that lodge did in that regard. As I say, if he was not in 
good standing, why, of course, that automatically suspended him; but, if he was in 
good standing, and this subordinate lodge took it upon themselves to suspena him in 
view of the fact that he was in good standing, the parent lodge would be bound by 
that action.” 

[8] As to whether plaintiff was in good standing as a member of defendant’s 
subordinate lodge was a disputed issue of fact. The only connection which plaintiff 
had with the parent order was through and with the subordinate lodge by reason of 
its agency for the parent order. The subordinate lodge collected all dues and assess- 
ments and made all reports to the defendant by and through which a member re- 
mained in good standing or became suspended. So at last it was the action of the 
subordinate lodge, under delegated authority from defendant, which suspended plain- 
tiff, if he was suspended. If as matter of fact plaintiff had not paid his dues as 
required, then he became automatically suspended, and his exclusion by the subordi- 
nate lodge was right. If, however, the subordinate lodge reported plaintiff as non- 
financial. when, in fact, he was financial, then the subordinate lodge committed a 
wrong, for which defendant is liable. 

There is no exception reserved to that portion of the court’s general charge as 
to damages recoverable under count B of the complaint; therefore assignment of 
error No. 3 is not supported by the record. 
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[9] If the plaintiff had, during his membership in the order, constantly paid 
his dues and assessments to the Grand Master Scribe instead of the Master Scribe, 
as is provided in the by-laws, and such payments had been recognized by defendant 
as a compliance with plaintiff’s obligation to pay, the defendant will not here be 
heard to say that the officer of the lodge to whom payment was made did not have 
authority to collect from plaintiff the last payment which he claims to have paid. ~ 
The court did not err in permitting plaintiff to make this proof. Moreover, after 
all this testimony had been gone into, the court, on motion of defendant, excluded 
the testimony that payments were made to the Grand Master Scribe. 

[10] The court did not err in permitting plaintiff to prove what took place 
when he sought admission to the lodge to which, according to his testimony, he 
was entitled to attend. As has already been seen, the contract between plaintiff and 
defendant was entirely through defendant’s local lodge. It was altogether upon the 
report of the local lodge that defendant acted with regard to this plaintiff and his 
standing and the gravamen of this claim is the exclusion from the rights and bene- 
fits incident to membership in good standing and the loss of the policy of insurance 
is only incidental recoverable damage. 

[11] The duty of collecting assessments from members of defendant’s order 
is by Law No. 12, placed upon the local lodge and not upon any particular officer. 
If, therefore, defendant’s wife paid such assessments to the local lodge and to an 
officer who was in the habit of receiving such payments, the defendant would be 
bound. The court was therefore not in error in permitting proof of such payments; 
especially is this so where it is shown that some of the payments to this same party 
were ratified by an acceptance. 

[12] As we have already pointed out, payments by members were to be made 
to the local lodge, and, when these payments were received by the local lodge, the 
obligation of the member to pay had been discharged. So that whether the pay- 
ments were made to Thomas or to Joshua or to Paulk made no difference so. long 
as the payments went to the local lodge of defendant. 


[13] The question of payment of dues by plaintiff prior to May, 1922, was 
immaterial; and, even if the objection of plaintiff was sustained upon a ground 
which was not justified, such action would not justify a reversal. 

[14] Upon the examination of L. B. Joshua, a witness for defendant, it was 
shown that Joshua was the officer designated by the local lodge to receive payments 
of dues and assessments from the members and that for this purpose Joshua had 
an assistant by the name of Paulk. It was shown by this witness that sick benefits 
were paid plaintiff up to and including May, 1922. This witness was then asked: 

“After the lodge quit paying him sick benefits, did he ever pay any more 
money for his dues and assessments ?” 

This question was objected to upon the ground that there was higher and better 
evidence, the objection was sustained, and exception reserved. Defendant stated 
what he expected the answer to be so as to preserve the exception. That the question 
called for evidence germane to the issue is admitted; the sole ground of objection 
being that there was higher and better evidence of the fact sought. The inquiry in 
this case was not as to whether a record had been made of payments made by 
plaintiff to the local lodge, but whether, in fact, such payments had been made; nor 
was it shown that records had been made of all payments made by plaintiff. This 
witness was asked to state a fact independent of any record, and therefore the rule 
invoked by the objection does not obtain. The court, by its ruling, denied to 
defendant the testimony of its principal witness to the very fact upon which rested 
the defense of the case. This error entitles the defendant to a reversal. 

The judgment is reversed, and the cause is remanded. 
Reversed and remanded. 


SLOVENIC NAT. BEN. SOC. v. DABCEVICH. (No. 2447.) 
(Supreme Court of Arizona. June 2, 1926.) 
246 Pacific Reporter 765. 

1, INSURANCE—FRATERNAL SOCIETIES ARE EXEMPT FROM PRO- 
VISIONS RELATING TO VENUE IN SUIT ON INSURANCE POLI- 
CIES, AND ARE GOVERNED BY GENERAL PROVISION ON VENUE 
(CIV. CODE 1913, PARS. 3387, 3471, 3474). 


Civ. Code 1913, par. 3474, expressly exempts fraternal societies from paragraph 
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3387, relating to venue in suits on insurance policies, in view of section 3471, and 
hence societies are governed by general provisions regulating venue. 


(For other cases, see Insurance, Dec. Dig., § 811.) 


2. INSURANCE—SUIT AGAINST FOREIGN BENEFIT ASSOCIATION 
MAY BE BROUGHT EITHER AT RESIDENCE OF INSURED OR OF 
LOCAL LODGE, COURT HAVING NO DISCRETION TO CHANGE 
VENUE (CIV. CODE 1913, PAR. 394, SUBDS. 1, 18). 

Under Civ. Code 1913, par. 394, subds. 1, 18, suit against foreign beneficiary 
association may be brought either at residence of insured or residence of local lodge 
of association, and court has no discretion to order change of venue from former 
to latter. 


(For other cases, see Insurance, Dec. Dig., § 811.) 


6. INSURANCE—INSURER DESIRING TO DISPUTE ALLEGATIONS BY 
INSURED OF COMPLIANCE WITH CONDITIONS PRECEDENT AND 
SUBSEQUENT TO VALIDITY OF INSURANCE CERTIFICATE MUST 
SET UP HIS DEFENSE SPECIFICALLY. 

Where insured sues to recover sick benefits under benefit certificate, alleges 
generally or specifically compliance with conditions precedent and subsequent to 
validity of certificate, insurer desiring to contradict such allegations must set up 
his defense specifically and not by mere general denial. 

(For other cases, see Insurance, Dec. Dig., § 815[4].) 

7. INSURANCE. 

Whether insured suffered total disability entitling him to sick benefits is question 
for jury. 

(For other cases, see Insurance, Dec. Dig., § 825[3].) 


Appeal from Superior Court, Maricopa County; Joseph S. Jenckes, Judge. 

Suit by Ilija Dabcevich against the Slovenic National Benefit Society. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

James P. Lavin, M. L. Ollerton, and Thomas J. Croaff, all of Phoenix, for 
appellant. 

Cox & Carson, of Phoenix, for appellee. 

Lockwoop, J. Slovenic National Benefit Society, a corporation organized under 
the laws of the state of Illinois, with its principal office in Chicago, hereinafter called 
defendant, prior to and during the month of June, 1922, and continually since then, 
has been conducting a mutual benefit society for members of the Slovenic race, 
through their membership in local lodges, issuing certain benefit certificates to said 
members agreeing to pay sick and death benefits in case of total disability or death. 
In 1922 Ilija Dabcevich, hereinafter called plaintiff, became a member of a local 
lodge of the defendant, situated in Gila county, and received its benefit certificate 
in due form dated May 25, 1922. On or about the 8th day of July of that year 
plaintiff became ill. He received sick benefits under the provisions of the certificate 
up to May 26, 1924, at which time they were discontinued by orders from the 
defendant. Prior to that time plaintiff had removed from Gila county to Maricopa 
county, and on December 29, 1924, filed suit in the superior court of Maricopa county 
to recover from defendant sick benefits as provided in the certificate from May 26, 
1924, to the date of filing suit, and also to recover certain sums he claimed to be 
due him on checks which had been previously issued in payment of prior benefits, 
but which had not been indorsed by him nor the proceeds received by him. 

Before filing ari answer defendant presented an affidavit signed by the president 
of the local lodge in Gila county, asking that the cause be transferred to the superior 
court of Gila county on the ground that the proper venue of the action was in that 
county and not in Maricopa. This motion was resisted by plaintiff, and upon hearing 
the court overruled it. Thereupon defendant filed a general demurrer and a general 
denial. The general demurrer having been overruled the case was, March 2, 1925, 
set for trial on April 3d. On March 25th, the defendant filed a motion for ‘aaa 
of venue under paragraph 495, R. S. A. 1913, Civil Code, which was by plaintiff 
resisted and by the court denied. The case was tried to a jury, which returned a 
verdict in favor of plaintiff in the sum of $331.50. A motion for new trial was duly 
made and overruled, and defendant appeals. 

There are six assignments of error raising in effect four questions of law, which 
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we will consider as seems advisable. Assignment No. 1 presents the question as to 
the correctness of the court’s ruling in refusing to transfer the cause from Maricopa 
to Gila county on the ground that it was brought in the wrong county. The rule 
governing the venue of this action must be deduced from the following paragraphs 
of the Civil Code of 1913: 

“394. No person shall be sued out of the county in which he resides, except in 
the following cases: 

“(1) Where the defendant or all of several defendants reside out of the state, 
or their residence is unknown, the suit may be brought in the county in which the 
plaintiff resides. * * *” 

“(18) Suits against railroad companies, insurance companies, * * * and other 
corporations may be brought in any county in which the cause of action, or a part 
thereof, arose, or in the county in which the defendant has an agent or representative 
or owns any property or conducts any business.” 

“3387. Any insurance company may be sued upon a policy of insurance in any 
county within the state where the cause of action arose or in the county where the 
state capitol is located. * * *” 

This last paragraph in found in title 24 of the Code of 1913, which is entitled, 
“Insurance.” It is, however, claimed by defendant that a corporatiton of its char- 
acter is expressly excepted from the provisions of paragraph 3387, supra, by para- 
graph 3474 of the same title. This section is found under article 6 of title 24, entitled 
“Fraternal,” and reads as follows 

“Except as herein provided, such societies shall be governed by the provisions 
of this article and shall be exempt from all other provisions of the insurance laws of 
this state, not only in governmental relations with the state, but for every other 
purpose and no law hereinafter enacted shall apply to them unless they be expressly 
designated therein.” 

[1] The phrase, “such societies,” as found in this section, refers to corporations 
and societies of the kind defined in paragraph 3471 of the same article, and there is no 
dispute that defendant is within such definition. Such being the case, we think it is 
obvious that paragraph 3474 expressly exempts defendant from the provisions of 
3387, and that it cannot be claimed the venue of suits against it on its certificates 
of insurance is regulated by the last-named paragraph. We are therefore relegated 
to the general provisions in regard to venue above set forth. 

[2] Paragraph 394 contains some 18 subdivisions governing the venue of civil 
actions. Some of them are mandatory as to the particular county in which certain 
classes of suits must be brought; others are merely permissive. In many cases it 
is optional with the plaintiff to bring a suit under either one of several paragraphs. 
We think this is true in regard to subdivision 18. An action may be brought against 
an insurance company in the county in which the cause of action arose, or in which 
the defendant has an agent or representative or owns any property or conducts any 
business, but, as provided in subsection 1, where the defendant resides out of the 
state, the suit may also be brought in the county in which the plaintiff resides. It 
appears from the record herein that the defendant is a foreign corporation with its 
principal place of business in Chicago, Ill. The case of Boyer v. N. P. Railroad 
Co., 8 Idaho, 74, 66 P. 826, 70 L. R. A. 691, cited by defendant, is clearly in point. 
Therein the court says: 

“Both upon principle and authority, private corporations are residents of. the 
state in which they are created. They have, and can have, but one domicile, that 
the state of their birth, and which is fixed by the charter of incorporation. They 
may migrate into other countries and jurisdictions for the purpose of business, and 
may be permitted to carry on business in other states; yet, so far as jurisdiction of 
courts is concerned, they are treated both by our federal courts and by our state 
courts as residents of the state in which created, and non-residents of other states. 
** * 

“Foreign corporations are and remain, to all intents and purposes, so far as juris- 
diction of actions is concerned, non-residents of this state.” 

This suit might have been brought against defendant either in Maricopa or Gila 
County, and under such circumstances the court had no disretion to order it removed 
on an appliation of this nature. 

The second assignment of error is that the court refused to order a change of 
venue under paragraph 495, R. S. A. 1913 (Civ. Code). 

Said paragraph reads in part as follows: 
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“495. If either party to a civil action pending in the superior court file an affidavit 
in the case, alleging either of the following grounds therefor, the venue thereof may 
be changed as hereinafter provided: ** * ° 

“(2) When the convenience of witnesses and the ends of justice would be pro- 
moted by the change. 

“(3) For other good and sufficient cause, to be determined by the court.” 

Paragraph 496 provides that the grounds above specified shall be as to their truth 
and sufficiency discretionary with the court, but that its decision may be appealed 
from. : 

[3] It appears from the record that eight days before the case was due for trial 
an affidavit was filed on behalf of defendant setting up substantially, along with other 
things we need not consider, that all of the witnesses whom the defendant intended to 
call and part of those whom plaintiff intended to call lived in Gila County, with the 
general conclusion that the ends of justice would be promoted by changing the place 
of trial to Gila County. Plaintiff demurred to said application, and further denied 
that the convenience of witnesses would be served by changing the place of trial, 
alleging that he and five material witnesses whom he intended to call lived in Maricopa 
County and that he intended to call no witnesses from any other county. Further ob- 
jection was made on the ground that the motion was made too late. The court, after 
considering both affidavits, denied the motion. 

[4, 5] It is, of course, the law that the action of the trial court in a matter of 
this kind can only be reversed when it clearly appears that it has abused its discretion. 
We have before us to determine such a question two affidavits, contradictory in effect, 
and leading to different conclusions by the court. Defendant in his argument endeavors 
to show that it appeared later at the trial that certain of the matters set forth in 
plaintiff’s affidavit were not true. This, however, was not before the trial court at the 
time of the application, and the question of whether it abused its discretion must be 
determned by what was before it at that time and not what developed aferwards. We 
are clearly of the opinion it does not appear from the record that the trial court 
abused its discretion upon the showing made at the time the motion was heard. 

The third, fifth, and sixth assignments of errors raise but one question of law. 
Defendant endeavored to show during the course of the trial that plaintiff had failed 
to comply, with its by-laws, and that such was the reason the sick benefits had been 
stopped. This was not allowed, and the court also failed entirely to submit to the 
jury the question as to whether or not the defendant properly stopped such sick benefits 
under its by-laws. 

The question ultimately is one of pleading. Plaintiff ‘set up in his complaint the 
contract of insurance, and specifically a complance with all the conditions precedent 
and subsequent thereunder which should entitle him to sick benefits. Defendant an- 
swered these allegations, setting up “that it denies each and every allegation in said 
complaint contained.” 

It is the contention of defendant that these pleadings imposed upon plaintiff the 
burden of proving affirmatively a compliance with the conditions of his contract, 
both precedent and subsequent, and, further, that defendant can under such general 
denial introduce affirmative evidence to show a failure on the part of plaintiff to com- 
ply therewith. In support of these contentions it cites the cases of Flack v. O’Brien, 
19 Misc. Rep. 399, 43 N. Y. S. 854, and Ocean S. S. Co. v. Anderson, 112 Ga. 835, 
38 S. E. 102. 

In the O’Brien Case the court says: 

“The Code of Civil Procedure (section 500) plainly prescribes that an answer 
must contain—first, a general or specific denial of each material allegation of the 
complaint controverted; and, second, a statement of any ‘new matter’ constituting a 
defense or counterclaim with leave to plead as many defenses, * * * as there may be. 
* * * The answer is to deny each allegation of the complaint which is controverted. 
Everything not denied stands as admitted. * * * Such denial is all the answer is to 
contain, unless there be new matter constituting a defense, viz., matter outside of the 
issue raised by such denial. A denial is not a ‘defense’ at all, and may not be so 
designated. A defense consists of an affirmative statement of new matter only. A. 
denial raises an issue upon the whole complaint, or upon some part of it. * * * If there 
be no such new matter. then there should be nothing except the denial. * * *” 

It is apparently, though not expressly, the holding in this case that if the com- 
plaint sets up a certain fact and the defendant expects to base his defense either on the 
failure of plaintiff to prove that fact, or upon his affirmative proof the matter alleged 
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as a fact is not true, a general denial is sufficient to raise the issue. The other case 
cited by defendant apparently goes merely to the point that under the Code of Georgia 
a general denial is not a plea of the old’ “general issue” which was forbidden by the 
Code. 

[6] Plaintiff contends, that whatever may be the general rule of pleading in cases 
of this nature, if defendant intends to rely upon the failure of a condition precedent, 
much more of a condition subsequent, even though plaintiff does allege compliance 
therewith in his complaint, he must both plead and prove such failure, and that he 
cannot prove it under a general denial, and cities in support thereof a long line of 
authorities. We quote from a few which seem most in point. In the case of Taylor 
v. Modern Woodmen of America, 42 Wash. 304, 84 P. 869, 7 Ann. Cas. 607, the 
court says: 

“If, however, it were construed as amounting to a general denial, we think it 
would be insufficient to raise an issue as to a breach of a condition precedent under a 
well-recognized rule upon this particular subject, as held by eminent authorities. That 
rule is that, when a plaintiff has alleged the performance of conditions precedent, the 
defendant who desires to rely upon a breach of any such conditions, must specifically 
point out in his. pleading the condition and breach upon which he relies, the general 
denial being insufficient for that purpose. 

“Mr. Bliss, in his work on Code Pleading (3d Ed.) § 356a, says upon this subject: 
‘The Codes provide, as we have seen, that in counting upon a contract with conditions 
precedent, their performance may be stated generally. How then may an intelligent 
issue be made in respect to such performance? May the defendant say that they 
have not been performed? May he deny generally the plaintiff’s statement and thus 
put him upon proof of performance as to each condition? Or should he state specific- 
ally the breach upon which he relies? Upon principle and analogy the defendant should 
be required to point out the specific condition and show its breach. He relies upon this 
breach as an excuse for violating the contract on his part; the demand for certainty 
in pleading, the general object of written pleadings, requires that he point it out and 
this is analogous to the common-law prattice just spoken of.’ In the case of Kahn- 
weiler v. Phoenix Ins. Co., 67 F. 483, 14 C. C. A. 485, the court said: ‘By failing to 
set up the condition precedent and its breach in its answer, the defendant waived that 
defense. If the rule were otherwise, a degree of uncertainty would be introduced in 
the practice in this class of cases much greater even than that which obtained under 
the general issue at common law. It would be a snare and a pitfall, and neither the 
plaintiff nor the court would have any knowledge of the issue to be tried. No matter 
how many conditions precedent the contract contained, the plaintiff would be obliged 
to go to the expense of preparing to prove performance or waiver of every one of them. 
An objection of this character cannot be held back, as was done in this case, until, at 
great expense, a trial has been gone through with, and the plaintiffs have closed their 
case upon the evidence, and then be brought forward for the first time by way of a 
demurrer to the evidence. Such a practice would be intolerable.’ See, also [citing 
cases]. We therefore think that the question of a breach of the condition that the 
insured should have been in sound health at the time of the delivery of the certificate 
was not wthin the issues tendered by the aunswer, and there was no duty resting upon 
respondent to make proof upon that subject.” 

In Sternheimer v. Order of United Commercial Travelers, 107 S. C. 291, 93 S. E. 
8, it was held: 

“The first question is one of practice. Plaintiff alleged, interalia, that insured was 
in good standing at the time of his death. Defendant’s answer did not deny any allega- 
tion of the complaint, but set up delinquency of insured at the time of his death, as 
an affirmative defense, alleging that he was in arrears for dues and assessments at the 
time of his death. 

“Plaintiff's allegation that insured was in good standing was not necessary to her 
cause of action. Therefore she was not bound to prove it. But defendant was bound 
to allege and prove delinquency of insured. to establish the forfeiture of the right 
to indemnity. [Citing cases.] If the case had been submitted on the pleadings, judg- 
ment would have gone for plaintiff. * * *” 

And in Penn Mut. Life Ins. Co. v. Ornauer, 39 Colo. 498, 90 P. 846, it was said: 

“It is unquestionably true that, under a general denial, a defendant may introduce 
any evidence which controverts the facts which plaintiff is bound to establish in‘ order 
to sustain his action. Under this doctrine, the defendant contends that, under its 
general denial, it may show that what it calls conditions precedent had not been ful- 
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filled. In this complaint there was an averment generally, permitted by section 56 of 
our Code, that plaintiff had fully performed all conditions of the contract to be by him 
performed. Where such an averment of performance of conditions precedent is 
allowed in the complaint, the rule is that, if a defendant relies upon non-performance, 
he must specially allege the condition or conditions on the non-performance of which 
he relies, and negative their performance [citing cases]. Our court of Appeals in 
[Helvetia Fire] Insurance Co. v. Allis Co., 11 Colo. App. 264, 53 P. 242, has held that, 
where a good cause of action upon a contract appears on the face of the complaint, if 
the defendant intends to rely upon a breach of any condition, the condition and the 
facts constituting its breach should be set forth in the answer. In Mut. Ben. Ass’n 
v. Nancarrow, 18 Colo. App. 274, 71 P. 423, that doctrine was again announced. To 
the same effect are Kahnweiler v. Phoenix Ins. Co., 67 F. 483, 14 C. C. A. 485, and 
Schneider Brewing Co. v. Amer. Ice-Mach. Co., 77 F. 138, 23 C. C. A. 89. In the 
former case the Kansas Code provisions the same as ours, and in the latter case our 
own sections, were construed, and in an elaborate opinion by Caldwell, J., it was 
held that, when a defendant relies upon a condition precedent in a contract as an 
excuse for not performing the contract on his part, he must set out specifically the 
condition and its breach. Whether the conditions are precedent or subsequent is not 
argued by counsel, though it would seem they are subsequent, and, if so, and non- 
compliance therewith is relied on, they must be alleged and their breach stated. 8 Cyc. 
558, 559. But there was no error in refusing evidence offered by the defendant tend- 
ing to show their breach, whatever their character, because of the omission from the 
answer of the appropriate allegations. In addition to the foregoing authorities, see 
9 Cyc. 723, and cases cited, and 4 Enc. Pl. &. Pr. 663.” 

See, also, Modern Woodmen of America v. Davis, 184 Ill. 236, 56 N. E. 310; 
Supreme Lodge v. Matejowsky, 190 Ill. 142, 60 N. E. 101; Connell v. lowa State Trav- 
eling Men’s Ass’n, 139 Iowa, 444, 116 N. W. 820; Lloyd v. Travelers’ Protective Ass’n 
of America, 115 Ill. App. 39. 

We think the rule contended for by plaintiff is founded on good logic and com- 
mon sense. As was said in Taylor v. Modern Woodmen of America, supra: 

“Tf the rule were otherwise, a degree of uncertainty would be introduced in the 
practice in this class of cases much greater even than that which obtained under the 
general issue at common law. It would be a snare and a pitfall, and neither the plain- 
tiff nor the court would have any knowledge of the issue to be tried. No matter how 
many conditions precedent the contract contained, the plaintiff would be obliged to 
go to the expense of preparing to prove performance or waiver of every one of them. 
An objection of this character cannot be held back, as was done in this case, until, at 
great expense, a trial has been gone through with, and the plaintiffs have closed their 
case upon the evidence, and then be brought forward for the first time by way of a 
demurrer to the evidence. Such a practice would be intolerable.” 

If this rule be true in regard to conditions precedent, much more is it true in 
regard to conditions subsequent. So far as the first are concerned, it might be said 
that plaintiff at least knows what he must prove, even though the expense and 
trouble be great, but in regard to the second class he is utterly at a loss to know 
what he is to meet under a general denial until defendant reveals its masked battery 
at the time of trial. We therefore hold that in cases of this nature at least, when 
plaintiff has alleged, either generally or specifically, a compliance with the condi- 
tions precedent to an insurance policy being valid, it is incumbent upon a defendant if 
he desires to contradict any of such allegations to set up his defense specifically, and 
not merely by a general denial, and that if he intends to rely upon a breach of a 
condition subsequent, he must do the same thing or he will not be allowed to offer 
evidence upon such issue. 

The last assignment of error is that the evidence does not sustain the verdict. 
It is claimed that there is not sufficient evidence to show total disability on the part 
of plaintiff during the period sued for. The matter rests upon the testimony of 
Doctors Hicks and Palmer for the plaintiff, and Doctors Kennedy and Sotel for de- 
fendant. It is alleged the disability of plaintiff resulted from neuresthenia. Expert 
witnesses for the plaintiff testified to such total disability. Those for defendant 
dened it. It is contended by defendant that, while Dr. Hicks stated specifically that 
plaintiff was totally incapacitated for work during the whole time, yet he contra- 
dicted himself to such an extent that his testimony on this point should not be believed. 
We have examined the record, and we do not think Dr. Hicks’ testimony bears out 
the construction placed upon it by defendant. The alleged contradictory testimony of 
Dr. Palmer has still less value. 
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[7] This is one of the many cases where there is a direct conflict in the testimony 
on the vital issue. Under our law this issue was a question for the jury under the 
proper instructions of the court. It is not complained that the court affirmatively mis- 
directed the jury, and we have already disposed of its failing to submit certain issues. 
Finding no error in the record, the judgment is affirmed. 

McAlister, C. J., and Ross, J., concur. 





MUTUAL LIFE INS. CO. v. HYNSON. (No. 8) 
(Supreme Court of Arkansas. May 24, 1926.) 
3 Southwestern Reporter 357. 

1. INSURANCE—INSURANCE COMPANY CAN IMPOSE ANY CONDITION 
TO REINSTATEMENT OF POLICY NOT CONTRARY TO PUBLIC 
POLICY, WHERE POLICY CONTAINED NO te RELATING 
THERETO. 

Where life insurance policy contained no iia for reinstatement thereof, 
company could impose any condition not contrary to public policy on which reinstate- 
ment might be had. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


2. INSURANCE—WHERE LIFE POLICY DID NOT PROVIDE FOR REIN- 
STATEMENT AND APPLICATION FOR REINSTATEMENT RECITED 
THAT REINSTATEMENT SHOULD NOT TAKE EFFECT UNTIL AP- 
PROVED BY HOME OFFICE, HELD, THAT LOCAL AGENCY HAD NO 
AUTHORITY TO REINSTATE POLICY, AND ITS ACCEPTANCE OF 
APPLICATION AND CHECK DID NOT CONSTITUTE REINSTATE- 
MENT 
Where life insurance policy contained no provision for reinstatement and applica- 

tion for reinstatement recited that reinstatement should not take effect until approved 

by home office, and manager of local agency referred all communications relating to 
reinstatement to home office, held, that local agency had no authority to reinstate policy, 
and its acceptance of application and check did not constitute reinstatement; it being 
immaterial that insured died before check was returned after notice of refusal to rein- 
state policy was given. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from Circuit Court, Fulton County; John C. Ashley, Judge. 

Action by Carrie E. Hynson against the Mutual Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and dismissed. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, and Oscar E. Ellis, 
of Salem, for appellant. 

H. A. Northcutt and Geo. T. Humphries, both of Salem, and T. T. Dickinson, 
of Little Rock, for appellee. 

Hart, J. This is an appeal from a judgment in favor of Carrie E. Hynson against 
the Mutual Life Insurance Company of New York, which was entered on the verdict 
of a jury on a life insurance policy. Counsel for appellant seek to reverse the judg- 
ment on the ground that the undisputed evidence shows that the policy sued on had 
been forfeited and had not been reinstated. 

In March, 1905, the Mutual Life Insurance Company of New York issued a policy 
in the sum of $1,000 upon the life of L. M. Hynson, in which his wife, Carrie E. Hyn- 
son, was named as the beneficiary. The policy was a 20-year deferred divided policy, 
and no dividend would be accumulated or accredited to the policy unless the insured 
was alive and the policy in force on March 16, 1925. 

In June, 1921, L. M. Hynson applied for and received a loan on the policy for the 
amount of $378. A note was given for this amount to the company which was not paid 
at maturity. On April 17, 1922, the policy was canceled for the non-payment of the 
loan due on March 16, 1922, and for the non-payment of the annual premium due on 
the same day. At the time the policy was canceled, it was of the value of $378, and 
the entire cash surrender value was applied in liquidation of the loan. 

The records of the company show a cancellation of the policy on April 17, 1922, 
and the reason is that the company gives to each policyholder 31 days’ time after 
due within which to pay. or renew the loan. The policy contained no provision for 
reinstatement and, on the contrary, contained a provision as follows: 

“Notice—No person, except an executive officer of the company or its secretary 
at its head office in New York, has power on behalf of the company to make, modify 
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or alter this contract, to extend the time for paying a premium, to bind the company 
by making any promise or by accepting any representation or information not con- 
tained in the application for this contract.” 

On March 16, 1924, L. M. Hynson wrote to the Mutual Life Insurance Company of 
New York at its home office to advise him of the status of his policy. On March 24, 
1924, the company advised him that his policy had lapsed for non-payment of the 
premium and interest on the loan due March 16, 1922. This letter was written by the 
manager of the Memphis agency of the insurance company and informed Hynson 
that it had written the home office to quote the cost of reinstating the policy, and 
that as soon as the information was received he would be notified. On April 7, 1924, 
the manager of the Memphis agencl wrote L. M. Hynson at Mammoth Spring, Ark., 
that he was advised by the home office that it would consider the restoration of the 
policy upon receipt of satisfactory certificate of health, restoration of the loan agree- 
ment, and the payment of $149.34 made up of certain items which are set out. The 
letter inclosed a health certificate form and a restoration note. The letter concludes 
as follows: 

“If health certificate is furnished and approved and the $149.34 paid, your policy 
will be fully reinstated.” 

R. T. Hynson, a brother of L. M. Hynson, went to the Memphis agency of the 
insurance company to see about getting the policy of his brother reinstated. The 
manager of the office told him that there was a further loan value on the policy, and 
that by the execution of a new note for the amount of the old loan and the additional 
loan value with a payment of $50.34 in cash the policy would be reinstated. R. T. 
Hynson took the application for reinstatement to Mammoth Spring, Ark., and pro- 
cured his brother’s signature to it. 

The application contained the following: 

“It being understood and agreed that such placing in force shall not take effect 
until this application shall have been finally approved at the said company’s home 
office in New York City, nor until the said premium and interest have been paid.” 

R. T. Hynson also procured the signature to a note for $477 as required by the 
manager of the Memphis agency. He delivered this note together with the health 
certificate and a check for $50.34 to the manager of the Memphis agency of the 
company, and said that he considered the transaction closed. On this point we quote 
from his testimony on direct examination as follows: 

“Q. Did he tell you that this policy was reinstated when you delivered this note 
for $477 and the check for $50.34? A. Yes, sir. 

“OQ. What did he say about the policy being reinstated? A. I asked him what 
it would take to reinstate the policy, and he gave me these papers, and when they were 
executed the policy was to be reinstated, and, when I gave him the note and check, 
there was no further conversation, after that.” 

On the same point we quote from his cross-examination as follows: 

“Q. You took the papers and delivered them with your check for $50.34, at 
Memphis? A. Yes, sir; those papers and my check for $50.34. 

“Q. On your second visit did you talk to the same man? A. Yes, sir. 

“Q. You had no further conversation about the matter? A. No, sir; no further 
conversation, except to hand him the papers, and he looked them over and sard they 
were all right.” 

On May 29,:1924, the manager of the Memphis agency wrote to L. M. Hynson at 
Mammoth Spring, Ark., the’ following: 

“We regret to advise you that the company has declined to reinstate your policy. 

“We will return the loan agreement recently executed as soon as it can be sent 
to us from the home office.” 

On June 1, 1924, L. M. Hynson wrote to the manager -of the Memphis agency to 
advise him the reason why the company would not reinstate the policy, and also to 
inform him if he was entitled to any surrender value, as the policy lapsed for non- 
payment on March 16, 1922. 

On June 4, 1924, the manager wrote to L. M. Hynson as follows: 

“Referring to your letter of the Ist: We do not know why the home office de- 
clined to reinstate this policy, but are today writing them, stating that you would like 
to know why, and will write to you farther upon’ receipt of their reply. 

“The full cash value of this policy on March 16, 1922, was $378, which amount 
you had previously drawn as a loan. There was, therefore, no reserve left to be 
applied to the purchase of paid-up insurance.” 
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On June 16, 1924, the manager of the Memphis branch office wrote to L. M. Hyn- 
son at Mammoth Spring, Ark., inclosing a copy of the letter from the home office 
telling why it would not restore the policy in question. On June 27, 1924, the manager 
of the Memphis agency wrote to R. T. Hynson in Memphis the following : 

“Dear Sir: Policy No. 1574519—L. M. Hynson. We are returning herewith loan 
note executed by L. M. Hynson under this policy, which the company has declined to 
reinstate. 

“Tf you will have him sign and return the inclosed voucher, we will send our 
check for $50.34 covering refund of amount paid as balance required to complete the 
loan.” 

L. M. Hynson was suddenly killed in Fulton County, Ark., on June 22, 1924. The 
home office had a committee which alone was authorized to pass on applications to 
restore policies which had lapsed for the non-payment of premiums, or which had 
been canceled for the non-payment of loans. The application of L. M. Hynson for 
the restoration of his policy was submitted to this committee, and it reached a decision 
on May 22, 1924, and at once caused the applicant to be notified that his application 
to restore his policy had been denied. This was the usual method of procedure in such 
cases. 

This is the substance of the evidence presented in the light most favorable to the 
plaintiff. It will be noted from our statement of facts that the policy itself did not 
contain any provision for its reinstatement after forfeiture. On the contrary, it con- 
tained a clause notifying the insured that no person except an executive officer of the 
company, or its secretary at its head office in New York, had the power to modify 
any offer of contract of insurance or to bind the company by making any promise, or 
by accepting any representations or information not contained in the application for 
insurance. 

The insured was advised by a letter which he received from the manager of the 
Memphis agency that it would be necessary to apply to the home office. In the written 
application which he signed to procure the reinstatement of the policy, there was a 
clause that the policy would not be reinstated until the application had been finally 
approved at the company’s home office in New York City. 

1] Thus it will be seen that it was expressly stipulated that the reinstatement 
should not take effect until it was approved at the home office. Inasmuch as he provi- 
sions of the contract did not provide for the reinstatement of the policy, it was optional 
with the company to impose any condition which it pleased, not contrary to publc 
policy, on which reinstatement might be had. 

[2] It is conceded that the undisputed evidence shows that the policy had been 
forfeited and that the home office in New York City had refused to reinstate the policy. 
But it is sought to uphold the judgment upon the ground that the Memphis office had 
at least the apparent authority to represent the company in reinsating the policy, and 
that its action in the premises bound the company. 

The Memphis agency had no real or implied authority to reinstate a policy. There 
was no actual reinstatement. Hence the plaintiff must establish the doing of some- 
thing that was indispensable to the right to reinstate. This he has wholly failed to 
prove. It is true that his brother testified that when he returned the application that 
the manager of the Memphis agency accepted it together with a check for the balance 
necessary for a reinstatement of the policy, and that he considered the matter closed. , 
This is not sufficient. It is apparent from his direct examination and from his cross- 
examination, which is explanatory, that he merely handed in the application and other 
papers accompanyng it to the manager of the Memphis agency. The act of the 
manager under the circumstances could in no sense be said to be an agreement by the 
company to reinstate the policy. 

The application on its face stated that the reinstatement should not take place 
until it was finally approved at the company’s home office in New York City. All the 
correspondence between the parties showed that the manager was sending all com- 
munications relative to the matter to the home office in New York City, and that the 
reinstatement would be passed on there. 

The case is entirely unlike that of ZEtna Life Ins. Co. v. Duncan, 165 Ark. 395, 264 
S. W. 835, where the reinstatement .was upheld. In that case the policy itself con- 
tained a clause for reinstatement and the testimony of the general agents of the com- 
pany showed that they were authorized to solicit the reinstatement of policies and to 
reinstate the same when the company had sent down the reinstatement receipt showing 
that the application for reinstatement had been approved by the company. 
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The cancellation of the policy resulted from the insured’s own acts in failing to 
comply with its provisions, and, as has been pointed out, the policy containing no 
provision on the subject, the company might impose such conditions tor reinstatement 
as seemed to be advisable to it. 

It is true that the insured died before the check for the $50.34 was returned; but 
the manager of the Memphis agency had written to the insured that the amount of the 
check would be sent to him as soon as it obtained authority from the home office. 
This was according to their usual method of procedure in cases of this sort. The 
insured has recognized that the company might impose any terms that it saw fit as a 
condition to restoring the policy. This is shown by his letter of June 1, 1924, in which 
he asks the manager of the Memphis agency to advise him the reason why the com- 
pany would not reinstate the policy and, also, to inform him if he had any surrender 
value under it. 

It appears from the record that the $50.34 is held by the company to be refunded 
to the duly qualified administrator of the estate of L. M. Hynson, deceased, when said 
administrator will accept the same. 

The result of our views is that the undisputed evidence shows that the policy was 
not reinstated, and that the court erred in refusing to direct a verdict for the defend- 
ant company. 

For this error, the judgment will be reversed; and, inasmuch as the case appears 
to have been fully developed, the cause of action will be ordered dismissed here. 


HOLCZER v. INDEPENDENT BRASS CITY LODGE, Inc. 
(Supreme Court of Errors of Connecticut. May 29, 1926.) 
; 133 Atlantic Reporter 666. 
2. INSURANCE. 


Where beneficiary in letter to financial secretary of death benefit society, who was . 
charged with receiving dues of all members and had full access to all records determi- 
native of membership, raised question of whether decedent was member of society, 
society was put upon inquiry. 

(For other cases, see Instirance, Dec. Dig. § 724[1].) 

4, INSURANCE. 

Knowledge of officers of death benefit society, who have a duty and authority to 
act in the matter of admission to membership, is imputed to it. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 


5. INSURANCE—IN ACTION FOR DEATH BENEFIT, WHERE SOCIETY 
HAD IMPLIED KNOWLEDGE THAT DECEDENT ENROLLED WITH-’ 
OUT FORMAL APPLICATION, EXAMINATION, AND VOTE, BUT 
TREATED MEMBERSHIP AS IN FULL FORCE, IN ABSENCE OF 
eee e WILL BE HELD TO HAVE WAIVED DEFECTS IN MEM- 

ERSHI 

In action for death benefit, where society had implied knowledge that decedent 
was enrolled without formal application, examination, and vote, but treated member- 
ship as-in full force, in absence of fraud by deceased or beneficiary, it will be held to 
have waived defects in decedent's qualifications for membership or in manner of admis- 
sion. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

6. INSURANCE. 

In action for death benefit, effect of knowledge of beneficiary or decedent of con- 
ditions of membership imposed by society’s by-laws is obviated, where none were 
adopted when beneficiary and decedent enrolled as members and none were thereafter 
communicated to either of them. 


(For other cases, see Insurance, Dec. Dig. § 693.) 
7. INSURANCE. 


Procedure prescribed by by-laws of death benefit society for prosecution of claim 
must be exhausted before recourse to courts. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


Appeal from District Court of Waterbury; Walter D. Makepeace, Deputy Judge. 
Action by J. M. Holczer against the Independent Brass City Lodge, Incorporated, 
to recover the amount of a death benefit claimed to be due plaintiff as beneficiary of 
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his wife, as a deceased member of the defendant society, tried to the court. 
for plaintiff for $555.67, and defendant appeals. No error. 

Herman J. Weisman and Joseph J. Davis, both of Waterbury, for appellant. 

Walter F. Torrance, of Waterbury, for appellee. 

Hinman, J. [1] We first give attention to that portion of the appeal which 
relates to the refusal of the trial court to correct the finding by adding thereto certain 
paragraphs of the defendant’s draft finding. The substance of the first of these, para- 
graph 5, is sufficiently embodied in various paragraphs of the finding. Paragraph 6 
is unsupported by the evidence. As to paragraph 8, reference in a meeting of the 
defendant organization to the plaintiff’s wife becoming a member set forth in para- 
graph 9 of the finding in a manner which, upon the evidence, is not open to attack. 
The substance of the provisions of the by-laws as to membership is contained in para- 
graph 13 of the finding so far as could be material to the court’s conclusions. The 
remaining subject-matter of the paragraph is not undisputed. Each of the remain- 
ing paragraphs in question either consists of or contains matter as to which the evi- 
dence was conflicting or which, at most, may not be regarded as admitted or undis- 
puted. It is not the duty of the trial court, or of this court, to cull out such few 
isolated portions as might be found to be undisputed. Howd v. MacGregor, 102 Conn. 
331, 335, 128 A. 518. If we did so, the ultimate conclusions would not be affected 
thereby. 


[2-5] The subordinate facts in the finding support the essential conclusions of 
the trial court and the judgment rendered. The defendant society entered and carried 
the name of Mrs. Holczer upon its books, as a member, and collected and received 
dues and assessments on her account from 1917 until her death, July 1, 1921. In 
April, 1920, the plaintiff, in a letter to the financial secretary of the society, who was 
charged with the duty of receiving the dues of all members and had full access to 
. all the records determinative of membership, raised the question as to whether or not 
his wife was, in fact, a member. The defendant was thereby put upon inquiry, 
but the fact of her membership was confirmed by the defendant through its financial 
secretary by thereafter continuing to demand and accept her dues. The society 
is charged with knowledge of the contents of its own records and the knowledge of its 
officers having a duty and authority to act in the matter is imputed to it. The defend- 
ant had implied knowledge of the manner in which the decedent was enrolled as a 
member, or at least that she had been enrolled without formal application, examina- 
tion, and vote, but continued to treat her membership as in full force and effect. It 
thereby, in the absence of fraud on her part or of the plaintiff, should be held to have 
waived such defects as existed in her qualifications for membership and in the manner 
of her admission, and is precluded from ‘now taking advantage of those defects in order 
to avoid liability. Steuernagel v. Supreme Council R. A., 234 N. Y. 251, 137 N. E. 
320; Modern Woodmen of Am. v. Breckenridge, 75 Kan. 373, 89 P. 661, 10 L. R. A. 
(N. S.) 136, 12 Ann. Cas. 636; Henry v. No. Am. Union, 222 Ill. App. 279, 286; 
Thornburg v. Farmers’ Life Ass’n, 122 Iowa, 260, 98 N. W. 105; Modern Woodmen 
of Am. v. Lane, 62 Neb. 89, 86 N. W. 943; Mee v. Bankers’ Life Ass’n, 69 Minn. 210, 
72 N. W. 74; Supreme Lodge K. of H. v. Davis, 26 Colo. 252, 58 P. 595; Corpus 
Juris, 1096; 29 Cyc. 186, 187. 

[6] Such effect as might be claimed from knowledge of the plaintiff, or the de- 
cedent, of the conditions of membership imposed by the by-laws, is obviated by the 
finding that no by-laws had been adopted when the plaintiff and his wife were en- 
rolled as members, and none were thereafter communicated to either of them. 

[7, 8] The appellant also contends that, the plaintiff's claim having been pre- 
sented to and rejected by the defendant society, that decision is final, and he has no 
remedy at law. The extent of the rule relied on is that the procedure, within the 
society, which is prescribed by its by-laws, must be resorted to and exhausted before 
recourse is had to the courts. McGuinness v. Court Elm City F. of A., 78 Conn. 43, 
60 A. 1023, 3 Ann. Cas. 209; Gardner v. East Rock Lodge, 96 Conn. 198, 113 A. 308. 
We find in the record no by-law regulating prosecution of claims in the defendant 
society, and so have no basis for considering this contention. 

There is no error. 


Judgment 














Hembree v. American Ins. Union 


HEMBREE v. AMERICAN INS. UNION. (No. 26745.) 
(Supreme Court of Kansas. June 12, 1926.) 
246 Pacific Reporter 683. 
(Syllabus by the Court.) 
INSURANCE—AGREEMENT BETWEEN BENEFIT SOCIETY AND AP- 

PLICANT THAT CERTIFICATE SHOULD BE VOID. IF DEATH HAP- 

PENED AS RESULT OF PREGNANCY, AND THAT SUCH AGREE- 

MENT SHOULD BE PART OF CONTRACT, ALTHOUGH NOT MEN- 

TIONED IN CERTIFICATE, WHICH STIPULATED THAT POLICY, 

ARTICLES OF INCORPORATION, LAWS OF SOCIETY, ANSWERS, 

STATEMENTS, AND WARRANTIES IN APPLICATION AND MEDI- 

CAL EXAMINATION SHOULD CONSTITUTE CONTRACT WAS PART 

OF APPLICATION, AND SOCIETY WAS NOT LIABLE FOR DEATH 

RESULTING FROM PREGNANCY. 

An application was made for membership and insurance in a fraternal benefit 
society, and, after the examination of the applicant, but before a certificate had been 
executed, there was an agreement between the applicant and the society, as a condi- 
tion to immediate membership, that, if the applicant should die from any complica- 
tion arising from present pregnancy, or should become an invalid as a result there- 
from, the certificate should be void, and neither the applicant nor her beneficiary 
should receive any benefits under the contract, and a further stipulation that the agree- 
ment of waiver should be deemed a part of the contract. Within four months there- 
after her death followed as a result of pregnancy. No mention of the waiver agree- 
ment was made in the certificate, but it was stipulated that the policy, the articles 
of incorporation, the laws of the society, the answers, statements, and warranties 
made in the application, and in the medical examination, should constitute the contract. 
Held, that the agreement of waiver mentioned must be treated as a part of the applica- 
tion and contract, and that under the contract the society is not liable for the death of 
the member. 

(For other cases, see Insurance, Dec. Dig. § 715.) 

Appeal from District Court, Crawford County ; by H. Woolley, Judge. 

Action by Letha Hembree against the American Insurance Union. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded, with directions. 

A. B. Keller and Geo. R. Malcolm, both of Pittsburgh, C. A. Burnett, of Girard, 
and R. L. Robertson, of Pittsburgh, for appellant. 

T. W. Clark, C. S. Denison, and E. V. Bruce, all of Pittsburgh, for appellee. 

Jounston, C. J. This was an action on an insurance contract in which judgment 
was rendered for plaintiff, Letha Hembree, and from which defendant, the American 
Insurance Union, appeals. 

The case was determined upon a motion for judgment on the pleadings. In her 
petition plaintiff alleged that on April 4, 1924, defendant entered into a contract with 
Maude May Vanriette, insuring her life for $1,000, and that in the certificate issued 
plaintiff was named as beneficiary ; that the insured died on June 9, 1924; that proof of 
death was duly made; that there was compliance with all the terms and conditions of 
the contract, but that defendant had denied liability, and refused payment of the 
claim. The defendant answered that it was a fraternal beneficiary society, organized 
under the laws of Ohio; that Maude May Vanriette made application for membership 
and insurance in March, 1924; that, when the application was made, and before the 
certificate was issued, she was pregnant; and that on April 16, 1924, she made and 
signed the following statement: 

“Whereas, the undersigned has made application for membership in the American 
Insurance Union, and, whereas, said applicant, the undersigned, is now pregnant, it is 
hereby understood and agreed as a condition of immediate membership that should this 
applicant, the undersigned, die from any complications arising from the present preg- 
nancy, or become an invalid as a result therefrom, the certificate of membership issued 
upon said application for membership shall be void, and the American Insurance 
Union shall not be obligated to pay any benefits whatever to the undersigned applicant, 
or her beneficiary, or beneficiaries, and this agreement shall be part of my contract 
of membership and insurance. 

It is alleged that the quoted statement was delivered to the defendant prior to the 
issuance and delivery of the certificate of membership, which occurred on April 22, 
1924. It was further alleged that, under the constitution and by-laws of the defend- 
ant, the certificate, articles of incorporation, and laws of the society, the answers, 
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statements, and warranties made in the application for membership, and the medical 
examination, shall constitute the contract between the society and the member as well 
as the beneficiaries named in the certificate. It is admitted that the insured died on 
June 9, 1924, but alleged that she died from complications arising from the pregnancy, 
which existed at the time the application was made, and the policy executed and de- 
livered, and that, therefore, no liability arose upon the contract. The certificate issued, 
which was made a part of the answer, provided, among other things, that, if the applica- 
tion or any part of it should be in any respect untrue, the policy would be void, and 
the insurance forfeited. Upon admissions and averments of the answer, the plaintiff 
moved for judgment against the defendant, which motion was sustained, and judgment 
in favor of plaintiff for $1,000 and interest thereon was rendered. 

The case turns upon the question whether or not the statement or waiver forms a 
part of the contract of insurance. In support of the judgment, plaintiff contends that 
the statement of the applicant waiving benefits in case of death from present pregnancy 
or from complications arising from that condition was not a part of the contract; 
that it consisted only of the policy, the articles of incorporation, the laws of the 
union, and the answers, statements, and warranties made in the original application 
and in the medical examination. Attention is called to the laws of the union, which 
provide specifically that these things shall constitute the contract, and, further, that 
the certificate issued contained no exceptions on account of the pregnancy of the appli- 
cant. It did provide that— 

“In consideration of the application for membership and of the warranty that each 
and every answer and statement made therein is full, complete, and true, and of the 
further warranty by the applicant that they are the only answers and statements upon 
which this contract is made,” etc. 

Plaintiff further contends that the pleadings show that the application was in 
fact made in March, 1924, when the medical examination was had, and that the state- 
ment of waiver was not made until April 16, 1924, and that the certificate by its own 
terms excludes all other statements than those originally made. It appears, however, 
that the certificate was not executed until April 22, 1924, while the statement in 
question was made on April 16, 1924. The application, answers, statements, and 
certificates all relate to the same subject-matter, a single transaction of membership 
and insurance, and must be read and interpreted together. While statements were 
made when the insured first applied for insurance, the additional statement of waiver 
preceded the execution of the contract. We think that statement must be deemed to 
be a part of the application. In the statement, the insured describes herself and signs 
the writing as applicant. She stated that she, the undersigned applicant, was then 
pregnant, and, as a condition to obtaining immediate membership, agreed that, if her 
death arose from present pregnancy, or she should become an invalid resulting there- 
from, the certificate should be void, and no benefit should be paid to her or to her 
beneficiary. This recital was followed by the statement that it should constitute a 
part of the contract and of membership. She had not yet been accepted as a member 
of the union, and the statement was manifestly made to secure membership and also 
insurance. Her application was still pending, and she made this statement to supple- 
ment and fortify statements previously made in her unaccepted application.. There 
was a complete understanding and agreement between the parties that there should 
be no obligation to pay benefits on any of the excepted grounds, and also that the 
agrement so made should constitute a part of the insurance contract. The contention 
that the agreement of waiver was not a part of the insurance contract because it 
was not annexed to the certificate nor specifically referred to therein cannot avail the 
plaintiff. The statute governing fraternal insurance does not require any particular 
form of contract, nor what shall constitute an application for insurance. Such organi- 
zations are authorized to enact laws, rules, and regulations relating to insurance, and, 
as stated, the laws of the union provided that answers, statements, and warranties 
made in the application are to be regarded as a part of the contract, and, in our view 
the statement in question constituted, not only a part of the application, but also of 
the contract itself. A case quite similar in its facts is Knights & Ladies of Columbia 
Ins. Order v. Shoaf, 166 Ind. 367, 77 N. E. 738. There a beneficiary certificate was 
issued by the society, but before it was issued the pregnancy of the applicant was dis- 
closed, and she thereupon executed a release, whereby she waived all benefits under 
the certificate in case of her death resulting from pregnancy. Within four months 
her death occurred as a result of pregnancy, and it was held that the release was a 
part of the contract, and that there could be no recovery for a cause expressly exempted 
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in the contract of the parties. In Fraternal Aid Union v. Miller, 106 Okl. 277, 234 P. 
357, insurance was procured wpon an application which contained a stipulation that 
the member waived all benefits in the event of death or disability resulting directly or 
indirectly from being pregnant when the application was made. The applicant had 
answered a question to the effect that she was not pregnant at the time, but three 
months later she died from the effects of pregnancy. The court determined that it was 
competent for the parties to contract that no liability should arise in case of death or 
disability from specified causes, and, because of the agreed: waiver of benefits and 
the answers as to pregnancy being untrue, it was held that there could be no recovery 
on the policy. In that case, there was no question as to the waiver being a part of the 
application, and we think there is no substantial ground for holding that the waiver 
in the present case is not a part of the application. It follows that it was also a part 
of the contract under which defendant was expressly exempted from liability. 

The judgment is reversed and the cause remanded, with the direction to enter 
judgment for the defendant. 

All the Justices concurring. 


No. 408.) 
(Supreme Court of New Jersey. June 23, 1926.) 
133 Atlantic Reporter 767. 

INSURANCE—SERVICE OF SUMMONS ON SECRETARY OF LOCAL 
BRANCH OF FOREIGN BENEFICIAL SOCIETY HELD NOT BINDING 
ON SOCIETY. 

Service of summons on financial secretary of local branch of foreign beneficial 
society is not binding on society, in absence of proof that he was empowered to rep- 
resent society, notwithstanding dues for both were paid to local branch, and amounts 
due society were forwarded by local branch officers. 

(For other cases, see Insurance, Dec. Dig. § 814.) 


Appeal from District Court, Bergen County, Second District. 

Actions by Andrej Simko and others against First Catholic Slovak Union of 
the United States of America, sixteen cases being consolidated for hearing. From an 
order setting aside service of summons and dismissing actions, plaintiffs appeal. 
Affirmed. 

Argued January term, 1926, before Parker, Minturn, and Black, JJ. 

Feder & Rinzler, of Passaic, for appellants. 

Weinberger & Weinberger, of Passaic, for appellee. 

Per Curiam. This is an appeal from an order of the judge of the district court 
(Second judicial district, Bergen) setting aside service of a summons and dismissing 
sixteen actions brought to recover damages for alleged illegal expulsion from mem- 
bership in defendant beneficial society, organized under the laws of the State of 
Ohio, and not authorized to do business in New Jersey. 

The defendant appeared specially, and moved on the ground of lack of legal 
service of the summons, in that, notwithstanding the constable’s return, the service was 
made upon Michael Bednarcik, the secretary of a local branch, and not the secretary 
of the defendant (also known as the grand lodge). 

The evidence showed that Michael Bednarcik was the financial secretary of “the 
St. John the Baptist Society,” a local New Jersey incorporated society with its own 
charter and dispensation; that at meetings of aforesaid local branch dues for both 
the local branch and the “grand lodge” .were paid to its treasurer, and a record of 
same kept by the financial secretary; that the amounts received were placed in the 
treasury of the local branch; and that checks against these funds were drawn by 
officers of the local branch, and forwarded by its secretary to the grand lodge for 
the amounts due to it. 

There was not proof that the secretary of the local lodge was empowered to rep- 
resent the grand lodge, and hence under the determinations of this court in Peterson 
v. Woodmen of the World, 98 N. J. Law. 196, 119 A. 3, and Andersen v. Independent 
Order of Foresters, 98 N. J. Law, 649, 126 A. 631, the service of the summons was 
properly declared a nullity. 

The judgment of the district will therefore be affirmed. 


SIMKO er at. v. FIRST CATHOLIC yy UNION OF UNITED STATES. 
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MYRA I. GILMAN, Appellant, vv. METROPOLITAN LIFE INSURANCE COM- 
PANY, Respondent® 
(Court of Appeals of New York. Feb. 24, 1926.) 
152 Northeastern Reporter 406. 

Appeal, by permission, from a judgment of the Appellate Division of the Supreme 
Court in the Third Judicial Department (213 App. Div. 839, 208 N. Y. S. 867), entered 
March 10, 1925, unanimously affirming a judgment in favor of defendant entered upon 
an order of Special Term granting a motion by defendant for judgment on the plead- 
ings. The action was to recover upon a policy of life insurance. Early in December, 
1918, plaintiff's husband applied to an agent of defendant for insurance; he was physi- 
cally examined and his application forwarded to the home office, where the policy was 
issued and sent to the agent, but never delivered, the insured having been taken ill 
on December 20th and died December 31st. The application contained the following 
provision : 

“It is further agreed that the company shall incur no liability under this applica- 
tion until it has been received, approved and the policy issued and delivered, and the 
full first premium stipulated in the policy has actually been paid to and accepted by 
the company during the lifetime of the life proposed.” 

It was alleged that the applicant paid a portion of the premium at the time of 
making the application and tendered the balance before he was taken ill. 

Walter A. Fullerton, of Saratoga Springs, for appellant. 

Spencer B. Eddy, of Saratoga Springs, for respondent. 

Per Curiam. Judgment affirmed, with costs. 

Hiscock, C.-J., and Cardozo, Pound, McLaughlin, Crane, Andrews, and Lehman, 
JJ., concur. 


BRANDT v. BEHA, Superintendent of Insurance 
(Supreme Court, Appellate Division, First Department. June 4, 1926.) 
216 New York Supplement 178. . 

1. INSURANCE—FINDING THAT LIFE INSURANCE AGENT WAS 
GUILTY OF “TWISTING” IN MAKING MISREPRESENTATIONS TO 
INDUCE INSURED TO CHANGE POLICIES HELD NOT SUSTAINED 
BY EVIDENCE (INSURANCE LAW, § 60, AS AMENDED BY LAWS 
1911, C. 533, LAWS 1913, C. 47, AND LAWS 1923, c. 439). 

F inding that life insurance agent was guilty of “twisting,” in that he misrepre- 
sented facts to induce insured to give up policy in one company for purpose of taking 
insurance in another, in violation of Insurance Law, § 60, as amended by Laws 1911, 
c. 533, Laws 1913, c. 47, and Laws 1923, c. 439, held not sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 12.) 


2. INSURANCE—PROCEEDINGS CHARGING LIFE INSURANCE AGENT 
WITH “TWISTING” WERE JUDICIAL, AND LETTERS PASSING BE- 
TWEEN THIRD PERSONS IN WHICH AGENT HAD NO PART WERE 
NOT BINDING ON HIM (INSURANCE LAW, § 60, AS AMENDED BY 
LAWS 1911, C. 533, LAWS 1913, C. 47, AND LAWS 1923, C. 439). 

ee roceedings before state superintendent of insurance, charging life i insurance agent 

with “twisting,” in violation of Insurance Law, § 60, as amended by Laws 1911, 

c. 533, Laws 1913, c. 47, and Laws 1923, c. 439, were judicial in nature, and letters 

between third persons in which agent had no part were not binding on him. 
(For other cases, see Insurance, Dec. Dig. § 12.) 


In the matter of application of Herman Brandt for an order of. certiorari against 
James A. Beha, as Superintendent of Insurance of the State of New York, to review 
a determination of the Superintendent with reference to certain charges against the 
petitioner. Order sustained, determination annulled, and charge dismissed. 

Argued before Clarke, P. J., and Dowling, Finch, McAvoy, and Wagner, JJ. 

Leon Kauffman, of New York City, for petitioner. 

Albert Ottinger, Atty. Gen. (Henry S. Manley, Deputy Atty. Gen., of counsel), 
for respondent Supe rintendent of Insurance. 1 3 

Fincu, J. This is a certiorari order presenting for review the determination of 
the superintendent of insurance with reference to charges against the petitioner. The 
petitioner is a life insurance agent, and was charged with a violation of section 60 
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of the Insurance Law (as amended by Laws 1911, c. 533, Laws 1913, c. 47, and Laws 
1923, c. 439), which prohibits misrepresentation or misstatement of fact or incom- 
plete comparison of policies for the purpose of inducing the insured to give up his 
policy in one insurance company for the purpose of taking insurance in another; in 
other words, against the practice which is commonly known as “twisting.” 

The issues presented are: First, whether the evidence before the superintendent 
sustains his finding that the petitioner was guilty of the offense charged; sccond, 
whether that determination is a final determination; and, third, Was _ petitioner’s 
application for a certiorari order timely? With reference to the second and third 
issues, these already have been passed upon by this court and determined adversely 
to the respondent upon a former motion to dismiss the order. 

[1] As to whether there was evidence to support the finding that the petitioner 
was guilty, the record shows that the insured, one Loveman, was interested in a rela- 
tive of his, who was a subagent of the petitioner, Brandt. Loveman wanted to give 
some insurance to this relative, and told him that he did not desire additional insur- 
ance, but that if he could surrender the policies which he was then carrying and 
obtain an equivalent amount of insurance in the Northwestern Insurance Company, 
which was the company represented by said relative of Loveman, without financial 
loss, he would do so. This subagent applied to the petitioner, Brandt, for figures 
showing what effect such a change would have from the point of view as to whether 
or not it would be financially beneficial to Loveman. Brandt submitted figures, which 
showed that the change would effect a saving to loveman. Of the policies in question 
which were carried by Loveman prior to the exchange, one was a policy in the A=tna 
Life Insurance Company for $5,000 on the 20-payment life plan, which was a non- 
participating policy. In addition there were three $5,000 policies of term insurance 
in the National Life of Montpelier and a $10,000 ordinary life in the same company. 
The petitioner had theretofore specifically told Loveman that the National Life was 
a good company, and that he saw no reason for changing his $10,000 ordinary life 
policy therein. In so far as the other insurance was concerned, Loveman wanted 
straight life insurance. The petitioner advised him that he considered a policy in a 
participating company to be preferable to one in a nonparticipating company. The 
respondent urges various claims: 

[2] First, that the petitioner was at fault in not advising the said Loveman that 
he might effect a change of the A£tna Policy to the participating plan in the 7tna 
Company. The record, however, does not bear out respondent in his claim that there 
is proof that this information was not given to Loveman. The answer of the insured 
to the question whether such information had been given him by the petitioner was: 

“He may have advised me, but I don’t remember that. * * * Had advised me 
to give up that policy; whether he told me at the time I could change it into that 
company or not, I don’t remember.” ; 

As this proceeding was judicial in nature, the letters passing between third par- 
ties, in which the petitioner had no part, were not binding on him. 

Second, that there was misrepresentation in the figures submitted by the peti- 
tioner as to the amount of premium of the tna policy. It is true that there was 
some slight error shown by the figures given by the petitioner on his examination 
in connection with the premium on the A£tna policy, said figures making said premium 
appear to be $10 a year more than it actually was. This obviously was a mere inad- 
vertence and was not intentionally done, since the insured knew the amount of the 
premium which he paid. Moreover, it was specifically testified by Loveman that he 
was not interested in the particular figures, except to the extent of knowing that 
he would not lose any money by the change. Similar answers apply with equal force 
to any slight discrepancy, if any there be, in the surrender value of the A£tna policy. 
The petitioner asserts that the figures are exactly those listed in the policy. 

Third, that there was a failure to disclose an extra dividend then being paid on 
the National Life policies. In this connection Loveman was asked whether Brandt 
told him anything about an extra dividend which was being paid on the National 
Life policies. This implies that such extra dividend had been paid, but there is no 
evidence of that fact in this record. The respondent also urges that the petitioner 
said that the Northwestern policy would be a cheaper one for Loveman to carry than 
the National Life policy. The respondent wishes this statement taken literally as a 
comparison only of premiums, but the statement can be taken in connection with the 
value to Loveman of the money to be derived from the surrender of the Etna policy, 
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the estimated dividends to be derived, and other features which make the record fail 
to prove that this statement was a misrepresentation. 

Under these circumstances it is clear that there was no solicitation of change of 
policies by the petitioner, or proof that such change was induced by taisrepresenta- 
tions by the petitioner. The petitioner made no attempt to argue with the insured 
or to persuade him. The latter was eager to proceed with the transaction provided 
he was not harmed thereby. He was a always has been, so far as this record shows, 
satisfied with the completed transaction. There was involved herein no incomplete 
comparison of policies to the disadvantage of the policies being carried, no misstate- 
ments of fact or “twisting,” as these acts are ordinarily understood. There was thus 
no violation of section 60 of the Insurance Law. The finding, therefore, by the super- 
intendent of insurance, that the petitioner was guilty of the charge, cannot be sustained. 

It follows that the order of certiorari should be sustained, the determination an- 
nulled, and the charge dismissed, with $50 costs and disbursements to the petitioner. 
Order filed. All concur. 


SLIOSBERG v. NEW YORK LIFE INS. CO. (Actions Nos. 1 and 2.) 
(Supreme Court, Appellate Division, First Department. May 27, 1926.) 
216 New York Supplement 215. 

1. INSURANCE—STATUTE PROVIDING FOR STAY OF ACTIONS ON IN- 
SURANCE CONTRACTS PAYABLE IN RUSSIAN MONEY, OR TO BE 
PERFORMED IN RUSSIA, UNTIL RUSSIAN GOVERNMENT IS REC- 
OGNIZED, HELD INVALID, AS IMPAIRING OBLIGATION OF CON- 
TRACTS (LAWS 1926, C. 232, ADDING SECTION 169-A TO CIVIL PRAC- 
TCE ACt  CONS1. VU: DS ek. be 40). 

Laws 1926, c. 232, adding section 169-a to Civil Practice Act, providing that 
actions on insurance contracts, made before November 7, 1917, by any American insur- 
ance company, and payable in Russian rubles or to be performed in Russia, on appli- 
cation shall be stayed until 30 days following recognition of Russian government by 
United States, held to postpone remedy so indefinitely as to impair obligation of con- 
tracts, in violation of Const. U. S. art. 1, § 10. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


4. INSURANCE—STATUTE PROVIDING FOR STAY OF ACTIONS ON IN- 
SURANCE CONTRACTS, PAYABLE IN RUSSIAN MONEY OR TO BE 
PERFORMED IN RUSSIA, UNTIL AFTER RUSSIAN GOVERNMENT 
IS RECOGNIZED, HELD VIOLATIVE OF DUE PROCESS CLAUSE 
“PROPERTY” (LAWS 1926. C. 232. ADDING SECTION 169-A TO CIVIL 
PRACTICE ACT; CONST. N. Y. ART. 1, § 6, CONST. U. S. AMEND. 14). 
Laws 1926, c. 232, adding section 169-a to Civil Practice am providing that 

actions on insurance contracts, made before November 7, 1917, by any American 

insurance company, and payable in Russian rubles or to be performed i in Russia, on 
application shall be stayed until 30 days after recognition of Russian government by 

United States, held to deprive holder of matured endowment policies of property 

without due process of law, in violation of Const. N. Y. art. 1, § 6, and Const. U. S. 

Amend, 14; right to enforce legal claim against another being “property.” 

(For other cases, see Insurance, Dec. Dig. § 4.) 


Actions by Henri M. Sliosberg against the New York Life Insurance Company. 
ne applications for stay, under Civil Practice Act, § 169-a. Motions 

lenied. 

See, also, 125 Misc. Rep. 417, 211 N. Y. S. 270. 

Argued before Clarke, P. J., and Finch, McAvoy, and Wagner, JJ. 

Engelhard, Pollak, Pitcher & Stern, of New York City (Walter H. Pollak, of 
New York City, of counsel, and Frederic C. Pitcher and Ruth I. Wilson, both of New 
York City, on the brief), for plaintiff. 

Sullivan & Cromwell, of New York City (John Foster Dulles and John W. 
Davis, both of New York City, of counsel, and Roger S. Lamont, of New York City, 
on the brief), for defendant. 

James Marshall, of New York City (Louis Marshall, of New York City, on the 
brief), amicus curiz. 


Albert Ottinger, Atty. Gen., and James A. Beha, of New York City (Claude 
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T. Dawes, Deputy Atty. Gen., of counsel, and Clarence C. Fowler, Sp. Deputy Atty. 
Gen., on the brief), amici curiz. 

Paul C. Whipp, of New York City (Frederick B. Campbell, of New York City, 
on the brief), amicus curiz. 

Greenbaum, Wolff & Ernst, of New York City (Edward S. Greenbaum, of New 
York City, of counsel, and Samuel Greenbaum and Jonas J. Shapiro, both of New 
York City, on the brief), as amici curie. 

Borris M. Komar, of New York City, amicus curiz. 

McAwoy, J. In the Legislature of the present year an act, known as chapter 232 
of the Laws of 1926, was passed and designated as section 169-a of the Civil Practice 
Act. Under this act any court of this state in which an action or special proceeding is 
pending, or in which a counter-claim or defense is founded upon or grows out of any 
contract of insurance made prior to November 7, 1917, by any insurance company 
organized under the laws of any state of the United States and expressed to be 
payable in Russian roubles, or to be performed in whole or in part within the terri- 
torial confines of the former Russian Empire, upon application is directed to stay 
such action or special proceeding until the expiration of 30 days next following the 
recognition de jure of a government of Russia by the government of the United States. 

Before this legislation was enacted, appeals were pending in this court from orders 
of the Special Term, denying defendant’s application for a judicial stay in these same 
actions. The motions now here are for a stay in each of those actions in which such 
appeals are pending as original applications under the new statute. The precise 
wording of the statute is as follows: 

“Section 1. The Civil Practice Act is hereby amended by adding thereto, at the 
end of article nineteen, a new section, to be section one hundred and sixty-nine-a, to 
read as follows: 

“Section 169-a. Stay of Action on Insurance Contract Payable in Russian Rou- 
bles. Whenever in any civil action or special proceeding now or hereafter pending 
in any court of this state, it shall appear that * * * any cause of action, counter- 
claims, set-off or defense is founded upon or grows out of any contract of insurance 
made or entered into prior to November seventh, nineteen hundred and seventeen, by 
any insurance company organized under the laws of any state of the United States, 
and expressed to be payable in Russian roubles or to be performed. in whole or in 
part within the territorial confines of the former Russian Empire, such action or spe- 
cial proceeding, upon application, as hereinafter provided shall be stayed by order of 
the court in which the same is pending until the expiration of thirty days next fol- 
lowing the recognition de jure of a government of Russia by the government of the 
United States. Such application may be made by any party against whom such cause 
of action, counter-claim, set-off or defense is asserted at any time after the com- 
mencement of the action or special proceeding and prior to the rendition of the judg- 
ment or final order therein. * * * 

“Section 2. This act shall take effect immediately. 

The pending actions were instituted on April 20, 1925, and arose out. of claims 
based on two insurance policies of the endowment form issued to the plaintiff by the 
defendant company while it was engaged in business in Russia. Action No. 1 is 
brought to recover upon a policy issued to plaintiff in 1901 and maturing in 1921. 
The suit is for the amovnt of the policy due under its terms, or in the alternative 
to recover the premiur” paid on the policies. Action No. 2 is brought to recover the 
cash surrender value of a policy issued to plaintiff in 1906, and has an alternative 
demand for relief as in the first action for the premiums paid. 

The defendant is a New York corporation, and repudiated the policies by a 
minute in its New York office, signed by its secretary, and by a letter issued from 
New York to the plaintiff, signed by the same secretary, in which it was stated for 
defendant that any action with respect to the payment of plaintiff’s claim, as a spe- 
cial exception to the general rule of nonpayment of its Russian policies, would have 
to be carried out at the home office in New York. The defendant has not yet an- 
swered the complaints. 

The declared purpose of this act, as indicated in defendant’s affidavits, is to pre- 
vent the Soviet government from collecting on policies issued by American insurance 
companies because of the acts and decrees of that government in taking over the 
property, assets, and business of these companies, and in effect confiscating such 
property and assets, including the reserve held in Russia against the maturity of con- 
tracts of insurance made by these companies. 
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The plaintiff here, however, is not shown to have any connection with the Soviet 
government, nor to have acquired his policy from, through, or under that régime. 
He has, on the contrary, been the owner and holder in his own right of both the poli- 
cies sued on for many years, and is in fact a refugee from Russia, residing at present 
in France. Besides, the contracts or policies provide that Russian policyholders were 
to share in the general assets of the company, not merely in the profits on Russian’ 
business. They are participants in the company’s earnings throughout the world. The 
insured is pledged as a fund for payment of his policy—not only the property of the 
company in Russia, but “all other property of the company.” 

[1] It seems to us that this statute so indefinitely postpones a remedy upon the 
plaintiff's contracts that it must be deemed unconstitutional in several aspects. But we 
rule primarily that it impairs the obligation of these contracts in their most important 
feature, for no contract can be held of any validity unless its enforcement may be 
carried on through the process which a government affords for compulsion of pay- 
ment. It was stated by the learned writer, Vattel, in his work on International Law: 

“A perfect right is that which is accompanied by the right of compelling those 
who refuse to fulfill the correspondent obligation. A perfect obligation is that which 
gives to the opposite party the right of compulsion.” 

Mr. Justice Swayne has aptly shown the status in which a contract is put, if the 
remedy of its enforcement be impaired: 

“Without the remedy, the contract may indeed, in the sense of the law, be said 
not to exist, and its obligation to fall within the class of those moral and social duties, 
which depend for their fulfillment wholly upon the will of the individual. The ideas 
of validity and remedy are inseparable, and both are parts of the obligation which 
is guaranteed by the Constitution against invasion. The obligation of a contract ‘is 
the law which binds the parties to perform their agreement.’” White v. Hart, 13 
Wall. 646, at page 653, 20 L. Ed. 685. 

Chief Justice Taney declared the rule that: 

“Whatever belongs merely to the remedy may be altered according to the ‘will 
of the state, provided the alteration does not impair the obligation of the contract. 
But, if that effect is produced, it is immaterial whether it is done by acting on the 
remedy or directly on the contract itself. In either case it is prohibited by the Con- 
stitution. * * * It is manifest that the obligation of the contract, and the rights of 
a party under it, may, in effect, be destroyed by denying a remedy altogether, or may 
be seriously impaired by burdening the proceedings with new conditions and restric- 
tions, so as to make the remedy hardly worth pursuing. And no one, we presume, 
would say that there is any substantial difference between a retrospective law declar- 
ing a particular contract or class of contracts to be abrogated and void, and one 
which took away all remedy to enforce them, or incumbered it with conditions that 
rendered it tiseless or impracticable to pursue it. Blackstone, in his Commentaries 
on the Laws of England, vol. 1, p. 55, after having treated of the declaratory and 
directory parts of the law, difines the remedial in the following words: ‘The remedial 
part of the law is so necessary a consequence of the former two that laws must be 
very vague and imperfect without it. For in vain would rights be declared, in vain 
directed to be observed, if there were no method of recovering and asserting those 
rights when wrongfully withheld or invaded.’” Bronson v. Kinzie, 1: How. 311, at 
pags 316, 317, 11 L. Ed. 143. 

(2] The impairment of a remedy by a statutory stay may be authorized for a 
limited period or for a reasonable time. Reasonableness must include definiteness, if 
it is sought retroactively to restrain by legislative act the enforcement of contracts 
into on a precise date or those made prior thereto. The Legislature by this enact- 
ment placed a limitation upon the right of any insured person who has insurance 
payable in Russian roubles, or whose policy is or was to be performed in the former 
Russian Empire, until the happening of an uncertain event, and it thus abrogates the 
insured’s right under the contract to an immediate enforcement of his obligation, 
without offering any substitute whatever for this diminution of his rights. 

[3] The provision of Article 1, section 10, clause 1, of the Constitution of the 
United States that “no state shall * * * pass any * * * law impairing the obli- 
gation of contracts” is a mandatory direction which the Legislature may not ignore. 
In McCracken v. Hayward, 2 How. 608, 11 L. Ed. 397, it was pointed out that the 
effect of legislation is to be regarded‘no less than the letter. It was there said: 

“There can be no other standard by which to ascertain the extent of either, than 
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that which the terms of the contract indicate, according to their settled meaning ; 
when it becomes consummated, the law defines the duty and the right, compels one 
party to perform the thing contracted for, and gives the other a right to enforce the 
performance by the remedies then in force. If any subsequent law affect to diminish 
the duty, or to impair the right, it necessarily bears on the obligation of the contract, 
in favor of one party, to the injury of the other; hence any law, which in its operation 
amounts to a denial or obstruction of the rights accruing by a contract, though pro- 
fessing to act only on the remedy, is directly obnoxious to the prohibition of the 
Constitution.” 

[4] This purported act of the Legislature is also obnoxious to the state Consti- 
tution, as well as the federal Constitution, on another ground, in that it deprives the 
plaintiff in an action on such contract of due process of law, within the meaning of 
the Fourteenth Amendment of the federal Constitution, and article 1, section 6 of the 
New York state Constitution. The right which a person possesses of enforcing a 
legal claim against another is property under all the authoritative rulings, and is with- 
in the meaning of these constitutional provisions. If a person is denied all remedy 
for the wrong inflicted upon him, the deprivation of his property becomes just as 
effectual as though it had been taken from him by legislative enactment. If the effect 
of an enactment of this character is to deprive plaintiff of all access to the courts, 
or, after entering court, to deprive him of the benefit of a fair judicial determination 
of his rights, he has no protection for his property, and without due process of law 
he: has been deprived of its beneficial enjoyment. 

[5] The contention of the defendant seems to be that, while all this may be true 
with respect to citizens, it has no application to persons who are nonresident ‘aliens, 
since they have no juridical remedy of suit in our courts at all, except through the 
privilege of comity, which runs to the nation of their origin or citizenship, and in the 
event of nonrecognition of the government under which they dwell the nationals 
thereof are without the cognizance of the law courts. But since it is incontestably 
the general rule that “the obligation of a contract, in the constitutional sense, is the 
means provided by law by which it can be enforced,” and the obligation of such a 
contract resides in its enforceability at law, legislation of a state, though not the place 
of the contract, which destroys the right to the transitory action for its enforcement, 
if such right previously existed, impairs the obligation of the contract, because it 
destroys its enforceability. 

In the instance now considered, when the right under the contract arose, it was 
enforceable, and an action accrued thereon under the laws of this state. If this be 
not the law, then this legislation is unnecessary, because the courts would decline 
jurisdiction of the subject-matter of these actions, if the right of action did not accrue 
imperatively from the liability of the defendant incurred under the terms of the policy 
contracts. But it is said that this right of action exists only ex comitate, and that 
we need not extent the favor arising out of comity to this litigant; but whether comity 
is the source or not is immaterial, since at-the time of accrual of the right the remedy 
did exist. When the obligations were incurred, the remedy of enforcement was imma- 
nent in their essence, and, as we have seen, to deprive one of remedy under the con- 
tract is to impair the obligations thereof. 

[6] Under the generally accepted rules of international law, the obligations of a 
contract are carried into any state or nation where those obligations are sought to 
be enforced, and the liability for the breach of such contract also exists there, and is 
enforceable by a plaintiff whenever he may bring the defendant within the jurisdiction 
of the courts of such state or nation. It is said by a learned jurist in respect of this 
right to enforce within the state contracts made outside of a state that he efficiency 
of the whole lex mercatoria depends upon the recognition of the principle that courts 
of every state will administer the law of contracts of every other state, providing 
jurisdiction is obtained over the defendant. 

The ruling made in Russian Socialist Federated Soviet Rebpublic v. Cibrario, 235 
N. Y. 255, 139 N. E. 259, is pointed to as authority for a finding that the right of 
an alien to sue in the courts of New York is a privilege and not property. That 
case involved the right of the Soviet government itself to sue in the state courts, and 
did not touch the right of a friendly alien, domiciled in a friendly country, to enforce 
his contract here. The court ruled there in effect that its decision was not applicable 
to alien corporations, which asserted no sovereignty, and individuals, and that as to 
such persons and corporate bodies the right to maintain actions in the New York 
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courts had been “so universally and for such a length of time” allowed “that the 
right to bring them in a proper case has become fixed,” and that, “so long as the 
plaintiff does not reside in a country at war with the United States,” we inquire no 
further. The original basis of the right has fallen into the background. 

[7] This same contention, that the right of a nonresident to sue in the courts of 
another state is a privilege merely, and not property, within the meaning of this 
clause of the Constitution, was expressly raised and expressly overruled in Western 
National Bank v. Reckless (C. C.) 96 F. 70, 75, pages 76-79. Although it was 
intimated in the Cibrario Case, supra, that legislative fiat might restrain the remedy 
of enforcement, such statement is, under the stare decisis rule, not to be conclusive 
of an unmooted question, and hence is not a controlling pronouncement as to the 
power of the Legislature to impair the obligation of a previously existing contract, 
which theretofore had remedial enforcement right in this state. We are of the opinion 
that the Cibrario Case does not determine the particular question we have been 
considering. 

[8] The act here challenged does not purport to prevent the bringing of a suit 
upon these insurance claims. It operates merely upon actions that have already been 
instituted, its proposed effect being to suspend all proceedings after suit is brought. 
When an action is instituted in the state court, the right of action becomes property 
within the state, and is then subject to the constiutional protection against its depriva- 
tion by any state law. We believe that he act operates as a deprivation of property 
within the state without due process of law. 

{9] It is likewise certain that this mandatory stay violates the equal protection 
clause of the Fourteenth Amendment of the federal Constitution, in that, at the time 
of the institution of the suit, plaintiff was present within the jurisdiction, and was 
entitled under the equal protection clause of that amendment to have his action deter- 
mined in accordance with the same rules of law and procedure which the courts of 
this state would apply to any other action of the same character. Aliens as well as 
citizens are entitled to this benefit. Its “pledge of the protection of equal laws” 
extends “to all persons within the territorial jurisdiction, without regard to any 
differences of race, color, or of nationality.” Yick Wo v. Hopkins, 118 U. S. 356, 
6 S. Ct. 1064, 30 L. Ed. 220. This equal protection of the laws has been removed 
by this act, since there can be no judicial determination of plaintiff’s rights for a 
period which is so indefinite as to amount to a complete foreclosure of the right to a 
recovery under his contracts. There is, therefore, discrimination with respect to indi- 
viduals in the same class, and the statute arbitrarily singles out one class of creditors, 
and penalizes them for no fault of their own, and grants immunity from suit to 
specially situated insurance companies’ debtors for no reason of public concern that 
is made manifest by the facts of this suit. 

[10] We think it true, too, as asserted by the plaintiff, that this legislation is an 
interference with the judicial department of the state by the legislative branch of the 
government of the state in a matter which is wholly discretionary with the courts, 
in that it directs the courts, in actions which are already pending, to order stays which 
should be granted only on the merits thereof. It prescribes, besides, a method whereby 
defendant may halt actions in the courts in a particular class of cases contrary to 
the Constitution of the state (article 6, § 1), which grants all jurisdiction in law 
and equity, subject to the appellate jurisdiction of the Court of Appeals, to the 
Supreme Court. While the Legislature has power to alter or regulate the jurisdiction 
and proceedings at law and in equity that it has heretofore exercised, it may do so 
only except as otherwise provided in the Constitution (Riglander v. Star Co., 98 App. 
Div. 101, 90 N. Y. S. 772, affirmed 181 N. Y. 531, 73 N. E. 1131), and it certainly 
may not interfere, so as to deprive the courts of all discretion, and compel them to 
issue stays in all actions of this character, without regard to the merits of the defense 
or the rights of plaintiff. 

[11] The Legislature can only exercise such power in respect of proceedings at 
law and in equity as it has heretofore exercised, and it has never before attempted 
to deprive the courts of judicial discretion in respect of stays which they have there- 
tofore been accustomed to grant or refuse according to the merits of the application. 
We think the motions for a stay should be denied. 

Orders filed. All concur. 
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ETENBURN v. METROPOLITAN LIFE INS. CO. (No. 16325.) 
(Supreme Court of Oklahoma. March 16, 1926. Rehearing Denied May 18, 1926.) 
246 Pacific Reporter 383. 

(Syllabus by the Court.) 

1. INSURANCE—TO CONSTITUTE VALID CONTRACT OF LIFE INSUR- 
ANCE, THERE MUST BE MEETING OF MINDS OF PARTIES AS TO 
ALL MATERIAL TERMS AND PROVISIONS, INCLUDING AMOUNT 
AND MANNER OF PAYMENT OF PREMIUMS; IN ACTION ON LIFE 
INSURANCE POLICY, EVIDENCE HELD TO SHOW THAT MINDS OF 
PARTIES HAD NEVER MET CONCERNING AMOUNT AND MAN- 
NER OF PAYMENT OF PREMIUM. 

To constitute a valid and binding contract of life insurance, there must be a 
meeting of the minds of the parties as to all of the material terms and provisions of 
the contract, including the amount and manner of the payment. of the premium. 


(For other cases, see Insurance, Dec. Dig. §§ 130[1], 665[2].) 


2. INSURANCE—WHERE POLICY OR CONTRACT OF INSURANCE PRO- 
VIDES THAT IT IS NOT TO BECOME EFFECTIVE UNTIL FIRST 
PREMIUM IS PAID AND ACCEPTED BY COMPANY DURING LIFE 
OF INSURED, PAYMENT OF FIRST PREMIUM IS CONDITION 
PRECEDENT; WHERE LIFE INSURANCE POLICY PROVIDES THAT 
ONLY PROPER OFFICERS AT HOME OFFICE OF COMPANY MAY 
MODIFY POLICY OR BIND COMPANY BY MAKING ANY PROMISES 
RESPECTING ANY BENEFITS UNDER POLICY, SOLICITING 
AGENT OF COMPANY CANNOT WAIVE PAYMENT OF FIRST PRE- 
MIUM WHICH WAS MADE CONDITION PRECEDENT TO POLICY’S 
BECOMING EFFECTIVE. 

Where the policy or contract of insurance provides that it is not to become effec- 
tive until the first premium is paid to and accepted by the company during the lifetime 
of the insured, the payment of the first premium is a condition precedent; and, where 
the policy provides that only the proper officers at the home office of the company 
shall have power on behalf of the company to modify the contract of insurance or to 
bind the company by making any promises respecting any benefits under a policy 
issued, the soliciting agent of the company is without authority to waive the payment 
of the first premium. 

(For other cases, see Insurance, Dec. Dig. §§ 137[1], 141[2].) 

Commissioners’ Opinion, Division No. 2, 

Appeal from District Court, Oklahoma County; William H. Zwick, Judge. 

Action by E. E. Etenburn, administrator of Sarah Etenburn, deceased, against the 
_—e Life Insurance Company. Judgment for defendant, and plaintiff appeals. 

rmed. 

W. A. Smith, of Oklahoma City, for plaintiff in error. 

Embry, Johnson & Tolbert, of Oklahoma City, for defendant in error. 

JarMAN, C. This was an action by E. E. Etenburn, administrator of the estate 
of Sarah Etenburn, deceased, against the Metropolitan Life Insurance Company, a 
corporation, to recover on a life insurance policy in the sum of $2,000, issued by the 
defendant to the decedent. Upon the conclusion of the evidence of the plaintiff, the 
court sustained a demurrer thereto and rendered judgment in favor of the defendant, 
from which the plaintiff has appealed. 

The evidence on the part of the plaintiff discloses the following state of facts: 
The insured, Mrs. Sarah Etenburn, resided at Fayetteville, Ark. W. A. Booker was 
soliciting agent of the defendant. The insured carried two industrial policies with 
the defendant, and Booker ‘called at her home each week to collect the assessments or 
premiums thereon. During these trips, he suggested to Mrs. Etenburn that she take 
additional life insurance, and she expressed her doubts as to being financially able to 
pay for additional insurance, but finally signed an application on December 13, 1922, 
for a policy in the amount of $2,000, and, upon receipt of the application at its home 
office, the defendant, by and through its proper officers, issued said policy and 
forwarded the same to its soliciting agent, W. A. Booker. Mrs. Etenburn had not 
made up her mind fully as to the kind of insurance policy she desired, and this was 
the condition at the time Booker left the policy with her. It is clear from the testi- 
mony of Helen Etenburn, daughter of the insured, who lived with her mother at the 
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time of this transaction, that the policy for $2,000 was never intended to be delivered 
by Booker, and Mrs. Etenburn did not intend to accept the policy as an executed con- 
tract between the parties. The record discloses that Mrs. Etenburn had become inter- 
ested in the proposition of taking additional insurance; and the execution of the appli- 
cation and the leaving with her of the policy were only steps taken for the purpose of 
aiding the negotiations for insurance and to enable Mrs. Etenburn to become fully 
acquainted with the terms and provisions of the proposed policy, in order that she 
might be in a position to determine the kind of policy she desired. With reference to 
the delivery of the policy and the circumstances under which the same was left with 
the insured, Helen Etenburn gave the following testimony : 


“Q. What was it you said about him giving her the policy to look it over? A. He 
delivered it to her and told her that if there was anything in it—let me see, what was 
it he said? He said, ‘I will let you keep this for a few days,’ and my mother asked 
him how it was to be paid, and he told her by the year, and he told her how it was 
that it was to be paid, and she said, ‘I would rather have it paid quarterly,’ and he 
told her that he would leave it there a few days until she decided how she wanted to 
pay it. I am sure that is how it was.” 


It is clear from the foregoing testimony that the policy was left with the insured 
so she could consider it for a few days and make up her mind whether the same suited 
her, to enable her to determine the exact nature and kind of policy she desired. The 
evidence discloses that Mrs. Etenburn did not approve the policy as delivered, and, 
in a few days, when Booker called at her home, she wanted the policy changed to 
provide for the payment of the premium in quarterly installmments instead of an 
annual installment. Booker took up the policy and mailed the same to the main office 
of the defendant, and, at the same time, accepted a check from Mrs. Etenburn for the 
amount of the quarterly premium, and Booker represented that the insurance would 
be in full force and effect from that date. The check was protested for lack of funds, 
and the same was never paid. The original policy was canceled by the defendant, and 
no other policy was ever executed or delivered. In a few days after the policy was 


returned to the company, Mrs. Etenburn was stricken with appendicitis and died after 
an operation. 


The plaintiff contends that the policy was in full force and effect at the time 
of the death of Mrs. Etenburn, for the reason that she had given a check for the 
amount of the quarterly premium and the agent of the defendant had accepted the 
check and agreed to hold the same until the decedent made the necessary deposit to 
pay said check, and further agreed that the insurance should be in full force and 


effect ; and the plaintiff contends that the cash payment of the quarterly premium was 
thereby waived by the agent. 


The application, executed by the insured for the policy, and which, according to 
the terms and provisions of the policy, is a part thereof, provides that no agent or 
any other person except the officers at the home office of the company shall have 
power on behalf of the company to make or modify any contract of insurance or to 
bind the company by making any promises respecting any benefits under a_ policy 
issued, and provides further: 

“4. That the company shall incur no liability under this application until it has 
been received, approved and a policy issued and delivered, and the full first premium 
stipulated in the policy has actually been paid to an accepted by the company during 
the lifetime of the applicant.” 

The contract of insurance, under which the plaintiff claims, specifically pro- 
vides that no agent could make or modify any contract of insurance issued by the 
company, and that this power could be exercised only by the proper officers of 
the company at the home office. Section 4 above quoted of the application, which, 
as heretofore stated, forms a part of the insurance contract, provides that the com- 
pany would not be liable until the first premium stipulated in the policy shall have 
been paid to and accepted by the company during the lifetime of the applicant. 
The first premium stipulated in the policy, was never paid, and under the terms 
and provisions of the application which the insured executed, she knew the agent 
had no authority to enter into any agreements that would vary or modify the 
terms providing for the actual payment of the first premium during her lifetime, 
which was necessary before there would be any liability for the insurance on the 
part of the defendant; therefore the contract of insurance never became effective. 
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. es this court in the case of Bankers’ Reserve Life Co. v. Rice, 99 Okl. 184, 
226 P. 324: 

“If the policy provides it shall not become effective until the first premium 
is paid, the payment of the note [being a note given for the premium] is deemed 
a condition precedent. Arnold v. Empire Mutual Annuity & Life Ins. Co., 3 Ga. 
App. 685, 60 S. E. 476.” 

[1] We have heretofore seen that there was no binding contract of insurance 
in the first instance, for the reason there was never a meeting of the minds of 
the parties as to the terms and provisions of the contract of insurance and the 
amount of the premium. In this connection, the following rule was announced by 
the court in the case of Shawnee Mutual Fire Ins. Co. v. McClure et al., 39 Okl. 
535, 135 P. 1150, 49 L. R. A. (N. S.) 1054: 

“To constitute a binding ‘contract of insurance,’ there must be a meeting of 
the minds of parties with authority to contract as to the premises and the risk, 
the amount insured, the term the insurance is to continue, and the amount of 
the premium.” 

It necessarily follows, if there was no binding contract of insurance in the 
first instance, there can be no such thing as an extension of the insurance by verbal 
agreement of the agent. 

]2] No recovery could be had on the policy for two reasons: First, there was 
never any binding contract of insurance between the parties; second, the cash pre- 
mium was never paid, and the agent was without authority to waive the same. 

The plaintiff makes the further contention that the insured did accept the policy 
as written and that the only change, to be made in the policy, was the manner of 
paying the premium, and that it was not necessary for a new policy to be issued 
because the change could be made on the original policy as provided by section 5 
of the application, as follows: 

“In case of apparent errors or omissions discovered by the company in the 
foregoing application or in case the company shall be unwilling to issue a policy upon 
this application by noting the change in the space entitled “Corrections and Amend- 
this application by notin gthe change in the space entitled “Corrections and Amend- 
ments” and to prepare and submit a policy on a different plan or in a different 


amount from that hereby applied for, and I hereby agree that my acceptance of 
such policy, as so submitted, accompanied by a copy of the application so amended, 
shall operate as a ratification of such changes or amendments.” 

The plaintiff contends that, under this section of the application, the insured of 
her own volition and on her own motion could, at any time, have the policy modified 
or changed as to the manner of payment of the premium, and it was the duty of 
the company, upon the insured making such request, to note the change in the 


space on the policy. Plaintiff had misconstrued this section. The right to make 
changes is reserved to the company and not to the insured, and if, after making 
such changes, the insured accepts the policy as modified, said section 5 provides 
that the same shall operate as a ratification of such changes or amendments. 

For the reasons given, the judgment of the trial court is affirmed. 


ROGERS v. ATLANTIC LIFE INS. CO. (No. 11977.) 
(Supreme Court of South Carolina. May 10, 1926.) 
133 Southeastern Reporter 215. 

1. INSURANCE. 

Beneficiary of life policy must have some kind of interest in continuance of life 
of insured when taking out insurance on life of another for his own benefit. 

(For other cases, see Insurance, Dec. Dig. § 114.) 
2. INSURANCE—PERSON HAVING TAKEN OUT LIFE INSURANCE ON 

BROTHER BETWEEN WHOM THERE WAS BROTHERLY AFFEC- 


TION AND RECIPROCAL AID AND HELP HELD TO HAVE HAD IN- 
SURABLE INTEREST IN LIFE OF BROTHER. 


Person having taken out insurance on brother, who was willing that it should 
be done, and assisted therein, held to have had insurable interest in life of brother, 
in view of testimony showing brotherly affection and reciprocal aid and help. 

(For other cases, see Insurance, Dec. Dig. § 116[3].) 
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4. INSURANCE—INSURER, HAVING CONTRACTED TO INSURE LIVES 
OF PERSONS, AND RECEIVING PREMIUMS THEREFOR SHOULD 
NOT BE PERMITTED TO ESCAPE CONTRACT BECAUSE OF LACK 
OF INSURABLE INTEREST,-UNLESS IT CLEARLY APPEARS SUCH 
CONTRACTS ARE PERNICIOUS AND DANGEROUS TO SOCIETY. 
Insurer, having contracted to insure lives of persons, and receiving premiums 

therefor, should not be allowed to escape contracts on ground of want of insurable 

interest, unless it clearly appears that such contracts are pernicious and dangerous 
to society. 
(For other cases, see Insurance, Dec. Dig. § 114.) 


5. INSURANCE—QUESTION OF WHETHER INSURER’S AGENT SUG- 
GESTED THAT PERSON TAKE OUT INSURANCE ON LIFE OF 
BROTHER, AND HAD KNOWLEDGE THAT HE WAS BENEFICIARY, 
AND WAS PAYING PREMIUMS, HELD PROPERLY SUBMITTED TO 
JURY. 

In action on life policy, question of whether insurer’s agent had suggested that 
person take out policy on life of his brother, and had full knowledge that he was to 
be ultimate beneficiary, and pay premiums thereon, held properly submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


6. INSURANCE—CHARGE THAT KNOWLEDGE OF AGENT WAS 
KNOWLEDGE OF INSURER AND THAT AGENT’S SUGGESTING 
PERSON TAKE. OUT INSURANCE ON BROTHER’S LIFE CONSTI- 
STUTED WAIVER OF DEFENSE OF LACK OF INSURABLE INTER- 
EST, HELD PROPER. ‘ 
Charge that knowledge of agent of insurer was knowledge of insurer, and that 

agent’s suggestion that person take out policy on life of brother constituted waiver 

of defense of lack of insurable interest held proper. 


(For other cases, see Insurance, Dec. Dig. § 669[9].) 


7. INSURANCE—QUESTION WHETHER INSURED IN ANSWERING 
“NO” TO QUESTIONS RELATIVE TO OPERATIONS INTENDED TO 
DECEIVE INSURANCE COMPANY HELD PROPERLY SUBMITTED 
TO JURY UNDER EVIDENCE SHOWING THAT HE HAD KNOWL- 
EDGE EXCEPT THAT IT WAS MINOR OPERATION. 

Question whether insured in answering “No” to questions in application relating 
to surgical operations intended to deceive and defraud insurance company held prop- 
erly submitted to jury under evidence showing that insured had no knowledge that 
operation was other than minor operation. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


8. INSURANCE—JURY COULD PROPERLY CONSIDER TESTIMONY AS 
TO INSURED’S GOOD CHARACTER AND HONESTY IN DETERMIN- 
ING WHETHER INSURED PRACTICED FRAUD ON INSURER IN HIS 
ANSWERS TO QUESTIONS IN APPLICATION. 


In action on life policy, it was proper for jury to take into consideration testi- 
mony of good character and honesty of insured in determining whether insured prac- 
ticed fraud on insurer by his answers to questions in application. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

9. INSURANCE. 


Whether applicant for insurance by his answers to questions in application in- 
tended to practice fraud on insurer held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 

10. INSURANCE—AGENT’S KNOWLEDGE OF REMOVAL OF BUMP FROM 
INSURED’S FACE IS IMPUTED TO INSURER, AND QUESTION OF 
mam WAIVER THEREOF HELD PROPERLY SUBMITTED TO 
If insurer's agent knew before insurance was issued that insured had bump or 

tumor removed, such knowledge is imputed to insurer, and question of waiver on 

part of insurer held properly submitted to jury. 


(For other cases, see Insurance, Dec. Dig. §§ 378[1], 668[15].) 
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12. INSURANCE. 

Notice to agent is notice to insurer, and waiver may be made by insurer through 
agent. 

(For other cases, see Insurance, Dec. Dig. §§ 95, 375[1].) 

13. INSURANCE. 

Where there is conflict between provision of insurance policy and law, the law 
must prevail. 

(For other cases, see Insurance, Dec. Dig. § 152[14].) 

Appeal from Common Pleas Circuit Court of Spartanburg County; J. W. De 
Vore, Judge. 

Suit by J. P. Rogers as administrator of the estate of James A. Rogers, de- 
ceased, against the Atlantic Life Insurance Company. Judgment for plaintiff and 
defendant appeals. Affirmed. 

DePass & Wrightson, of Spartanburg, and Andrew D. Christian, of Richmond, 
Va., for appellant. 

Nicholls & Wyche and A. E. Hill, all of Spartanburg, for respondent. 

SraB_er, J. On Novemeber 22, 1922, the defendant insurance company, upon an 
application made by James A. Rogers, insured his life in the sum of $1,000; the policy 
being made in favor of his estate. At a later date, December 9, 1922, he assigned 
this policy to his brother, W. S. Rogers, but it seems that no copy of this assign- 
ment was sent to the company, as required by the policy, although W. S. Rogers 
testified that the agent of the company prepared the assignment and had James A. 
Rogers to execute it. On the 28th day of August, 1923, the insured, James A. Rogers 
died; the cause of his death not being disclosed by the record. Proof of his death 
was made in September of that year, and the insurance company refused to pay the 
— of the insurance, but offered to return the premium which had been paid on 
the policy. ’ 

This suit was then begun, December 21, 1923, by W. S. Rogers, who claimed to 
be the beneficiary under the policy by virtue of the alleged assignment made to him 
by the insured, James A. Rogers. The defendant, by its answer, set up the defense 
on fraud on the part of the insured, James A. Rogers, alleging that in the application 
for the policy he had falsely and fraudulently answered certain questions propounded 
him by the company’s examining physician, and had thus misled and deceived the com- 
pany into issuing the policy on his life; that before and at the time of the issuing of 
the policy the insured had the fatal and malignant disease of cancer, which fact he 
had concealed from the defendant by his answers; and that for the reasons alleged 
the policy of insurance issued him was noneffective and not binding on the 
defendant. 

The case was called for trial October 1, 1924, and on that day W. S. Rogers as- 
signed to J. P. Rogers, the administrator of the estate of James A. Rogers, deceased, 
all his interest in the policy, and by consent of all parties the said administrator was 
substituted as plaintiff in the case. 

At the close of the testimony of Dr. Fiske, one of the witnesses for the 
defendant, the defendant was allowed, upon its request, to amend its answer by 
setting up the further defense that, under the testimony disclosed in the trial,* which 
theretofore was unknown to the defendant, the contract of insurance entered into 
was a wagering contract on the life of James A. Rogers, deceased; that his brother, 
W. S. Rogers, had conspired with the deceased to have the policy made with W. S. 
Rogers, but was W. S. Rogers; that W. S. Rogers was to pay the premium on 
the policy; that James A. Rogers had falsely answered the questions as to the 
payment of the premium and who should be named as the true beneficiary; and that 
the transaction was a gamble-or wager by W. S. Rogers on the life of his brother; 
and that both of them concealed these facts from the insurance company; and that, 
therefore, the policy was void in its inception. The plaintiff entered a general denial 
as to these allegations. 3 

The jury found a verdict for the plaintiff for the full amount asked for, and 
the defendant comes to this court on appeal, stating fourteen exceptions, imputing 
error to the presiding judge in four main particulars: (1) Error in failing to 
direct a verdict for the defendant; (2) error in charging the law; (3) error in 
the introduction of certain evidence; (4) error in refusing to charge certain of de- 
fendant’s requests to charge. 
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As to the specifications of error in refusing to direct a verdict: The second 
exception, which we shall consider first, raises the question that W. S. Rogers had 
no insurable interest in the life of his brother, and is as follows: ‘ 

“His honor erred, it is respectfully submitted, in refusing to direct a verdict 
for the defendant because the evidence, without contradiction, showed that, pursuant 
to a secret agreement and arrangement between the insured and his brother, William. 
S. Rogers, the policy of insurance was obtained for the benefit of William S. 
Rogers, who paid the premium, and who had no insurable interest in the life of 
his brother, and under the circumstances there was no meeting of the minds or 
contract between the insured and insurer; that such a contract, if any existed, was 
a wager or gambling transaction, and was illegal and unenforceable by either party, 
his administrator, or assignee.” 

{1] While the authorities ares not in exact harmony as to what constitutes 
requisite interest, they all agree that the beneficiary of a life insurance policy must 
have some kind of interest in the continuance of the life of the insured, when one 
person takes out insurance upon the life of another for his own benefit. 

In 37 C. J. 385, it is said. 

“A person cannot take out a valid and enforceable policy of insurance for 
his own benefit on the life of a person in which he has no insurable interest; 
such a policy or contract of insurance is void and unenforceable on grounds of 
public policy, it being merely a wagering contract.” 

“See, also, 14 R. C. L. 919; Elliott on Insurance, 52. 

“The essential thing is that the policy shall be obtained in good faith, and not 
for the purpose of speculating on the hazard of a life in which the insurer has no 
interest.” Elliott on Insurance, 54. 

In Croswell v. Association, 51 S. C. 114, 28 S. E. 200, 201, the court said: 

“It is firmly established that insurance procured by one person on the life of 
another, in which the party effecting the: insurance has no interest, is void as a 
wager contract against public policy, which condemns gambling speculation upon 
human life. But it is also well settled that a person may insure his own life, and 
make the policy payable to whomsoever he chooses, even though the beneficiary has 
no insurable interest in his life, provided the transaction is bona fide, and no ta 
mere cover to evade the law against wager policies. * * * In such case the interest 
which the insured has in his ownlife supports the policy, and prevents it from being 
condemned as a wager contract.” 

In the Croswell Case, supra, the court approves the doctrine that brothers and 
sisters have an insurable interest in the life of each other on account of relationship 
alone. It goes further, and broadly intimates, if it does not so hold, that a brother 
has an insurable interest in the life of his brother. The court in that case, pointing 
out that all the authorities agree that a pecuniary interest will preserve the policy, 
at least to the extent of the interest, and commenting upon the fallacies of the 
argument that a pecuniary interest will in all cases protect society. against the 
danger that the life of the insured may be destroyed by the holder of the policy, says: 

“Indeed, there is much fiction in reference to the supposed necessity of a 
pecuniary insurable interest to support a life insurance policy, when a near relative 
insures for the benefit of another. Close ties of blood or affinity, as parent, child, 
brother, sister, husband, wife, with the natural affection and moral forces which 
generall yprompt one such to serve and protec tthe other, rendering it highly im- 
probable that for money one would take the life of the other, afford a surer guaranty 
to society against the danger sof betting on the duration of human life than any 
mere pecuniary interest in the life insured, often mor eimaginary than real.” 

This reasoning of the court, which is sound and well founded, clearly indicates 
the view that the ties of blood and kinship which exist. between brothers as a general 
rule may give the one an insurable interest in the life of the other. While in some 
jurisdictions it is held that a brother has no insurable interest in the life of his 
brother by reason of kinship alone, it does not seem unreasonable or against public 
policy, but more in keeping with an enlightened humanitarian view, that such 
insurable interest should exist, at least where the brother whose lif is insured agrees 
to, and collaborates with the other in securing, the insurance. The natural laws 
of kinship and blood, the ties of affection and friendship which ordinarily exist 
between brother and brother, negative the idea and belief that one would desire 
the removal of the other by reason of the existence of such insurance. 
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In the case at bar, James A. Rogers consented that the insurance on his life 
be taken out by his brother in favor of the brother and gave whatever assistance and 
help to could in securing same. There is nothing in the record of the case to show 
that the natural feelings of brother to brother were not sustained between the two 
men, but, on the contrary, the testimony tends to show that the relations between 
them were characterized by brotherly affection and reciprocal aid and help. 

[2] Under the Croswell Case, supra, and in the view of the entire subject herein 
expressed, we are constrained to hold that W. S. Rogers had an insurable interest 
in the life of his brother. 


[3,4] However, if it is doubtful on authority that a brother, by reason of kin- 
ship alone, has an insurable interest in the life of his brother, it appears that that 
would not be a sufficient reason to declare the policy void. As said by the court in 
the Croswell Case, supra: 


“A sound public policy requires the enforcement of contracts deliberately made 
which do not clearly contravene some positive law or rule of public morals. It is 
surely not a sound policy to permit insurers to contract to insure the lives of per- 
sons, receive premiums therefor as long as the insured, the beneficiary, or the 
assignee will continue to pay, and then, when the time comes for the insurers to 
pay what they agreed to pay, allow them to escape their contract on the ground of 
want of insurable interest in the life insured, unless it clearly appears that such 
contracts are pernicious and dangerous to society. Courts should not annul contracts 
on doubtful grounds of public policy. In such matters it is better that the Legislature ° 
should first speak.” 


Again: If W. S. Rogers had no insurable interest in the life of his brother, 
there was testimony at the trial of the case tending to show that Tiller, the general 
agent of the company, some time before the policy was issued, went to W .S. Rogers, 
and suggested to him that he take out a policy of insurance on the life of his brother, 
James A. Rogers; that W. S. Rogers, acting on Tiller’s suggestions saw his brother 
about the matter, who consented and agreed that the policy be taken out; that 

- Tiller had full knowledge that W. S. Rogers was to be the ultimate beneficiary under 
the policy and was to pay the premiums thereon; that Tiller actually delivered the 
policy to W. S. Rogers and collected the premium from him; and that the whole 
transaction, including the application for the policy, the issuance of same to the 
estate of James A. Rogers, and its subsequent assignment to W. S. Rogers, was 
carried out under the directions and according’ to the instructions of the agent Tiller. 

[5,6] The trial judge properly submitted to the jury the question of fact as to 
whether or not Tiller, the agent of the company, actually had such part in the 
transaction as represented by this testimony, and correctly charged them that the 
knowledge of the agent was the knowledge of the company, and that such a course 
of action on the part of the agent would constitute a waiver of this defense by 
the company. 


In Huestess v. South Atlantic Life Insurance Co., 88 S. C. 31, 70 S. E. 403, he 
court said that “the principal is bound by the acts of the agent, even when he is 
actuated by a fraudulent intent, if he is acting within the scope of his employment.” 
See, also, Fludd v. Assurance Society, 75 S. C. 315, 55 S. E. 762. Hankinson v. 
Insurance Co., 80 S. C. 392, 61 S. E. 905. This exception is overruled. 


By its first exception the appellant imputes error to the circuit judge in refusing 
to direct a verdict for defendant on the ground that James A. Rogers, the insured, 
made false statements in: his application, which were material and relied upon by 
the defendant, and were made for the purpose of deceiving the defendant. This 
exception is as follows: 


“His honor erred, it is respectfully submitted, in refusing to direct a verdict 
for the defendant because the evidence showed conclusively and without contradiction 
that the insured made false statements in his application, which were materiil; 
were relied and acted upon by the defendant; were made for the purpose of deceiv- 
ing defenant: an were known by the insured to be false; and within a reasonable 
time after the truth was learne defendant gave the holder of policy notice of its 
intentio nto avoid the policy, and tendered him the premium with interest.” 

In part 2 of the application, among other questions answered by the applicant, 
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the answers to which were written in the handwriting of the examining physician of 
the company, were the followng: 


“5. Have you ever suffered from any ailment or disease of: 

“A. Brain, nervous system? A. No. 

“B. Heart, lungs? B. No. 

“C. Stomach, intestines, liver, kidneys, bladder? C. No. 

“D. Skin, middle ear, eyes, nose, throat? D. No. 

“6, Have you ever had rheumatism, gout, syphilis? A. No. 

“B. Have you ever undergone any surgical operation? B. No. 

“C, Have you ever had any accident or injury? C. No. 

“DPD. Have you raised or spat blood? D. No. 

“E, Have you ever been told that your urine contained sugar, albumin, or 
casts? E. No. 

“F, Have you consulted or been treated by any physician for any ailment or 
disease not included in your above answers? F. No. 


The appellant complains that the applicant in answering “No” to the questions 
relating to previous ailments or diseases and surgical operations answered falsely, 
and intended thereby to deceive and defraud the insurance company in the issuance 
of the policy applied for by him; that these statements made by the applicant were 
material; and that the company would not have issued the policy if it had known 
that the said statements or either of them were false. 


[7] The question as to whether James A. Rogers, in answering “No” to these 
questions, intended to defraud and deceive the insurance company was properly, 
under the testimony, submitted to the jury. It appears that early in 1922 Dr. 
Fike removed a small growth from the face of James A. Rogers. The doctor 
in his testimony did not say that it was a cancer. In fact he testified that he 
did not think that it was a cancer, but only out of precaution sent him to Atlanta 
to be treated. Dr. Allen, the physician who represented the company in examining 
Rogers for life insurance, said that, if Rogers had cancer, he did not discover 
it; that he was in good condition; and was a good risk for life insurance; and that 
if he had a scar on his face when he examined him he did not notice it. It is 
true the depositions of the Atlanta physicians, who claimed to have treated Rogers 
with radium, were to the effect that the growth which Dr. Fike had removed from 
the face of the insured was of a cancerous nature. There is no testimony, how- 
ever, that Rogers was told or knew that the growth was cancerous, if it was. Dr. 
Fike did not think it was, and the Atlanta physicians for some reason did not 
deem it necessary to tell Rogers. Therefore, it was clearly for the jury to say 
under all the testimony whether James A. Rogers, at or before the time he answered 
the questions, had cancer; and whether when answering the questions he knew that 
he had or had had cancer, if this were the case; and whether he answered “No” for 
the purpose of defrauding and deceiving the insurance company. 


As to the removal of the tumor, this work was done in Dr. Fike’s office, and 
the doctor appeared to think it of little importance as an operation, setting it down 
at most as a “minor surgical,” and saying that cutting a bump off a man’s face 
would not be considered a real surgical operation. He also testified that in October 
or November, 1922, he would have recommended Rogers as being physically a good 
risk for life insurance. It must be assumed that a doctor’s definition of a surgical 
operation would be much more technical than that of a layman, and in view of Dr. 
Fike’s attitude toward the “operation,” the court could not say that Rogers would 
consider what had been done in Dr. Fike’s office as an operation, or that in answering 
“No” to this question he did so with intent to defraud and deceive the company. 
Dr. Allen, the company’s physician, who is assumed to have made a very careful 
examination of the applicant in order to determine whether or not he was a proper 
subject for insurance, saw no scar on the face of the applicant which would indi- 
cate that there had been an operation as contended for by the appellant. 

[8] Again, a number of witnesses testified to the gool character and honesty of 
the deceased, James A. Rogers, and it was proper for the jury to take this into 
consideration in arriving at their verdict, which would necessarily involve the question 
as to whether or not the deceased practiced a fraud upon the appellant as alleged 
In Wingo v. N. Y. Life Insurance Co., 112 S. C. 139, 99 S. E. 436, the court, in 
passing upon a similar question, said: 

“The jury in arriving at their verdict could take into consideration the evi- 
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dence of good character of the deceased in determing the allegation of fraud and 
deceit alleged by the defendant to have been practiced by him.” 

[9] All the questions and answers under discussion are more or less closely 
related to and involved with each other in the contention that the answers were 
fraudulent, and under all the circumstances it was for the jury to say whether the 
applicant by his answers intended to practice a fraud upon the defendant. In this 
case, as in the Huestess Case, supra: 

“There is no direct or positive testimony tending to show that the insured in- 
tended to practice a fraud upon the defendant other than the mere inference, arising 
from the signing of the application for insurance, containing the answers alleged to 
be false.” 

As said in the Wingo Case, which was very similar to the case at bar: 

“All of the evidenae, facts, and circumstances brought out in the case should 
have been submitted to the jury for their determination.” 

[10] Moreover, Tiller, the agent of the company, according to the testimony 
of W. S. Rogers, knew before the insurance was issued that a growth of some 
kind had been removed from the face of his brother, James A. Rogers. On this 
point W. S. Rogers testified: 

“Q. Mr. Rogers, state whether or not shortly after April, 1922, in the City 
of Spartanburg, in front of Heinitsh’s drug store, Mr. W. H. Tiller, general agent 
for the Atlantic Life Insurance Company, approached you about taking out some 
life insurance on your brother, James A. Rogers, and that in the conversation with 
him concerning that that you told him that your brother had just had a bump or 
tumor removed from his face by Dr. Fike’ in this city. Answer that ‘Yes’ or ‘No.’ 
A. Yes, sir.” 

Mr. Tiller denied that W. S. Rogers made this statement to him, but admitted 
that Rogers told him that there was a little sore or something on the face of 
James A. Rogers, the nature of which was not disclosed to him. If Tiller, the 
general agent of the company, knew or was told before the insurance was issued 
that a bump or tumor had been removed from the face of James A. Rogers, his 
knowledge of these facts was imputed to the insurance company, and the question 
of waiver on the part of the company was properly submitted to the jury. 

In Fludd v. Assurance Society, 75 S. C. 315, 55 S. E. 762, the court held: 

“The knowledge of an agent acquired within the scope of his agency is im- 
putable to his principal, and if an insurance company, at the inception of the contract 
of insurance, had knowledge of facts which render the policy void at its option, 
and the company delivers the policy as a valid policy, it is estopped to assert such 
ground of forfeiture.” 

In Pearlstine v. Phoenix Insurance Co., 74 S. C. 246, 54 S. E. 372, the court said: 

“The rule adopted in this state, and the large majority’ of the states of the 
Union, is that an insurance company cannot avail itself of provisions in the policy 
that it should be void if certain facts therein mentioned as essential to the issuance 
should be found not to exist, when these facts were known to the agent not to exist, 
when the policy was issued through him, and the existence of such facts, and the 
knowledge of the agent, may be proved by parol.” 

This exception is overruled. 

The sixth exception is as follows: 

“His honor erred, it is respectfully submitted, in refusing to direct a verdict for 
the defendant herein because the evidence showed conclusively that there was no 
consideration for or delivery of the assignment (Exhibit 3) or policy from W. S. 
Rogers to J. P. Rogers, administrator, at the time this trial was commenced, and 
because the attempted assignment was a scheme to collect a claim otherwise unen- 
forceable.” 

{11] There is no merit in this exception. It appears from the record that 
at the trial it was agreed by all parties that the administrator of the estate of James 
A. Rogers should be substituted for W. S. Rogers as plaintiff in the case. If the 
assignment to W. S. Rogers was invalid, then the beneficiary of the policy was the 
estate of James A. Rogers. If the assignment to W. S. Rogers was valid, the policy 
was his to dispose of as he thought best, after the death of the insured, and he 
not only assigned and delivered the policy to the administrator, but under oath 
at the trial waived all claim to the proceeds of same, being thereby estopped from 
claiming any right or interest to or in the proceeds, whether there was any con- 
sideration for the assignment or not, although there was some testimony tending 
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to show such consideration. In either event, especially in view of the agreement 
for the substituted plaintiff, the administrator was the proper party to prosecute 
the suit. The policy being valid, as we have already held, and all possible claim- 
ants being before the court, the insurance company is interested only in paying 
the proceeds of same as fixed and determined by the court. This exception is over- 
ruled. 

As to the specifications of error in charging the law: Under this topic we 
shall consider the third, fourth, fifth, and seventh exceptions . 

The fourth exception is as follows: 

“His honor erred, it is respectfully submitted, in charging the jury as follows: 
‘I charge you further, if Tiller knew that Rogers had a growth on his cheek or 
face, wherever it was, and he knew that there had been a surgical operation, if you 
consider that it was a surgical operation with reference to it, if Tiller knew that at 
the time he undertook to issue this insurance policy, acting for his company, if 
Tiller knew that, the company knew that, for notice to him was notice to the 
company. If they went on and issued that policy knowing these facts, that was a 
waiver of that defense set up here.’ 


“Because it was for the jury to say whether Tiller’s knowledge amounted to 
a waiver by the defendant, and it was misleading, in that it led the jury to believe 
that Tiller’s knowledge that insured had a growth on his face several months before 
he applied for insurance amounted to a waiver of the company’s defense, even as 
to false answers concerning consultation and treatment by physicians, and because 


Tiller had a right to assume that the applicant had truthfully answered the questions 
in the application.” 


We cannot say that the charge of the trial judge was misleading as com- 
plained of by the appellant. The appellant further contends that it was for the 
jury to say whether Tiller’s knowledge amounted to a waiver by the defendant. 
It is true that ordinarily the question of waiver is for the jury, and it is the province 
of the jury to say whether the facts of the particular case constitute waiver. How- 
ever when but one inference can be drawn from the facts, it is not error for the 
court to charge the jury that these facts constitute waiver. Hollings v. Bankers’ 
Union, 63 S. C. 197, 41 S. E. 90. In the present case, the trial judge submitted to 
the jury the question of fact, and charged them that if these facts were true they 


would constitute waiver. From the facts mentioned only one inference could 
be drawn. This exception is overruled. 


The application for the policy provides that the answers to the questions jn 
the application in part 1 and part 11 thereof are the only statements to be considered 
as the basis of the contract, and the policy contains this provision: 

“This contract cannot be modified except by indorsement thereon signed by the 
officers authorized to sign this contract, and neither the agent soliciting the applica- 
tion nor any other representative, officer, or agent of the company, except those 


above mentioned, is authorized to make, modify, construe, waive the provisions of, 
or discharge this contract.” 


By the third and fifth exceptions the appellant complains that the charge of 
the trial judge, generally, and with reference to the taking of the policy in favor 
of the estate of James A. Rogers and its subsequent assignment to W. S. Rogers, 
that notice to the agent was notice to the company, with the possibiy resulting effect 
of waiver, under the testimony, was error on account of the provisions of the 
application and the policy above cited. 

[12,13] These exceptions cannot be sustained. The principle that notice to 
the agent is notice to the company, and that waiver may be made by the company 
through the agent, is too well established in the law of this state to need com- 
ment. If any authority is needed, reference may be had to the cases cited in our 
discussion of the first arid second exceptions. When there is conflict between’a pro- 
vision of.the policy and the law, the law must prevail. 

The appellant complains by its seventh exception that the trial judge erred in 
charging the jury that the administrator of James A. Rogers was the propet per- 
son to bring the suit. What we have said in discussing the sixth exception applies 
here. These exceptions are overruled. 

As to the specifications of error in the admission of evidence: Under this 
head we shall group and consider together exceptions 8 and 9, as they raise practi- 
cally the same question. By these exceptions the appellant complains of error on 
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the part of the circuit judge in allowing the plaintiff to introduce evidence tend- 
ing to establish the fact of the assignment of the policy by W. S. Rogers to the 
administrator of the estate of James A. Rogers. What we have said in consider- 
ing the sixth exception applies here, and these exceptions are accordingly overruled. 

[14-16] As to the specifications of error in refusing to charge certain of the 
defendant’s requests to charge: Under this head we shall group and consider 
together exceptions 10, 11, 12, 13, and 14, as to the nature of the questions raised 
by them is practically the same. These exceptions, in substance, complain of error 
on the part of the circuit judge in refusing to charge: (1) That neither the agent 
Tiller nor the physician, Dr. Allen, who examined the insured, had power to waive 
any of the legal rights acquired by the defendant under its contract; (2) that the 
answers to questions 6B and 6F must be held to be untrue, and were material in 
the issuance of the policy; and (3) that the jury should not consider as evidence 
either the testimony of W. S. Rogers or the agent Tiller as to statements made 
by W. S. Rogers to Tiller, the answers to questions in part 1 and 11 of the applica- 
tion being the only facts to be considered as a basis of the contract. These excep- 
tions cannot be sustained. What we have said in reference to exceptions one and 
two applies here. To have charged as requested would have been to charge on 
the facts as well as the law, and would have amounted to a direction of a verdict 
for the appellant. These requests to charge also ignore the duty of the court 
under the testimony in the case, to submit to the jury the question of waiver on 
the part of the company. The presiding judge charged the law fully and correctly, 
and was as favorable to the defendant in his charge as the law would permit and 
the defendant could expect. Questions of fact, arising out of the testimony, were 
properly submitted to the jury for their determination, and we see no reason why 
the verdict of the jury should not stand. 

All exceptions are overruled, and the judgment of the circuit court is affirmed. 

Gary, C. J., and Watts, Cothran, and Blease, JJ., concur. 


GINYARD v. LINCOLN INS. CO. (No. 11992.) 
(Supreme Court of South Carolina. May 20, 1926.) 
133. Southeastern Reporter, 227. 


2. INSURANCE—VERDICT WAS PROPERLY DIRECTED FOR INSURER 
IN ACTION ON LIFE POLICY, WHERE INSURED, ON LAPSE OF 
POLICY, FAILED TO EXERCISE OPTION, AND COMPANY THERE- 
UPON APPLIED PREMIUMS TO PAID-UP INSURANCE AND LATER 
DECLINED TO REINSTATE INSURED. 

Where, after failure of insured on lapse of life policy to exercise option pro- 
vided in policy, insurer, in accordance with provision, applied premiums to paid-up 
insurance, and thereafter declined to reinstate insured, insurer was properly given a 
directed verdict in action by beneficiary on a policy. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. INSURANCE. 

Whether insurer, by accepting payment of 80 cents from insured for additional 
paid-up insurance, waived requirement of loan certificate, held for jury. 

(For other cases, see Insurance, Dec. Dig., § 668[15].) 

Cothran, J., dissenting in part. 

Appeal from Common Pleas Circuit Court of Orangeburg County; F. P. Mc- 
Gowan, Special Judge. 

Separate actions, tried together by agreement, by Lydia Ginyard, in her own 
right and as administratrix of the estate of Robert Ginyard, deceased, against the 
Lincoln Insurance Company. From the judgment, plaintiff appeals. Affirmed in 
part, and in part reversed, and a new trial granted. 

Wolfe & Berry, of Orangeburg, for appellant. 

Raysor, Moss & Lide, of Orangeburg, for respondent. 

Purpy, A. A. J. Robert Ginyard died on March 5, 1923. He had taken out 
two life insurance policies with the defendant respondent company, each in the sum 
of $1,000, and numbered, respectively, 14986 and 16613. The first named policy 
sey —— to his estate, and the last named policy was payable to Lydia Ginyard, 

is wife. 


An action was brought upon these two policies under separate causes of action, 
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and, for convenience, by agreement, the causes were tried together; otherwise there 
would have been separate actions. ; ; 

The complaint contains the usual allegations in an action upon insurance poli- 
cies. The answer is quite lengthy, and need not be repeated here. As to the first 
named policy, the respondent pleads, by way of defense, a failure on the part of 
the insured to pay the premium, and that the insured, having certain options in such. 
cases, and having failed to exercise either of the options which he had, the respondent 
exercised the option which it had under the policy, in such event, to apply the cash 
surrender value of the policy to paid-up insurance, and that the paid-up insurance 
was so applied, amounting to $114, and the company notified the insured of such 
application of the fund on March 2, 1922, and that, after the death of the insured, 
the $114 was paid to Lydia Ginyard as administratrix of the estate of Robert Gin- 
yard, and was accepted and received by her as such administratrix. 

A similar defense was interposed as against the second named policy, except that 
it is alleged that $30 is the amount of the paid-up insurance which became payable 
to the beneficiary upon the death of Robert Ginyard, and that this sum was tendered 
to the beneficiary, and that the company has ever since been ready, able, and willing 
to pay it. 

The case was heard before Hon. F. P. McGowan, as special judge, who directed 
a verdict for the respondent upon the first named policy, and, going into a series 
of calculations, directed a verdict for the appellant upon the second policy in the 
sum of $93.30. The appellant has appealed from the judgment as to both policies. 

Considering the grounds of appeal as to the policy No. 14986, payable to the 
estate of the insured: 

This policy was issued September 21, 1918, and three premiums were paid, carry- 
ing the policy to September 21, 1921, but th epremium falling due on the last 
named date was not paid. In these circumstances, within one month after such 
default, the insured might have surrendered the policy and have elected to take 
one of the following options, viz.: (a) To receive the cash surrender value of 
the policy; (b) to have insurance for the face amount of the policy, less any in- 
debtedness to the company, and to continue in force from the date of default for 
such term as the cash surrender value would have purchased, as provided in the 
policy, but without participation and without the right to procure loans or to have 
the cash surrender value; or (c) to purchase nonparticipating, paid-up insurance, 
payable at the same time and under the same conditions as contained in the policy. 

The policy contains the following provision: If the insured shall not, within 
30 days after default, surrender this policy to the company at the home office, for 
its cash surrender value, as provided in option (a), or term insurance, as providetl 
in option (b), the cash value, less any indebtedness, will be applied to the purchase 
of paid-up insurance, as provided in option (c). 

The insured did not surrender the policy and accept options (a) and (b), and the 
company, under the third privilege of the option, converted the policy into paid-up 
insurance, amounting to $114, and, as has been hereinbefore stated, this sum was 
paid to the respondent as administratrix, and was afterwards tendered back to 
to the company, and the company declined to receive it. 

The contention of the appellant is that all the clauses of the policy must be 
construed together (Barron v. Bank, 131 S. C. 441, 128 S. E. 416), that the pro- 
visions of the policy must be construed most strongly against the insurer and in 
favor of the insured (Wheeler v. Insurance Co., 125 S. C. 320, 118 S. E. 609), 
and, if the policy of insurance can be lawfully saved, this will be done (Scott v. 
Ins. Co., 102 S. C. 125), 86 S. E. 484. 

The appellant further contends that the provision permitting the company to 
convert the policy into paid-up insurance under the third option is unreasonable and 
void, in the light of the other provisions of the policy. 

After the policy had lapsed, the insured made application for a reinstatement 
of the policy. He did not apply to have extended insurance, under option (b), 
referred to. The company procured Dr. T. H. Dreher, a reputable physician at 
St. Matthews, to make the physical examination, so that a health certificate might 
be furnished to the company. Upon making such examination, Dr. Dreher made a 
highly favorable report as to the condition of the insured. 

In a letter of March 2, 1922, the company advised the insured that the health 
certificate was not found to be satisfactory to its medical department, and declined 
to reinstate policy No. 16986, and advised the deceased that the value of his paid- 
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up policy at the time of his death would be $114. The appellant claims that this 
action on the part of the company was a fraud on the rights of the deceased, and 
that the company had no right to arbitrarily reject the application for reinstatement. 

The insured had the policy in his possession, and was acquainted with its terms. 
He had a right to accept either one of the three options which he deemed to be 
most beneficial to himself, and declined to make, his election; whereupon the respon- 
dent exercised the right expressly given it under the terms of the policy, and con- 
verted the cash value into paid-up insurance, amounting to $114. : 

The company had no right to exercise this option so long as the option re- 
mained to the insured to exercise a different option if he saw fit. After the death 
of the insured, his personal representative received the money. There is no evidence 
going to show that there was any fraud or unfair dealing on the part of the company 
which prevented the insured from accepting the option most beneficial to him; nor 
is there any evidence tending to show that his personal representative, the appellant, 
was induced by any fraud or unfair dealing to accept the $114; nor is there any 
evidence tending to show that the company had bound itself to abide by the report 
which might be made by Dr. Dreher. 

{1] The fact is so well known that the court will take judicial notice of it, 
that every insurance company has its medical examiners to whom these reports 
are sent, and that the final action is governed by the advice received from those 
examiners. 

{2] As stated, the insured was not applying as a matter of right, to be allowed 
to open up the default and take one of the different privileges offered by the options, 
but he was, as a matter of grace, applying to the company for a reinstatement, and the 
company had a right to accept er decline a reinstatement, and its conduct in this 
case in no way misled the deceased, and did not cause him to do or forego the doing 
of any act which was to his prejudice. The rights of both parties were already 
fixed, and the company did no more than to decline, after investigation, to open up 
a situation that was already closed. 

His honor therefore committed no error in directing a verdict for the respondent 
on this issue, and the judgment on this issue is affirmed. 

As to policy 16613: 

This policy was issued on December 30, 1918, and three premiums were paid. 
There was some question about a premium for one year having been credited without 
payment, but that does not enter into the settlement of the case. Under date of 
November 28, 1922, the insured wrote the company asking for a loan to pay the 
premium which was to fall due on December 30, 1922. The company on December 
13, 1922, replied, stating that he owed a balance of $21.17 on the note given for 
part settlement of the 1921 premium, but that, after the 1922 premium was paid, the 
loan value of the policy would be $84, and suggested to him that by making this 
loan and sending on 80 cents additional, he would be able to pay his premium which 
fell due December 30, 1922, amounting to $56.17. 

Adding the interest on this note and the loan proposed to be made, and then 
adding the premium, the total amount was $84.80, so that it took just 80 cents more 
than the loan value of the policy to finance the premium for another year. In 
order to complete the transaction, the company inclosed a loan certificate, and in- 
structed the insured how to execute it, and directed him, when executed, to return 
it with a post office money order for 80 cents, and that he would then owe nothing 
more on the policy until the next premium due date, December 30, 1923. 

Had the insured complied with these directions, this issue would not now be 
before this court. He did not comply, but on January 22, 1923, he asked the company 
that the time be extended, and a prompt reply was mailed to him that it could not 
make any settlement other than that proposed in its letter of December 13, 1922, 
and he was again urged to execute the loan certificate and return it with 80 cents, 
not later than January 30, 1923, as the month of grace would expire on that day. 

On January 29, 1923, the insured inclosed the post office money order for 
80 cents “for interest on policy No. 16613.” The insurance company claims that 


the 80 cents was for part interest on the note for $21.17, and they so applied it, 
stating, “as directed in Ginyard’s letter.” 


[3] This court does not take that view of the transaction. 
intended to comply with the request of the company, but failed to send in the loan 
certificate. True, he owed the $21.17 and the interest on it, and was bound in good 
faith to pay it, but there is no suggestion that he was attempting, in making this 


The insured evidently 
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remittance, to discharge the interest on that sum, or that it was sent to be so received, 
but it was sent as a part of the means of keeping in force the policy for another 
year. The insured so understood in sending it, and the company should have so 
received it. The fact that it was denominated as interest on policy No. 16613 by 
the sender did not authorize its application to the note for $21.17. It was the sum, 
over and above $84 necessary to keep his policy in force for another year, and, that 
being the loan value of the policy, the question should have been submitted to the 
jury, whether by receiving and retaining the 80 cents, the company intended to 
waive the requirement of a loan certificate being sent in, and as to the merits of 
which we express no opinion. We simply hold that there was some evidence of 
waiver, and the issue should have been passed upon by the jury, and there was 
error on the part of his honor in directing a verdict. 

The judgment as to this issue is reversed, and the case is remanded to the 
circuit court for a new trial as to this cause of action. 

New trial granted as to this cause of action. 

Watts, J., and Marion and Ramage, A. A. J. J., concur. 

CorHRAN, J. (concurring and dissenting). I concur in the conclusions of Mr. 
Justice Purdy so far as policy No. 14986 is concerned, but dissent as to policy No. 
16613, which alone I will discuss. 

This policy was issued on December 30, 1918, for $1,000; the annual premium was 
$56.17. The premium due at the time the policy was issued, carrying the insurance 
from December 30, 1918, to December 30, 1919, was paid, as was also the premium 
due December 30, 1919, carrying the policy from that date to December 30, 1920. 
The premiu mdue on December 30, 1920, was paid by cash $20, and the execution of 
a premium loan note for $36.17, carrying the insurance from that date to December 
30, 1921. The note for $36.17 was payable April 15, 1921, upon which the insured 
paid on April 30, 1921, $15; it was extended to May 15, 1921, later to April 15, 
1922, and to December 30, 1922, leaving a balance unpaid on December 30, 1922, of 
$21:17, which has never been paid except 80 cents received by the company from 
the insured under the circumstances hereinafter detailed, and applied to the interest 
upon this note. The premium due on December 30, 1921, has never in any way 
been paid. From the testimony of the officers of the company, this default appears 
to have been overlooked entirely, due to an error in the books. The circuit judge 
found as a fact that “the testimony clearly shows that on December 30, 1921, the 
premium was not paid,” from which conclusion there is no exception. 

The premium due on December 30, 1922, was not paid. Before its maturity, on 
November 28, 1922, the insured wrote to the company asking, it to lend him the 
money with which to pay the premium which was to become due on December 30, 
1922. The company replied on December 13, 1922, offering him a loan of $84 upon 
his policy, out of which would be paid the $21.17 extended loan note due December 
30, 1922, interest $2.42 upon it and interest, in advance $5.04 upon the new note of 
$84 and the premium $56.17 due December 30, 1922. The premium loan note of 
$84 would lack 80 cents of liquidating these several items, thus: 

PID cc. Shine cada dais on Goh ewan Nien whee secure kk isk Coss SONS Oe $56.17 
TORT TAGES (CRITI: 5a ccrwind < clea e.xiontens pew 6d Sw ke o OLAS SE 21.17 
Interest on same 





























New loan 
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The company accordingly transmitted to the insured a blank loan note or cer- 
tificate for $84, and directed him to “sign with ink in the presence of a witness and 
return, together with a post office money order for 80 cents,” and that upon its receipt 
the company would “grant the loan, return the note (for $21.17, interpolated), to you 
properly canceled, which has earned $2.42 interest, receipt for your premium due 
December 30th, and a receipt for your policy, which will indicate that the interest 
of $5.04 has been paid on the new loan to maturity. You would then be due nothing 
more on your policy until the next annual premium falls due on December 30, 1923.” * 
The insured did nothing until January 22, 1923, when he wrote asking for an ex- 


tension of 15 or 20 days. To this request the company replied on January 24, 
1923, stating: 
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“The settlement offered in our letter of December 13th is the very best that 
the value in your policy will permit. If you will send us a post office money order 
for 80 cents and sign the loan certificate for $84 as requested, and send to reach this 
office not later than January 30th, we will complete the settlement which will protect 
your policy untH December 30, 1923.” 


I cannot conceive of a plainer business proposition than this. It was made 
first on December 13, 1922, and repeated on January 24, 1923, in terms that any 
one of common understanding must have appreciated. 


On January 29th, the insured, without returning the signed loan certificate or the 
policy, remitted a post office money order to the company for 80 cents “for interest 
on policy No. 16613.” It appears to have been received by the company on January 
31, 1923, cashed on February 2d, and applied as a credit upon the interest due on 
the outstanding $21.17 note. : 


The insured died on March 5, 1923, and thereafter the company, acting upon the 
contention that the policy had lapsed for non-payment of the premium due on 
December 30, 1922, and upon its policy right to apply the cash surrender value of 
the policy, $114, less all indebtedness of the insured, to paid-up insurance, tendered 
to the plaintiff $30 as the amount of such paid-up insurance, calculated as follows, 
which was refused: 

Cash surrender value 

Less premium of December 30, 1921, which had not been paid 
Interest to March 5, 1923 

Loan note December 30, 1922 

Interest to December 30, 1922 

Interest to March 5, 1923 


Balance 


Upon the trial, the presiding judge directed a verdict in favor of the plaintiff 
for $93.30, which he ascertained to be the amount of paid-up insurance to which the 
insured was entitled, calculated as follows: 

Cash surrender value $114.00 
Unpaid lean note 


Paid-up insurance 


Assuming the correctness of the figures, the balance should have been $92.30 and 
not $93.30. But the note was for $21.17 and not $21.70, and the statement omits the 
interest on the $21.17 note, $2.42 and 25 cents, and the unpaid premium of December 
30, 1921, $56.17, with interest, $3.99. The total of the omitted items: 


$ 2.42 
25 
56.17 
3.99 


$62.83 


Less difference balances $21.70 and $21.17 


$62.30 


Error in subtraction 


$63.30 
—deducted from the amount found by the circuit judge, $93.30, leaves $30, the 
exact amount tendered to the plaintiff, and all that she was entitled to. These errors 


are, however, now beyond the power of this court to correct, as the defendant has 
entered no exception thereto. 


It is contended by the plaintiff appellant that there was some evidence of a 
waiver by the company which should have been submitted to the jury, and that is 
the conclusion of Mr. Justice Purpy; the idea being that, as the insured was en- 
deavoring to comply with the proposition of the company, in remitting the 80 cents, 
the company had no right to apply that sum to the interest on the $21.17 note, and 
that its receipt and retention of it was some evidence that it intended to waive the 
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requirement of a loan certificate. At that time, January 31, 1923, the insured owed 
the company : 
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—(not to speak of the premium due on December 30, 1921, no part of which had 
been paid). For this indebtedness the company had no other showing than the 
outstanding loan note of $21.17. Is it conceivable that the company, for 80 cents, 
intended that it should have no security at all for the difference, $56.45? The object 
in requiring the loan certificate was to acquire a lien upon the proceeds of the policy 
as security for: 
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Did the company intend by accepting the 80 cents to waive this requirement 
which it had made on December 13, 1922, and repeated in January, 1923? I do 
not think that there is the remotest inference to be drawn of such intention. Whether 
it had the right to credit the 80 cents on the $21.17 note or not, the fact that it did 
so is a conclusive negation of its intention to waive the execution and return of the 
loan certificate with the policy. If the company had made no application of the 
80 cents, had simply received and retained it, there might have been the shadow 
(not more) of an inference of a waiver, but, in view of its ultimatum twice com- 
municated and the, application of it to the note, I do not think that there is even 
the “shade of a shadow” of waiver. 

If it should be found by the triers of fact that the company, by its receipt and 
retention of the 80 cents, waived the execution and return of the loan certificate 
with the policy, e result not inconceivable in a jury trial, the conclusion would 
inevitably follow that it had for 80 cents agreed to keep alive the policy, which 
had lapsed, until December 30, 1923, with no lien whatever upon the proceeds 
of insurance for the premium which had been past due since December 30, 1922, 
in face of the fact that it had specifically and emphatically refused to grant an 
extension and twice required the execution of the loan certificate. 

The modern conception of waiver stubbornly opposes the sound principle that 
it is the “voluntary relinquishment of a known right,’ and insists, regardless of the 
intention of the party whose right is in question, to a juridical construction of his 
conduct upon the disclosure of some fact a little out of the ordinary and open to 
question. 

Here is a case where the insured has made default in the payment of his premium; 
he notified the company beforehand that he had to do so unless he received assistance ; 
he was offered as fair terms as he could ask. This was on December 13th, nearly 
three weeks before his premium was due; he did nothing, absolutely nothing, until 
January 22d, when he asked for an extension. This was denied, and the proposition 
of December was renewed. He waited until’ one day before the month of grace was 
out, when he repudiated all of the proposition except the 80 cents remittance. The 
company had no notice whatever that when he remitted the 80 cents he meant to do 
anything more than his communication indicated to pay “interest on policy No. 16613.” 
Could the. insured have possibly thought that he was complying with the proposition 
twice submitted to him in the plainest terms? I do not think so. He said that it 
was “for interest,’ and the company so applied it. What right has he or his bene- 
ficiary now to complain, or to insist that for the 80 cents the company was obligated 
to carry his insurance for another year? That is what the waiver contended for 
means. 

Implied waiver is essentially a matter of intention, and to establish it there 
must be some declaration or act from which the insured might reasonably infer that 
the insurer did not mean to insist upon a right which, because of a change of 
position induced thereby, it would be inequitable to enforce; it is essential that there 
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be a recognition of the continued validity of the policy after a knowledge of the 
forfeiture. See the long list of authoritics cited by the writer in his dissenting 
opinion in the case of Whaley v. Ins. Co. 124 S. C. 173, 117 S. E. 209, sustaining this 
proposition. Also 32 C. J. 1341. 

Applying this principle to the facts of the case at bar, I do not think that there 
is a single circumstance tending to show that the company intended to recede from 
its pfoposition twice submitted and emphatically insisted upon, or that it in any 
way led the insured to believe that his policy was still in force. 

The question is really one of contract, whether the minds of the parties have 
met upon the terms of a completed contract, rather than one of waiver. The insured 
had defaulted in the payment of the premium due on December 30, 1922; he had 
until January 30, 1923, either to pay the defaulted premium or to enter into some 
agreement with the company relieving him of that obligation. The company made 
him a proposition which as a matter of fact he never accepted, but in effect made a 
counter proposition that the company would recede from its proposition and carry 
his policy for an additional year for 80 cents. There is not a particle of evidence 
that this modification was accepted by the company; in fact, the only evidence is 
to the contrary, as shown by the application of the 80 cents to the $21.17 note. 


I think therefore that the judgment of the circuit court should be affirmed as 
to both policies. 


COPE v. JEFFERSON STANDARD LIFE INS. CO. (No. 11997.) 
(Supreme Court of South Carolina. May 26, 1926.) 
133 Southeastern Reporter 440 
1. INSURANCE. 


Whether indulgences granted insured by insurer constituted waiver is question 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [15]). 

2. INSURANCE. : 

When all facts, taken together, are sufficient to warrant inference of waiver of 
policy condition, such question is properly for jury, though no one fact alone war- 
rants such inference. 

(For other cases, see Insurance, Dec. Dig. § 668[15]). 

3. INSURANCE. 

Provisions for forfeiture in insurance contract are for benefit of insurer, and 
may be waived at insurer’s option, and policy, on breach of condition, is not void, 
but merely voidable. 

(For other cases, see Insurance, Dec. Dig. § 310[1]). 

4. INSURANCE. 

An agent authorized to solicit insurance may waive a forfeiture. 

(For other cases, see Insurance, Dec. Dig § 375[2]). 

Appeal from Common Pleas Circuit Court of Orangeburg County; Chas. 
Carroll Simms, Special Judge. 

Appeal from Common Pleas Circuit Court of Orangeburg County; Chas. 
Carroll Simms, Special Judge. 

Action by Lurline M. Cope, as administratrix of the estate of Walter D. 
Cope, deceased, against the Jefferson Standard Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

John S. Bowman and Wolfe & Berry, all of Orangeburg, for appellant. 

Hydrick & Whetstone and Raysor, Moss & Lide, all of Orangeburg, for 
respondent. 

Watts, J. This is an action upon a life insurance policy for $5,000 written 
upon the life of Walter D. Cope, deceased intestate; the policy was payable to his 
estate; and this action is brought by his wife as his administratrix. The com- 
plaint states in usual form an action upon a life insurance policy. 

The defendant inusrance. company, by its answer, sets up the defense that the 
premiums were not paid when due, and that. therefore, the policy had lapsed and 
was forfeited at the death of the insured. In reply, the plaintiff respondent claimed 
that the lapse or forfeiture, if any, had been waived by the defendant appellant. 

The case was tried at the November, 1923, term of the common pleas court for 
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Orangeburg county before Special Judge Chas. Carroll Simms, with a jury, result- 
ing in a verdict for the plaintiff respondent for the amount demanded, with interest, 
less the premium charges due upon the policy, and less indebtedness due defendant 
under said policy. The defendant insurance company moved for a directed verdict, 
and also moved for a new trial, but both motions were refused. 

The exceptions raise three questions: (1) Did the court err in refusing to 
direct a verdict for the defendant or to grant it a new trial? (2) Did the’ court 
err in charging the jury erroneous propositions of law? and (3) Did the court err 
in refusing to charge the jury certain propositions of law as requested by the 
defendant ? 

We think that his honor was right in submitting the question of waiver to 
the jury under all the facts and circumstances of the case: The correspondence 
of Lyles and Lyles; Mr. Lyle’s testimony; what the agent said about the “blue 
note” and the “yellow note,” and the note renewed; and whether the health certifi- 
cate was required or not; whether the insured was misled or not. 

{1] The question whether indulgences granted the insured by the defendant 
constituted waiver was properly submitted to the jury. It was not a question to 
“ determined by the court. Sparkman v. Supreme Council, 57 S. C. 16, 35 S. E. 

1. 

[2] Even if no one of the facts testified to be sufficient in itself to warrant an 
inference of waiver, yet, if, when all are taken together, they tend to produce 
that result, then there was no error in submitting that question to the jury. 
Dantzler v. Cox, 75 S. C. 334, 55 S. E. 774; Clark v. Insurance Co., 101 S. C. 249, 
85 S. E. 407. 

[3-5] Provisions for forfeiture in an insurance contract are for the benefit 
of the insurer, and may be waived at the insurer’s option. The policy is not void 
for breach of condition, but merely voidable. Kingman v. Insurance Co., 54 S. C. 
599, 32 S. E. 762. An agent authorized to solicit insurance may waive forfeiture. 
Huestess v. Insurance Co., 88 S. C.. 31, 70 S. E. 403. Forfeitures are not favored 
in the law, and courts are always prompt to seize hold of any circumstances 
that indicate an election to waive a forfeiture or any agreement to do so on which 
the party had relied and acted. Hartford Insurance Co. v. Unsell, 144 U. S. 439, 
12 S. Ct. 671, 36 L. Ed. 496. 

It is said in New Eng. Mut. Life Ins. Co. v. Springgate. 129 Ky. 627, 112 
S: W. 681, 113 Ss W. 824, 19 LR. A. EN; S.) 227: 

“So the question comes to this: Did the company, when the right to forfeit 
the policy accrued, elect to forfeit it or treat it as a subsisting obligation? If it 
elected then to treat the policy as a subsisting obligation, it cannot, when subse- 
quent events made it to its interest to do so, withdraw the election if then made, and 
say the policy was forfeited. Forfeitures are not favored in the law. When once 
waived they cannot be afterwards insisted upon.” 

We see no error on the part of his honor as made by the exceptions. 

All exceptions are overruled, and judgment affirmed. 

R. O. Purdy, A. A. J., concurs. 

Marion, A. J., concurs in result. 

CotHRAN, J. I dissent from the conclusions announced by Mr. Justice Watts 
in this case, convinced that the judgment should be reversed for the following 
reasons: 

This is an action upon a policy of insurance issued upon the life of Walter 
D. Cope for $5,000, dated September 15. 1917. He died April 13, 1923. The 
premiums for 1917, 1918, 1919, and 1920 were paid when due by the insured. The 
premiums for 1921 and 1922 were not so paid, but were arranged by what is 
called “extension notes.” On January 15, 1923, the unpaid notes for the premiums 
due in 1921 and 1922 were consolidated into a note dated on that day, due March 
15, 1923, for $250. The defense of the company is that the policy had lapsed 
before the death of the insured by reason of the nonpayment of this note at 


maturity, and the failure of the insured to comply with the conditions of rein- 
statement. 


The note is as follows: 

“No. 54394 Cope, S. C. January 15th, 1923. On or before 15th day of March 
A. D. 1923, without grace and without demand or notice, I promise to pay to the 
order of Jefferson Standard Life Insurance Company two hundred fifty and 
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No/100 dollars, at their home office in Greensboro. N. C., value received, with 
interest at the rate of six per cent per annum. 

“This note is accepted by said company at the request of the maker, together 
with sixty-seven dollars and 55/100 dollars in cash, on the following express 
agreement : 

“That, although no part of the premium due on the 15th day of September, 
1922, under policy No. 54394, on the life of W. D. Cope, has been paid, the 
insurance thereunder shall be continued in force until midnight of the due date of 
said note; that, if this note is paid on or before the date it becomes due, such 
payment, together with said cash, will then be accepted by said company as payment 
of said premium and all rights under said policy shall thereupon be the same as if said 
premium had been paid when due; that, if this note is not paid on or before the day 
it becomes due, it shall thereupon automatically cease to be a claim against the maker, 
and said company shall retain said cash as part compensation for the right and 
privileges hereby granted, and all rights under said policy shall be the same as if 
said cash had not been paid for this agreement made; that said company has duly 
given every notice required by its rules or by the laws of any state in respect to said 
premium, and in further compensation for the rights and privileges hereby granted the 
maker hereof has agreed to waive, and does hereby waive, every other notice in re- 
spect to said premium or this note; it being well understood by said maker that said 
company would not have accepted this agreement if any notice of any kind were 
required as a condition to the full enforcement of all its terms. 

“W. D. Cope. [Seal.]” 

The premium due on September 15, 1922, was $173.10, and this, with interest, plus 
the amount due upon the previous extension note, with interest, amounted to $319.50. 
This yas arranged for with cash $67.50 and the above note for $252. 

On March 7, 1923, the agents of the insurance company, eight days before the note 
flell due, notified Cope of the approaching maturity on March 15th, and specifically 
called his attention to the fact that, if the note should not promptly be paid, “your 
policy will lapse,” as “there are no days of grace allowed in which to pay this note 
and according to its terms.” They added, “please let us hear from you by return 
mail.” No attention whatever was paid by Cope to this notification, and the time 
passed without his having paid the note. 

On March 20th the agents again wrote Cope, stating that they had heard nothing 
from him in reference to the premium note due March 15th. They proposed to grant 
him a further extension upon the payment by him of $32.50 cash and the execution 
of a new note for $220, payable May 15th. This made up the $250 note due March 
15th, with $2.50 interest. Upon his compliance the agents agreed to return the old 
note of $250 to him. No attention whatever was paid to this proposition by Cope. He 
did not accept it. He ignored it. 

On April 3d, the agents against wrote Cope stating that they had heard nothing 
from him in reference to the premium note due March 15th; Cope not having accepted 
or even noticed the former proposition made after the policy had lapsed. He paid 
no attention to this second proposition; did not accept it; ignored it as he had done the 
first. The agents proposed in this letter to grant him a further extension upon the 
payment by him of $52.50 and the execution of a new note for $200 payable May 15th. 

Then, on April 9th, the agents wrote a third letter to Cope, in which they re- 
newed the proposition of April 3d, but with the material change: 

“We ask that you fill out and sign, having your signature witnessed, the inclosed 
application for re-instatement, and return to us by first mail, and we will take the 
matter up with the company.” 

The policy contains the following provision in reference to reinstatement : 

“Should this policy cease and determine for non-payment of any premium, it may 
he reinstated at any time by the payment of the defaulted premiums with six per cent. 
interest and by furnishing the company with satisfactory evidence of insurability.” 

The insured was sick at the time the letter of April 9th yas written, and was 
known to have been so by the agents. Three days later, on April 12th, some one acting 
for the insured, apparently, mailed to the agents a check for $52.50 and a signed note 
for $200, but without the signed application for reinstatement, which in the ten con- 
dition of the insured could not have been executed. After the agent’s notification of 
March 7th had been ignored, after the propositions of March 20th and April 3d had 
also been ignored, on April 12th, the day before he died, his decision, either voluntary 
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or suggested, was manifestly actuated by the impending dissolution; his haste became 
imperative, and, as far as he could at that time comply, he attempted to comply with 
the proposition of April 9th, omitting an essential element in that proposition, the 
application for reinstatement. 

The contention is now that there is evidence, based upon the letters of March 20th 
and April 3d, tending to show that the agents of the company waived the requirement 
of a proper showing of insurability. 


In the proposition of March 20th, the agents wrote, suggesting the payment of 
$32.50 cash and the execution of a new note for $220, payable May 15th, that “upon 
receipt of same we will forward you the old note.” The “new note” manifestly con- 
tained the provisions of the note of January 15th, due March 15th, and would have had 
the effect of continuing the insurance in force until midnight of May15th, if the propo- 
sition had been accepted. This arrangement, doubtless, would have constituted a 
waiver of the provisions of the reinstatement clause relating to health certificate. 

This proposition not having been accepted by the insured, the letter of April 3d 
was written. It amounted to a withdrawal of the proposition of March 20th. In 
suggesting the payment of $52.50 cash and the execution of a new note for $200, 
payable May 15th, the agents stated: 


“If you will sign this note and return to us together with $52.50, we can accept it 
for the note and continue your insurance in force until May 15th.” 

It would likewise have had the effect of continuing the insurance in force until 
midnight of May 15th, assuming that its terms were similar to those of the note 
due March 15th, if the proposition had been accepted. This arrangement, doubtless, 
as in the case of the proposition of March 20th, would have constituted a waiver of 
the provisions of the reinstatement clause relating to health certificate. 

Neither the proposition of March 20th nor that of April 3d was accepted by the 
insured. Neither was anything more than a proposition, subject to withdrawal at any 
time prior to acceptance. Oxweld v. Davis, 115 S. C. 426, 106 S. E. 157. The proposi- 
tion of March 20th was withdrawn by that of April 3d, and the proposition of April 
3d by that of April 9th. It is impossible to conceive how a proposition, not accepted, 
and not changing the position of the other party in the slightest degree, can operate 
as a waiver of the terms of the policy. 


The proposition of April 9th under changed conditions was made. It is con- 
ceivable that the agents, as they considered the physical condition of the insured on 
March 20th and April 3d, may have been disposed at those times to waive the matter 
of a health certificate, and yet, under the seriously changed condition on April 9th, 
four days before his death, have been entirely unwilling to do so. At any rate, it 
distinctly appears that they did not do so, and that the insured failed to comply with 
the conditions which were then imposed. Would it be fair to the company to hold that, 
because it was disposed at one time to waive a condition of reinstatement when cir- 
cumstances justified it in doing so, it should be bound by such an unaccepted proposi- 
tion, at a later date, when circumstances had changed and the proposition also changed 
to meet them? In other words, that a simple willingness at one time, unaccepted, will 
constitute a waiver for all time thereafter. 

In the case of Perkins v. Ins. Co., 93 S. C. 88, 76 S. E. 29, the court, by Mr. 
Justice Watts, says: 

“To hold under the facts here that there was a legal waiver would make it unsafe 
for a creditor to ever extend a debt or indulge a debtor. Certainly an offer to rein- 
state on certain conditions, as was made in this case, cannot be regarded as a waiver, 
especially where the conditions are not complied with, and there is no contention here 
that the conditions were complied with.” 

“A waiver takes place when a man dispenses with the performance of something 
which he has a right to exact.” 40 Cyc. 254. * 

It seems clear that a proposition, which, if accepted, would constitute a waiver, is 
up in the air, and ineffectual to constitute a waiver, unless accepted. Both the proposi- 
tions, March 20th and April 3d, were inoperative for any purpose until and unless 
accepted; and, of course, the proposition of April 9th could not constitute a waiver, 
for oe imposed the condition which is now sought to have been considered 
waived. 

“A waiver of the condition of an insurance policy making the lability of the 
company for losses dependent upon the prompt payment will not be inferred from 
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* * * an offer of an extension of time of payment not accepted by the insured.” 
Garlick v. Ins. Co., 44 Iowa, 553. 

In Sullivan v. Ins. Co., 101 Ga. 809, 29 S. E. 41, an agent of the insurance com- 
pany had demanded of the insured payment of a premium note after it had matured, 
the non-payment of which avoided the policy. It was claimed that the making of 
such demand amounted to a waiver of the stipulation. The court said: 

“If, in any event, the fact that such a demand was made could be treated as a 
waiver, this certainly ought not to be done when payment was refused. To hold other- 
wise, it seems to us, would be going contrary to the plainest principles of right and 
justice. At most, it could only be fairly said that the association had offered to waive 
the conditions expressed in the policy, and that the insured had declined to accept the 
offer.” 

To same effect is Association v. Brown, 103 Ga. 382, 29 S. E. 927; Stephenson v. 
Ins. Co., 139 Ga. 82, 76 S. E. 592. 

The same conclusion was reached by the Supreme Court of Washington in the 
case of Iles v. Ins. Co., 50 Wash. 49, 96 P. 522, 18 L. R. A. (N. S.) 902, 126 Am, St. 
Rep. 886, where the court says: 

“To say that the mere offer to revive the policy on condition of payment being 
made operated to waive the forfeiture provision in the policy, notwithstanding the fact 
that payment was not made and the assured did nothing and assumed no liability which 
changed his situation, would, ye think, do violence to elementary principles of fairness 
between men.” 

I think, therefore, that there was not a particle of evidence in the case which could 
form the basis of a waiver of the conditions for reinstatement, and that the defend- 
ant’s motion for a directed verdict should have been granted. 


FORT WORTH MUT. BENEV. ASS’N OF TEXAS v. PETTY. (No. 3202.) 
(Court of Civil Appeals of Texas. Texarkana. April 8, 1926.) 
283 Southeastern Reporter 620. 
INSURANGE. 


Service on benevolent association instead of insurance commissioner, under Rev. 
St. 1911, art. 4844, gave court no authority to render personal judgment against it. 


(For other cases, see Insurance, Dec. Dig. § 814.) 


Error from District Court, Cherokee County; C. A. Hodges, Judge. 

Action by G. H. Petty against the Fort Worth Benevolent Association of Texas. 
Judgment for plaintiff, and defendant brings error. Reversed and remanded. 

Marvin Roberson, of Fort Worth, for plaintiff in error. 

Perkins & Perkins, of Rusk, for defendant in error. 

Hopnces, J. The plaintiff in error is a mutual benevolent association organized 
under the laws of Texas, with its domicile at Fort Worth, Tex. This appeal is from 
a judgment rendered in favor of G. H. Petty by default awarding a recovery upon a 
policy of insurance theretofore issued upon the life of J. D. Petty by the plaintiff 
in error. It was alleged that the policy was issued on June 26, 1924, in consideration of 
certain payments, insuring J. D. Petty in a sum not to exceed $1,500. It is further 
alleged that J. D. Petty died in September, 1924, that he was a member in good standing 
at the time of his death, and his beneficiary was entitled to claim $1,500. 

A citation was issued on April 25, 1925, which, after reciting the substance of 
the plaintiff’s cause of action, directed the officer to summon the Fort Worth Mutual 
Benevelent Association of Texas in person by delivering “to said defendant, Fort 
Worth Mutual Benevolent Association of Texas, each in person, a true copy of this 
citation, together with a certified copy of the plaintiff's petition.” The officer’s return 
is as follows: 

“Came to hand on the 9th day of April, 1925, at 8 o’clock a. m., and executed in 
Tarrant county, Texas, by delivering to each of the within-named defendants, in per- 
son, a true copy of this citation (together with the accompanying certified copy of 
plaintiff’s petition) at the following time and places, to wit: Fort Worth Mutual 
Benevolent Association of Texas, by serving F. M. Lipscomb, secretary, April 9th, 
1925, at 9 a. m., Forth Worth. 

“IT actually and necessarily traveled 10 miles in the service of this citation, in 
addition to any other mileage I may have traveled in the service of other process in 
the same case during the same trip.” 
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The case was called for trial in May, 1925. No answer having been filed by the 
plaintiff in error, defendant below, a judgment was rendered in favor of the plaintiff, 
Petty, for the sum of $1,500, and a writ of mandamus was awarded for its enforce- 
ment. This writ of error is prosecuted upon the ground that the plaintiff in error was 
not cited as required by law, that the trial court acquired no jurisdiction over its 
person, and for that reason the judgment is void. 

Article 4844, Vernon’s Sayles’ Ann. Civ. St. 1914, is as follows: 

“Every society, whether domestic or foregn, now transacting business in this 
state shall, within thirty days after the passage of this act, and every such society 
hereafter applying for admission, shall before being licensed, appoint in writing the 
commissioner of insurance and banking, and his successors in office to be its true and 
lawful attorney upon whom all legal process in any action or proceeding against it 
shall be served, and in such writing shall agree that any lawful process against it 
which is served upon such attorney shall be of the same legal force and validity as 
if served upon the society and that the authority shall continue in force so long as any 
liability remains outstanding in this state. * * * Service shall only be made upon such 
attorney, must be made in duplicate upon the commissioner of insurance and banking, 
or, in his absence, upon the person in charge of his office, and shall be deemed sufficient 
service upon such society ; provided, however, that no such service shall be valid or 
binding against any such society when it is required thereunder to file its answer, 
pleading or defense in less than thirty days from the date of mailing the copy of 
such service to such society. When legal, process against any such society is served 
upon said commissioner of insurance and banking he shall forthwith forward by 
registered mail, one of the duplicate copies prepaid and directed to its secretary or 
corresponding officer. Legal process shall not be served upon any such society except 
in the manner provided herein.” 

We are of the opinion that the contention of the plaintiff in error is correct, and 
that the court was without authority to render a personal judgment against it. The 
statute seems to contemplate that service in the manner herein pointed out is exclusive 
of all other methods of citing this class of corporations. 

The judgment will therefore be reversed and the cause remanded. 


SOVEREIGN CAMP, W. O. W., v. TODD et at. (No. 6804.) 
(Court of Civil Appeals of Texas. Austin. April 14, 1926.) 
283 Southwestern “Reporter 659. 
1. INSURANCE—LOCAL CLERK OF FRATERNAL LODGE, WITHOUT 

AUTHORITY UNDER POLICY OR OTHERWISE TO RECEIVE NOTICE 

OF BENEFICIARY’S ENLISTMENT IN ARMY OR TO COLLECT 

EXTRA WAR RISK ASSESSMENT, CANNOT BIND LODGE BY 

WAIVER OR ESTOPPEL. 

Where local clerk of fraternal insurance lodge was not shown to have received 
authority from Sovereign Clerk to receive notice of insured’s enlistment in army or 
to collect extra war risk assessments, both of which were required by the policy, to 
be sent to Sovereign Cierk, acts of local clerk in refusing tender of extra assessment 
and notice could not bind lodge or Sovereign Clerk, either by waiver or estoppel, to 
deny receipt of notice and assessment. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


2. INSURANCE—FRATERNAL INSURANCE SOCIETY ‘MAY LIMIT 
POWER OF AGENTS TO WAIVE CONDITIONS OF CERTIFICATE, 
CONSTITUTION, OR LAWS OF SOCIETY (REV. ST. 1925, ART. 4846). 
Under Rev. St. 1925, Art. 4846, fraternal insurance society has authority to limit 

power of agents or officers to waive any conditions of insurance certificate, con- 

stitution, or laws of society. 
(For other cases, see Insurance, Dec. Dig. § 755[2].) 


3. INSURANCE—STATUTE EMPOWERING FRATERNAL BENEFIT SO- 
CIETY TO LIMIT AUTHORITY OF AGENTS TO WAIVE LAWS IN 
CONSTITUTION HELD VALID (REV. ST. 1925, ART. 4846). 

Rev. St. 1925, Art. 4846, empowering fraternal benefit society to limit authority of 
agents or officers to waive provisions of laws and constitution of society, held valid. 


(For other cases, see Insurance, Dec. Dig. § 689.) 
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Hildebrand, Special Chief Justice, dissenting. 

Appeal from District Court, Comanche County; Mark McGee, Special Judge. 

Suit by Laura Todd and others against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiffs, and defendant appeals. Reformed in part, and in 
part reversed and rendered. 

D. E. Bradshaw, of Omaha, Neb., and Bradley, Braley & Bradley, of Fort Worth, 
for appellant. 

Edgar Nabors, of Hamilton, and Smith & Woodruff, of Comanche, for appellees. 

Critz, Special Justice. This is a suit instituted in the district court of Comanche 
County, Tex., by Laura Todd and her husband against the Sovereign Camp, Woodmen 
of the World, on an insurance policy dated the 11th day of December, 1917, issued 
by the defendant, a corporation, on the life of Hyman B. Todd, in the sum of $2,000. 
This plaintiff, Laura Todd, was the mother of the insured and the beneficiary named 
in said policy. The policy contained a provision that if death occurred within the first 
year the beneficiary should receive one-half the face of the policy, if during the sec- 
ond year, $1,500, and the face of the policy if death occurred after the second year. 
The evidence is undisputed that the insured died during the first year. 

Hon. J. R. McClellan, judge of the Fifty-Second Judicial District, having dis- 
qualified himself from trying the case by reason of his membership in the appellant 
society, upon agreement of the parties the case was tried before Hon. Mark McGee, as 
special judge. The case was tried without a jury, and on the 2d day of December, 
1922, the court rendered judgment in favor of the plaintiffs for the sum of $1,242.33, 
with interest at 6 per cent. from that date. The policy contained the following provi- 
sion written on the back thereof. 

“In the event the holder of this certificate should die while serving in any branch 
of the United States Army and Navy either as an officer or enlisted man, outside the 
boundaries of the United States of America, the amount due under this certificate 
shall be such proportion of the amount thereof as the period he has lived since becom- 
ing a member bears to his expectancy of life at the time of becoming such member, 
determined by the National Fraternal Table of Mortality: Provided, that should the 
holder of this certificate so desire, he may within thirty (30) days after entering the 
service in any branch of the United States Army or Navy, as an officer or enlisted 
man, notify the Sovereign Clerk at the home office of the society, Omaha, Nebraska, 
United States of America, that he has entered such service of the United States of 
America and pay in advance to the Sovereign Clerk, for the society, the sum of 
$37.50 (thirty-seven and 50/100 dollars) per one thousand dollars insurance per 
annum in addition to the regular assessment prescribed by section 56 of the con- 
stitution and laws. of the Sovereign Camp of the Woodmen of the World; and upon so 
doing at the death of the member or as soon thereafter as possible, the amount 
prescribed in this certificate shall be paid to his beneficiary or beneficiaries: Provided, 
further, that should any member of this society who has entered the service of the 
United States Army or Navy, either as an officer or enlisted man, pay the additional 
war risk of $37.50 per one thousand dollars per annum and die in the United States, 
without having served outside the boundaries of the United States of America, the 
total amount paid by him as war assessment shall be refunded to his beneficiary or 
beneficiaries.” 

The trial court filed his findings of fact and conclusions of law, which, in sub- 
stance, found, among other things, that, at the time of his death, in insured was enlisted 
in the non-combatant branch of the military service of the United States, and had 
been in such service for more than 30 days prior to the date of his death, and, in this 
connection, it is undisputed that the insured died outside the boundaries of the United 
a and while serving in the non-combatant branch of the United States army in 
*rance. 

It is the contention of the appellant that, it appearing from the pleadings and the 
evidence that the amount recoverable under the terms of the certificate of insurance 
was limited to a small proportion of its face value, in the event the insured died out- 
side the boundaries of the United States, while in the military service of the United 
States, unless the member should within 30 days after his entry into such military 
service notify the Sovereign Clerk of the appellant society at its home office in Omaha, 
Neb., of his entrance and service, and pay to said sovereign clerk the sum of $37.50 
per $1,000 of insurance per annum in addition to the regular assessment, and that the 
insured having died in France while in the military service of the United States, with- 
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out having given such notice to the Sovereign Clerk and without having paid such 
additional assessment to the Sovereign Clerk, his beneficiary is only entitled to re- 
cover the small amount provided in the above quoted clause of said policy. 

It is the contention of the appellees that the notice provided for in the above quoted 
clause was given the clerk at the local camp at Comanche, Tex., and tender of the 
additional assessment also provided for was made to said local clerk within the time 
provided for by the policy. The insured was a member of the local camp at Comanche, 
Tex. It is further the contention of the appellees that such local clerk refused said 
tender—that is, refused to accept the payment of said additional assessment. It is our 
opinion, and we so find, that the insured did make tender of said additional assess- 
ment to the local clerk of the Comanche camp, and that notice was given to said local 
clerk of the entrance of the insured into the military forces of the American army, 
and of his service in said army beyond seas and that such local clerk refused to 
receive such additional premium, and by his acts and conduct waived the payment 
of such additional premium, if he had the right or authority to do so. The appellee 
had pleaded that notice and tender was made to the local clerk, and pleaded waiver and 
estoppel. 

The certificate of insurance made the basis of this suit also contained the follow- 
ing provision: 

“No camp nor officer thereof, nor any officer, employee or agent of the Sovereign 
Camp has authority to waive any of the conditions of this beneficiary certificate or of 
the constitution and laws of this society.” 

Section 69 of the constitution and laws of the appellant was introduced in evidence, 
and reads as follows: 

“(a) No officer, employee, or agent of the Sovereign Camp, or of any camp, has 
the power, right or authority to waive any of the conditions upon which beneficiary 
certificates are issued, or to change, vary or waive any of the provisions of this con- 
stitution or the laws, nor shall any custom on the part of any camp or any number 
of camps, with or without the knowledge of any Sovereign officer, have the effect of 
so changing, modifying, waiving or foregoing such laws or requirements. . Each and 
every beneficiary certificate is issued only upon the conditions stated in and subject 
to the constitution and laws, then in force or thereafter enacted. 

“(b) The constitution and laws of the Sovereign Camp of the Woodmen of the 
World now in force or which may hereafter be enacted, by-laws of the camp now in 
force, or which may be hereafter enacted, the application and certificate shall constitute 
a part of the beneficiary contract between this society and the member.” 

The trial court found as a matter of law that the clerk of the local camp at 
Comanche was the agent of the Sovereign Clerk of the defendant company, for the 
time covered from the date of the certificate to the death of the insured, and that 
as such agent he had authority to collect any and all dues and assessments of every 
kind and character from the membership of the local camp, including the extra assess- 
ment of $37.50 per $1,000 of insurance; and that notice to the local clerk was notice to 
the defendant company and to the Sovereign Camp. The trial court also found as a 
matter of law that the tender of payment of the extra assessment above alluded to to 
the local clerk was, in law, the tender of the assessment of the Sovereign Clerk of 
the Sovereign Camp, and that the defendant is estopped to rely upon the failure of 
the said Hyman B. Todd to give notice to the Sovereign Clerk, and to tender to the 
Sovereign Clerk, directly the extra assessment in question. 

[1] We have diligently searched the statement of facts for evidence to sustain 
these findings, and we are unable to find any evidence in the record that will sustain 
them. The local clerk is not shown to have ever received any authority from the 
Sovereign Clerk or Camp to receive this notice or to collect the extra war risk assess- 
ment, but, on the contrary, the local clerk seems to have been under the impression that 
the Sovereign Camp did not desire its collection. It is shown that he had collected 
for many years all other dues and assessments, but under the express provision of 
the policy this extra war risk assessment was payable to the head clerk at Omaha, Neb., 
and the notice should have been given to such head clerk. It is true that the local 
clerk does testify that he had such authority, but his statement is a pure conclusion 
and absolutely contradicted by the facts and by the plain provisions of the policy. 

{2] Authority for the provision of the constitution and by-laws of the order, and 
for the provision in the certificate of insurance quoted above, in so far as applies to 
the matters involved in this case, with reference to the power of agents, etc., to bind the 
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main order by waiver, is found in our Revised Civil Statutes 1925, Art. 4846 (old 
No. 4847), which reads as follows: 

“The constitution and laws of the society may provide that no subordinate body 
nor any of its subordinate officers or members shall have the power or authority to 
waive any provision of the laws and constitution of the society, and the same shall be 
binding on the society and each and every member thereof and on all beneficiaries of 
members.” 

[3] The statute above quoted is, in our opinion, valid, and the appellant is such 
a society as comes directly under its provisions. It is true ‘that there are cases which 
seem to limit the effect of this statute, but a careful reading of these cases will show 
that they merely hold that the general principles of he law of agency apply to these 
associations in like manner as to other associations and individuals, and that when 
the association delegated to a local body or officer some duty to be performed for 
the association, that such association is bound by the acts of the agent within the scope 
of the delegated duties. Calhoun v. Maccabees (Tex. Com. App.) 241 S. W. 101. 
See, also, the case of Sovereign Camp, W. O. W., v. Putnam (Tex. Civ. App.) 206 
S. W. 970; and Sovereign Camp, W. O. W., v. Miller (Tex. Civ. App.) 220 S. W. 635. 

The distinction to be drawn between this case and the Maccabees Case above re- 
ferred to is that in the Maccabees Case payment and notice was expressly provided 
under the plain terms of the policy to be given to the local clerk, and thus the local 
clerk was made the agent of the order. In this case the clause in the policy is clear 
and unambiguous that both the notice and the payment shall be made to the Sovereign 
Clerk of the order at Omaha, Neb., its home office. In the Maccabees Case the local 
clerk had authority to receive the notice and collect the assessment; in this case the 
local clerk did not have authority to either receive the notice or collect the assess- 
ment. 

Being of the opinion that the record shows affirmatively and conclusively that the 
local clerk was without authority to collect the extra war risk assessment, or to receive 
the notice provided for in the policy, made the basis of this suit, then the acs of the 
local clerk could not bind the Sovereign Camp or the Sovereign Clerk either by waiver 
or estoppel. 

The identical question involved in this suit has heretofore been decided by this 
court in the case of Sovereign Camp, W. O. W., v. Jackson et al., 264 S. W. 289, 
opinion by Judge R. E. Cofer, special justice. We here cite that case with approval. 

There is some little discrepancy as to the amount due to be paid under the con- 
struction we have given this policy in the light of the evidence and pleadings, but, as 
the Sovereign Camp offered to pay and has tendered $93.44, and as that amount will 
more than pay the amount due under the terms of the policy and the evidence, and as 
the facts in this case seem to have been fully developed, and no purpose could be 
attained by reversing and remanding this case; it is therefore ordered that the judg- 
ment of the district court be reformed so that he appelle, Mrs. Laura Todd, shall re- 
cover said sum of $93.44, with interest from this date at 6 per cent. per annum, and 
the judgment of the lower court is reversed and rendered as to the balance of the 
sum recovered by appellees in the district court. It is further ordered that appellees 
pay all costs of this appeal. 

Reformed in part, and in part reversed and rendered. 

Baugh, J., concurs. 


HILDERBRAND, Special Chief Justice (dissenting). This suit was instituted by 
Laura Todd and her husband against the Sovereign Camp of the Woodmen of the 
World on a policy of insurance dated the 11th day of December, 1917,*executed by the 
defendant corporation on the life of Hyman B. Todd in the sum of $2,000. The 
plaintiff, Laura Todd, was the beneficiary of the policy. The policy contained a 
provision that if death occurred within the first year the beneficiary should recover 
one-half of the face of the policy, if during the second year the beneficiary should 
recover $1,500, and the face of the policy if death occurred after the second year. 
On the back of the policy there were certain conditions which were referred to and 
made a part of the policy. The fifth condition provided that: 

“In the event the holder of this certificate shall die while serving in any branch 
cf the United States army or navy, either as an officer or enlisted man outside of the 
boundaries of the United States of America, then the amount due under this certificate 
shall be such proportion of the amount thereof as the period he has lived since be- 





470 The Insurance Law Journal, Vol. 67 [Sept., 1926 


coming a member bears to his expectancy of life at the time of becoming such a mem- 
ber, determined by the National Fraternal Congress Table of Mortality: 

“Provided, that should the holder of this certificate so desire, he may within thirty 
days after entering the service of any branch of the United States army or navy as 
an officer or enlisted man, notify the Sovereign Clerk at the home office of the society, 
(+maha, Nebraska, United States of America, that he has entered such service of the 
United States of America and pay in advance to the Sovereign Clerk, for the society, 
the sum of $37.50 (thirty-seven and 50/100 dollars) per one thousand dollars insur- 
ance per annum in addition to the regular assessments prescribed by section 56 of the 
Constitution and the laws of the Sovereign Camp of the Woodmen of the World, and 
upon so doing at the death of the member or as soon thereafter as possible the amount 
prescribed in this certificate shall be paid to his beneficiaries or beneficiary. 

“Provided, further, that should any member of this society who has entered the 
service of the United States army or navy, either as an officer or enlisted man, pay 
the additional was risk of $37.50 per one thousand dollars per annum and die in the 
United States, without having served outside the boundaries of the United States of 
America, the total amount paid by him as war assessments shall be refunded to his 
beneficiary or beneficiaries.” 

The Woodmen of the World is a corporation incorporated under the laws of 
Nebraska. It is made up of camps situated in the states of the Union. It has a per- 
mit to do business in Texas, and has established many camps in this state. The policy 
was sent by the Sovereign Commander to F. C. Findley, the clerk of camp No. 60 at 
Comanche, Tex. Mr. Findley delivered the policy to the insured on the 17th day of 
December, 1917, after the insured had made all payments required and been introduced 
as a member. Mr. Findley had been clerk of the camp at Comanche, Tex., since 1907, 
and a member of the Sovereign Camp since 1909. It seems that the camps of Texas 
send representatives to “head camp meetings in Texas,” and at these meetings dele- 
gates are elected to the “Sovereign Head Camp.” At the meetings of the “Sovereign 
Head Camp” officers of the corporation are elected by the delegates, by-laws are 
enacted or amended, and other business of the corporation transacted. As testified 
in this case, the camps are “an integral part of the corporation.” It seems as though 
the corporation does not have a board of directors unless the delegates are considered 
as such. In Texas the stockholders of a:corporation elect directors, and the directors 
formulate the by-laws, but these by-laws may be changed by a majority vote of the 
stockholders. Article 1155, Rev. Stats. 1911. 

Where the law of a sister state is involved in a case pending in Texas, and the 
law of that state is not proven as a fact, it will be presumed to be the same as that 
of Texas. Tempel v. Dodge, 89 Tex. 69, 32 S. W. 514, 33 S. W. 222; Crosby v. Hus- 
ton, 1 Tex. 203; James v. James, 81 Tex. 381, 16 S. W. 1087. Therefore Mr. Findley 
was either a director of the Sovereign Camp, Woodmen of the World, or occupied a 
position very similar to that of a director. 

The insured joined the American army on the 25th day of March, 1918, and died 
in France on the 11th day of November, 1918. 

Before Hyman B. Todd left Comanche, Tex., for Ft. Sam Houston at San 
Antonio, Tex., to join the army, he informed Mr. Findley that he had sufficient money 
on deposit in the Comanche National Bank and at his father’s store to pay all dues 
and assessments that may be due and payable by him, and Mr. Findley promised to 
collect all assessments while Mr. Todd was in the army from one of these sources. 
Plaintiff did not contend that the insured had paid the extra assessment of $37.50 
per $1,000 after he had entered the American army, but that an agent of the insured 
had on two océasions tendered the money to Mr. Findley, and the latter refused to 
accept it. Mr. Findley admitted that he refused to accept the money tendered, as he 
insisted that nothing was due by the insured, since Mr. Todd was in the “‘non-combatant 
department of the army.” There was no conflict in the testimony on this point. Mr. 
Findley and Mr. Ormsby testified to the above facts, and no one contradicted their 
testimony. The case was tried before the Hon. Mark McGee, who filed conclu- 
sions of law and fact. The seventh conclusion of fact was as follows: 

“That within 30 days after entering the military service of the United States 
the said Hyman B. Todd personally and through his agent and representative notified 
the Sovereign Clerk of the Sovereign Camp of the Woodmen of the .World, Omaha, 
Neb.. through the agent and representative of the said Sovereign Clerk, to wit, S. C. 
Findley, that he had entered the military service of the United States, and the agent 
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and representative of the said Hyman B. Todd did within said time tender to the said 
S. C. Findley, agent aforesaid, said sum of $37.50 per $1,000 of insurance per annum 
in addition to all other dues and assessments; and that the said S. C. Findley, agent 
and representative of the said Sovereign Clerk of the Sovereign Camp of the Wood- 
men of the World, declined to accept said sum of money tendered him.” 

The tenth conclusion was as follows: 

“That S. C. Findley was the agent and representative of the Sovereign Clerk of 
the Sovereign Camp of the Woodmen of the World; that he had the power and 
authority to collect from the membership of the local camp No. 60 dues and assess- 
ments due the Sovereign Camp; that it had been a long-standing, universal, well- 
known, and general custom for the said Findley to collect dues and assessments from 
the members of the local camp at Comanche, Tex., for the Sovereign Clerk, and to 
remit the same to him, and for the purpose of collecting all dues, premiums, and 
assessments provided for by the terms of the certificate in question, that the said 
S. C. Findley was the agent of the Sovereign Camp and of the Sovereign Clerk.” 

If there is any testimony to support this finding, it is the duty of this court to 
affirm the decision of the lower court. In otherwords, if Mr. Findley was authorized to 
collect the $37.50 per $1,000 which should have been paid by Mr. Todd after he entered 
the American army, it goes without saying that a tender of the amount to Mr. Findley 
would be the same as if the amount had been paid to the clerk of the Sovereign Camp. 
We conclude from the testimony in this case that there is ample testimony to support 
the above findings of the trial court. 

Mr. Findley testified that: 

“The Sovereign Camp requires the local camp to collect assessments from various 
members and remit to the Sovereign Camp once a month either by check, post office 
money order, or by bank draft, and * * * the clerk of the local camp is merely the 
agent of the Sovereign Camp in that way. They have charge of the assessments— 
collection of the assessments from the members of the local camps. It is a part of 
their duty to send in those dues once a month. I have been performing that duty 
since 1907 for this camp, and still am. I collected all dues owed by Hyman B. Todd. 
I continued to collect on his account when he went off every month until he died. I 
collected his dues from the bookkeeper. All dues and assessments demanded of him 
on this policy during his absence were paid. I remember the time Mr. Ormsby came 
to me with reference to offering to pay some special war risk assessment of $37.50. 
We discussed the question of the requirements on the new W. O. W. policy. I did 
not know exactly what the requirement was. I do know he offered to pay whatever 
was due. I knew it was customary to collect the dues any member owed and forward 
them to the camp. I make regular reports once a month to the Sovereign Clerk, John 
T. Yates. Mr. Ormsby did talk to me about paying the extra war premium and offered 
to pay it, and I advised him it was unnecessary. I told him I did not think it was 
necessary. This policy was the first of this kind, and I was ignorant of its contents. 
I thought the 10 cents war risk dues was to take care of all our members. I thought 
the 10 cents would take caré of all war risk insurance. I did make that statement. 
I told Mr. Ormsby or Mr. Todd that it was not necessary to pay the $37.50, as Hyman 
was in the non-combative service. I did not think he had to pay the war risk. Every 
demand made by the lodge was paid, and I collected the 10 cents extra during his life. 
I remitted this extra 10 cents. It is a fact that Hyman B. Todd instructed me before 
he left to continue to keep his insurance in force. He left money both at the bank 
and at the store for the purpose of keeping his insurance in force, and whatever amount 
that would be due I agreed to collect. I was a representative of the Sovereign Camp 
for the purpose of collecting locally.” 

From this testimony it is evident that Mr. Findley was the agent of the Sovereign 
Camp in collecting the dues and assessments due the Sovereign Camp by any mem- 
ber of his local camp, and that it was Mr. Findley’s duty to remit those collections to 
the Clerk of the Sovereign Camp once a month. The statement, that “I was a repre- 
sentative of the Sovereign Camp for the purpose of collecting locally,” could not 
mean that he collected only local dues, for the facts showed, beyond the shadow of a 
coubt, that he collected dues and assessments due to Sovereign Camp. That statement 
is certainly some evidence in support of the finding of the lower court, and surely 
Mr. Findley’s statement to the effect that the “Sovereign Camp requires the local 
camp to collect assessments from various members and remit to the Sovereign Camp 
once a month, and that the clerk of the local camp is really the agent of the Sovereign 
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Camp in that way,” strongly supports the findings of the lower court. In addition to 
this, Mr. Findley further testified : 

“I knew it was customary to collect the dues any member owed and forward them 
to the head camp. I make regular reports once a month to the Sovereign Clerk, John 
T. Yates.” 

This statement alone is sufficient evidence to sustain the findings of the lower 
court. It is true that Mr. Findley further testified that: 

“I never had authority to collect war risk for the Sovereign Camp. I thought 
that 10 cents would take care of all war risk insurance. I did make that statement.” 

The lower court heard the testimony, and was in a better position to determine the 
facts than we are, and, as Mr. Findley’s testimony tended to show that he had authority 
to collect all dues and assessments that were due or payable by members of his camp, 
we think the judge was justified in believing Mr. Findley’s first statements, and in 
determining from his testimony that the latter had express authority from Mr. Yates, 
the Clerk of the Sovereign Camp, to collect the amount that Mr. Todd should have 
paid when he entered the army. 

In addition to the above testimony, there is a direct conflict between the second 
and fifth conditions that were attached to and made a part of the beneficiary certificate 
issued to Mr. Todd. According to the fifth condition copied in full above, it is 
provided that Mr. Todd should pay $37.50 per $1,000 annually in advance to the 
Sovereign Clerk of the Woodmen of the World. The second condition is as follows: 

“If the entrance fees, dues and Sovereign Camp fund assessments are not paid by 
the person named in this certificate to the clerk of his camp as required by the con- 
stitution and the laws of this society, which are now in force or which hereafter may 
be adopted, this certificate shall be null and void.” 

In the second condition he is informed that if he does not pay all “Sovereign 
Camp fund assessments to the clerk of his camp his certificate shall be null and void,” 
and by the fifth condition he is commanded to pay one of these Sovereign Camp assess- 
ments to the clerk of the Sovereign Camp. Several times in the brief of the appellant 
the assessments that should have been paid by Mr. Todd after he entered the army are 
designated as “assessments,” and it would be absurd to contend that the assesments 
that were specified in the fifth condition of the policy are not “Sovereign Camp fund 
assessments.” In fact, in this condition the war premiums are designated as “war 
assessments,” for it is provided that “should any member who has entered the service 
of the United States army or navy pay the additional war risk of $37.50 per $1,000 
and die in the United States without having served outside the boundaries of the 
United States, the total amount paid by him as war assessments shall be refunded to 
his beneficiary.” As every penny of these premiums went to the Sovereign Camp 
they were clearly “Sovereign Camp fund assessments.” It cannot be contended, with 
any show of reason, that there is no conflict between conditions Nos. 2 and 5 on the 
ground that condition No. 2 applies only to dues and assessments “required by the con- 
stitution and the laws of this society,” as condition No. 5 is a part of the forty-third 
law of the corporation (statement of facts, pp. 26, 27 and 28). In defendant’s first 
supplemental answer the defendant alleges that “the payment of said $37.50 war risk 
assessment” was “particularly set forth in the by-laws of said society.” If condition 
No. 2 applied only to the dues and assessments set forth in the by-laws and the extra 
war risk premium of $37.50 a thousand was not provided for in the by-laws of the 
corporation, but only on the back of the policy, there would be no conflict between 
these two conditions. However, as a matter of fact the fifth condition was a part of 
the forty-third by-law of the corporation.» Evidently, therefore, there is clearly a con- 
flict between these two provisions. The appellant’s brief indicates that it realizes 
that the by-laws are made a part of the policy, but yet it asks this court to enforce 
strictly one by-law that happens to be printed on the back of the policy and ignore the 
other by-iaws of the corporation. The second condition was some evidence in favor 
of the holding of the trial court. We therefore hold that Mr. Todd had the right to 
pay or tender the amount due after he entered the army to Mr. Findley. 

Mr. Findley testified that : 

“They (local clerks) have charge of the assessments, collection of the assessments 
from the members of the local camps.” 

The lower court could have concluded from this testimony that Mr. Findley had 
authority from the head officers of the corporation to collect the extra war assessments. 


In Underwood v. Security Life & Annuity Co., 108 Tex. 387, 194 S. W. 587, Judge 
Yantis said: 
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“This court, speaking through the late Chief Justice Brown, in the case of Win- 
inger v. Fort Worth & D. C. Ry. Co., 105 Tex. 56, 143 S. W. 1150, announced the 
correct rule when testing the probative force of the evidence when it said, ‘If, dis- 
carding all adverse evidence and giving credit to all evidence favorable to the plaintiff, 
and indulging every legitimate conclusion favorable to the plaintiff which might have 
been drawn from the facts proved, a jury might have found in favor of the plaintiff,’ 
then there was evidence to support their verdict. The same rule was announced by 
this court in the case of Cartwright v. Canode, 106 Tex. 507, 171 S. W. 696. Now, in 
this case, credit should be given to all evidence favorable to the plaintiff in error, 
and every legitimate conclusion should be indulged favorable to her which might have 
been drawn from the facts proved, and when following this rule we think the previ- 
ous course by the insurance company in waiving the forfeiture in the two previous 
instances mentioned was a circumstance which the court, sitting as a jury, had the 
legitirfMate right to consider in determining the intention of the insurance company 
when it wrote the letter of July 11, 1907. Equitable Life Assurance Association of the 
United States v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 625.” 

It may be true that some of Mr. Findley’s statements, quoted above, are conclu- 
sions, but no objection was made to them by the appellants’ attorneys, and they are 
certainly some evidence that the lower court had a right to consider in determining 
the facts in this case, and they are surely some evidence that this court may consider 
in determining whether there is any evidence to support the findings of the trial 
judge. In fact, there is not a bill of exception in the entire record in this case. 

It is well settled in Texas that the clerk of a local camp of a foreign corporation 
in collecting the dues that are payable to the head camp is the agent of the Sovereign 
Camp, even though the by-laws may provide that in collecting these dues the clerk 
of the local camp is the agent of the members of the local camp. The reason for 
this is self-evident. The by-laws cannot make black white by so declaring. This point 
was settled once for all in Texas in an opinion written by the Chief Justice of this 
court while he was a member of the Commission of Appeals. Calhoun v. The Mac- 
cabees (Tex. Com. App) 241 S. W. 102. See, also, Sovereign Camps, W. O. W., v. 
Putnam (Tex. Civ. App.) 206 S. W. 970; Sovereign Camps, W. O. W., v. Miller 
(Tex. Civ. App.) 220 S. W. 635. The same question was considered in detail by the 
Supreme Court of the United States in Supreme Lodge Knights of Pythias v. Withers, 
177 U. S. 260, 20 S. Ct. 611, 44 L. Ed. 762. In this case Justice Brown said: 

“The position of the secretary must be determined by his actual power and au- 
thority, and not by the name which the defendant chooses to give him. To invest him 
with the duties of an agent, and to deny his agency, is a mere juggling with words. 
Defendant cannot thus play fast and loose with its own subordinates. * * * 


“It could not thus clothe the secretaries of the sections with the powers of agents 
by authorizing them to receive monthly payments and instructing them to account 
for and remit them to the Supreme Lodge at Chicago, and in the same breath deny 
that they were agents at all. The very definition of an agent, given by Bouvier, as 
‘one who undertakes to transact some business, or manage some affair, for another, by 
the authority and on account of the latter, and to render an account of it,’ presup- 
poses that the acts done by the agent shall be done in the interest of the principal, and 
that he shall receive his instructions from him. In this case the agent received his 
instructions from the Supreme Lodge, and his actions yere, at least, as much for the 
convenience of the lodge as for that of the insured. If the Supreme Lodge intrusted 
Chadwick with a certain authority, it stands in no position to deny that he was its 
agent within the scope of that authority. * * * - 


“In some jurisdictions it is held to be practically void and of no effect; in others, 
it is looked upon as a species of wild animal, lying in wait and ready to spring upon 
the unwary policyholder, and in all, it is eyed with suspicion and construed with great 
strictness. We think it should not be given effect when manifestly contrary to the 
facts of the case, or opposed to the interests of justice. Wherever the agency clause 
is inconsistent yith the other clauses of the policy, conferring power and authority 
— the agent, he is treated as the agent of the company rather than of the policy- 

older.” 


In Sovereign Camps, W. O. W., v. Putnam (Tex. Civ. App.) 206 S. W. 970, 
Justice Chilton said: 


“There can be no question that the clerk of the local camp is the duly authorized 
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agent of the Sovereign Camp for the collection of any and all dues and assessments 
chargeable to any member.” 

In Supreme Lodge, K. of H., v. Davis, 26 Colo. 252, 58 P. 595, it is stated: 

“In a mutual benevolent order composed of a Supreme Lodge and subordinate 
lodges, an officer of a subordinate lodge charged with the duty of notfying the mem- 
bers of assessments made by the Supreme Lodge for the purpose of paying insurance 
certificates of deceased members, and of collecting and forwarding to the Supreme 
Lodge such assessments, is an agent of the Supreme Lodge, notwithstanding a rule or 
by-law of the order recites that such officer in collecting and forwarding assessments 
shall be the agent of the members of the subordinate lodge, and the Supreme Lodge 
is charged with all knowledge possessed by the agent in making the collection.” 

To the same effect are the following authorities: Order of Columbus v. Fuqua 
Tex. Civ. App.) 60 S. W. 1020; High Court I. O. of F. v. Schweitzer, 171 Iu 325, 
49 N. E. 506; Converdale v. Royal Arcanum, 193 Ill. 91, 61 N E. 915; Supreme 
Council C. B. L. v. Boyle, 10 Ind. App. 301, 37 N. E. 1105; Dromgold v. Royal N. of 
A., 261 Ill. 60, 103 N. E. 584; Love v. Modern W. O. A., 259 Ill. 102, 102 N. E. 183, 
6 A. L. R. 531; Knights of Maccabees v. Pelton, 21 Colo. App. 185, 121 P. 949; 
Godwin v. National Council, 166 Mo. App. 289, 148 S. W. 980; Patton v. W. of W. 
63,OF:' 33, 131, P- S21. 

The local camps of the W. O. W. are intergral parts of the Nebraska corporation. 
These local camps are not separate or subsidiary corporations, but are parts and parcels 
of the one corporation ; in fact they are the corporation. Therefore, even the agents of 
the local camps are agents of the corporation. Of course, their authority may be cir- 
cumscribed. But no court should hold that merely because they are elected by the 
members of the local camps they are not agents of the Sovereign corporation. Surely 
an agent of a part of a corporation is an agent of the corporation. It is common 
knoyledge that most of the business of fraternal orders is actually transacted by the 
clerks of the local camps. This court takes judicial knowledge of what is generally 
known. The members of the local camps know that the secretaries of the local 
camps transact most of the business of the corporation, and are conscious of the 
fact that the head officers of the corporation are little more than rubber stamps. As 
the business of these corporations is actually conducted, slight evidence only should 
be required to prove that the clerks of the local camps are invested with authority to 
collect all dues and assessments whether these dues go to pay the expenses of the 
local camps or to defray the general expenses of the corporation. The facts in this 
case show conclusively that Mr. Findley collected all the dues that were kept by the 
local camp; the reguar monthly dues that were payable to the Sovereign Camps and 
the “specia war assessment” of 10 cents a month from each member. It was shown 
that a by-law became effective on October 1, 1917, to the effect that every member 
should pay 10 cents a month as an extra war assessment to take care of the added 
risk of those already insured who entered the army or navy. In other words, Mr. 
Findley admitted that he was authorized to collect dues and assessments payable by the 
members of his camp, whether the amount was held by the local camp or sent to the 
Sovereign officers, and at least one of the‘extra war assessments. In view of this 
fact, no court should require more than slight testimony to show that he was also 
authorized to collect the second war premium of $37.50 per $1,000. We therefore 
hold that, in view of the above testimony, the lower court was justified in holding that 
Mr. Findley had authority to collect the war premium that was tendered to him by 
the authorized agent of Mr. Todd. 

According to the fifth condition of ‘the policy the assured had 30 days after enter- 
ing the army and navy in which “to notify the Sovereign Clerk at the home office 
of the society, Omaha, Neb., * * * and pay in advance to the Sovereign Clerk the sum 
of $37.50 per one thousand dollars.” It is evident that this condition does not pro- 
vide that the additional war premium should be paid at “Omaha, Neb.” It merely 
provides that the notice should be sent “to Omaha, Neb.,” and that the premium 
should be paid “to the Sovereign Clerk.” Nor does the condition provide that the 
premium should be paid in person to the Sovereign Clerk, nor does it prohibit pay- 
mént to his agent. In view of the way the appellant actually conducted its business, 
and especially as Mr. Findley collected all other dues, incuding those that were for- 
warded to the “Sovereign Cerk,” the only reasonable construction of the above pro- 
vision is that the extra war premium of $37.50 should be paid to the “Sovereign Clerk” 
in the usual and customary manner; that is by paying it to the clerk of the local 
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camp, and he remit the amount to the “Sovereign Clerk.” If the company intends to 
force the assured to pay the extra premium to the Sovereign Clerk at Omaha, Neb., 
the latter phrase would have been repeated after the word “Clerk,” in the phrase 
“and pay in advance to the Sovereign Clerk.” We therefore hold that by the very 
terms of the policy Mr. Todd had the right to pay the extra war premium to Mr. 
Findley and notify the latter that he had entered the service of the United States 
army. 

Appellant contended that the officers’ of a local camp cannot “waive” any of the 
provisions of the policy, since article 4847, Revised Statutes of Texas 1911, provides 
that the officers of subordinate bodies of fraternal associations shall have no power “to 
waive any of the provisions of the laws and constitution of the association.” The 
above case of Calhoun v. The Maccabees (Tex. Com. App. 241 S. W. 102, answers 
this contention. Even if we admit that this is a valid statute, it has no application to 
the power of members of the local camps in their capacity as agents of the Sovereign 
Camp. We have already seen that Mr. Findley was an agent of the Sovereign Camp 
in collecting the dues payable to that camp. It is therefore evident that this statute 
has no application to him in that capacity, as it merely provides “that no subordinate 
body, or any of its officers or members, shall have the power or authority to waive 
any of the provisions of the laws and constitution of the association.” It is clear that 
this article applies only to the acts of the agents, members, and officers of the local 
camps as such, and not to their acts in the capacity of officers or agents of the Sov- 
ereign Camp. Baker v. Fort Worth Mut. Benev. Ass’n (Tex. Com. App) 280 S. W. 
165; Wirtz v. W. O. W., 114 Tex. 471, 268 S. W. 438. 

The appellant also contends that no officer or agent of the Sovereign Camp had 
power to waive any of the provisions of the policy, because the following provision 
is a part of the policy and provides that: 

“No camp nor officer thereof, nor any officer, employee, or agent of the Sovereign 
Camp has authority to waive any of the conditions of this beneficiary certificate 
or of the constitution and laws of this society.” 

As a corporation acts only vicariously, this provision of the policy is null and 
void. If an individual inserts in his contract a provision that he agrees not to 
change it in any respect, his capacity, privilege, and right subsequently to change the 
contract is not impaired. A corporation acts only by and through agents.. It cannot 
act in person. Therefore, if the corporation has no directors, but acts only by and 
through officers and agents, a provision in its contracts that no officer or agent 
can change or “waive” any of the conditions or provisions of the contract is a 
nullity. This proposition of law has been settled in Texas for many years. In 
Texas even if the provision is that “no officer or agent can waive the provision 
except by a written indorsement on the policy, it is not binding on the officers of 
the corporation, and may be changed by parol. 

In Lamberton v. Connecticut Fire Insurance Co., 39 Minn. 131, 39 N. W. 77, 
1 LR. A, 222, it is said: 

“As a corporation can only act through such agencies, the substance of the 
provision under consideration is that the company shall not be held to have waived 
any of the terms or conditions of the policy, unless its waiver be expressed by a 
written indorsement on the policy. * * * A contracting party cannot so tie his own 
hands, so restrict his own legal capacity for future action, that he has not the power, 
even with the assent of the other party, to bind or obligate himself by his further 
action or agreement contrary to the terms of the written contract. Westchester Fire 
Ins. Co. v. Earle, 33 Mich. 143. This is self-evident. * * * If it is effectual at all 
as a limitation of the power of future action, it limits the power of every agent, 
officer, and representative of the company, and hence, practically, that of the corpora- 
tion. * * * If it applies to any agent or officer, it does to all; and if such a stipula- 
tion is not effectual to limit the legal capacity of the corporation as to its future 
action, it does not limit its capacity to act by its agents.” 

In the above case the Minnesota court cites with approval the case of Morrison 
v. Insurance Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63. On pages 363 and 
364 (6 S. W. 609) of this case the Texas Supreme Court said: 

“If the policy limited the power of the agent it imposed no limitations on the 
power of the company itself, and, as said by the Supreme Court of Michigan in 
considering a provision in a policy similar to those found in the policy before us: 
‘The condition literally applied would prevent any unendorsed consent by the com- 
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pany itself, by instruction of its board, or by act of its officers, as effectually as 
by anyone else. And the case seems to settle down to the simple question whether a 
person who has agreed that he will only contract by writing in a certain way 
precludes himself from making a parol bargain to change it. The answer is manifest. 
A written bargain is of no higher legal degree than a parol one. Either may vary 
or discharge the other, and there can be no more force in an agreement in writing 
not to agree by parol than in a parol agreement not to agree in writing. Every such 
agreement is ended by the new one which contradicts it.’ Insurance Co. v. Earle, 
33 Mich. 153; [American Cent.] Insurance Co. v. McCrea, 8 Lea [Tenn.] 524 
[41 Am. Rep. 647].” 

In Wagner v. Insurance Co., 92 Tex. 555, 50 S. W. 572, it is said: 

“It is claimed by the defendant in error that the policy itself prohibited any 
agent of the company to waive any of its conditions except it be done in writing. 
To this position our Supreme Court has made a clear and distinct answer in the 
case of Morrison v. Insurance Co., 69 Tex. 353 [6 S. W. 605, 5 Am. St. Rep. 63] in 
which it is held that an agent who has the power to make the contract of insurance, 
to issue the policy, and, in fact, exercise the highest authority which the law confers 
upon the corporation, stands in the place of the corporation itself, and that, having 
the authority to contract, he, no more than the corporation, can be bound to place 
his contract in writing, because it is a limitation upon the exercise of the authority 
conferred upon him. [Niagara] Insurance Co. v. Lee, 73 Tex. 646 [11 S. W. 1024]. 
It is not necessary for us to inquire whether these decisions were in accord with the 
weight of authority when they were made, for we are not inclined to overrule them 
and change a rule already established, which, in the judgment of the court, is salutary 
and valuable in protecting the rights of those who deal with insurance companies.” 

The above rule surely applies to a loose-jointed corporation such as the Wood- 
men of the World, since it does not have a regular board of directors that assists 
the officers in conducting the business of the corporation. Once in the record in 
this case it is stated that, in addition to the officers of the corporation, there is 
an executive committee that has some power to establish rules for the conduct of 
the business, but it is not shown that this committee is composed of anybody 
except officers or agents of the corporation. So far as the record discloses, all the 
business of the corporation is conducted by officers and agents, and there is no 
regular board of directors. It is therefore unnecessary to discuss those cases that 
hold that the above provision is binding on the corporation if it merely provides 
that “no agent or officer can waive” any of the provisions of the policy where the 
directors of the corporation are active in the conduct of its business. There is 
no conflict in the authorities where the corporation has no board of directors and 
all of its business is conducted by its officers and agents, where the policy provides 
that “no officer or agent” can waive any of the provisions of the policy, as in this’ 
case, but there is some conflict outside of Texas, where the provision goes further 
and states that the waiver must be written on the policy. Westchester Fire Insurance 
Co. v. Earle, 33 Mich. 143, 153; Lambertson v. Connecticut Fire Insurance Co., 39 
Minn. 129, 39 N. W. 76, 1 L. R. A. 222; Kimball et al. v. Howard Fire Insurance 
Co., 8 Gray (Mass.) 33; Walsh v. Hartford Fire Insurance Co., 73 N. Y. 5; 
Gladding v. California Farmers’ Mut. Fire Insurance Co., 66 Cal. 6, 4 P. 764; Smith 
v. Niagara Fire Insurance Co., 60 Vt. 682, 15 A. 353, 1 L. R. A. 216, 6 Am. St. 
Rep. 144; 6 California Law Review, 203; 12 Columbia Law Review, 134. See, also, 
Etna Life Insurance Co. v. Insurance Co., 191 Ind. 554, 133 N..E. 4, 22 A. L. R. 
402; Reilly v. Linden, 151 Minn. 1, 186 N. W. 121. See, also, 107 Am. St. Rep. 
102; 10 L. R. A. (N. S.) 1064; 13 L. R. A. (N. S.) 839; 51 L. R. A. (N. S.) 261; 
38 A. L. R. 636, see notes. 

For a decision of this case it is not necessary to decide whether article 4847 
of the Revised Statutes of Texas 1911 is so indefinite that the courts will not attempt 
to enforce it, as we base our decision in this case on the ground that Mr. Findley 
was agent of the Clerk of the Sovereign Camp in collecting the war premium 
and receiving notice that Mr. Todd had entered the army. But the writer of 
this opinion knows of no word used by lawyers that is more indefinite than the 
term “waiver.” Mr. Ewart contends. that there is no such doctrine in law. He 
makes out a strong case in showing that when that term is used by our judges 
and text-writers they really mean election, estoppel, promissory estoppel, contract, 
or release. Waiver Distributed by Ewart; 18th Har. L. Rev. 364: 12 Columbia 
Law Rev. 619; 29 Har. L. Rev. 728. See, contra, 13th Columbia L. Rev. 51. 
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Professor Williston shows that judges and text-writers attribute nine different 
meanings to the term “waiver.” Williston on Contracts, § 679. Certainly there 
is a difference between “waiver” and “estoppel,” although a great many of our 
courts say that “the basis of waiver is estoppel.” It is clear that the usual judicial 
definition of “waiver” that it is “an intentional relinquishment of a known right” 
is misleading, for, in the absence of estoppel, promisory estoppel, new valid con- 
tract, election, or a release based upon consideration, one cannot surrender one’s 
rights in the absence of consideration. This matter is gone into very carefully 
by Professor Williston in sections 678 to 698, inclusive, of his text on Contracts, 
vol. 2. In determining the meaning of the above article our courts should either fix 
a definite meaning to the term “waiver” or declare the article void because too 
indefinite. So many different meanings have been given to the term “waiver” 
by different courts that no one can really determine what the Legislature had in 
mind when the above article was enacted. Unless a definite meaning is given to the 
word “waiver,” article 4847 of our statute is as indefinite as article 800 of the 
Penal Code of 1925, prohibiting the driving of an automobile faster than six miles 
an hour over an obscure railroad crossing, and the Commission of Appeals has 
recently held that article void because it is too indefinite. International & Great 
Northern Ry. Co. v. Mallard (Tex. Com. App.) 277 S. W. 1051; G. H. & S. A. 
Ry. Co. v. Duty (Tex. Com. App.) 277 S. W. 1057; 38 Har. L. Rev. 964; Tozer 
v. U. S. (C. C.) 52 F. 917; State v. I. & G. N. Ry. Co. (Tex. Civ. App.) 165 
S. W. 892; Augustine v. State, 41 Tex. Cr. R. 59, 52 S. W. 77, 96 Am. St. Rep. 
765, and other cases cited in note 4, 38 Har. L. Rev. p. 964. 

The important words in the fifth condition are “shall die while serving in any 
branch of the United States army or navy.” The Supreme Court of Arkansas 
in the case of Miller v. Illinois Bankers’ Life Insurance Co., 138 Ark. 442, 212 
S. W. 310, 7 A. L. R. 378, held that in such a case the beneficiary could not recover 
the face of:the policy even though the death was not one arising out of or the 
proximate result of military or naval service. But the same court in the cases 
of Benham v. Insurance Co., 140 Ark. 612, 217 S. W. 463, and Nutt v. Insurance 
Co., 142 Ark. 29, 218 S. W. 675, held that the beneficiary could recover the face 
of the policy where the policy provided that the beneficiary could recover only 
the reserve under the policy if he died “while engaged in military or naval service,” 
unless an additional premium was paid. Other courts have reached the same 
conclusion. An extended discussion of these cases will be found in 21 Columbia 
L. Rev. 35 to 55, and 6 Cornell L. Quarterly, 450, 18 Mich. L. Rev. 686, and 7 
A. L. R. 382. See, also, Sovereign Camp, W. O. W., v. Akins (Tex. Civ. App.) 
219 S. W. 494. Surely “engaged in the military or naval service” and “while 
serving in any branch of the army or navy” mean one and the same thing, and 
the writers of the above articles in the Columbia and Cornell Law Reviews 
contend that in either case the beneficiary should be permitted to recover where 
death was due to pneumonia, influenza, or any other cause which was not the 
proximate result of military or naval service, “since there was no increase of 
hazard, and since the influenza epidemic was prevalent throughout the country.” 
In Benham v. American Central Life Insurance Co., 140 Ark. 612, 217 S. W. 
462, the court said: 

“The words ‘death while engaged in military service in time of war’ mean 
death while doing, performing, or taking part in some military service in time 
of war; in other words, it must be death caused by performing some duty in the 
military service. That is to say, in order to exempt the company from liability, 
the death must have been caused while the insured was doing something connected 
with the military service, in contradistinction to death while in the service due to 
causes entirely or wholly unconnected with such service. * * * In the case at bar 
the insured died from influenza, and the record shows that this disease was prevalent 
throughout the United States, and that soldiers an civilians alike contracted it and 
died from it. The death of the insured, then, was in no sense caused by performing 
any military service, or in consequence of being engaged in military service.” 

In Nutt v. Security Life Insurance Co., 142 Ark. 29, 218 S. W. 675, the 
court said: 

“It appears in the agreement of facts that the insured died of influenza on 
October 12, 1918, in the base hospital at Camp Pike. This disease was a disease 
common to soldiers and civilians alike, and was not confined to any particular 
locality ; so it is apparent that it was not intended by the clause in question to con- 
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cede that death resulted to the insured from any active service in the war. * * * 
The provision is plain and unambiguous. It only exempts the company from 
liability on the face of the policy from death proximately caused by was activities. 
* * »*? 

“While we do not regard the clause now before us for construction as con- 
taining any ambiguity, yet an additional reason in support of the conclusion reached 
upon the interpretation of the clause may be found in the fact that no reduction 
was provided in the policy of the premium during the period of enlistment. Had 
it been the intention of appellee insurance company to relieve itself from death 
resulting from natural or ordinary causes during the period of enlistment, it 
would certainly have provided for a corresponding reduction in the premium. It 
is hardly supposable that the same premium of $68.26 per annum would have been 
exacted to give the insured protection to the extent of the reserve value of the 
policy when the reserve value [$51.44] was less than the annual premium. The 
fact that no reduction was made in the premium is indicative of the intent on the 
part of the company to exempt itself from the payment of the face of the policy 
under the war exemption provision from death caused by enhanced danger or 
hazard to life incident to war, and not from death incident to causes for which 
it imposed and exacted a fixed annual premium.” 

In Boatwright v. American Life Insurance Co., 191 Iowa, 253, 180 N. W. 321, 
11 A. L. R. 1085, the provision of the policy was, “engaged in military or naval 
service in time of war.” The insured died of influenza while in training in Illinois. 
The facts showed that this disease was prevalent throughout the United States and 
was not confined to any particular ¢lass of people or locality. The court held the 
insurance company liable for the face of the policy, although it held that the 
insured had entered the service when he enlisted and took the prescribed oath. 
In the opinion it is said: 

“He had not at the time been assigned to duty in the navy, and his occupation 
was not necessarily more hazardous than it was at the time the application for the 


.policy was signed, which was that of a farmer and driver of a dairy wagon. At 


the time of his death an epidemic of influenza extended over a large part of the 
United States, and was nearly, if not quite, as common among civilians as among 
those in training at the naval station referred to, or the various camps throughout 
the country. That the provision of the policy in question was inserted therein as a 
protection to the insurer against the extraordinary hazards of war is, of course, 
obvious. The insured at the time of his death and at all times after he enlisted in 
the navy was thousands of miles from this zone of actual warfare and many hundred 
miles from the high seas. He had assumed none of the hazards of naval warfare. 
In the sense that he had pledged or obligated himself to perform whatever service 
he might be called upon to perform, and that he was bound to observe the rules and 
discipline of the navy, he was engaged in the naval service. He had entered the naval 
service of the United States in time of war. He had not, however, taken part in any 
of the movements of the navy, had not been present when it was engaged in a 
conflict with the enemy or other action, but was pursuing a course of instruction 
preparatory to being assigned to some active duty in the navy.” 

The same conclusion was reached in the following cases: Gorder v. Lincoln 
National Life Insurance Co., 46 N. D. 192, 180 N. W. 514, 11 A. L. R. 1080; 
Reed v. American Central Life Insurance Co., 200 Mo. App. 383, 207 S. W. 74; 
Carlson v. Insurance Co., 170 Wis. 342, 174 N. W. 896; Myli v. Insurance Co., 
43 N. D. 495, 175 N. W. 631, 11 A. L. R. 1097. See contra cases cited in 21 
Columbia Law Review, 49, 50. 

It is true that in these cases the court emphasized the word “engaged,” and 
“in consequence of such service,” and “resulted directly or indirectly therefrom,” 
but it is evident that the above courts that permitted the plaintiff to recover the 
full face of the policy after he had entered the service of the army or navy 
without getting a “permit or paying an exta prremium” really held the company 
liable because the court was of the opinion that the extra premium was _ paid 
because of the extra hazard due to military service. In 21 Columbia Law Review 
the writer said: 

“What would be the extent of the insurer’s liability where the assured has not 
availed himself of the privileges offered by the insurer and his death is not the 
result of the war? What would the insurer’s liability be where the assured’s 
death was due to natural causes, not at all connected with war, but after he had been 
exposed to the dangers of war? The cases have not considered the latter problem. 
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Gillies v. Preferred Accident Insurance Co., 110 Misc. Rep. 489, 181 N. Y. S. 
550, and Martin v. People’s Mutual Life Insurance Co., 145 Ark. 43, 223 S. W. 
389, 11 A. L. R. 1111. On the former proposition the cases are about equally 
divided; the better view, it seems, is that the beneficiary of the assured may recover 
the full face of the policy. The result thus obtained, even though some’ violence 
is done to the meaning of the words of the policy is sound; because the acceptance 
of the normal premium is only consistent with continuance of ifisurance against the 
ordinary risks of death, and because it is in accord with sound social policy and 
the understanding of the insurance world. * * * 

“In‘the leading cases denying recovery where the assured died of pneumonia 
in a training camp in the United States (Miller v. Illinois Banker’s Life Ass’n 
(1919] 138 Ark. 442, 212 S. W. 310, 7 A. L. R. 378; Reid v. American Nat. 
Assur. Co. [1920] 204 Mo. App. 643, 218 S. W. 957; Ruddock v. Detroit Life Ins. 
Co. [1920] 209 Mich. 638, 177 N. W. 242), on board a transport (Mattox v. New 
England Mutual Life Insurance Co. [1920] 25 Ga. App. 311, 103 S. E. 180), or 
in France (Sandstedt v. American Cent. Life Ins. Co. [1920] 109 Wash. 338, 186 
P. 1069; Slaughter v. Protective League Life Insurance Co. [1920] 205 Mo. App. 
352, 223 S. W. 819), the courts interpreting the clauses ‘while in the service’ and 
while engaged in naval or military service in time of war, or in consequence of 
such service,’ placed their decisions on the questionable ground that status was the 
intended basis for the assumption of any risk. It seems that the courts allowing 
recovery where the interpretation of similar clauses was involved have more ac- 
curately given effect to the probable intention of the insurer as evidence by the 
understanding of the insurance world. 

“So, if the assured died of influenza or pneumonia or other diseases, and those 
diseases were pandemic, and the percentage of deaths in the service from those 
causes was no greater than in civil life, surely the insurer should not be permitted 
to escape liability on any theory of increased hazard. * * * 

“The only condition limiting liability, where there is such a limitation, should 
be the death of the assured as a result of an increase of hazard due to the war. * * * 

“The war clause was not intended to have the apparent meaning, because 
the acceptance of the normal premium is only consistent with the continuance of 
insurance against the ordinary risks of death.” 

In 6 Cornell Law Quarterly, after commenting on Boatwright v. Insurance 
Co., 191 Iowa, 253, 180 N. W. 321, 11 A. L. R. 1085, and Gorder v. Insurance Co., 
46 N. D. 192, 180 N. W. 514, 11 A. L. R. 1080, the writer says: 

“On principle it would seem that the majority rule in the instant cases is 
logical, equitable and in accordance with the rules governing insurance cases. 
That the provisions of the policies in question were inserted as protection against 
the extraordinary hazards of war is obvious—additionally evidenced by the require- 
ment that extra premiums be paid for such risks. Therefore, where the wording 
of the provision permits such construction, recovery should not be denied where the 
death was not one arising out of, or the proximate result of, the military or 
naval service.” ; 

What was said by Mr. Justice Harlan in Liverpool & London Insurance Co. 
v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460, is particularly applicable 
to the instant case: 

“A literal interpretation of the contracts of insurance might sustain a con- 
trary view, but the law does not require such an interpretation. In so holding the 
court does not make for the parties a contract which they did not make for 
themselves. It only interprets the contract so as to do no violence to the words 
used and yet to meet the ends of justice.” 

All courts are conscious of the fact that policies of insurance evidence con- 
tracts of a peculiar nature. In 35 Yale Law Journal, 206, it is said: 

“Courts have often mentioned the peculiar circumstances governing the forma- 
tion of the insurance contract and reference to them seems unnecessary. The 
contract has been called .one of ‘adhesion’ (33 Harv. L. Rev. 198, 222), as the 
insured merely ‘adheres’ to it with little choice as to its-terms. Unfamiliar with the 
elements which determine the quality.of a risk, the average applicant for insurance 
customarily and reasonably relies on the agent, who he knows is familiar with the 
business, to issue him a policy fully covering the risk against which he wishes 
protection. The policy he receives is a complicated, readymade mechanism composed 
of innumerable finely printed clauses couched in unfamiliar legal language, the mean- 
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ing and legal effects of which he would have great difficulty in understanding if 
he should read them. The common practice, is, moreover, not to read the policy, 
and a growing, number of courts, recognizing that the custom of the community 
is one of the circumstances determining a standard of due care, have held this 
practice not to be negligence. Accordingly policies have been reformed for mutual 
mistake, although the mistake must have become apparent to the insured if he 
had examined the contract. Merchants’ & Manufacturers’ Alliance v. Hansen (Tex. 
Civ. App.) 258 S. W. 257. Similarly, in suits on the policy, courts have not 
let failure so to examine prevent recovery, relying on the ground of waiver or 
estoppel. Central States Fire Insurance Co. v. Wright (Tex. Civ. App.) 273 S. W. 
629. Thus a tendency is marked to relax the strict rules of accountability to which 
a contracting party is ordinarily held. 

“In the everyday language of the streets, a man ‘buys’ insurance. This term 
inology, upon examination, does not seem so metaphorical as at first it may appear. 
The policy, it has been pointed out, is in effect a highly complex machine, as in- 
tricate and as incomprehensible in its details to the layman as an automobile. He 
looks upon the two in very much the same way. The one is a vehicle of physical 
transportation, the other of financial protection. Each is a commodity sold him 
by the agent of the producer. If his automobile breaks down and fails, in conse- 
quence of defective mechanism, to afford efficient transportation, he can hold the 
manufacturer responsible on an implied warranty of fitness. If his insurance 
policy breaks down and fails to cover the risk for which it was secured, why 
should he not be able to hold the insurer responsible on a similar warranty? This 
analogy apparently has never been expressed by any court, although the opinions 
of several would seem to suggest it. At least it seems to rationalize more plausibly 
the result which many courts are reaching than the ‘false pretenses’ and ‘con- 
clusive presumptions’ which they have expressly mentioned. The implied warranty 
of reasonable fitness for an intended purpose has not been confined to the law of 
sales. It has been applied to bailments of chattels for hire, to the leasing of 
furnished dwellings for short terms, and in at least one state to leases in general. 
Its extension to insurance law does not seem strained in view of the results 
already being reached by the courts.” 

In this case the fourth condition of the policy provides, “If the member 
holding this certificate shall engage in war except in the defense of America this 
certificate shall be null and void,” and in the fifth condition it is provided that 
if he “shall die while serving in any branch of the United States army or navy” 
the beneficiary shall recover a very small amount unless an additional premium is 
paid. It also provides that if the additional premium of $37.50 a thousand is paid 
and the member “dies in the United States without having served outside the 
boundaries of the United States, the total amount paid by him as war assessments 
shall be refunded to his beneficiary.’ However, it is not provided that if he 
serves in the army or navy outside of the boundaries of the United States and 
his health is not impaired by such service the extra assessment shall be returned: 
to him or his beneficiary. It seems clear from these provisions of the policy that 
the extra war assessments were imposed for the extra hazard due to service in 
the army or navy outside of the boundaries of the United States. In 21 Columbia 
Law Review it is shown that the death rate among our soldiers and sailors déring 
the World War amounted to but little over 6 per cent. above the normal death rate. 
In this case the insured paid all of his regular assessments each month, and also 
an extra war assessment of 10 cents a month. These premiums were paid for 
insurance in case of death not the direct result of military service. The above 
cases hold that the burden is on the insurance company to show that the assured’s 
death was a result of increased hazard due to the war. The record in this 
case shows that the deceased was a member of the quartermaster’s department of 
the army, and died in France, but, so far, as the record discloses, he may have 
died of influenza 150 miles back of the front lines and may not have been exposed 
to any dangers of warfare. So far as we know his health.may have been materially 
improved by the ocean voyage and his services in the quartermaster’s department 
of the army after he reached France. 

The record also shows that the insured’s regular assessments amounted to about 
$18 a thousand. According to the fifth condition of the policy, the assured must 
pay $37.50 a thousand in case he enters the service of the army or navy and 
dies outside of the boundaries of the United States. This extremely high premium 
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must have been established because the officers of the W. O. W. deemed it extremely 
dangerous for our American soldiers to “engage in war” with the enemy. The amount 
of the premium was determined by estimating how many of the W. O. W. members 
would die by reason of added dangers incident to actual military service. The above 
exempting clause “is broad enough, if given a literal meaning, to preclude from re- 
covery the beneficiary of any one who has taken the oath of a soldier or sailor, 
whether he is guarding a swivel chair in Washington or ‘going over the top’ in 
France when he meets his death.” 21 Columbia Law Review, p. 35. The regular as- 
sessment was the price or consideration paid for the promise to pay the face of the 
policy in case the insured died from normal causes, or a cause not resulting from the 
added danger of military service, and the extra war premium of $37.50 a thousand was 
the consideration for the chance of death resulting from a cause peculiar to military 
service. There is no intimation anywhere in this record that a rate higher than $37.50 
a thousand was established for members who entered the military service and their 
regular assessments subtracted from the higher rate. By the terms of the fifth con- 
dition, as construed by the appellant, the insured must determine within 30 days after 
he enters the service of the army whether he elects to pay the extra high war premium. 
even though at that time he may be under the impression that he will never be called 
upon to perform foreign service, and if he elects to pay it, but never serves outside 
the borders of the United States, he must die before the premium is paid to the bene- 
ficiary. This may be 30 or 40 years later. And if he is ever exposed to foreign service 
the premium is not returned, though, clearly, the risk assumed was death, and not ex- 
posure to death from foreign service. “Business contracts must be construed with 
business sense, as they naturally would be understood by intelligent men of affairs.” 
The Kronprinzessin Cecilie, 244 U. S. 12, 37 S. Ct. 490, 61 L. Ed. 960. These pro- 
visions show how extremely severe and unjust the fifth condition is, and justify our 
construing it strictly against the insurance corporation. Dumphy v. Commercial Union 
Assurance Co., 107 Tex. 107, 174 S. W. 814; Baker v. Liverpool Insurance Co. (Tex. 
Civ. App.) 275 S. W. 316. 

In section 43 of the constitution and by-laws it is provided: 

“Persons engaged in the following occupations, to wit: 

“(a) Enlisted men in the army and navy during war may be admitted to: member- 
ship, but their certificates shall not exceeed $2,000 each, and their rate of assessment 
shall be $3.60 per annum for each $1,000 in addition to the regular rate while so en- 
gaged in such hazardous occupations. 

“(b) If a mmber engages in any of the occupations of business mentioned in this 
section he shall within thirty days notify the clerk of his camp of such change of occu- 
pation, and while so engaged in such occupation shall pay on each monthly install- 
ment 30 cents for each $1,000 in addition to the regular rate.” 

In the fifth condition it is provided that one “serving in the army or navy” should 
within 30 days after entering the service notify the Soverejgn Clerk of the home office 
of the Society, Omaha, Neb. It is not clear that section 43, in providing for the giv- 
ing of notice of entry into the army applies only to men already in the army, for the 
language of the section in part is, “if a member engages in any of the occupations or 
business mentioned in this section, etc.” There is, therefore, a conflict between these 
two provisions, and in such cases the doubt is always resolved in favor of the assured. 
Under this construction Mr. Todd was justified in notifying the clerk of the local camp 
that he had entered the army of the United States. 

In fact, there are so many inconsistencies in this policy, due to the fact that the 
charter of the corporation, the by-laws and constitution, together with all the amend- 
ments thereto, are made a part of the policy, and the by-laws and constitution have 
been amended and added to so often, with little attention being paid to the contradictions 
betweeen the old and new provisions, that the policy, when sprea upon the table, looks 
like a crazy quilt, and when read alond sounds like a jazz melody. We believe in the 
treedom of contracts, but “the law has outgrown its primitive stage of formalism 
when the precise word was the sovereign talisman.” Wood v. Duff-Gordon, 222 N. 
Y. 88, 118 N. E. 214. And where an insurance company prepares as indefinite a con- 
tract as the one involved in this case—so vague that an astute lawyer could not be cer- 
tain as to its meaning—it should not be heard to complain if the courts prevent it 
from perpetrating a fraud on its members. No wonder that Mr. Findley in this case, 
and the secretaries of two other local lodges in the case of Sovereign Camp, W. O. 
W., v. Jackson (Tex. Civ. App.) 264 S. W. 289, swore that they thought that the 
extra war assessment of 10 cents a month on all members was all that was due by any 
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of our soldier or sailor boys. -No one can read all the provisions of this policy in con- 
nection with the facts of this case without concluding that it would be the height of 
injustice to permit the defendant corporation to escape liability. Mr. Findley swore 
that this was the first policy that he had ever delivered in which the fifth condition 
was inserted, and, at that time, he had been delivering and countersigning policies for 
the defendant corporation ever since 1907. He also swore that he told the agent of 
Mr. Todd that the 10 cents extra assessment from all members took care of all war 
risks. This agent insisted twice that Mr. Findley accept the extra war risk provided 
for in the fifth condition, but as many times Mr. Findley refused because he thought 
that nothing was due the company, and he even insisted that in case he was mistaken 
the company would pay the beneficiary the face of the policy less $37.50 a thousand. 
Before Mr. Todd left he told Mr. Findley that he would always keep on deposit at 
the bank and at his father’s store sufficient funds with which to pay ail premiums due, 
in order to keep “his insurance in full force.” Had Mr. Todd been alive when this 
case was tried he, no doubt, would have sworn that when the policy wag delivered to 
him he was assured that if he kept his regular assessments, including the extra war 
premium of 10 cents a month fully paid his beneficiary would receive the face of the 
policy upon his death. Sovereign Camp, W. O. W., v. Richardson, 151 Ark. 231, 236 
S. W., 278. No company should ask its agents to deliver policies in which new pro- 
visions appear without calling their attention to changes in the policy. Mr. Findley 
was a member of the Sovereign Camp, but did not know that the executive committee 
had inserted the fifth condition in the W. O. W. policies until after he had refused 
to receive the par premium tendered him by Mr. Todd’s agent. 

In view of all the facts in this case, unless the rules of equity have become so 
crystallized that courts of equity have ceased to function as they originally did, should 
not this court grant relief against the forfeiture provided for in “the blind condition” 
of this policy, -for the same reason that courts of equity many years ago gave relief to 
the mortgagor in the common-law mortgage, and stayed the hands of the trickster 
who misread the contract to the blind obligor? 33 Mich. Law Review, 151. It would 
be more just an equitable for a court to enforce the contract against the blind maker 
in the above case than for this court in the instant case to say to these plaintitts. “take 
the morsel of bread tendered you by the defendant, though your brave boy died firmly 
believing from the conduct of his W. O. W. brothers that you would be tendered a 
full loaf by his brothers” in the Wooodmen of the World—a benevolent fraternal] 
order. A forfeiture may be: expressed in a condition as well as in a covenant. and 
“relief against the effect of penalties should depend as little as possible upon 
form.” Williston on Contracts, sec. 793. Equity courts are established to do justice 
between litigants and laymen would have more respect for our courts if our equity 
judges always kept fresh in mind what Dean Pound said in the Columbia Law Re- 
view : 

“Thering has told us that we must fight for our law. No less must we fight for 
equity. Law must be tempered with equity, even as justice with mercy. And if, as 
some assert, mercy is part of justice, we may say equally that equity is part of law, 
in the sense that it is necessary to the working of any legal system. We who have the 
shaping of the law in our hands in this era of the decadence of equity have no less 
responsibilities than those who pleaded and judged in its founding, its development, 
and its crystallization.” 5 Columbia Law Review, 35. 

This court, in the case of Sovereign Camp, W. O. W., v. Jackson, 264 S. W. 289, 
reversed the decision of the lower court in order to afford the appellee an opportunity 
to develop more fully her testimony on the question of waiver. It is true that in that 
case this court seemed to overlook the holding of the Commission of Appeals in the 
case of Calhoun v. Maccabees, 241 S. W. 102, in which the Commission of Appeals 
held that the local clerk may act at one and the same time in a dual capacity, and 
when acting as the agent of the Sovereign Camp could waive provisions of the policy. 
This court in that case did not seem to realize that a provision in a policy providing 
that “no officer or agent could waive any of the provisions of the policy” is a nullity. 
The decision in that case is bottomed mainly on the proposition that article 4847 of the 
Revised Statutes of Texas 1911 prevented any of the officers or members of the local 
camps from waiving any of the provisions of the policy. The Jackson Case is clearly 
distinguishable from the case now before the court. In that case the lower court did 
not file any conclusions of fact or law, while in this case the lower court held that the 
clerk of the local camp had authority to receive assessments due the Sovereign Camp, 
and was agent of the Sovereign Clerk in receiving notice that the insured had enlisted 
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in the army, and we have shown that there was sufficient testimony to support those 
findings. In the Jackson Case the conflict between the different provisions of the 
policy was not noticed,-nor did the court consider the conflict in the authorities as 
to the meaning of “engaged in the service of the army and navy” or “while serving in 
the army or navy.” In the Jackson Case there was no direct tender of the extra war 
premium. The court also stated that he joined the Allies and declared war upon Ger- 
many in 1918, whereas, as a matter of fact, this court knows judicially that the United 
States joined the Allies and declared war upon Germany on the 6th day of April, 1917. 
It is also true that the court in the Jackson Case held that the assured “owed $18.75 
additional war risk premium, since his insurance for the first year was only $500.” 
We believe that his latter statement is incorrect, since in that case the assured entered 
the army some time after the date and delivery of his policy and before the end of 
the first year, and the policy provided that if the assured died during the second year 
the beneficiary should receive $750, and $1,000 if he died after the second year. We 
now hold in such case that if the assured entered the army during the first year of 
his policy he should pay only the pro rata part of the premium for the balance of the 
year. This necessarily follows from the fact that in the Jackson Case the policy was 
for $750 for the second year, but only $500 for the first year. In the case now before 
the court the policy was for $1,000 the first year and $1,500 the second year. The 
assured joined the army on the 25th day of March, 1918, and died November 11, 1918. 
The policy was dated December 11, 1917. We have carefully examined every case cited 
in the Jackson Case. The opinions discuss merely the legality of the fifth condition 
of the W. O. W. policy and contain no discussion of the many other points involved 
in this case. Very few of the opinions were from courts of last resort. 

It is very difficult to ascertain the exact meaning of that part of the fifth condi- 
tion which provides that the insured shall “pay in advance the sum of $37.50 per one 
thousand dollars insurance per annum in addition to the regular assessments.” Does 
this provision mean that the insured should pay the pro rata part of the premium due 
for. the balance of the current year of his policy, or that he should begin payment 
of the added war risk premium at the beginning of the next year of the policy? In 
other words, should Mr. Todd in the instant case pay the pro rata part of the premium 
due from the time he entered the army until December 11, 1918, or would he have 
until the latter date in which to begin the payment of the extra war premium? Ac- 
cording to the above provision he must pay this extra premium “in advance.” The 
policy does not provide when the payment should begin, nor is it very definite that 
he had 30 days after entering the army in which to pay the premium. These matters 
should have beeen made very clear by definite provision in the policy. In view of 
these uncertainties, we hold that the assured had 30 days after he entered the army 
in which to pay the war premium. This premium, therefore, should have been paid 
not later than the 25th day of April, 1918. The testimony shows conclusively that 
it was tendered to Mr. Findley before that time. There are 230 days from April 25th 
to December 11. The assured should, therefore, have paid 230/365 of $37.50. This 
amounts to $23.63. If we follow the Jackson Case on this point we would hold that 
the assured should have paid $37.50. Clearly that would be incorrect, as, beginning 
with December 11, 1918, the face of the policy was $1,500. It is evident, therefore, that 
on that date an additional premium for the added $500 should be paid. Carlson v. 
Scandia Life Insurance Co., 170 Wis. 342, 174 N. W. 896. According to the weight of 
authority the premium is payable from the date of the policy rather than from the 
date of its delivery. Wolford v. National Insurance Co., 114 Kan. 411, 219 P. 263, 
32 A. L. R. 1248. By reason of the provision of article 1626 of the Revised Statutes 
of Texas, 1911, this court has express authority to render such judgment as the court 
below should have rendered. Ft. Terrett Ranch Co., v. Bell (Tex. Civ. App.) 275 S. 
W. 81. In this case Mr. Findley should have accepted the premium tendered him, and 
it is but just and right that the plaintiff should pay to the appellant the above sum 
of $23.63. 

I am therefore of the opinion that the judgment of the lower court should be 
affirmed for the full amount of that judgment, less $23.63, and the cost of this appeal 
should be taxed against the appellant. 

For the above reasons, I dissent from the majority opinion in this case. 
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FORT WORTH MUT: BENEV. ASS’N v. JENNINGS et at. (No. 192.) 
(Court of Civil Appeals of Texas. Eastland. May 14, 1926. Rehearing Denied 
May 14, 1926.) 

283 Southwestern Reporter 910. 

2. INSURANCE—PLEADING SUBSTANCE OF INSURANCE POLICY AND 
ITS DELIVERY HELD SUFFICIENT AGAINST GENERAL DEMURRER 
FOR FAILURE TO ALLEGE ACCEPTANCE OF POLICY IN WRITING 
BY INSURED, AS REQUIRED BY POLICY. 

Pleading insurance policy by setting out its substance, and that it had been de- 
livered, is sufficient against general demurrer that petition did not allege acceptance in 
writing by insured, as required by the policy. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 


9, INSURANCE—EVIDENCE HELD NOT TO SHOW THAT ONLY REA- 
SONABLE CONCLUSION WAS THAT INSURED MET DEATH BY 
SUICIDE. 

In action on insurance policy, defended on grounds of suicide, evidence held not to 
show that only reasonable conclusion was suicide by insured, but warranted finding 
that deceased met death by accident. 

(For other cases, see Insurance, Dec. Dig. §665[6].) 


10. INSURANCE—PRESUMPTION OF ACCIDENT ARISES FROM PROOF 
OF DEATH BY EXTERNAL VIOLENCE, AND BURDEN IS ON IN- 
SURER TO PROVE SUICIDE. 

On proof of death of insured by external violence, presumption follows that it was 
due to accident, and burden is then on insurer to prove case of suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[6, 7].) 
11. INSURANCE. 


Forfeitures are not favored, and will not be based on ambiguous provision in insur- 
ance contract. 


(For other cases, Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Eastland County; Elzo Been, Judge. 

Suit by Hugh Jennings and others against the Forth Worth Mutual Benevolent 
Association. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Marvin Roberson and John L. Poulter, both of Forth Worth, for appellant. 

Owen & Owen, of Eastland, for appellees. 

PANNILL, C. J. Appellees brought this suit against the appellant to recover upon 
a certificate of insurance issued by appellant. The petition sought to recover the face 
amount of the policy, and, in the alternative, double the amount of the face of the 
policy under a stipulation providing for the payment of such double amount where 
death was caused by accidental means. The defense consisted on the merits of general 
denial and a plea of suicide. There was a trial to a jury and a special verdict that 
the deceased did not commit suicide, but met his death as the result of an accident; 
that the policy was issued to and accepted by the deceased prior to his death; and 
that the appellant waived the provisions requiring the acceptance of the policy in 
writing by the deceased. 

[1] Appellant’s first four assignments are directed to the supposed action of the 
court in overruling demurrers. The record does not disclose any ruling of the court 
on such demurrers, and there is nothing in the record to show that such demurers were 
presented to the court; therefore it is presumed that they were waived. Beadle v. 
McCrabb et al. (Tex. Civ. App.) 199 S. W. 355; Cotton v. Cooper (Tex. Civ. App.) 
160 S. W. 597. 

{2, 3] The point raised by the general demurrer is that appellees did not allege 
that the policy had been accepted in writing by the insured as required by stipulation 
contained in the policy. Appellees did not attach the policy to their petition as an 
exhibit, but pleaded it by substance and that it had been delivered. This was sufficient 
as against a general demurrer. Burlington Insurance Co. v. Rivers, 9 Tex. Civ. App. 
177, 28 S. W. 453; Hartford Fire Ins. Co. v. Watt (Tex. Civ. App.) 39 S. W. 200; 
N. W. Mut. Life Ins. Co. v. Freeman (Tex. Civ.-App.) 47 S. W. 1025; Sov. Camp, 
W. O. W., v. Little et al. (Tex. Civ. App.) 225 S. W. 574; St. Paul, etc., Co. v. Laster 
(Tex. Civ. App.) 187 S. W. 969. Where the record does not show any ruling by 
+he court on a general demurrer, not only will every intendment be indulged in favor 











Life] Ft. Worth Benev. Ass’n v. Jennings 485 


of the petition, but such petition must affirmatively appear not to have stated any 
cause of action in order that it may be declared insufficient. Stallings v. Wood (Tex. 
Civ. App.) 267 S. W. 537. 

[4] Assignments from 5 to 9, inclusive, complain of the filing of a trial amend- 
ment by appellees and refusal of appellant’s continuance based thereon. None of these 
assignments can be considered because not supported by bills of exception, nor does the 
exception of appellant to such matters otherwise appear of record. Norton et al. v. 
Lea et al. (Tex. Civ. App.) 170 S. W. 267. 

[5, 6] Assignments 10, 11, 12, and 13 relate to the admissibility of evidence, and 
are not supported by bills of exception; therefore they cannot be considered. Assign- 
ments 14, 15, and 16 are leveled at the court’s charge, but no objection to the charge 
as required by statute appears; therefore nothing is presented for decision by these 
assignments. 

It is doubtful whether appellant’s assignments attacking the verdict and judg- 
ment as being contrary to the evidence should be considered over appellees’ objection 
that such assignments are too general and multifarious, but we have resolved the 
doubt in appellant’s favor and have examined the evidence. 

The evidence is uncontradicted that insured’s death was caused by external vio- 
lence. He had been sick, and a doctor was called to see him about 6 o'clock a. m. 
Later in the day deceased dressed and went to the barn, where about noon his body 
was found by his father. The father was not called as a witness. His statements 
were introduced to the effect that he found deceased hanging on a baling wire, which 
wire was looped around a rafter. The manner in which deceased was hanging was 
not shown, except that there were abrasions on his face, and his neck was broken. 
A baling wire with blood on it was found on the ground by the witnesses called. The 
rafter was about six feet from the floor. A box was found near deceased’s feet. It 
was in evidence said box was there prior to the tragedy, and was so situated that one 
entering the barn as deceased did would step on or over said box, and that baling wire 
was looped over the rafter. Appellant introduced evidence to the effect that the baling 
wire was around deceased’s neck at the time of the inquest, but this was sharply con- 
troverted. No threat by deceased to take his life was shown, nor was any compelling 
motive for such an act in evidence. 

[7] In determining whether the evidence is sufficient, an appellate court must re- 
ject. all the evidence contrary to’ the verdict and consider only evidence sustaining it. 
W. T. Rawleigh Co. v. Smith (Tex. Civ. App.) 231 S. W. 799. 

[8, 9] The case depending on circumstantial evidence, the application of the rule 
referred to would call for a determination that the evidence excludes every other 
reasonable hypothesis than that the case was one of suicide. That such a conclusion 
cannot be reached is obvious. The jury may have concluded that deceased stepped 
on or stumbled over said box, thereby causing him to fall and violently strike his 
head on the wire, dislocating his neck. 

[10] When appellees proved that the death of the insured was caused by external 
violence, the presumption followed that it was due to an accident. The burden 
was then upon appellant to prove that the case was one of suicide. Although appel- 
lant’s testimony fairly raised the issue, it is concluded that the jury acted well within 
their province in finding from the testimony introduced in this case that the deceased 
met his death as the result of an accident. 

The certificate contained the following: “Important Notice: This certificate is 
not valid until countersigned in ink by the person in whose name it is written.” Appel- 
lant urges that the failure of the insured to comply with this provision avoids the 
insurance. Failure to comply with this provision was pleaded by appellant. Appel- 
— a waiver of this provision, which plea of waiver was sustained by the 
verdict. 

[11] It is believed the evidence is sufficient to sustain the verdict. It is doubt- 
ful whether the provision should be construed as claimed by appellant. If the provi- 
sion should be construed literally, the requirement as to countersigning relates to the 
act of the association, and obviously such a provision would be for its benefit. For- 
feitures are not favored, and will not be based on ambiguous provisions in a contract. 
Sovereign Camp, W. O. W., v. Akins (Tex. Civ. App.) 219 S. W. 492. 

If the evidence is considered, it shows that compliance with the quoted provisions 
was not generally required; that the fact of the failure of deceased to sign was called 
to the attention of appellant’s general agent a short time after the controversy arose, 
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and no suggestion was then made that the failure referred to avoided the policy. No 
tender of the premium was then or thereafter made. Fort Worth Mut. Benev. Ass’n 
of Texas v. Miller (Tex. Civ. App.) 280 S. W. 338. 

Finding no reversible error, the judgment is affirmed. 





GILLESPIE v. MODERN WOODMEN OF AMERICA. (No. .5393.) 
(Supreme Court of Appeals of West Virginia. May 11, 1926.) 
133 Southeastern Reporter 333. 
(Syllabus by the Court.) 

1. INSURANCE—BENEFICIARY NAMED IN CONTRACT OF FRATERNAL 
BENEFICIARY INSURANCE IS A “DEPENDENT,” WITHIN STATUTE 
AND BY-LAWS OF ASSOCIATION, IF BENEFICIARY HAS BEEN SUP- 
PORTED IN HOME OF MEMBER MANY YEARS, PERFORMED 
HOUSEHOLD DUTIES AS MEMBER OF FAMILY, AND DECEASED 
HAD MORAL OBLIGATION TO CONTRIBUTE TO HER SUPPORT 
WHICH HE WAS DISCHARGING AT TIME OF HIS DEATH (CODE, 
Ci S5A. 8 6); 

The beneficiary named in a contract of insurance issued to a member of a fra- 
ternal beneficiary association operating in this state, under chapter 55A of the Code, 
is a “dependent” within the meaning of that statute and the by-laws of the associa- 
tion, where it appears that the beneficiary so named has been supported in the home 
of the member for many years, that she has nursed his wife (her sister) during her 
lingering illness, performed household duties before and after the wife’s death as a 
member of the family, and that there is a moral obligation on the member to contribute 
to her support which he in good faith was discharging at the time of his death, and 
not because of capricious liking or passing liberality. 

(For other cases, see, Insurance, Dec. Dig. § 771.) 


2. EVIDENCE—PLEA OF GUILTY IN, CRIMINAL CASE IN WHICH 
JUDGMENT HAD BEEN PRONOUNCED IS ADMISSIBLE IN SUBSE- 
QUENT CIVIL CASE AS ADMISSION OF GUILT, BUT MAY BE OVER- 
THROWN BY OTHER EVIDENCE; WHERE PLEA OF GUILTY IN 
CRIMINAL CASE ON WHICH JUDGMENT HAS BEEN PRONOUNCED 
IS RECEIVED IN SUBSEQUENT CIVIL CASE AS ADMISSION OF 
GUILT, WEIGHT THEREOF BECOMES JURY QUESTION. 

A plea of guilty in a criminal case on which judgment has been pronounced 
may be received as evidence in a subsequent civil case as an admission of guilt of the 
offense charged, but it is not conclusive, and may be overthrown by other evidence; 
and when such other evidence is properly introduced, the weight of the confession 
becomes a jury question. 

(For other cases, see Evidence, Dec. Dig. §§ 207[4], 265[7, mt) 

Error to Circuit Court, Mercer County. 

Action by Callie M. Gillespie against the Modern Woodmen of America on a 
benefit certificate. Judgment for plaintiff, and defendant brings error. Affirmed. 

Truman Plantz, of Warsaw, Ill., Geo. G. Perrin, of Rock Island, Ill., and Mc- 
Glaugherty & Richardson, of Bluefield, for plaintiff in error. 

Sanders, Crockett, Fox & Sanders and James S. Kahle, all of Bluefield, for de- 
fendant in error. 

Livety, J. Plaintiff below, hereinafter called the plaintiff, obtained judgment 
for $3,000 upon a verdict against the Modern Woodmen of America, defendant below, 
hereinafter called defendant, on December 17, 1924. Defendant below prosecutes this 
writ of error. 

Defendant is a fraternal benefit association chartered under the laws of Illinois, 
and admitted to transact business in this state. About the year 1904, C. A. Mitchell, 
now deceased, became a member of a local lodge at Bluefield. A certificate was issued 
to him, the beneficiaries therein being his wife and children. About the year 1922 his 
wife died, having become an invalid for two or three years prior to that time. About 
the time of his wife’s death he designated the plaintiff as his beneficiary, naming her 
as sister, and a new certificate in accordance with such designation was duly issued 
on January 23, 1922, and delivered to Mitchell on the 27th day of that month. He 
sealed the new certificate in an envelope and delivered it to plaintiff. She kept it in 
her desk, not knowing what it contained, until his death, when it was opened. Plaintiff 
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was not a sister of Mitchell, but was the wife of Mitchell’s wife’s brother. She 
made her claim and filed her proofs as sister-in-law. ae 

. It appears that about 19 years before the trial of this case, the plaintiff’s husband 
died, leaving with her a girl baby then about two or three weeks old. At the request of 
Mitchell and his wife, she came to live with them in their home, where she lived until 
the time of Mitchell’s death, educating her child in the public schools at Bluefield. 
Until about three years prior to his death on March 14, 1923, she assisted Mitchell in 
his retail coal business at a small salary, not named. Then her sister became an 
invalid and she looked after the household affairs and waited upon and nursed the 
sister until her death, which resulted from cancer. After her sister’s death, she con- 
tinued in the home doing the household work and acting as the mistress of the house- 
hold. It does not appear whether any wages were paid to her after she ceased to work 
at the coal yard office. The relations between herself on the one hand, and her sister 
and Mitchell on the other, were cordial and she was treated as a member of the 
family. 

In 1922, Mitchell confessed to a violation of the Prohibition Laws on an informa- 
tion filed against him in the United States District Court for the Southern District 
of West Virginia, and was sentenced to pay a fine and to confinement in the jail at 
the county seat of Mercer county, for a period of six months. He served that sen- 
tence, and during its service plaintiff continued in charge of his home, where she 
resided. A short time after he was released from the sentence, and in the year 1923, he 
was killed by his son, Oscar, in the city of Biuefield. 

It appears that after Mitchell became involved in the criminal prosecution in the 
federal court, he conveyed his real estate to his wife, and, she having died, his chil- 
dren became her heirs at law of the property, subject to his curtesy. He desired to 
sell the property, divide the proceeds among those entitled thereto, and to leave the 
community. The son refused to join in the conveyance, and it appears that this brought 
about the ill feeling which resulted in the fatal shooting of Mitchell by his son, Oscar. 

Defendant pleaded the general issue, and filed special pleas averring that Mitchell 
had engaged in the manufacture and sale of spirituous liquors and had violated the 
terms of the benefit certificate, which made the policy void if he so engaged; that 
he came to his death as a consequence of a personal altercation in which he was the 
aggressor; that his death was occasioned by a violation of law or an attempted viola- 
tion of law on his part, which also avoided the policy under its terms; that plaintiff 
was not eligible as a beneficiary under the charter, constitution, and by-laws of de- 
fendant, and the laws of this state; that she was not a sister nor other blood relative of 
deceased, and was not a person dependent upon the insured member. To this latter 
plea plaintiff replied that she was Mitchell’s sister-in-law, a member of his family, 
and was dependent upon him, and was therefore eligible to be a beneficiary and re- 
ceive payment of the certificate. To this replication defendant replied generally. 
Issue was joined on the other pleas and on the general issue, and on the issues raised 
by these pleas the case was tried before a jury, resulting in a verdict and judgment for 
$3,000, as above set out. 

[1] Defendant’s by-laws restrict payment of benefits to the wife, surviving chil- 
dren, including legally adopted children, or some other person or persons specifically 
named in the benefit certificate as beneficiary or beneficiaries, who are related to the 
member as heir, blood relative (blood relative meaning relationship not farther re- 
moved than cousin in the first degree), or person dependent upon him, or member of 
his family whom the applicant shall designate in his application. Our statute on 
fraternal benefits societies, section 6, chap. 55A, Code, says that “payment of death 
benefits shall be confined to wife, husband, * * * Gr to a person or persons depending 
upon the member.” It will be noted that under the by-laws of defendant a member of 
the family may be a beneficiary, but under the statute a dependent can be made such, 
not naming a member of the family in terms as a person to whom benefits may be 
paid. Plaintiff predicates her right to recovery as being a member of Mitchell’s fam- 
ily, and also as a dependent. Defendant replies that the certificate of membership 
sued on is a West Virginia contract and governed by the West Virginia law which 
restricts payments of benefits to the persons therein named, including dependents, and 
therefore she cannot recover as a member of the family; while plaintiff says that the 
contract is an Illinois contract, and is governed by its laws, which authorize payments 
to a member of the family. If plaintiff be a dependent of Mitchell, it is immaterial 
which law governs, for both permit payment to dependents. Defendant’s counsel 
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frankly concede that if a beneficiary is designated under a relationship which does not 
in fact exist, but is eligible under some other permissible and legal relationship, the 
beneficiary is entjtled to receive payment. It becomes material therefore to determine 
whether plaintiff was a dependent within the meaning of the law and our statute; for 
if she is not, she cannot recover, and it would be immaterial to consider the defenses 
interposed by the other pleas. 


The question of dependency under fraternal benefit by-laws and the statutes 
governing them has been before the courts very many times. It would serve no 
useful purpose to review all these cases; the text-books and digests do that. One of 
the recent cases is Hunt v. Winkleman, decided in 1920 by the Supreme Court of 
Maryland, 136 Md. 250, 110 A. 490, where the various decisions, including McCarthy 
v. Order of Protection, 153 Mass. 314, 26 N. E. 866, 11 L. R. A. 144, 25 Am. St. Rep. 
637; Wilber v. Order of Protection, 192 Mass. 477, 78 N. E. 445; Order of Foresters 
v. Heffernan, 283 Ill. 429, 119 N. E. 426; Goff v. Supreme Lodge Royal Achates, 90 
Neb. 578, 134 N. W. 239, 37 L. R. A. (N. S.) 1191, and many of the other cases 


cited in the briefs, are reviewed. The court quoted with approval from the Heffer- 
nan Case as follows: 


“The cases generally hold upon this question that it is sufficient that a bene- 
ficiary is a dependent if he receives some substantial support or assistance from the 
insured, such as food, clothing, lodging, or education, as named in this particular policy 
in question, or some other substantial aid and support, provided such aid or support 
rests, upon some moral or legal or equitable ground and not upon the purely voluntary 
or charitable impulses or disposition of the member.” 

We are in accord with the decisions which give a liberal construction of these 
beneficiary policies. Perhaps the better summary of the decisions on the question 
is that given in section 336, vol. 1 (4th Ed.) Bacon’s Benefit Societies,.where the 
author says: 

“In accordance with the liberal view of the Supreme Court of Michigan, in 
defining who are included in the term family, we should say that, if any person, relative 
of the member or not was supported by him, directly or indirectly, or wholly or in 
part, at his home or abroad, because of a legal or moral obligation, or merely from 
affection, such person might be called a dependent and be designated as the bene- 
ficiary of such member. But in all cases it would appear essential to apply the test 
of good faith; for mere capricious liking or temporary liberality in the way of gifts 
would not make the recipient a dependent.” 


And in Royal Neighbors of America v. Fletcher (1924) 99 Okl. 297, 227 P. 426, it 
was said that it is sufficient for dependency if the assured has voluntarily undertaken 
to support the dependent under such circumstances as impose a moral obligation to 
continue the maintenance of the dependent and is fulfilling the obligation in good 
faith. The degree of dependency is generally not controlling. Sovereign Camp of 
Woodmen v. Noel, 34 Okl. 596, 126 P. 787, 41 L. R. A. (N. S.) 648. See, also, Sov- 
ereign Camp, etc., v. Hoehn, (1920) 204 Ala. 248, 85 So. 696; Silberstein v. Veller- 
man (1922) 241 Mass. 80, 134 N. E. 395; and 14 R. C. L. p. 1385, § 553. The extent 
or degree of dependency is not generally important. Poccardi v. Compensation Com’r, 
79 W. Va. 684, 91 S. E. 663. 

Dependency is determined from the facts of each particular case. When the facts 
are uncontradicted, it becomes a question of law; but, if controverted, the jury must 
decide. There is no controversy of fact in regard to the alleged dependency of the 
plaintiff in the instant case. Plaintiff upon the death of her husband came to live 
with her sister in Mitchell’s home. ° For many years (about 13) she assisted him in 
his coal business on a small salary. When the wife became sick, she devoted her 
time to‘the home, nursing the sick and taking care of the domestic affairs. After the 
wife’s death she continued in the home, receiving her support and maintenance. We 
think these long years of intimate service in the family would impel Mitchell to 
care for her. There was a moral obligation on hini to do so. She says she was 
relying on him for support and maintenance, and it is quite evident that he was in 
good faith discharging that moral obligation. The test is net a legal obligation. The 
fact that he changed the certificate and made her the bencficiary is evidence that 
he recognized the obligation and wanted it discharged even after his death. We see 
no error in the action of the trial court in refusing to direct -.-verdict on the ground 
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that she was not a dependent within the meaning of the by-laws and statute. 
We cannot say that the relation of master and servant existed exclusively throughout 
these many years. While she received a small salary while at work in the coal yard, 
it does not appear that she was hired to attend to the sick or do’ household duties 
before and after the wife’s death. Defendant, evidently upon the theory that the 
evidence of her dependency was inconclusive and presented a question of fact, offered 
and the court gave its instruction No. 9, by which the question of her dependency 
was submitted to the jury. They were told by that instruction that if they believed 
that she was not a member of Mitchell’s family, and not dependent upon him, then 
they should find for defendant. The jury answered that she was dependent. 


(2] The next contention is that it was error to refuse to set aside the verdict, be- 
cause the evidence convicts Mitchell of manufacturing and selling spirituous liquors; 
the contract of insurance expressly providing that it shall be null and void if the 
member thereafter shall engage in the manufacture or sale of intoxicating liquors to 
be used as a beverage, in the capacity of proprietor, stockholder, agent, or servant. 
The record of the conviction in the United States District Court was introduced, in 
which it appears that Mitchell confessed when arraigned upon the information filed 
against him and was fined and sentenced; and the evidence that he served such sen- 
tence is relied upon to avoid the benefit certificate and defeat recovery. To meet this 
evidence plaintiff showed that Mitchell had pleaded not guilty and a trial was had 
resulting in a hung jury; that upon the calling of the case for second trial his counsel 
advised him to confess rather than run the risk of a verdict against him and a 
severe punishment on the verdict, so that by a confession and compromise the court 
would be more likely to be lenient in the punishment; that Mitchell protested his 
innocence, but submitted to the judgment of his counsel; that the facts and circum- 
stances indicated strongly that Mitchell knew nothing about the manufacture or sale 
of the liquors and had no part therein. On behalf of defendant, it is argued that the 
confession is a deliberate declaration or admission that the fact of guilt was true, 
and therefore conclusive. 


A confession in a criminal case may be received in a civil cause between other 
parties as evidence of an admission of guilt, but it is not conclusive. “But if a 
defendant has pleaded guilty in a criminal case, the judgment entered upon such plea 
may be received as an admission, although it is not conclusive.” Jones on Evidence, 
vol. 3, § 589. An admission made in another suit, not in the one between the parties 
then being tried, is an extrajudicial admission and is not conclusive upon the party 
by whom made, but may be met by other evidence. Teter v. Moore, 80 W. Va. 443, 
93 S. E. 342. The weight of extrajudicial admissions is to be ascertained by the cir- 
cumstances connected with them. Tabb’s Curator v. Cabell, 17 Grat. (Va.) 160. The 


general rule supported by the vast weight of authority is stated in 22 C. J. 423, §- 506, 
as follows: 


“A party to an action is not concluded by an admission made by him or by one 
whose admission affects him, in the course of another action, but such admission 
may be explained or contradicted.” 


The weight to be given such admission, which is generally recognized as highly 
satisfactory, is ultimately for the jury in view of the circumstances under which it 
was made. By defendant’s instruction No. 3, the jury was told to find for defendant 
if they believed that Mitchell engaged in the manufacture of intoxicating liquors to 
be used as a beverage, after the original contract of insurance sued on had been issued 
to him. The jury’s finding concludes that question of fact against defendant. 


On the other pleas that Mitchell came to his death in consequence of a personal 
altercation in which he was the aggressor, and that his death was occasioned by a vio- 
lation of law or attempted violation of law, the evidence tends strongly to support 
the contention that the son Oscar shot and killed his father, Charles A. Mitchell, 
under the impression that his father intended to do him some great bodily harm. The 
evidence is by no means conclusive that C. A. Mitchell was the aggressor, or that 
he was violating or attempting to violate the law. Defendant’s instruction No. 5 fairly 
presented this issue to the jury. 

[3] The other points of error relating to the introduction and rejection of evi- 
dence will not be considered, as the particular evidence introduced or rejected was not 
specified as ground for setting aside the verdict nor saved by special bills of excep- 
tion. State v. Noble, 96 W. Va. 432, 123 S. E. 237. 
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We think the instructions given on the part of defendant sufficiently covered its 
theories of defense, and we perceive no reversible error in the refusal of instructions 
offered by it and refused. 

Perceiving no reversible error, the judgment is affirmed. 

Affirmed. 

Woods and Hatcher, JJ., absent. 

DUNNE v. WESTERN NAT. LIFE. INS. CO. (No. 1257.) 
(Supreme Court of Wyoming. May 25, 1926.) 
246 Pacific Reporter 246. 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT FOR JURY TO SHOW 
PAYMENT OF FIRST PREMIUM REQUIRED TO PUT APPLICATION 
FOR LIFE INSURANCE IN FORCE, IN ACTION TO RECOVER DAM- 
AGES FOR FAILURE TO ACT ON APPLICATION WITHIN REASON- 
BLE TIME. 

In action by administrator for damages for failure to act within’ reasonable time 
upon application by deceased for life insurance, evidence held insufficient for jury to 
show payment of first premium required to put application in force. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


2. INSURANCE—ADMINISTRATOR SUING FOR DAMAGES FOR FAIL- 
URE. TO CONSIDER, WITHIN REASONABLE TIME, APPLICATION 
FOR LIFE INSURANCE POLICY, HAD BURDEN TO PROVE EXTEN- 
SION OF CREDIT, WHERE FIRST PREMIUM HAD NOT BEEN PAID. 
In action by administrator for damages for failure to act within reasonable time 

on application for life insurance, where first premium had not been paid as required 

in application to put insurance in force, burden of proving extension of credit held 
to be on administrator. 
(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Error to District Court, Fremont County; Robert R. Rose, Judge. 

Action by Thomas Dunne, as administrator of the estate of James McDonald, 
deceased, against the Western National Life Insurance Company. Judgment for 
defendant on a directed verdict, and plaintiff brings error. Affirmed. 

P. B. Coolidge, of Lander, and Brome & Hyde, of Basin, for plaintiff in error. 

William E. Mullen, of Cheyenne, for defendant in error. 

BuiuMeE, J. This is an action brought by the administrator of James McDonald, 
deceased, against the Western National Life Insurance Company, for damages for 
failure to act upon an application of James McDonald, for a life insurance policy in 
the sum of $5,000, within a reasonable time. The case was tried to a jury, but at the 
close of the evidence, the defendant, hereinafter referred to as the company, made a 
motion for a directed verdict in its favor. This motion was sustained, a verdict was 
returned in favor of said company, judgment was rendered thereon, and from this 
judgment the administrator has appealed. 

Two questions are argued herein: First, as to whether an action of this nature is 
one that survives; and, second, whether the evidence in the case was such that the 
jury should have been permitted to pass upon it. The courts seem to be divided on 
the question as to whether an action for delay to act upon an application for insur- 
ance survives, or whether it may be brought at all or not (37 C. J. 379, 380; 32 C. J. 
1106) ; but inasmuch as we think that the case may be disposed of upon the second 
question argued herein, it is unnecessary for us to consider anything else. 

1] The facts in the case are substantially undisputed. One McLean was, on 
September 30, 1920, and up to about November Ist of that year, acting as the agent 
of the company, for the purpose of taking applications for life insurance policies to be 
issued by that company. On the date first above mentioned—that is to say, on 
September 30, 1920—James McDonald, the decedent, filled out, at the solicitation of 
said McLean, an application for a life insurance policy of $5,000 in said company. 
The first year’s premium on said policy was the sum of $168.25. Mr. Dunne, the 
assistant secretary of the company, testified that no application by the company is 
approved, unless the company receives its proportion due for the first year’s premium, 
which is 40 per cent. thereof; the agent receiving 60 per cent. This accords with a 


provision contained in the application, duly signed by the applicant in this case, which 
reads as follows: 
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“T understand and agree that any insurance issued on account of this application 
will not be in force unless the first payment required thereunder be duly made.” 

In fact, counsel for both sides have submitted this case on the-theory that the 
first year’s premium either had to be paid or credit for it had to be extended, and we 
shall accept that theory for the purposes of this case. A check in the amount of the 
first year’s premium, to wit, for $168.25, was, evidently pursuant to the requirement 
so contemplated, given by the decedent to McLean on the date the application was 
made. The check, however, proved to be worthless, was twice presented for pay- 
ment at the Riverton State Bank, on which the check was drawn, but payment thereon 
was refused for want of funds. No sum sufficient to pay the face of the check was 
on deposit in said bank in favor of James McDonald until December 17, 1920, al- 
though he had $150 on deposit on October 11, 1920, which, however, was reduced to 
$50 on November 12, 1920. McLean, the agent, who had been discharged as such by 
said company about the Ist of November, 1920, testified that when the application for 
said policly was made, the decedent told him “to hold the check until he found out if 
he would take that much insurance, or if he would cut it down or what he intended 
to do. I was advised to hold the check until I heard from him.” He further testified 
that he saw the decedent at a later date, who then advised him that he did not know 
how much insurance he could carry, and that he wanted McLean to hold the check 
and do nothing further until McLean heard from him again; that he would let him 
know a few days later; that decedent, however, on that occasion, gave him $55 on 
account, and said that he would later make up his mind what he would do in regard to 
paying the remainder of the premium and how large a policy he would take; that 
decedent did not let him know; and that no agreement as to the amount of insurance 
which decedent would take was ever made. This testimony was corroborated in sub- 
stantial particulars by the witness Sheehan, and there is nothing in the record to con- 
tradict it, unless it be the testimony of Dr. Brantley hereinafter mentioned. The 
decedent was examined as to his physical condition by Dr. Brantley on October 1, 
1920. This examination was sent to the head physician of the company at Cheyenne, 
and was approved by him on October 4, 1920, “conditionally”; that is to say, subject 
to the approval of the application in other respects. The application, however, was 
never sent to the offices of the company, but it, together with the $55 heretofore men- 
tioned, was held by the agent McLean until some time in January, 1921, after the death 
of James McDonald, which occurred as a result of an accident on January 6, 1921. 
The agent, McLean, then paid the sum of $55 to the company, and this amount was 
returned to the administrator of the estate of said decedent. 

It is, accordingly, contended by counsel for the company that the uncontradicted 
testimony in the case shows that no unconditional application for insurance was ever 
made out by the decedent or delivered to any agent of the company, and that hence 
the company cannot be held to have been negligent in failing to act thereon. Counsel 
for the administrator, however, contend that there are circumstances in the case which 
refute the force of the foregoing evidence—circumstances of such character so as to 
make it a question for the jury as to whether or not the testimony given by McLean 
and Sheehan was true. They rely chiefly upon the testimony of Dr. Brantley, who 
testified that a few days after he examined the decedent, McLean stated to him: 

“He (decedent) paid him $55, but he (McLean) needed it for personal expenses, 
and would turn the next money he collected from him in to the company.” 

Counsel believe that this statement warrants the inference that the application was 
in fact unconditional ; that otherwise McLean would not have treated the money paid 
as his own, available for his own expenses. There might be some force in counsel’s 
contention, if this testimony stood alone, but taken in connection with the other testi- 
mony in the case, it does not reasonably, we think, warrant the inference for which 
counsel for the administrator contend. McLean was interested in having the applica- 
tion completed. The natural thing for him to do was to take every step toward that 
end. But he held the application, probably with the full expectation that the decedent 
would make up his mind what amount of insurance to take. He naturally thought 
that it would be simply a question of the amount which decedent would take, and his 
willingness to spend the money already paid would, accordingly, in no manner detract 
from the force of his other testimony. It is, we think, consistent therewith. 

Again, if the inference contended for is warranted, the further inference must 
also be drawn that McLean waived the payment of the full amount of the premium; 
and in order that such waiver might bind the company, it must also appear that 
McLean had the authority to waive the payment of the proportion of the premium 
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due to the company, which would have been the amount of $67.30. So far as the 
latter point is concerned, counsel for appellant rely upon the testimony of Mr. Dunne, 
the assistant secretary of the company, elicited from him upon cross-examination, and 
which is‘as follows: 

“Q. Do you mean to tell the jury you are not in the habit of taking anything 
but cash for the company’s first premium on policies of insurance like this one? 
A. Cash or the equivalent. 

“Q. What is the equivalent? You take notes sometimes, don’t you? A. The 
agent takes it at his own risk, not the company. 

“Q. If the agent took the note, you issue the policy don’t you. A. His account 
is charged. 

“Q. His account is charged the net amount due the company on that premium? 
A. Yes. ; 

“Q. But the policy is issued just the same, isn’t it? A. Yes, sir.” 

The most that is shown by the foregoing testimony is that a note might be taken in 
place of cash, for the amount due for the first year’s premium, and that the agent had 
authority to take such note. The testimony aforesaid is corroborated to some extent 
by some of the printed matter in the application, which apparently contemplates that 
the first year’s premium may be paid either in cash or by note. But no note was 
taken in the case at bar, and it is not claimed that any was taken. The foregoing 
testimony of Mr. Dunne, accordingly, does not show that McLean had authority to 
extend credit, and no other testimony was adduced to show that fact. Further, the 
circumstances in this case indicate, we think, that no credit was intended to be ex- 
tended by McLean. The extension of such credit, in the beginning at least, is wholly 
negatived by the fact that a check for the full amount of the premium was given by 
the decedent. If any such credit was intended to be extended, it must have been sub- 
sequently, when the cash payment of $55 was made and taken. But we do not think 
that the acceptance by McLean of that amount is, under the circumstances, proof of 
that fact; and there is no other testimony in the record in any manner tending to 
show it. That McLean continued to hold the check is a circumstance sufficient, we 
think, to overcome any inference from the payment of the cash, if any is possible, 
that credit was extended. It is said in 37 C. J. 403: , 

“However the almost invariable custom of life insurance companies is to make no 
contract, and to assume no liability to insure the life of any person until a premium 
has been paid. Accordingly, where no policy of life insurance has been issued and 
no premium has been paid, there is a strong presumption that there is no contract 
and no intention to contract, otherwise than by a policy made and delivered upon a 
simultaneous payment of the premium.” 

[2] If, as stated, the presumption is that there is no contract in the absence of the 
payment of the premium, the presumption must be equally strong that there was no 
duty to act upon any application in the absence of such payment. In other words, the 
burden to prove an extension of credit would be upon the administrator in this case, 
and this burden has not, we think, been met in such a manner as to warrant the court 
in submitting that issue to the jury. 

In short, the evidence as a whole tends to show, we think, that the testimony of 
McLean and Sheehan is true. The former, as stated before, was interested in getting 
an unconditional application from the decedent. It was not to his interest to suppress 
it. His proporortion of the premium would have been $109.50, and he received at most 
only $55, leaving still $54.50 due him alone. The possible, alternative theory that he 
held the application, though unconditional, in order to be in better position to force 
the decedent to pay the balance due, is, under the evidence in this case, too speculative 
to base any liability of the company thereon. The decedent evidently did not make the 
slightest efforts to pay any additional sum of money; he took no further steps looking 
to the completion of his contract. A period of three months elapsed between the 
signing of the application by the decedent and his accident, and a period of two. months 
intervened between the time of the discharge of McLean from service, and such acci- 
dent; yet the decedent does not appear to have had any further communication with 
McLean, and he did not take the trouble of communicating with the company directly, 
or of making inquiries in relation to his application. On the whole, the court was 
right, we think, in directing a verdict in favor of the company. 


The judgment of the trial court must, accordingly, be affirmed, and it is so ordered. 
Affirmed. 


Potter, C. J., and Kimball, J., concur. 
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FIRE 
NORTHERN ASSUR. CO., LIMITED, OF LONDON, v. CASE. (No. 2446.) 
(Circuit Court of Appeals, Fourth Circuit. April 14, 1926.) 
12 Federal Reporter (2d) 551 
1. INSURANCE—KNOWLEDGE OF AGENT ISSUING INSURANCE 

POLICY DOES NOT WAIVE BREACH OF CONDITIONS IN POLICY, 

WHERE POLICY MAKES WRITTEN INDORSEMENT CONDITION 

PRECEDENT TO WAIVER OF TERMS BY AGENT. 

Under insurance policy providing that no officer or agent shall have power to 
waive any of terms of policy except by written indorsement, mere knowledge on part 
of agent issuing policy does not waive breach of conditions therein contained. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

2. INSURANCE. 

Under policy covering two classes of property definitely separated and insured 
for specified sums, insurance on one class is not invalidated by breach of condition 
applying to other class alone. 

(For other cases, see Insurance, Dec. Dig. §§ 268, 309.) 


3. INSURANCE—UNDER POLICY INSURING A HOUSE AND FURNI- 
TURE SEPARATELY AND AT DIFFERENT RATES, BREACH OF 
CONDITION RELATING TO HOUSE HELD NOT TO INVALIDATE 
INSURANCE ON FURNITURE. 

Under fire policy insuring house and furniture separately, at specified and 
different rates, and providing that entire policy shall be void, if subject of insurance 
be building on ground not owned by insured in fee simple, held that breach of such 
condition does not invalidate insurance on the furniture; the policy being a divisible 
contract. 

(For other cases, see Insurance, Dec. Dig. § 282[14].) 

In Error to the District Court of the United States for the Western District of 
North Carolina at Asheville; Edwin Y. Webb, Judge. 

Action by W. B. Case against the Northern Assurance Company, Limited, of 
London. Judgment for plaintiff, and defendant brings error. Affirmed. 

John M. Robinson, of Charlotte, N. C., for plaintiff in error. 

McD. Ray and O. V. F. Blythe, both of Hendersonville, N. C., for defendant in 
error. 

Before Waddill and Parker, Circuit Judges, and McDowell, Disrtict Judge. 

Parker, Circuit Judge. This action was instituted to recover on a policy of fire 
insurance issued by plaintiff in error, on a house and furniture in Hendersonville, 
N. C., which was subsequently destroyed by fire. The insured was the owner of the 
house, but not of the lot upon which it was situate. He was also the owner of a 
lot of furniture situate in the house. 

The policy. which was in the New York standard form prescribed by statute 
for use in North Carolina, insured the house for $5,000 and the furniture for $1,000. 
It was issued in consideration of the payment of a premium of $68.70, of which 
$56 was paid at a rate of $1.12 on the $5,000 insurance on the house and $12.70 at a 
rate of $1.27 on the furniture. It contained, among other provisions, one reading as 
follows: “This entire policy shall be void, unless otherwise provided by agreement in 
writing added hereto, (a) if the interest of the insured be other than unconditional 
and sole ownership; or (b) if the subject of insurance be a building on ground not 
owned by insured in fee simple.” It is admitted that the local agent who issued the 
policy was thoroughly familiar with the fact that the house was situate on land not 
belonging to the insured, but that no agreement in writing waiving the conditions 
quoted was added to the policy. There is no contention that the fire was of incendiary 
origin or that any fraud was practiced on the company. 

"In answer to special interrogatories submitted under the North Carolina practice, 
the jury found the value of the house to be $2,200 and the value of the furniture 
$1,500. The court thereupon held that the insured was entitled to recover under the 
policy to the extent of the insurance on the furniture, but was not entitled to recover 
anything on account of the insurance on the house; and judgment was entered in 
favor of the insured, upon the pleadings, admissions of record and verdict, for the 
sum of $1 

The company in apt time moved for non-suit and for a directed verdict and 
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did not except to the judgment or sue out a writ of error to review same. Only the 
exceptions of the company, therefore, are before the court, and they present but a 
single point: Was the policy void as to the insurance on the furniture because the 
house in which it was situate was on ground not belonging to the insured? The 
company contends that this constituted a breach of the condition quoted above, and 
that the policy was therefore void. The insured contends (1) that the condition was 
waived because the company’s agent, at the time of issuing the policy, had knowledge 
that insured was not the owner of the lot on which the house was situate; and (2) 
that the policy, as between the insurance on the house and that on the furniture, was 
a divisible contract, and that breach of a condition relating only to the title of the 
house would not affect the insurance on the furniture. 

{1] The first contention of insured cannot be sustained. In the federal courts, 
it is well settled that where, as in this case, the policy provides that no officer or 
agent shall have power to waive any of its terms, except by written indorsement, 
mere knowledge on the part of the agent issuing the policy does not waive breach of 
the conditions therein contained. Lumber Underwriters of New York v. Rife, 237 
U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; Penman v. Ins. Co., 216 U. S. 311, 30 S. 
Ct. 312, 54 L. Ed. 493; Northern Assurance Co. v. Grand View Building Ass’n, 183 
U S. 308, 22 S. Ct. 133, 46 L. Ed. 213; Fidelity-Phenix Fire Ins. Co. v. Queen City 
Bus & Transfer Co. (C. C. A. 4th) 3 F. (2d) 784. 

[2] The second contention of insured, however, is a valid one. It is settled in 
this circuit that, where a policy of insurance covers two classes of property which 
are clearly and definitely separated, each being made a distinct subject of insurance, 
and each being insured for a specified sum, the contract is divisible, and that insur- 
ance on one class is not invalidated by the breach of a condition which applies to the 
other class alone ; and that this rule’ will be applied in the case of a policy of insurance 
covering a building and its contents, where each is miade a distinct subject of insur- 
ance as required by the rule. Downey v. German Alliance Insurance Co. (C. C. A. 
4th) 252 F. 701, 164 C. C. A. 541, where the authorities from different jurisdictions 
are cited. . 

[3] While the breach of the condition in the Downey Case related to the per- 
sonal property covered by the policy, and this was held not to invalidate the insurance 
as to the building, the principle involved is identically the same as the principle in- 
volved in the case at bar. In that case a policy of insurance was issued for $3,000 on 
the factory building of the Stewart Vehicle Company of Martinsburg, W. Va., and 
for $6,000 on its contents, being buggies manufactured and in process of manufacture. 
In that case, as in this, a different rate was charged on the personal property from 
the rate charged on the building. The policy in that case, as in this, was in standard 
form and provided that the entire policy should be void if the subject of insurance 
be personal property and be or become incumbered by a chattel mortgage. The per- 
sonal property insured by the policy was covered by a chattel mortgage, and it was 
contended by the company that the entire policy was avoided as a result thereof. 
This court held, however, that the policy was severable, and that the effect of the 
chattel mortgage was to avoid the insurance on the personal property contained in 
the building, but not upon the building itself. The reason for the rule cannot be 
better stated than it was by Judge Knapp in that case, as follows: 

“It will thus be seen that two distinct classes of property were insured, each for 
a separate and specified sum. Both classes were included in the mortgage given by 
the vehicle company, but concededly the giving of that mortgage affected in no wise 
a policy confined to the building. This being so, we find it difficult to see why a 
policy which insured the building for a stated amount. and as a separate subject of 
insurance, should be held invalidated as to that insurance by the chattel mortgage 
provision in question, merely because the same policy also covered, as another and 
distinct subject of insurance, a quantity of personal property as to which it became 
invalidated by the incumbrance of a chattel mortgage. * * * Whilst this policy is 
in form a single contract, it is in substance and effect two contracts, each separate 
from the other and complete in itself, and so in our opinion it should be regarded for 
the purpose now in hand. Moreover, it is to be noted that the one standard form of 
policy is used for all classes of property, though obviously some of its provisions are 
applicable to one class, but not to another. For this reason, also, we think a violation 
of the chattel mortgage clause, which relates to personal property only, should not 
be permitted, in a case like this, to vitiate the separate realty insurance, which may 
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happen to be included with the separate insurance of merchandise in the same policy. 
To hold in such case that the entire policy is avoided is to construe the clause as 
though it read ‘if the subject of insurance or any part thereof be personal property 
and be or become incumbered by a chattel mortgage,’ which would give the clause a 
meaning not required by its language, not fairly applicable to the facts, and not con- 
sistent with justice to the insured. 

“The distinction appears to be this: A blanket policy, which insures two or more 
classes of property for a gross sum, as a single subject of insurance, without separa- 
tion into items, and without specifying the amount for which each class is insured, 
has been held an indivisible contract, which would be wholly avoided by a violation 
of the chattel mortgage condition. * * * But where, as in this case, the two 
classes of property insured are clearly and definitely separated, each being made a 
distinct subject of insurance, and each being insured for a specified sum, it seems but 
reasonable to hold that the contract is divisible, and that the insurance on the building 
is not avoided by a chattel mortgage, which invalidates the insurance on the personal 
property.” 

The Downey Case cannot be distinguished in principle from the case at bar, and 
the only question before us is whether we shall follow or overrule that decision. We 
think that it should be followed. It is true that some of the state courts of high 
authority hold policies of insurance upon a building and its contents indivisible on 
the theory that there is an identity of risk; but other state courts, equally entitled to 
respect, hold the contrary doctrine. We think that the true line of demarcation be- 
tween policies which should be treated as divisible and those which should not be so 
treated is that pointed out by Judge Knapp in the paragraph last quoted above. 

Instead of being disposed to overrule the Downey Case, we think that the facts 
of the case at bar illustrate the correctness of the rule there established. Here, the 
personal property insured was separately valued from the building. It was insured 
for a separate amount. The premium paid was in reality a combination of two sepa- 
rate and distinct premiums assessed separately and at different rates on the two classes 
of property. The contract insuring the personal property was as clearly distinct from 
the contract insuring the house, therefore, as though it had been embodied in a sepa- 
rate policy, as it doubtless would have been if insured had so requested. The fact 
that these twa really separate and distinct contracts were included in one instrument 
seems to us a mere incident in the insuring of the property, and one should not be 
avoided by the breach of a condition applicable only to the other. The policy issued 
was on a printed form containing standard provisions, some applicable only to build- 
ings and others applicable only to personal property, the clause upon which the com- 
pany relies to establish a forfeiture being one applicable only to buildings. To hold 
that the breach of the condition contained in this clause avoids the contract insuring 
the personalty, would, it seems to us, do violence to two well-settled rules of insurance 
law—one to the effect that forfeitures are not favored, and the other to the effect 
that policies are construed most strongly against,the companies issuing them. 

It is said, however, that the language of the policy provides that upon breach of 
the conditions enumerated the “entire policy shall be void,” and that the company is 
entitled to have the policy literally interpreted and the “entire” policy declared void 
for breach of the condition in question. But we do not think that even this sort of 
lieral interpretation helps the company. The exact language of the condition of for- 
feiture relied on is “if the subject of insurance be a building on ground not owned 
by insured in fee simple.” And, as pointed out in a leading case, “ ‘the subject of 
insurance’ as used in the condition of forfeiture, means a definite single subject; that 
is, a house, one house, and not a house and other property. If we consider all of the 
insured property [consisting of the house and the furniture] as constituting the sub- 
ject, then the subject was not a house, and the facts do not fall within the terms of 
the contract. If we consider each piece of property as a separate subject of insur- 
ance, then the house was not the subject. but one of the subjects, and in either case 
the facts proved do not establish the contingency upon the happening of which the 
policy is to be entirely void.” Bills v. Hibernia Ins. Co., 87 Tex. 547, 29 S. W. 1063, 
29 L. R. A. 706, 47 Am. St. Rep. 121. 

It is unnecessary that we review the conflicting decisions, for as stated above, 
we think that the correct rule is that laid down by this court in the Downey Case. 

It follows that the judgment of the District Court was correct, and same is ac- 
cordingly affirmed. 

Affirmed. 








The Insurance Law Journal, Vol. 67 [Sept., 1926 


HARTFORD FIRE INS. CO. v. NANCE et al. (No. 4513.) 
(Ciruit Court of Appeals, Sixth Circuit. April 9; 1926.) 
12 Federal Reporter (2d) 575. 

1. INSURANCE—PARTIES TO INSURANCE CONTRACT MAY STIPU- 
LATE THAT ITS .TERMS CANNOT BE WAIVED OR CHANGED, 
EXCEPT IN WRITING, AND MAY MAKE INSURER’S LIABILITY 
DEPEND ON CONDITION OF SOLE OWNERSHIP. 

Parties to contract of insurance may stipulate that its terms cannot be waived or 
changed, except in writing, and may make liability of insurer depend on observance 
or accuracy of reasonable stipulations, such as sole ownership. 


(For other cases, see Insurance, Dec. Dig. §§ 282[1],383.) 


5. INSURANCE—INSURER MAY AVAIL ITSELF OF PROVISION IN POL- 
ICY, VITIATING IT IF INSURED’S INTEREST IS OTHER THAN 
UNCONDITIONAL, ALTHOUGH AGENT WAS INFORMED OF CON- 
DITION OF TITLE (GEN. CODE OHIO, § 9586). 

Insurer may avail itself of provision in fire insurance policy, vitiating it if in- 
sured’s interest be other than unconditional ownership, although insurer’s agent was 
informed of condition of title, notwithstanding Gen. Code Ohio, § 9586, making 
solicitor agent of insurer. 

Donahue, Circuit Judge, dissenting in part. 

(For other cases. see Insurance, Dec. Dig. § 378[1]. 


In Error to the District Court of the United States for the Eastern Division of 
the Northern District of Ohio; Paul Jones, Judge. 

Action by Thomas Nance and another against the Hartford Fire Insurance Com- 
pany. bey se for plaintiffs, and defendant brings error: Reversed. 

i Myers, of Chicago, Ill. (Myers & Snerly, of Chicago, Ill, and Carlyle & 
George, nef Youngstown, Ohio, on the brief), for plaintiff in error. 

W. O’Grady, of Wellsville, Ohio, for defendant in error. 

pieeee Denison, Donahue, and Moorman, Circuit Judges. 

MoorMAN, Circuit Judge. This is an action on a fire insurance policy issued 
to Thomas and Lucy Nance. There was a recovery in the court below. Defendant 
relied, among other defenses, upon the breach of a stipulation of unconditinoal and 
sole ownership of the property. This was based on a provision in the policy, vitiating 
it “if the interest of the insured be other than conditional and sole ownership, or if 
the subject of the insurance be a building on ground not owned by the insured in fee 
simple.” The policy also provided that none of its terms or conditions could be 
waived, except in writing indorsed on the policy. Plaintiffs alleged that they were 
the “owners and seized in fee” of the property. This the defendant denied, setting 
up the first provision referred to as a defense. The proof showed that Thomas 
Nance owned an undivided half interest in the property, but that Lucy Nance owned 
only a life estate in the other half, the-remainder being in her infant children. There 
was evidence to the effect that the soliciting agent was informed of the condition of 
the title and the interests of the children. 

A statute of Ohio makes the one who solicits insurance or procures the appli- 
cation therefor the agent of the insurance company. Section 9586 Gen. Code. The 
trial court treated the stipulation as to unconditional ownership as having no binding 
effect. It is contended in support of the judgment, although there is no pleading to 
that effect, that the provisions—conceded ordinarily to be valid—was waived by the 
company when it issued the policy because of its knowledge of the interests of the 
insured, or, if not waived, the company is estopped, because of that knowledge, from 
asserting incomplete ownership as a defense. 

The question is argued here as if pleaded against the defense. We take it into 
account because it was treated as issue in receiving the evidence below and is vital 
to the case, assuming, as the evidence tends to show, that the agent of the company 
who wrote the policy knew that Lucy Nance did not own the fee to any part of the 
property. We also assume—but do not decide, in view of Insurance Co. v. Hilton- 
Green, 241 U. S. 613, 36 S. Ct. 676; 60 L. Ed. 1202—that the effect of the Ohio stat- 
ute was to charge the responsible officers of the insurance company with the informa- 
tion possessed by its soliciting agent. 

1] Undoubtedly the parties to a contract of insurance may stipulate that its 
terms cannot be waived or changed, except in writing. Penman v. St. Paul Insur- 
ance Co., 216 U. S. 311, 30 S. Ct. 312. 54 L. Ed. 493. They may also make the 
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liability of-the insurer depend upon the observance or accuracy of reasonable stipu- 
lations inserted in the contract, such as sole ownership. Insurance Co. v. Coos, 151 
U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231. The question, then, is not one of waiver, 
but of estoppel—whether in a suit at law to collect the insurance the company is 
estopped from setting up the provision in question as a defense against liability. 
Plaintiffs contend that in this case estoppel would be available under the state law, 
and that the contract, not only as respects its validity but also respecting permissible 
methods of reformation and enforcement, is controlled by that law. 

{2-4] The validity of a contract, of course, depends upon the applicable statutes 
and decisions of the state where the contract is made or to be performed. Pritchard 
v. Norton, 106 U. S. 124, 1 S. Ct. 102, 27 L. Ed. 104; Union Trust Co. v. Grosman, 
245 U. S. 412, 38 S. Ct. 147, 62 L. Ed. 368. It is also true that the federal courts, in 
construing contracts, will follow the state courts, where a statute or local rule of 
property is involved. If the case turned on either of these principles, we would be 
bound to follow the Ohio law. It is upon the premise that it dogs that plaintiffs 
insist on the application of Foster v. Insurance Co., 101 Ohio St. 180, 127 N. E. 865, 
where it was held that the insurer was estopped, by its knowledge of the breach of 
a provision similar to this, from setting up the breach as a defense against liability. 
We think the state law does not control, because neither the validity of the contract 
nor any statute of the stae or local rule of property is involved. The contract was 
valid under the Ohio law. What we must finally determine is not a matter of vali- 
dity or interpretation; it is whether the terms of a written contract—where the con- 
tract itself prohibits modification except in writing—may be varied by parol evi- 
dence for the purpose of asserting estoppel. This, we think, is a matter of general 
jurisprudence. Carpenter v. Insurance Co., 16 Pet. 495, 10 L. Ed. 1044; Liverpool 
Steam Co. v. Phenix Insurance Co., 129 U. S. 443, 9 S. Ct. 469, 32 L. Ed. 788; 
Insurance Co. v. Moore, 231 U. S. 543, 58 L. Ed. 356. 

{5] The availability of a provision of this character as a defense was consid- 
ered in Assurance Co. v. Building Ass’n, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213. 
That case was taken by the court on certiorari because of the conflict in the different 
circuits, it having been decided below (101 F. 77, 41 C. C. A. 207) under the rule of 
Nebraska, where the case originated, that estoppel was an available defense. This 
was in accord with the later New York cases and the Ohio rule and was seemingly 
supported by Insurance Co. v. Wilkinson, 13 Wall. (80 U. S.) 222, 20 L. Ed. 617. 
Those decisions rested on the ground that, if the company had full knowledge of the 
facts at the time the policy was issued. it would be a fraud on the insured to permit 
it to plead a breach of one of the conditions. In repudiating that doctrine the court 
said: “This mode of reasoning overlooks both the general principle that a written 
contract cannot be varied or defeated by parol evidence and the express’ provision 
that no waiver shall be made by the agent, except in writing indorsed on the policy” 
—holding that it was indifferent whether the condition turned on facts existing when 
or before the contract was made or on facts subsequently occurring. The opinion 
proceeds on the idea that to permit the insured to show in an action of this kind 
that the company issued the policy, knowing that one of its conditions had not been 
and would not be observed by the insured, would be a subterfuge for permitting 
the introduction of parol evidence to contradict the written instrument; and the 
insured was relegated to his right to an action in equity to reform the contract on 
the ground of fraud or mutual mistake in its execution. This course was later pur- 
sued. 203 U. S. 106, 27 S. Ct. 27, 51 L. Ed. 109. 

The principle was again announced in Lumber Underwriters v. Rife, 237 U. S. 
605, 35 S. Ct. 717, 59 L. Ed. 1140. That case cannot be distinguished by the absence 
of a statute making the soliciting agent the agent of the insurance company, nor 
upon the ground that the critical condition of the premises was of a temporary char- 
acter, easily remedied. The fuller statement of facts in the Circuit Court of Appeals 
opinion, 204 F. 32, 122 C. C. A. 346, shows that such a statute would not have charged 
the company with any knowledge that it did not already have in the report of its 
inspector, which was at the home office when the policy was issued, and showed both 
te existence and permanency of a forbidden condition of the premises. These author- 
ities. we think, are controlling. 

Judgment reversed. 

Donahue, Circuit Judge. I concur in the judgment of reversal, because the 
pleadings present no question of estoppel and the evidence upon which estoppel is now 
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claimed is somewhat vague and indefinite, and apparently was not offered, received, 
or considered for the purpose of raising that issue. I do not concur in the reasons 
stated in the majority opinion upon which this reversal is based. 


The Hartford Fire Insurance Company is a Connecticut corporation. As a 
condition of its doing business in Ohio it must comply with the laws of that state. 
National Ins. Co. v. Wanberg, 260 U. S. 71, 75, 43 S. Ct. 32, 67 L. Ed. 136; Hooper 
v. California, 155 U. S. 648, 652, 15 S. Ct. 207, 39 L. Ed. 297, and cases there 
cited. The business of insurance companies is not interstate commerce, but purely 
an intrastate transaction, governed by the local law; Hooper v. California, supra; 
Insurance Co. v. Wanberg supra; Miller v. Maryland Casualty Co., 193 F. 343, 113 
C. C. A. 267; Hancock Mutual Life Ins. Co. v. Warren, 181 U. S. 73, 75, 21 S. Ct 
535, 45 L. Ed. 755; New York Life Ins. Co. v. Deer Lodge County, 231 U. S. 495, 
34 S. Ct. 167, 58 L. Ed. 332; Orient Ins. Co. v. Daggs, 172 U. S. 557, 19 S. Ct. 281, 43 
L. Ed. 552; New York Life Ins. Co. v. Cravens, 178 U. S. 389, 20 S. Ct. 962, 44 
L. Ed. 1116. The validity and construction of a contract depends apon the applicable 
statutes and decisions of a state in which the contract is made or to be performed. 
Union Trust Co. v. Grosman, 245 U. S. 412, 38 S. Ct. 147, 62 L. Ed. 368; Pritchard 
v. Norton, 106 U. S. 124. 1 S. Ct. 102, 27 L. Ed. 104. 


The insurance business is affected with a public interest, and the state in which 
insurance contracts are written and to be performed has the right to regulate and 
control that business, whether it be conducted by a foreign or domestic corporation. 
National Ins. Co. vy. Wanberg, supra; German Alliance Ins. Co. v. Lewis, 233 U. S. 
389, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189; Waters-Pierce Oil Co. v. 
Texas, 177 U. S. 28, 20 S. Ct. 518, 44 L. Ed. 657. The laws of Ohio apply to all 
companies engaged in the insurance business. There is no discrimination, and no 
denial of the equal protection of the law. A state can certainly do with foreign 
corporations what it may do with corporations of its own creation. Hancock Life 
Ins. Co. v. Warren, supra; National Ins. Co. v. Wanberg, supra. An express agree- 
ment in the application or the policy cannot: avoid the law of the state in which the 
policy is written. National Ins. Co. v. Wanberg, supra; New York Life Ins. Co. v. 
a supra; Mutual Life Ins. Co. v. Hill, 193 U. S. 551, 24 S. Ct. 538, 48 L. Ed. 


Nor does it appear that there is any conflict between the cases above cited and 
Assurance Company v. Building Association and Lumber Underwriters v. Rife, 
cited in the majority opinion. So far as appears from the opinions in these cases, no 
statutes of the states in which the insurance contracts were written were involved. 
In the absence of local regulations, it may well be said that the validity and con- 
struction of such contracts are questions of general jurisprudence. It would seem 
from the foregoing cases that the Supreme Court of the United States has settled 
beyond further controversy that contracts of insurance are local contracts, that they 
are affected by a public interest and subject to the control and regulation of the state, 
and must be construed and their validity determined by the local law and public 
policy of the state in which they are written and are to be performed. 


Section 9586 of the General Code of Ohio provides that a person who solicits 
insurance and procures the application therefor shall be held to be the agent of the 
company issuing the policy, anything in the application or policy to the contrary not- 
withstanding. In Foster v. Scottish Union, 101 Ohio St. 180, 127 N. E. 865, a case 
in which the ‘facts as to title were substantially identical with the facts in this case, 
the Supreme Court of Ohio held that. where the company’s agent had full knowledge 
of the assured’s title to the property, and with such knowledge and on behalf of the 
company issued the policy and accepted payment of the premium, the company was 
estoped to assert as a defense to its liability on the policy that the insured was not 
the absolute owner in fee simple of the property insured. In construing and apply- 
ing section 9586, G. C., the court further held that under its provisions a person who 
solicits insurance and procures the application therefor is the agent of the company, 
that the knowledge of such agent is the knowledge of the company. and that plain- 
tiff could recover, notwithstanding a clause in the policy provided that “no officer, 
agent, or other representative of this company shall have power to waive any condi- 
uon or provision of this policy, except by agreement indorsed hereon or added hereto.” 
[his Ohio statute was in force and this decision was announced some years prior to 
the writing of the policy in suit. Necessarily the law of Ohio, as construed and ap- 
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plied by the court of last resort of that state, entered into and becamt a part of this 
contract of insurance, the same as if it had actually been written therein. 

If the majority of the court is correct in the assumption that the question of 
esoppel was presented by the introduction of this evidence, and the evidence is suffi- 
cient to show knowledge on the part of the agent as to the title of the insured, then 
under the law of Ohio this judgement is right, and ought to be affirmed, without re- 
quiring the defendant to bring a suit in equity to reform the contract. This action 
was brought in the Ohio court. It was removed by the insurance company to the 
federal court upon the sole ground of diversity of citizenship. If the cause had con- 
tinued to final judgment in the Ohio court, then, under the law and public policy of 
Ohio, as declared by statute and the court of last resort of that state, the plaintiffs 
would have been entitled to judgment upon proof that the agent was fully informed 
as to her title. 

It was declared by the Supreme Court of the United States, in Union Trust Co. 
v. Grosman, 245 U. S. 412, 418, 38 S. Ct. 147, 148, 62 L. Ed. 368, that, “if the decree 
would have been right in a court of the state of Texas it was right in the District 
Court of the United States sitting in the same state,” citing Pritchard v. Norton, 106 
U. S. 124, 129, 1 S. Ct. 102, 27 L. Ed. 104. If, on the other hand, a federal court 
refuses to apply the laws of a state in reference to a contract of insurance made and 
to be performed within that state, which contracts the state has a right to regulate 
and control, because they are affected with a public interest, there can be no harmony 
between state and federal decisions. Nor can there be uniformity in a state system 
of insurance, if domestic insurance companies must comply with the law and public 
policy of a state, and foreign insurance companies, in direct competition with the 
domestic companies, may avoid compliance therewith, when the amount in controversy 
exceeds three thousand dollars, by merely transferring the cause from the state court 
to the federal court on the sole ground of diversity of citizenship. Miller v. Mary- 
land Casualty Co., supra. 

A state cannot permit its system of insurance to be operated upon other than a 
uniform system, under which foreign and domestic insurance companies will be liable 
alike and the policy holders equally protected, regardless of whether their property is 
insured in a foreign or domestic corporation. This uniformity is not possible under 
the rule announced in the majority opinion that, notwithstanding local regulations, 
questions of this character are of general jurisdiction, and therefore federal courts 
are not required to enforce the law and public policy of a state in which the insur- 
ance contract is written and to be performed. Foreign corporations cannot be denied 
the right to remove a cause from a state to a federal court. It follows that the only 
way in which a state can preserve the uniformity of its insurance system is to deny 
to foreign insurance companies the right to do business therein. No doubt foreign 
insurance companies would much prefer to do business upon equal terms with domes- 
tic insurance companies, rather than to be denied the privilege of doing business in 
that state. 

It is also said in the majority opinion that the question for determination in this 
case is “whether the terms of a written contract—where the contract itself prohibits 
modification, except in writing—may be varied by parol evidence.” I do not so under- 
stand this record. On the contrary, it is a question of estoppel on the part of the 
defendant to insist upon the provisions as to plaintiff’s title to this property, when it 
knew at the time it issued this policy and accepted payment of the premium, the exact 
condition of that title. There is a well-recognized distinction between waiver and 
estoppel. The first implies a voluntary agreement, express or implied, to relinquish a 
known right. Estoppel is not predicated upon contract, but upon the principle “that, 
where one party has by his representations or his conduct induced the other party to 
a transaction to give him an advantage which it would be against equity and good 
conscience for him to assert, he would not in a court of justice be permitted to avail 
himself of that advantage.” Insurance Co. v. Wilkinson, 13 Wall, (80 U. S.) 222, 
223, 20 L. Ed. 617. It was first established by courts of equity, and has since been 
extended to courts of law. McAfferty v. Conover, 7 Ohio St. 99, 70 Am. Dec. 57. 

If the insurance company, at the time it issued this policy, intended to insist upon 
this. provision as to title, then the policy was worthless when issued, and the company 
knew it was worthless. It also knew that the defect in the title was of a permanent 
nature, and not a mere temporary condition, that might easily be remedied by the 
assured, as in the Rife Case. It also knew that, even if Lucy Nance did later secure 
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the fee-simple title to the undivided half of this property, it would have no effect 
upon the validity of this contract. 

It: is perhaps unnecessary to extend this opinion in reference to the doctrine of 
estoppel so clearly established by the Supreme Court of the United States and the 
state of Ohio; nevertheless I desire to call attention to the facts in this case for the 
purpose of demonstrating that, if any question is presented by the record, it is a ques- 
tion of estoppel, and not a question of varying the terms of a written contract by 
parol evidence. 

Under the settled public policy of Ohio, the knowledge of the agent as to the 
title of the property insured is the knowledge of the insurance company he represents. 
The company, therefore, knew that, prior to the death of Frank Nance, Thomas 
Nance and Frank Nance were the owners in fee simple of this property. It had 
insured it in their name for several years. It knew that Frank Nance was dead, 
leaving a widow, Lucy Nance, and several children; that Lucy Nance was also the 
administratrix of Frank Nance, and as such administratrix, applied for the renewal 
of the policy that had expired, or was about to expire. It knew that as widow and 
administratrix Lucy Nance was not the owner of the undivided half interest therein, 
but as widow she was the owner of an undivided one-third of one-half interest for 
and during her life; that this was an insurable interest, and that Thomas Nance was 
the owner in fee simple of the undivided half of this property. With this knowledge 
as to the title of Thomas and Lucy Nance, the insurance company issued to them its 
policy of insurance, and accepted the premium thereon without complaint or objec- 
tion as to the title until the loss occurred. The presumption naturally obtains that, 
if no loss had occurred during the life of the policy, no objection would have been 
made, and the premium would have been retained by the company. 

It is not claimed that Lucy or Thomas Nance fraudulently concealed or mis- 
represented any fact, or intended any fraud upon this company. To permit this de- 
fense now would be in effect to hold that this insurance company purposely perpe- 
trated a fraud upon these plaintiffs, accepted their money for the premium, and issued 
to them a policy that it had no intention whatever of paying in case of loss. That, 
of course. was not the purpose and intent of this insurance company: It was not 
organized, and its business is not conducted, for the purpose of defrauding widows 
and orphans, or for that matter any one else, by accepting money for the premium 
and issuing a policy that it has no intention whatever of paying in case of loss; yet 
there is absolutely no theory upon which the conduct of the insurance company can 
be reconciled with honesty and fair dealing, except upon the theory that it intended 
to insure this property, regardless of the defect in the title of which it then had full 
knowledge. 

It is said by the Supreme Court of the United States in Insurance Co. v. Wilkin- 
son, supra: “It is in precisely such cases as this that courts of law in modern times 
have introduced the doctrine of equitable estoppels, or, as it is sometimes called, estop- 
pels in pais.” The decision of the Ohio Supreme Court in Foster v. Scottish Union, 
supra, is based upon this principle, so clearly stated by the United States Supreme 
Court in Insurance Co. vy. Wilkinson, and this has been the uniform holding in Ohio. 
Richards v. American Fire Brick & Clay Co., 69 Ohio St. 359, 69 N. E. 616, 100 Am. 
St. Rep. 679; Siders v. Concrete Co.. 13 Ohio Cir. Ct. R. (N. S.) 481, affirmed 
without opinion 87 Ohio St. 519, 102 N. E. 1124; Ins. Co. v. Roberts, 27 Ohio Cir. 
Ct. R..(N:: S.) 10. 

Of course, there is a substantial difference between a subsequent breach and an 
existing condition known to parties at the time the contract was made, and which, if 
insisted upon, would make the contract void at the time it was executed. No pre- 
sumption obtains that parties to a writing purporting to be a valid contract were 
intending to do a vain and foolish thing. The doctrine of estoppel, when the facts 
are fully known to the insurance company at the time the policy is issued, is not only 
consistent with modern ideas as to uselessness of barren technicalities in the adminis- 
tration of justice, but also consistent with the public policy to prevent a multiplicity 
of suits. If all these facts may be proven in an action to reform a contract, there is 
no sound reason for holding that they may not be proven to establish estoppel in an 
action on the contract. A 

The Ohio Code provides that there shall be but one form of action, to be known as 
a civil action. Many other states have likewise departed from ancient forms and use- 
less distinctions, that hinder, obstruct, and delay litigation to no purpose. To the same 
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intent is the Act of Congress of March 3, 1915 (see section 274b, Judicial Code [Comp. 
St. § 1251b]), which expressly authorizes equitable defenses in an action at law. It is 
said by the Supreme Court in Liberty Oil Co. v. Condon Bank, 260 U. S. 235, 242, 43 
S. Ct. 118, 121, 67 L. Ed. 232: “Section 274b is an important step towards a con- 
solidation of the federal courts of law and equity, and the questions presented in this 
union are to be solved much as they have been under the state Codes”—citing United 
States v. Richardson, 223 F. 1010-1013, 139 C. C. A. 386. Under the provisions of 
this act a federal court now, if it did not before its passage, has the same jurisdiction 
as the Ohio state court to hear and determine the question of estoppel, without requir- 
ing the added expense and delay of a separate suit in equity to reform the contract. 


HOME INS. CO. OF NEW YORK v. CLINKSCALES. (No. 17135.) 
(Court of Appeals of Georgia, Division No. 1. May 12, 1926.) 
133 Southeastern Reporter 289 
(Syllabus by the Court.) 

INSURANCE—IN SUIT ON NOTES FOR INSURANCE POLICIES, WHERE 
NO SORT OF DELIVERY WAS REQUIRED BY CONTRACT, EVI- 
DENCE HELD TO DEMAND FINDING OF CONSTRUCTIVE DELIV- 
ERY TO DEFENDANT, AND DIRECTED VERDICT FOR HIM WAS 
WITHOUT SUPPORTING EVIDENCE. 

In this case no sort of delivery was required by the contract, the evidence de- 
manded a finding that there was a constructive delivery of the insurance policies to 
the applicant. and the verdict for defendant is without evidence to support it. 

(For other cases, see Insurance, Dec. Dig. § 665[2]). 


Error from City Court of Blakely; R. H. Sheffield, Judge. 

Suit by the Home Insurance Company of New York against A. J. Clinkscales. 
Judgment for defendant, and plaintiff brings error. Reversed. 

Lowrey Stone, of Blakely, for plaintiff in error. 

C. L. Glessner, of Blakely, for defendant in error. 

LUKE, J. The Home Insurance Company of New York sued A. J. Clinkscales 
on a note given for two insurance policies, one indemnifying him against loss or dam- 
age by fire, and the other against loss or damage by storms. Defendant admitted a 
prima facie case, assumed the burden of proof, and the jury found in his favor. The 
company excepted. The pleading in this case has already been passed upon. See 
Home Ins. Co. v. Clinkscales, 34 Ga. App. 27, 128 S. E. 73, where it was held that 
one of the defendant’s pleas was good as against general demurrer. Upon this plea 
the case was tried. The plea was in substance as follows: The only consideration 
for defendant’s signing the note declared upon was an undertaking on the part of 
plaintiff to issue and deliver to him (defendant) a policy of fire insurance. “he 
having signed an application for such policy, and having at the same time delivered 
in advance to the company’s soliciting agent, J. B. Tarver, the note sued on, relying 
on said agtnt’s assurance to him, at the time, that said note would be returned to 
defendant in the event said company did not approve said application and issue and 
deliver to him said policy of fire insurance. No policy of insurance of any kind was 
thereafter ever issued by said company and delivered to defendant in person, or to 
any one authorized to accept the same for him or in his behalf, and this defendant 
has in no way ever received any benefit from said company, by way of fire protection 
or otherwise for his having executed said note.” The application, which was signed 
by defendant, provided that the company should not be bound by “any act done or 
statement made by or to any agent, or other person, which is not contained in this 
my application.” Each policy of insurance contained the following stipulation: “This 
policy is valid only when signed by J. B. Tarver, agent, at Blakely, Ga.” The pre- 
mium note, the application. and the policies were all entirely silent regarding any 
requirement as to delivery of the policies. 

Clinkscales testified substantially as follows: The application for insurance was 
taken on or about April 20, 1922. At that time he turned over to Tarver two notes, 
one payable to Tarver’s order, and the other the note sued on. The only consideration 
for his signing the notes was the insurance applied for in the application. A fter- 
wards he heard no more of the matter, and was never advised that his application 
had been accepted, or that policies of insurance were issued thereon. He made no 
inquiry about the matter. The note payable to Tarver, and which fell due in the 
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fall, was traded to the First National Bank of Blakely. When this note becme due 
the bank notified him. At the time the application was given and the notes signed, 
nothing was said respecting the delivery of the policies of insurance. No policy was 
ever delivered to witness, or to any agent of his. He had previously taken out a 
policy of insurance in another company for which Tarver was agent, with a loss 
clause in favor of Forman & Co., of Chicago, and Tarver had, by the defendant's 
direction, sent the policy to that company. At the time he paid the note payable to 
Tarver, at the bank, he thought he had insurance based upon this application. He 
had never seen the policies and thought they had probably been sent to Forman & Co., 
who held a security deed to the land on which the buildings described in the applica- 
tion were located. After he had filed his answer in this case, he learned that the poli- 
cies had not been sent to Forman & Co., and thereupon he filed an amendment to his 
original answer. He signed the application, and could read. 

J. B. Tarver, sworn as a witness for the plaintiff, testified in substance as fol- 
lows: He and one Cooper, both agents of the company, took the application for 
insurance. Tarver had authority only to take application and notes and transmit 
them to the company’s home office for acceptance or rejection. He had no authority 
as agent for the company to use his judgment or discretion in any way. The prop- 
erty insured was inspected and approved by Cooper, who was a special agent of the 
company. Witness mailed the application and the note to the home office of the com- 
pany. He “used” the note made payable to him, at the bank, deducted his commission, 
and remitted the balance of the proceeds to the company in payment of the first install- 
ment of premium. The note was negotiated to the bank before its maturity. About 
ten days after the application and the note sued on were sent to the company it sent 
to him through the mail the policies applied for. Each policy was signed by the com- 
pany by and through its duly authorized officers and each was countersigned by the 
witness on the day of their arrival at Blakely. Defendant could have gotten said 
policies at any time after the witness received and countersigned them by calling at 
his office and asking for them. There was never any understanding or agreement 
between the defendant and Cooper or Tarver about delivering the policies to the ap- 
plicant. The witness never notified the defendant that the policies had been issued, 
or that he held them for him. After the witness signed the policies no entries had 
to be made by him on any book. 

The allegation in the plea, as to Tarver’s ‘assurance to the defendant that his 
note would be returned to him “in the event the company did not approve said appli- 
cation and issue and deliver to him said policy of fire insurance,” need not be con- 
sidered, since it is not sustained by the evidence. In the absence of any stipulation in 
the premium note, the application, or the policies requiring delivery of any sort, actual 
delivery of the policies was not necessary. N. Y. Ins. Co. v. Babcock, 104 Ga. 67(2), 
30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134. Nor, indeed, would constructive 
delivery necessarily be the only manner of proving the consummation of the contract 
if it could be otherwise shown. The ultimate question is, was the application accepted, 
did the minds of the contracting parties meet, was the insurance in effect? There is 
no dispute as to the proper issuance of the policies and of their timely reception by 
the soliciting agent, and their being countersigned by that agent. The policies were 
promptly mailed to the local agent, but not unconditionally, for the reason that they 
had to be countersigned by the agent. Such mailing was not a delivery to defendant. 
But the policies were complete in every respect when they were promtply counter- 
signed by the agent. How did the case then stand? Did the agent’s failure to call 
the defendant’s attention to the fact that the policies had been issued and were in 
his possession defeat the contract? We think not. Defendant had paid the first 
installmen of his premium without making any inquiry as to the policy. True, he 
testified that he did this under a misapprehension, but there appears to have been no 
satisfactory reason for such misapprehension. The policy that confused him was in 
a different company, and of a different date from those we are considering, and in- 
quiry of the bank, or of Tarver, or of the company, or examination of the note upon 
which payment was made, would have most likely enlightened defendant in this re- 
gard. Defendant never at any time made inquiry about the policy, either of the 
company or of the local agent, nor did he request that the policy be delivered to him. 
Did the fact that the local agent had to sign the policies show that he had the right 
of finally deciding whether or not defendants application should be accepted? ‘It 
would seem that he could have prevented the consummation of the contract by not 
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signing the policies, but he had signed them hoth, and there is nothing to indicate 
that anything further had to be done to bind the company. The agent swore that he 
had no discretionary power. Under the ruling in the Babcock Case, supra, the com- 
pany was bound, and under the facts of this case we see no reason why the defendant 
was not bound. ; 

It is urged that this case is controlled by the decision in Reserve Loan Life Ins. 
Co. v. Phillips, 156 Ga. 372, 119 S. E. 135. In that case suit was brought upon a life 
insurance policy. The application provided that the policy should not take effect 
unless the insured was alive and in good health at the time of the delivery of the 
policy. The policy was mailed to the company’s general agent at Valdosta on May 
20, 1919. The insured was accidentally killed on the morning of May 21. The policy 
reached Valdosta during the night of May 21, and was taken from the post office by 
the company’s general agent on May 22. Shortly thereafter the policy was delivered 
to the soliciting agent to be transmitted to the insured. Along with the policy there 
was mailed from the home office a form of receipt to be signed by the insured, at the 
bottom of which appeared the following words: “Agent must have insured signed 
as receipt upon delivery of the policy, and return to home office at once.” Clearly the 
company did not intend to accept the application and deliver the policy until the ap- 
plicant had signed the receipt. This he could not do, because he was dead. The 
facts in the Phillips Case differentiate it from the case at bar, and likewise from the 
Babcock Case, which it cites approvingly. The judgment in the case we are consid- 
ering is reversed upon the principle enunciated in the Babcock Case. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 


DETROIT FIRE & MARINE INS. CO. v. SARGENT. (No. 4368.) 
(Supreme Court of Idaho. April 2, 1926. Rehearing Denied May 28, 1926.) 
246 Pacific Reporter 311. 


1. INSURANCE—PERSON IS NOT REQUIRED TO TEST REPRESENTA- 

TIONS MADE TO HIM BY ANOTHER AS OF HIS OWN KNOWLEDGE 

IF FACTS ARE PECULIARLY WITHIN OTHER PARTY’S KNOWL- 

EDGE. 

Ordinary prudence and diligence do not require person to test truth of representa- 
tions made to him by another as of his own knowledge and with intention that they 
shall be acted on, if facts are peculiarly within other party’s knowledge, though not 
exclusively so, and though party to whom representations are made may have oppor- 
tunity of ascertaining truth. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


2. INSURANCE—INSURER HELD NOT BOUND TO INVESTIGATE 
TRUTH OF INSURED’S REPRESENTATIONS AS TO FIRE LOSS AD- 
JUSTED IN RELIANCE ON REPRESENTATIONS. 

Where number and grade of apples destroyed by fire was peculiarly within knowl- 
edge of insured, and loss was adjusted and paid in reliance on his representations, it 
was not necessary that diligent inquiry be made, as insurer could rely on such rep- 
resentations and was not bound to make independent investigation. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


Appeal from District Court, Payette County; B. S. Varian, Judge. 

Action by the Detroit Fire & Marine Insurance Company against C. H. Sargent, 
founded on fraudulent representations for money paid on fire insurance policies pur- 
suant to adjustment of loss by fire. Judgment for defendant, and plaintiff appeals. 
Reversed and remanded for new trial. 

George Donart, of Weiser, for appellant. 

Norris & Sutton, of Payette, and Wood & Driscoll, of Boise, for respondents. 

Givens, J. Respondent, Sargent, held two separate insurance policies for $10,000 
and $30,000, respectively covering fruit, packing house supplies, and packing house 
equipment contained in his packing house and warehouse. The warehouse burned, and 
the equipment, buildings, and apples stored therein were damaged, and thereafter the 
insurance adjuster fixed the amount of the loss on the representation of respondent that 
at the time of the fire there were 19,010 boxes of first grade apples in the warehouse. 
An adjustment of the amount of the loss was made and subsequently paid by appellant, 
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Detroit Fire & Marine Insurance Company. This action was instituted by appellant, 
which alleged that the representations made by respondent as to the quantity and 
quality of the apples contained in the warehouse at the time of the fire were false, for 
the reason that at the time of the fire there were not more than 3,600 boxes 
of apples in the warehouse, and they were not first grade apples. 

At the close of the case appellant was required by the court to elect whether it 
would stand upon the cause of action founded upon the covenants of the policies or 
as to a cause of action founded upon fraudulent misrepresentations, and appellant then 
elected to proceed upon the theory that it was seeking to recover damages sustained 
by reason of the false representations of the respondent, and the case went to the jury 
upon this theory. The jury returned a verdict in favor of respondent, motion for new 
trial was denied, whereupon this appeal was taken. 

Appellant urges as error the giving of instruction No. 8, which was as follows: 

“And you are further instructed that after such adjustment and payment, the fact 
that the plaintiff had no knowledge of facts which, if known, might have been effectual 
to defeat the claim of the defendant under the policies of insurance is of no avail, if 
the plaintiff might have known such facts upon diligent inquiry and it was not fraud- 
ulently prevented from learning such facts by the defendant, if there were any such 
facts.” : 

[1, 2] This court has held that ordinary prudence and diligence do not require a 
person to test the truth of representations made to him by another as of his own 
knowledge, and with the intention that they shall be acted upon, if the facts are 
peculiarly within the other party’s knowledge or means of knowledge, though they 
are not exclusively so, and though the party to whom the representations are made 
may have an opportunity of ascertaining the truth for himself. Burger v. Calek, 37 
Idaho, 235, 215 P. 981. In the present case it is apparent that the number of apples 
and their grade was peculiarly within the knowledge of respondent, and the loss was 
adjusted and the amount paid in reliance upon his representations. In such a case it 
is not necessary that diligent inquiry be made, but the party has the right to rely 
upon such representations and is not bound to make an independent investigation. 
Gridley v. Ross, 37 Idaho, 693, 217 P. 989. Respondent urges that instructions Nos. 11 
and 12 so qualified and controlled this instruction that it would amount to a prac- 
tical recall of the instruction. A portion of instruction No. 11 was as follows: 

“The court instructs you that said statements were material and were directly 
connected with the subject of the insurance and that plaintiff had a right to rely upon 
said statements.” 

[3, 4] Instruction No. 8 in effect advised the jury that appellant must have made 
diligent inquiry as to the truth of respondent’s representations in order to avail himself 
of this action of fraud, and instruction No. 11 advised the jury that appellant had a 
right to rely upon such statements. These two instructions are out of harmony and 
directly in conflict with each other; following the one instruction might lead to an 
entirely different verdict than if the other were followed. Where instructions are in 
irreconcilable conflict on a decisive or controlling question to be determined by the 
jury, and where no one can tell which instruction the jury followed, a reversal of the 
judgment must necessarily follow. Portneuf-Marsh Valley, etc., Co. v. Portneuf Irr. 
Co., 19 Idaho, 483, 114 P. 19; Holt v. Spokane & Palouse Ry. Co., 3 Idaho, 703, 35 
P. 39. The jury, among other conclusions, may have decided that no false statements 
were made—then instruction No. 8 would have been immaterial; on the other hand, 
they may have believed that, without attempting to prevent appellant from learning 
the truth, false statements were made by respondent, but that appellant had not made 
diligent inquiry, hence appellant was not entitled to recover, in which event appellant 
would have been prejudiced. This serves to illustrate the pertinency and prejudicial 
character of the error. 

Because of the conclusions reached, the assignment that the verdict of the jury is 
not sustained by the evidence will not be considered. 

The judgment is reversed and remanded for a new trial. 

Costs awarded to appellant. 

William A. Lee, C. J., and Wm. E. Lee, Budge, and Taylor, JJ., concur. 
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GOLDSBOROUGH v. SIEGK et al. (No. 13.) 
(Court of Appeals of Maryland, April 21, 1926.) 
133 Atlantic Reporter 472. 
1. INSURANCE. 


Securities, constituting surplus assets of mutual fire insurance company necessary 
for it to do business, need not be deposited with insurance commissioner or state 
treasurer. 

(For other cases, see Insurance, Dec. Dig. § 58.) 


2. INSURANCE—DEPOSIT OF SECURITIES THAT MUTUAL FIRE IN- 
SURANCE COMPANY MIGHT HAVE SUFFICIENT SURPLUS ASSETS 
TO CONTINUE BUINESS IN MASSACHUSETTS, THOUGH MERELY 
LOAN AS TO DEPOSITOR AND DIRECTORS, HELD IMPRESSED 
WITH TRUST FOR BENEFIT OF THOSE DOING BUSINESS WITH 
COMPANY RELYING ON STATEMENT OF SURPLUS ASSETS AND 
OF ALL PERSONS DOING BUSINESS WITH COMPANY IN MASSA- 
CHUSETTS (ACTS 1916, c. 256, § 154W). 

Deposits, made by officer of mutual fire insurance company to be held out as sur- 
plus assets or guaranty capital under Acts 1916, c. 256, § 154W, to entitle company to 
do business in Massachusetts, under agreement for return when surplus over liabilities 
amounted to certain sum, or at any time prior thereto upon vote of directors, held 
merely to constitute loan of assets for definite purpose so far as contributor and 
directors were concerned, but to constitute trust fund as to those with claims subse- 
quently accruing against company, and who relied on statements of surplus assets, and 
of all persons doing business with company in Massachusetts. 

(For other cases, see Insurance, Dec. Dig. § 58.) 

3. TRUSTS. , 

Where one accepts money or property to be held for use of another, he becomes 
a quasi trustee for beneficiary in relation to thing so held. 

(For other cases, see Trusts, Dec. Dig. § 35[1].) 

4. TRUSTS. 

No technical language is necessary to create relation of quasi trustee of property 
held for use of another. 

(For other cases, see Trusts, Dec. Dig. § 25[1].) 


5. TRUSTS—DONOR REPRESENTING CONDITIONS CONSTITUTING 

HIMSELF TRUSTEE OF DONEE IS ESTOPPED TO DENY RELATION 

AS AGAINST ONE RELYING AND ACTING ON REPRESENTATIONS. 

Where donor represents conditions between himself and donee, which, if true, 
constitute him trustee of donee, he is estopped to deny relation as against any one hav- 
ing right to rely on representations, and, in fact, acting on them. 

(For other cases, see Trusts, Dec. Dig. § 53.) 

6. EQUITY. 

For enforcement of rights arising out of trust and quasi trust relation in regard 
to. saan constituting fund established for certain purpose, equity is appropriate 
tribunal. 

(For other cases, see Trusts, Dtc. Dig. § 21.) 


7. INSURANCE—STATUTE PASSED SUBSEQUENTLY TO LAST DE- 
POSIT MADE BY OFFICER OF MUTUAL FIRE INSURANCE COM- 
PANY TO CREATE SUCH SURPLUS ASSETS AS TO ENTITLE COM- 
PANY TO DO BUSINESS ax MASSACHUSETTS, HELD NOT TO 
AFFECT STATUS OF DEPOSIT (ACTS 1922, C. 492, § 119 [CODE PUB. 
GEN. LAWS 1924, ART. 48A, § 122]). 

Where officer of mutual fire insurance company deposited, not later than May 16, 
1922, securities so as to make sufficient surplus assets to entitle company to do busi- 
ness in Massachusetts, Acts 1922, c. 492, § 119 (Code Pub. Gen. Laws 1924, art 48A, 
§ 122), having gone into effect subsequently, held not to affect deposit, notwithstanding 
deposits were not withdrawn immediately after passage of act; depositor having no 
right to withdraw them at such time. 

(For other cases, see Insurance, Dec. Dig. § 58.) 


8. INSURANCE—OFFICER OF MUTUAL FIRE INSURANCE COMPANY, 
DEPOSITING SECURITIES WHICH BECAME IMPRESSED WITH 
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TRUST IN FAVOR OF THOSE DOING BUSINESS WITH COMPANY 
RELYING THEREON, HELD NOT RELIEVED OF LIABILITY BY ANY 
LACHES OF INSURANCE COMMISSIONER IN FAILING TO SOONER 
FILE BILL FOR APPOINTMENT OF RECEIVER. 

Officer of mutual fire insurance company, making deposit of securities to create 
surplus assets sufficient to entitle company to do business in Massachusetts, held not 
relieved from liability to persons relying on statement of such assets or persons in 
Massachusetts because of any laches on part of insurance commissioner in failing 
sooner to file bill to appoint receiver. 

(For other cases, see Insurance, Dec. Dig. § 62.) 


9. INSURANCE—BILL TO IMPRESS TRUST ON FUNDS DEPOSITED BY 
OFFICER AND HELD AS SURPLUS ASSETS OF MUTUAL FIRE IN- 
SURANCE COMPANY HELD NOT DEMURRABLE FOR FAILURE TO 
ALLEGE THAT ASSESSMENT ON POLICYHOLDERS WOULD NOT 
SATISFY CLAIMS, OR THAT COMPANY WAS INSOLVENT AT TIME 
OF WITHDRAWAL OF SECURITIES (ACTS 1916, C. 256, §§ 154T, 154W). 


Bill attempting to impress trust upon certain securities deposited by officer of 
mutual fire insurance company, and held out as surplus assets, held not demurrable 
for failure to allege that assessment on policyholders would not have produced enough 
to satisfy claims against company, or that company was insolvent at time of with- 
drawal of securities, in absence of record as to priority of liability between premium 
notes, under Acts 1916, c. 256, § 154T, and guaranty fund, under section 154W. 

(For other cases, see Instirance, Dec. Dig. § 64.) 


10. INSURANCE—BILL, SEEKING TO IMPRESS TRUST ON SECURITIES 
DEPOSITED BY OFFICER OF MUTUAL FIRE INSURANCE COM- 
PANY THAT IT MIGHT DO BUSINESS IN MASSACHUSETTS, HELD 
DEMURRABLE FOR FAILING TO ALLEGE THAT IN MASSACHU- 
SETTS CLAIMS ACCRUED AFTER DEPOSITS WERE MADE, OR 
THAT CLAIMANTS ELSEWHERE BECAME SUCH, KNOWING AND 
RELY ON REPRESENTATIONS AS TO SURPLUS. 


Where officer of mutual fire insurance company deposited securities to be held out 
as surplus assets so as to entitle company to continue to do business in Massachusetts, 
which securities were subsequently withdrawn and receiver appointed, bill seeking to 
impress trust on deposit held demurrable for failing to allege that any of Massachu- 
setts’ claims accrued after deposits were made, or that any claimants elsewhere be- 
came such, knowing of representations of company as to surplus and relying thereon. 

(For other cases, see Insurance, Dec. Dig. § 64.) 

Offutt and Parke, JJ., dissenting. 

Appeal from Circuit Court No. 2 of Baltimore City; Robert F. Stanton, Judge. 

“To be officially reported.” 

Suit by Arthur M. Siegk and another, receivers for the Federal Mutual Fire In- 
surance Company of Baltimore City, against Charles Goldsborough. From an order 
overruling his demurrer to the complaint, defendant appeals. Reversed and re- 
manded, with leave to amend complaint. 

st before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, and 
Parke, JJ. 

Allan W. Rhynhart and John Holt Richardson, both of Baltimore, for appellant. 

Johnston V. Best and James Morfit Mullen, both of Baltimore, for appellees. 

Apkins, J. The bill of complaint in this case alleges proceedings by state insur- 
ance commissioner in the circuit court No. 2 for Baltimore for the appointment of a 
receiver for the Federal Mutual Fire Insurance Company of Baltimore by reason of 
the unfavorable condition of said company at the close of the year 1923, as shown by 
its annual statement for that year, and its failure to make good a deficiescy in its 
assets on the demand of the commissioner; that Arthur M. Siegk was appointed 
receiver on December 23, 1924, and subsequently, on January 19, 1925, J. Morfit 
Mullen was appointed co-receiver and both have duly qualified; that the receivers 
have, by the order of said court dated March 4, 1925, been authorized and directed to 
file suit against Charles Goldsborough for the recovery, for the benefit of said com- 
pany, of ctrtain assets later referred to and described; that the original business of 
said company was principally the insurance of whisky, in which it did a profitable 
business until the adoption of the Eighteenth Amendment and the passage of the 
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federal Prohibition Law (U. S. Comp. St. Ann. Supp. 1923, § 10138% et seq), 
after which it became necessary for the company to engage in the general fire 
insurance business; that its business in the year succeeding 1919 showed a change 
for the worse; that, being a mutual company, it had no capital stock, but its 
assets over those actually expended for its losses, expenses, and other business 
disbursements were carried and described as a surplus; that about the first of 
the year 1921 its surplus fell below $50,000, and, in order to continue to do busi- 
ness in Massachusetts, a surplus of $50,000 was necessary; that defendant, who was 
at that time president of the company and a director, made an offer, which was duly 
accepted by the company, as appears from the minutes of a directors’ meeting held on 
February 9, 1921, as follows: 

“Secretary reported that the company was short of $13,000 in its surplus of 
$50,000, which was necessary for the renewal of license in Massachusetts. Mr. Golds- 
borough offered to contribute $11,000 and Mr. Grove $2,000 to be deposited with the 
company as paid up capital, drawing 2% interest per annum, this to be returned when 
surplus over all liabilities amounts to $63,000, or any time prior to same upon vote 
of the directors.” 

That on February 26, 1921, the company rendered its annual statement signed and 
sworn to by the defendant for the year 1920 to the insurance commissioner, reporting 
therein, among “bonds and stock acquired during 1920” and “ledger assets” of the com- 
pany, Liberty loan bonds amounting to $13,000 as having been acquired by the com- 
pany on December 30, 1920, the first eleven bonds having been “contributed by Charles 
Goldsborough,” and the remaining four bonds having been “contributed by Thomas 
C. Grove.” That $13,000 was reported in said statement as “guaranty capital paid up,” 
which, being added to the surplus of the company, brought said surplus up to $51,- 
414.58, as shown by said statement. That later, prior to April 13, 1921, a report was 
received from the Massachusetts insurance department by said company advising it of 
a deficit of $7,000 in its surplus, and an offer was made by the defendant and duly 
accepted by the company, as appears from the minutes as follows: 

“Report from Massachusetts insurance department was received advising us of a 
deficit of $7,000 in our surplus, which it would be necessary to make up, and the 
opportunity was given the directors to contribute by depositing securities with the 
company at 2 per cent. As no one desired to make up this offer, the president stated 
that he would do so.” 

That in this total deposit of $20,000 the defendant deposited with the company 
$18,000 and Thomas C. Groves, vice-president, deposited $2,000, all in Liberty bonds, 
and they executed and delivered to the insurance department of Maryland a cer- 
tificate, a copy of which is filed with the bill as Exhibit 1; and said commissioner 
certified to the insurance commissioner of Massachusetts that the surplus had been: 
made good, and in consequence thereof the company was able to continue its license 
to do business in Massachusetts. That thereafter, prior to the end of the year 1921, 
when it appeared that the surplus had become further impaired, the said Goldsborough, 
as shown by the annual statement for said year, did deposit with the company further 
securities, withdrawing, however, from said “guaranty capital paid up” Liberty bonds 
of the value of $6,000, and substittiting therefor certain stocks, and a Liberty bond 
contributed by said Grove of $1,000, and said defendant, on December 31, 1921, exe- 
cuted and delivered another certificate to the insurance department of Maryland, listing 
said additional and substituted securities, and certifying to a deposit of $26,813 
towards surplus, a copy of which certificate is filed with the bill as Exhibit 2. That 
the said securities were by the defendant and the company treated as assets of the 
company, constituting part of its surplus, and reported in the 1921 statement to the 
commissioner as assets of the company contributed by the defendant as follows: 
“Bonds and stocks constituting guaranty capital of the Federal Mutual Fire Insur- 
ance Company, December 31, 1921.” That during the year 1922 the surplus was 
further impaired, and the defendant deposited further securities of the alleged value 
of $4,475, and executed and delivered to the commissioner a certificate dated May 16, 
1922, a copy of which is filed with the bill as Exhibit 3; and said commissioner certified 
the contents of said Exhibits 1, 2 and 3 to the insurance authorities of Massachusetts, 
and treated the same as contributions by the defendant to the assets of the company 
for the security and benefit of its policyholders, whether residing in Massachusetts, 
Maryland, or elsewhere. That’ in the annual statement to the commissioner. at the 
termination of business in the year 1922 the defendant and the company treated said 
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securities as contributions by the defendant to the company for its capital, and re- 
ported the same among the assets of the company under the caption, “Bonds and 
Stocks Constituting Guaranty Capital of the Federal Mutual Fire Insurance Com- 
pany, December 31, 1922.” That said statement shows that at the end of 1922 only 
‘$2,000 in Liberty bonds remained of the original Liberty bond contribution of $20,000 
to “guaranty capital paid up,” the balance having been withdrawn by the defendant 
and Grove, and corporate stocks substituted therefor, and the amount of “guaranty 
capital paid up” was reported as $30,188, and the total surplus, including “guaranty 
capital paid up,” was reported as $35,435.61. That in the year 1923 the business of the 
company continued to be still more unsuccessful, and, at a time when the financial 
affairs of the company had become critical, the defendant resigned as president at a 
directors’ meeting held on July 11, 1923, the minute of which report is as follows: 
“After considerable discussion of the affairs and conditions of the company, Mr. 
Charles Goldsborough stated that he thought it would be best for him to resign as 
president and let Mr. Thomas C. Grove succeed him. Mr. Goldsborough also stated 
it was his intention to withdraw the securities he had placed with the company as a 
guarantee of surplus. Mr. Goldsborough then tendered his resignation as president. 
“Upon motion duly seconded, Mr. Goldsborough’s resignation was accepted.” 
That the statement to the commissioner for the year 1923 shows tha tthe de- 
fendant has withdrawn from the assets of the company all of the securities deposited 
by him, and continues to retain them contrary to the demand of plaintiffs for their 
surrender to them as receivers of the company, or payment to them of the value of 
said securities with accretions thereof representing interest or dividends. That plain- 
tiffs are advised that the actions of the defendant amounted to the creation of a 
trust fund of said securities for the benefit of the policy holders of the company in 
Massachusetts, Maryland, and elsewhere, and that the effect of the actions of the 
defendant in despositing said securities with the company, and his other actions in 
connection with the same, constituted said securities assets of the company, to be 
used by it for the benefit of its policy holders or other creditors, the only circum- 
stances under which the same could be released being when the surplus of the 
company (meaning thereby assets other than said securities) should bein excess of 
$50,000, and that said surplus since said contributions has never been in excess of 
said sum, but continued to decrease. That the directors of the company had no 
authority to permit said securities to be withdrawn from the assets of the company 
by the defendant, and the records of their proceedings show that the defendant with- 
drew the same without the authorization by the directors. That in learning of the 
depletion of the assets and the surplus from the statement at the end of 1923 the 
insurance commissioner of Maryland took action against the company. That, except 
for the appearance of the securities deposited by defendant in the statements for the 
years 1921 and 1922, the company would have been proceeded against by the com- 
missioner two years before he took action, and that the said actions of defendant in 
connection with said securities resulted in the continuation of the operations of the 
company for a period of about two years, during which time its assets continuously 
decreased. That under all the aforesaid facts and circumstances the defendant is 
now estopped to assert that said securities do not belong to the company, to be 
applied or distributed to its policy holders, who have suffered loss by fire, as well as 
to the other creditors of said company. That the legal operation and effect of the 
contributions, or deposits, or whatever characterization may be given to defendant’s 
act as set out in the bill, resulted in the creation of a fund for the benefit of the 
policy holders and other creditors of said company, and that defendant and the com- 
pany in the public transactions aforesaid, to wit, the annual statements for the state 
of Maryland and other states, treated the same as assets of the company for the 
benefit of policy holders or other creditors, and that, as the surplus of the company 
from the time of said deposits continued to decrease, the defendant in withdrawing 
said securities from the assets of the company in effect took possession ‘of trust 
funds to which he was not entitled, and which should be surrendered and delivered 
to plaintiffs as receivers of said company. That the company is _ hopelessly 
insolvent. That the cash and other tangible assets coming into the hands of Arthur 
M. Siegk on his appointment as receiver (excluding assessments and other accounts 
receivable in the course of collection) approximate $2,000, and the liabilities of the 
company aggregate more than $60,000. That there have been filed in court or with 
the receivers claims for loss by fire amounting to more than $73,000, among which 
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are claims for losses in Massachusetts aggregating more than $5,800, and no part of 
said claims has been paid. That the assets unlawfully withdrawn, as aforesaid, by 
the defendant are necessary for payment of the claims of said policy holders and 
other creditors of the company, and plaintiffs are advised they are entitled to have 
the court direct defendant to return said securities or account for their value, to- 
gether with interest or dividends or accretions upon or connected with same. That 
plaintiffs do not know what interest or dividends or other income or returns were 
paid upon the said bonds or stocks, but aver that some interest or other income from 
the same has been received by defendant to which the receivers are entitled. 

The prayer of the bill is: (1) That a trust may be declared of said securities, and 
that the court assume jurisdiction of same; (2) that defendant may be decreed to 
be a trustee of said trust funds, and be directed to account and restore the same or 
their value to the receiver; (3) for discovery and account of all interest, dividends or 
accretions; (4) that, in the event of disposition by defendant of said securities, 
plaintiffs may have a money decree against defendant for their value, with interest ; 
(5) for further relief. 

The three exhibits filed with this bill are certificates sworn to by defendant as 
president and T. C. Grove as vice president of the company, each certificate giving a 
list and the amounts of securities deposited, and certifying: 

“The purpose of said deposit being to keep the surplus of said insurance com- 
pany at $50,000, and do further certify that the said bonds (in No. 2 bonds and 
stocks; and in No. 3 stock) will be retained in the possession of said company as 
long as needed for that purpose.” 

The certificate shows a total deposit of $31,288. 

The defendant demurred to the bill “and to each and every paragraph thereof” ; 
the grounds of demurrer as stated being: (1) That plaintiffs have not stated such 
a case as entitles them to any relief in equity against defendant; (2) that there is a 
plain, adequate, and complete remedy at large. 

The chancellor overruled the demurrer, and from that order the appeal was 
taken. 


The contentions of the defendant are: 


(1) That the only statute law bearing upon the transactions mentioned in the 
bill of complaint is chapter 256 of the Acts of 1916, § 154W, which provides that a 
mutual fire insurance company may establish a guaranty capital of not less than 
$25,000 nor more than $200,000, divided into shares of $100 each, which shall be 
invested in the same manner as is provided for the investment of the capital stock 
of life insurance companies of the state; that the stockholders of the guaranty capital 
shall be entitled to semiannual dividends of not more than 4 per cent., if the net 
profits or unused premiums left after all expenses, losses, and liabilities then incurred, 
with the reserve for reinsurance are provided for, shall be sufficient to pay the 
same; that the guaranty capital shall be applied to the payment of losses only when 
the company has exhausted its cash in hand and the invested assets exclusive of uncol- 
lected premiums, and, when thus impaired, the directors may make good the whole 
or any part of it by assessments upon the contingent funds of the company at the 
date of such impairment; that shareholders and members of such companies shall be 
subject to the same provisions of law rtlative to their right to vote as apply respectively 
to shareholders in stock companies and policy holders in purely mutual companies; 
that said guaranty capital shall be returned when the permanent fund of the company 
equals 2 per cent. of the amount insured upon all policies in force; that said guaranty 
capital may be reduced or retired by vote of the policy holders of the company and 
the assent of the insurance commissioner, if the net assets of the company above its 
reinsurance reserve and all other claims and obligations exclusive of guaranty capital, 
for two years last preceding, and including the date of its last annual statement, shall 
be not less than 25 per cent. of the guaranty capital, after notice to each stockholder 
by mail and by advertisement in two newspapers for the time provided; that no 
company with a guaranty capital, which has ceased to do new business, shall divide 
among its stockholders any part of its assets or guaranty capital, except income from 
investments, until it shall have performed or canceled its policy obligations. 


And section 154T provides that every-mutual fire insurance company may in its 
by-laws and policies fix the contingent mutual liability of its members for the pay- 
ment of losses and expenses not provided for by its cash funds, but such contingent 
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liability shall not be less than an amount equal to and in addition to the cash premium 
written in his policy. 

(2) That chapter 492 of the Acts of 1922 (Code, art. 48A, § 122) went into effect 
after the last deposit of defendant, and, therefore, does not apply to this case. 

That section provides that— 

“Any director, officer or member of any such company, or any other person, may 
advance to such company any sum or sums of money necessary for the purpose of 
its business, or to enable it to comply with any surplus requirements, or any other 
requirements of the law, and such moneys, and such interest thereon as may have been 
agreed upon, not exceeding six per cent. per annum, shall be payable only out of the 
surplus remaining after providing for all reserves and other liabilities, and shall not 
otherwise be a liability or claim against the company or any of its assets. No com- 
mission or promotion expenses shall be paid in connection with the advance of any 
such money to the company, and the amount of such advance shall be reported in 
each annual statement.” 

[1] (3) That the deposits in question did not constitute guaranty capital of the 
company, because: (a) The guaranty capital was not divided into shares. (b) The 
securities were not deposited with the insurance commissioner or state treasurer. 
This point may as well be disposed of in passing. We know of no law requiring 
securities to be deposited with either of these officials in case of fire insurance com- 
panies. (c) That, even if the deposits constituted guaranty capital, the receivers 
are not entitled to look to the withdrawn securities, as it is necessary for them to 
assess the policy holders to make up the deficit, and there is no allegation in the bill 
of complaint that such assessment would not produce the required amount. 

(4) That the bill shows an excess of $5,000 of assets over liabilities in the begin- 
ning of 1923, and there is no allegation that liabilities exceeded assets at the time of 
the withdrawal of securities. 

(5) That the deposit of securities was for the purpose of raising the surplus to 
$50,000, made to satisfy the requirements of the state of Massachusetts for the pro- 
tection of its citizens. That the deposit was a callable loan of securities, and, the loan 
being called when the company was paying its debts, and had a surplus, neither the 
company nor the receivers can demand the return of the securities. 

(6) That the special nature of the deposit was known to the insurance commis- 
sioner of Maryland. 

(7) There is no allegation as to the effective dates or periods of the policies of 
Massachusetts policyholders mentioned as suffering losses, nor dates of other losses. 

(8) That the insurance commissioner was guilty of laches in not filing his bill 
of complaint for the appointment of a receiver. 

(9) That the company would have had no right to bring this action against the 
defendant, and the receivers are vested with no greater rights than the company had. 

[2-4] At the threshold of this inquiry it is important to determine the nature of 
the deposits made by the appellant, and in this connection it is to be noted that there 
is nothing in the bill of complaint and exhibits to show that the law of Maryland as 
it was at the time the deposits were made, or as it is now required the Federal 
Mutual Fire Insurance Company to have a surplus as such. The act of 1916 author- 
ized, but did not require, it. 

And it seems apparent, so far as the record discloses, that the only purpose of 
appellant in making, and the directors of the company in accepting, appellant’s offer 
was to meet the requirements of the state of Massachusetts. Every time a deposit of 
securities was made, it was in response to a notice from the authorities of that state. 
There is nothing in the record to show that the company ever created a surplus under 
the provisions of the act of 1916, or that the deposits of appellant were intended to 
be contributions to a surplus authorized by that act. 

The minute of the directors’ meeting of February 9, 1921, when the first deposit 
was made, shows that appellant and Mr. Grove offered to contribute $11,000 and $2,000 
of bonds respectively ‘ ‘as paid up capital, drawing 2 per cent. interest per annum,’ 
but that this was “to be returned when surplus over all liabilities amounts to $63, 000, 
or any time prior to same upon vote of the directors.” This last provision is not 
consistent with the idea of any sort of contribution to capital. What seems to have 
been contemplated was that the contributions made at that time, and subsequently, 
should be retained by the company as long as they were necessary to keep the surplus 
up to $50,000, so that the company might do business in Massachusetts, or until the 
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directors voted to forego that part of the company’s business. The transaction 
amounted to a loan of assets for a definite purpose so far as the contributors and the 
directors were concerned. 

But while that apparently was the purpose of those immediately connected with 
the transaction, such purpose was not disclosed to the public by the annual statements 
of the company signed and sworn to by the said contributor, filed with the insurance 
commissioner, abstracts of which he is required by law to publish. In these state- 
ments these contributions were listed as assets of the company and as a part of its 
surplus, and there was no reservation as to the purpose for which the surplus might 
be used. The public, therefore, had a right to rely upon these statements as true 
representations of the strength of the company. As to subsequently accruing claims 
of those doing business with the company anywhere, relying on these statements, and 
of all persons doing business with the company in Massachusetts, the company held 
these contributions impressed with a trust, on the familiar principle that, where one 
accepts money or property to be held for the use of another, he becomes a quasi 
trustee for the beneficiary in relation to the thing so held, and no technical language 
is necessary to create such a relation. Casualty Ins. Co. Case, 82 Md. at page 560, 
34 A. 778; Coyne v. Supreme Conclaive, 106 Mr. at page 56, 66 A. 704; Clark v. 
Callahan, 105 Md. at page 614, 66 A. 618; Basshor Co. v. Carrington, 104 Md. 629, 
65 A. 360; Hayne v. Metropolitan Trust Co., 67 Minn. 245, 69 N. W. 916, cited in 
Vandiver v. Poe, 119 Md. at page 354, 87 A. 410, 46 L. R. A. (N. S.) 187, Ann. Cas. 
1914D, 435. 

[5, 6] And where the donor represents conditions to exist between himself and 
the donee, which, if true, constitute him in equity the trustee of the donee, he is 
estopped to deny that such relation exists as against any one having the right to 
rely on such representations, and, in fact, acting on them. This is merely an appli- 
cation of the general principle of estoppel. But in order for this doctrine to apply 
it must appear that those invoking it are in a position to do so. It seems clear that 
for the enforcement of rights arising out of such relations equity is the appropriate 
tribunal. American Casualty Insurance Co.’s Case, 82 Md. 535, 34 A. 778, 38 L. R. A, 
97; Basshor Co. v. Carrington, 104 Md. 606, 65 A. 360; Beachey v. Heiple, 130 Md. 
683, 101 A. 553; National Union Bank v. Miller Rubber Co., 148 Md. 449, 129 A. 688; 
Legum v. Campbell (Md.) 131 A. 147; Lupton v. American Wholesale Corporation, 
143 Md. 334, 122 A. 315; Clews v. Jamieson, 182 U. S. 461, 21 S. Ct. 845, 45 L. 
Ed. 1183. 

[7] We think the point is well taken by appellant that the act of 1922 does not 
apply to the case. It was passed after the last deposit was made, and the fact that 
the deposits were not withdrawn immediately after the passage of the act does not 
alter the situation, because appellant had no right to withdraw them. 


[8, 9] The suggestion that appellant is relieved by laches on the part of the 
insurance commissioner cannot be sustained. Nor can those of alleged defects in 
the bill of complaint in failing to allege: (1) That an assessment on the policy 
holders would have produced enough to satisfy claims against the company; (2) that 
the company was insolvent at the time of the withdrawal of securities. 


There is not in the record data from which the priority of liability as between 
the premium notes and the guaranty fund can be determined. We have not before us 
either the charter or the by-laws of the company. 


[10] This question must be left to be determined in the receivership proceedings. 
But, even if the premium notes should be held to be primarily liable, and the solvency 
of the company should be established, in the meantime those claimants who became 
such after and upon the representation of a surplus of $50,000 are entitled to the pro- 
tection of the securities deposited to. maintain that surplus, as are all claimants in 
Massachusetts whose claims arose after the deposits were made. But we find the 
bill of complaint defective in failing to allege: (1) That any of the Massachusetts 
claims accrued after the deposits were made; (2) that any claimants elsewhere 
became such knowing of the representations of the company as to surplus, and 
relied upon them in their dealings with the company. For these defects the demurrer 
should have been sustained. 


_. The order overruling the demurrer will be reversed, and the case remanded, 
with leave to appellees to amend their bill of complaint within such time as may be 
allowed by the lower court. 
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Order reversed and case remanded, with leave to amend bill of complaint with 
costs to appellant. 


Offutt and Parke, JJ., dissent. ‘ 


FENTON v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(Supreme Court of Michigan. June 7, 1926.) 
209 Northwestern Reporter 42. 

1. INSURANCE—TESTIMONY OF INSURER’S ADJUSTER HELD INSUF- 
FICIENT TO GO TO JURY ON QUESTION OF WAIVER OF PROOF 
OF LOSS. 

In action on fire insurance policy, testimony of defendant’s adjuster that, before 
proceeding to investigate loss, or determine amount of damage, he told plaintiff that 
he could not proceed, except under a nonwaiver agreement, which was thereupon 
signed, and his testimony that he neither admitted nor denied liability, held insufficient 
to go to jury on question of waiver of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

Requirement of proof of loss can be waived by insurer or its adjuster by denial of 
liability. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

3. INSURANCE. 

Plaintiff's admitted failure to make proof of loss or establish waiver thereof held 
fatal to action on fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Error to Circuit Court, Van Buren County; Glenn E. Warner, Judge. 

Action by John Joseph Fenton against the National Fire Insurance Company of 
Hartford, Conn. Judgment for plaintiff, and defendant brings error. Reversed, with 
directions to enter judgment for defendant notwithstanding verdict. 

Argued before the Entire Bench. 

James E. Chandler, of Paw Paw, and Bates, Hicks & Folonie, of Chicago, IIl., 
for appellant. 

Earl L. Burhans and David Anderson, both of Paw Paw, for appellee. 

Snow, J. Plaintuff sustained the loss of his house and its contents by fire, which 
occurred August 22, 1924, and on August 28, 1925, he commenced this action against 
the defendant to recover therefor by virtue of a policy of insurance regularly issued 
to him. It was the usual form of the Michigan standard policy, which contained 
the following provision: 

“The insured shall give immediate notice in writing to this company of any loss 
or damage, protect the property from further damage, forthwith separate the dam- 
aged and undamaged personal property, put it in the best possible order, make a 
complete inventory of the damaged and undamaged property, stating the quantity, cost 
of each article and the amount claimed thereon, and the insured shall within sixty days 
after the fire, unless such time is extended in writing by this company, render to this 
company a proof of loss signed and sworn to by the insured stating the knowledge and 
belief of the insured as to the following. * * *” 

One of the defenses offered was that this provision of the policy was never com- 
plied with, and the plaintiff never furnished a proof of loss at any time. Plaintiff 
conceded he did not furnish proof of loss, but insisted that the defendant had waived 
this requirement, and the question of waiver was submitted to the jury by the trial 
judge, to be determined as a question of fact. Verdict was for plaintiff, and defendant 
brings the cause here by writ of error. 

[1[ Plaintiff was not sworn as a witness upon the trial, and the only testimony 
on the subject of waiver is found in the testimony of defendant’s adjuster, who 
investigated the loss. The testimony of this witness most favorable to the claim of 
the plaintiff was as follows: 

“T live in Grand Rapids, and am insurance adjuster. In that capacity I was 
notified of the loss by fire of John J. Fenton, which occurred in August, 1924. After 
receiving the notice, I went to Hartford, and called upon Mr. Goke, the local agent, the 
first thing. I then looked at the records, and called on Fenton. After locating Fenton, 
I introduced myself, gave him a card with my name, my business card, and told him 


(No. 55.) 
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I was there to investigate the loss and determine the amount of the damage, but I 
couldn’t proceed because of the fire marshal’s investigation, unless we agreed to do 
so under a non-waiver agreement. I told him otherwise I would have to make 
another call after the fire marshal’s investigation was over with, and I told him that 
I could not at that time proceed with the settlement of the loss or take the proof of 
loss. After that conversation, I signed, and got signed, plaintiff’s Exhibit 12. 

“Exhibit 12, being a nonwaiver agreement, was signed immediately after the 
conversation I have just related. After it was signed, we proceeded to determine the 
amount of loss, and we determined the amount of the loss as it is set forth. I then 
bid him good-by and left. Mr. Fenton never filed a proof of loss, and no proof of 
loss was ever filed by any one in this case. I never saw Mr. Fenton to talk to him 
after that. I never denied liability under this policy.” 

The nonwaiver agreement, signed by plaintiff, was as follows: 

“It is hereby mutually stipulated and agreed that any action taken by the insur- 
ance company, or companies, signing this agreement in ascertaining the amount of 
loss and damege which occurred August 22, 1924, to property located in the south 
half of the northeast quarter of section 11, township 4 s., range 15 w., Van Buren 
county, Mich., and in investigating the cause thereof, shall not waive or invalidate 
any of the conditions of the policies of insurance, and shall not waive or invalidate 
any rights whatever of any party to this agreement. 

“In the event of the failure of the parties hereto to agree as to the amount of 
said loss and damage, the question of the amount thereof shall be determined by 
appraisal, as provided in the conditions of the policies of insurance.” 

Investigation of the amount of the loss was proceeded with under this agreement. 

[2] Compliance with the requirement in the policy to furnish proof of loss within 
60 days is a condition precedent to liability of the insurer. Peck v. National Liberty ' 
Insurance Co., 224 Mich. 385, 194 N. W. 973, and cases cited. But this requirement 
can be waived by the insurer or its adjuster, who is authorized to adjust losses, by 
his denial of liability. Gambino v. Northern Insurance Co., 232 Mich. 561, 205 N. W 
480; Young v. Insurance Co., 92 Mich. 68, 52 N. W. 454; Morgan v. Insurance Co., 
130 Mich. 427, 90 N. W. 40; Fisk v. Insurance Co., 192 Mich. 243, 158 N. W. 947; 
and Popa v. Insurance Co., 192 Mich. 237, 158 N. W. 945. 

In the instant case, however, even though there had been no agreement as to 
waiver, the adjuster did nothing that could possibly be construed as a waiver of a proof 
of loss. He did not deny liability, neither did he admit it. He told plaintiff he came 
to investigate the loss, but would not do even that, unless the so-called nonwaiver con- 
tract was executed. He told plaintiff also that he could not then proceed with the 
settlement of the loss or take the proof of loss. No proof of loss was tendered him. 
This is not a waiver, nor is it evidence of waiver for a jury to consider. The court 
was in error in submitting such a question to the jury. 

[3] The failure to furnish proof of loss within the time provided in the policy is 
fatal to plaintiff's claim. A verdict should have been directed in favor of the 
defendant. 

Reversed, with costs to defendant. The circuit judge is directed to enter julgment 
for the defendant notwithstanding the verdict. 

Bird, C. J., and Sharpe, Steere, Fellows, Wiest, Clark, and McDonald, JJ., 


concur. 


FLANDERS CO. v. CANNERS’ EXCHANGE SUBSCRIBERS, AT WARNER 

INTERINSURANCE BUREAU et al. (No. 108.) 
(Supreme Court of Michigan. June 7, 1926.) 
209 Northwestern Reporter 113. 

2. INSURANCE—COMPROMISE OFFERED BY INSURER, ACCEPTED BY 
TELEGRAM FROM INSURED, CONSTITUTED VALID CONTRACT ON 
SUFFICIENT CONSIDERATION, AND LATER WITHDRAWAL OF AC- 
CEPTANCE WAS OF NO EFFECT. 

Offer of insurance company to pay stipulated sum in settlement of loss under 
fire policies, accepted by telegram from insured, held to constitute a valid contract on 
good and sufficient consideration, creating a compromise agreement, and later telegram 
from insured withdrawing acceptance was of no effect. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
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Error to Circuit Court, Sanilac County; Xenophon A. Boomhower, Judge. 

Action by the Flanders Company against the Canners’ Exchange Subscribers, at 
Warner Inter-Insurance Bureau, and another. Judgment for plaintiff, and defendants 
bring error. Reversed with directions. 

Argued before the Entire Bench. 

Alex B. Simonson, of Sandusky, and Zane, Morse & Norman, of Chicago, IIl., for 
appellants. 

C. F. Gates, of Sandusky (Hubert J. Gaffney, of Bay City, of counsel), for 
appellee. 

Snow, J. Plaintiff was the owner of a large canning factory at the village of 
Deckerville, Sanilac county, Mich., which was totally destroyed by fire on the 5th day 
of February, 1924. The factory was insured in the sum of $105,000, of which the 
defendants carried $60,000, as evidenced by five policies. On these policies plaintiff 
sued. The defendants pleaded in bar that a compromise settlement of $50,000 had 
been agreed upon between them as the creation of a new contract to settle the dispute 
over the loss, and offered to pay that amount into court or to the plaintiff, and to 
confess judgment therefor. This agreement, so pleaded by the defendants, is evidenced 
by a somewhat lengthy correspondence, and followed extended negotiations between 
the parties. Such of the correspondence as is necessary to a knowledge and con- 
struction of the agreement is as follows: 

On the 18th day of December, 1924, defendants’ attorneys wrote plaintiff, making 
an offer of compromise in the following language: 

“But to make the sum a round figure we will, and now do, offer in full com- 
promise settlement $50,000 flat, without any interest, and we do it in order to avoid 
litigation. It is in our judgment a very liberal offer. This offer is for you to take 
or leave. The offer will remain open until December 26, 1924, but on that day the 
offer is withdrawn and will terminate if not accepted by notice received by us before 
or on that day at 12 o’clock noon Central Standard time. It is not a trading offer for 
you to come back with a counter proposition. This amount will not be raised or 
varied, and it will carry no interest. 

“If you accept this offer, the only safe way for us to act, since you have notified 
us of an interest of two banks, one the state bank of Deckerville, and the other the 
Farmers’ State Bank of Deckerville, and since you have notified us of an interest of 
H. A. Barber, assignee (and of what he is assignee we have no knowledge and can 
obtain none from your statements), is for you to send the policies, Nos. 80728, 84449, 
89975, and 90934 through your bank to some Chicago bank. The policies should be 
accompanied by (a) releases from the two banks named and from Barber, assignee, 
which releases should be drawn for and executed by them, and (b) a signed receipt of 
the Flanders Company upon the form which we inclose. The check for the amount 
we must make payable as the policy requires, to the Flanders Company and H. A. 
Barber, trustee, jointly. Your direction to the banks should be to deliver the policies 
and the receipts or releases to our firm, upon our delivery to the Chicago bank for 
your account of a check for $50,000 payable to the Flanders Company and H. A. 
Barber, trustee.” 

After the receipt of this letter by plaintiff, it asked for an extension of time to 
consider the offer and for a conference of attorneys, which request was refused. 

Nothing further was done by either of the parties until the last day fixed in the 
ae, to wit, December 26th, when, at 10:27 a. m., plaintiff telegraphed defendants as 
follows: 

“Re letters yours twenty second and eighteenth we accept your offer compromise 
fifty thousand dollars net to us documents will be sent through banks as suggested.” 

Later, to wit, at 11:36 on the same day, plaintiff sent a second telegram to de- 
fendants’ attorneys as follows: 


“Cannot accept compromise of Canners’ policies as we find suit has already been 
commenced before we sent our earlier wire today.” 


On the same day, upon receipt of the above telegrams, defendants telegraphed 
plaintiff as follows: 

“Your telegram accepting offer was received and constitutes contract of compro- 
mise settlement binding upon our clients as well as you. Stop. Your later telegram 
in which you say you cannot accept compromise as you find suit had already been 


commenced before you sent your earlier wire is therefore of no effect and will be 
disregarded,” 
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This telegram was confirmed by letter later on the same day. 

Defendants, upon the trial, contended that the correspondence above set forth 
constituted, betwen them and plaintiff, a compromise settlement agreement, and that 
they were liable for $50,000, the sum agreed upon, and no more. 

Plaintiff contended that the offer of defendants and the acceptance by plaintiff 
constituted simply an accord, with satisfaction deferred, consequently giving plaintiff, 
the party for whose benefit the accord was made, a right to waive it at any time 
before satisfaction had been made in full, and to stand on the original contracts of 
insurance; in other words, that the agreement was not binding upon plaintiff until 
satisfaction had been made. 

The circuit judge, before whom the case was heard without a jury, accepted 
plaintiff’s contention, and in a finding of law so held. The court’s findings of facts, 
in so far as they are important in the disposition of the case, were in accord with 
our previous recital thereof. Judgment was rendered in favor of the plaintiffs in the 
sum of $60,000, and defendants bring the case here on writ of error. 

In its disposition of the case, the trial court, in substance and effect, held that 
the acceptance by plaintiff of defendants’ offer to pay, amounted to an agreement to 
accept the money when and if offered, and not to accept the agreement to pay, and 
that it had the right to refuse acceptance of the money at any time, even though it had 
previously agreed to accept; in short, that plaintiff’s acceptance amounted to nothing 
at all. All of which must be construed to mean that a party to whom something is 
due cannot make a binding contract for compromise of his claim without actually 
receiving the amount agreed upon by such compromise. 

[1] The law favors contracts in settlement of disputed matters, and the avoidance 
of litigation. It ought never to deny such right, nor circumscribe the means of carrying 
it into effect. : 

What was done by the parties in the instant case was to attempt such a settlement, 
and to evidence it by writing. They were principals to an unliquidated contract, viz. the 
policies of insurance. The plaintiff was entitled to be paid by defendants its loss 
sustained by fire, not in excess of the amount of insurance named in the policies. 
The amount of this loss had not been determined; it was in dispute; plaintiff’s claim 
therefore was unliquidated. No one may contend that there could exist a legal reason 
that would prevent them contracting between themselves to arrive at the mutually 
desired result. 

Defendant made the first move to bring about a satisfactory adjustment of the 
matters in dispute. It submitted to plaintiff an agreement to pay $50,000 flat, and 
held it open for. acceptance until a certain time. Within the time granted, plaintiff 
accepted in these words: 

“We accept your offer compromise fifty thousand dollars net to us. Documents 
will be sent through banks as suggested.” 

[2] This agreement in writing between the parties is plain and without am- 
biguity ; there was good and sufficient consideration ; it contains in fact all the elements 
of a valid contract. It was a contract; and it was the agreement therein contained 
which was accepted in satisfaction of plaintiff’s demand. What more could possibly 
be done to make a contract of settlement binding upon all its parties? It is without 
doubt that plaintiff could have sued and recovered upon it, and defendant would have 
had no defense. This being true, we are unable to agree with the contention of 
plaintiff that its agreement with defendant simply amounts to an acceptance of the 
performance of a new promise made by the defendant, and that, until performance, 
it means nothing at all. 

Both parties cite with confidence Henderson v. McRae, 148 Mich. 324, 111 N. W. 
1057, as authority sustaining their respective positions. This case recognizes, in 
issues of this character, the existence of one of two possible conditions; one where 
the intention of the parties was to accept the promise of one to pay the other in 
satisfaction of the original demand, and the other to accept only the performance, 
which, if refused by the promisor, gave the promisee the right to rescind the com- 
promise contract and bring his action on the original agreement. See, also, Litho- 
graphing Co. v. Randall, 78 Mich. 195, 44 N. W. 134. 

The contract in the instant case must be held as clearly evidencing the intention 
of the parties to accept a promise to pay. Defendant has never refused to pay, and 


plaintiff has been given no opportunity to rescind and claim under the policies of, 
insurance. 


i am at 2 28 2 & 
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Our attention is called by counsel for plaintiff to, and we have examined, many 
cases discussing generally and recognizing the existence of an accord which, to become 
binding, must be satisfied, but we find none of them based upon facts which so clearly 
show the intention of the parties as do the facts of the instant case. These cases for 
the most part involve negotiations between parties to pay a sum less than a liquidated 
amount due, a failure on the part of the promissor to fulfill, the ambiguity of the con- 
tract, and other situations which have no application here. 

It is perfectly clear to us that by negotiating it was the purpose and desire of 
each of the parties to determine and decide upon the amount of loss plaintiff had sus- 
tained by its fire, and to have paid it such amount so agreed upon. 

After such negotiations and attempts, it certainly was not the intention of the 
insurance company to make a proposition which plaintiff could accept and then reject 
at any time before it could get the money paid over, the policies surrendered, and the 
claims receipted for. Neither was it the thought of plaintiff that it could accept the 
proposal of defendant, and at will repudiate that acceptance. If it had any idea it 
could withdraw its acceptance until the money had been paid, why the haste in sending 
the second telegram, and why the designation of the transaction as a “compromise?” 

The making of the offer and its acceptance created a compromise agreement, 
possessing all elements of a valid contract. Verdict should have been directed in 
accordance therewith for $50,000. 

Judgment reversed, and one ordered entered in favor of the plaintiff and against 
the defendant for such an amount. Defendants will recover costs. 

Bird, C. J., and Sharpe, Steere, Fellows, Wiest, Clark, and McDonald, JJ., concur. 


GAMBINO et al. v. NORTHERN INS. CO. OF NEW YORK. (No. 76, 


June Term.) °* 
(Supreme Court of Michigan, June 7, 1926.) 
209 Northwestern Reporter, 119. 

2. INSURANCE—STATEMENT OF INSURANCE AGENT TO INSURED’S 
ATTORNEY, MADE OVER FIVE MONTHS AFTER TIME FOR 
PROOF OF LOSS HAD EXPIRED, THAT POLICY HAD BEEN CAN- 
CELED, HELD NOT WAIVER OF PROOF OF LOSS. 

Statement by insurance agent to plaintiff’s attorney, made over five months 
after time fixed by policy for filing proof of loss had expired, that policy had been 
canceled, held not waiver of requirment of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

3. INSURANCE. 

Qne employed by local insurance agent to solicit insurance has no power or 
authority to waive substantial rights of company guaranteed by terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

4. INSURANCE. 

One employed to solicit insurance by local agent of company held without 
authority to waive proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

5. INSURANCE. 

Provisions requiring notice and proof of loss give time and opportunity for 
investigation, negotiation, and settlement, and are sustained in law. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

Bird, C. J., and McDonald, J., dissenting. 

On rehearing. 

For former opinion, see 232 Mich. 561, 205 N. W. 480. Affirmed. 

Argued before the Entire Bench. 

Daskam & Fox, of Detroit, for appellees. 

Fettows, J. [1] We granted a rehearing in this case, and it has again been 
considered by the court. The case was disposed of by the determination of a con- 
trolling question, and it became unnecessary to consider all questions discussed in 
the briefs of counsel. In the vast majority of cases which come to this court one or 
two and at most but a few questions are decisive of the case, and the court does 
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not and should not lumber up the reports of this court with the discussion of every 
proposition the ingenuity of counsel may bring to our attention. They are, of 
course, considered by the court, but unless of importance to the decision of the 
case are not and should not be written upon at length. I am not persuaded, after 
a re-examination of this case, we should reach a conclusion different than the one 
reached by the court when we first considered it. We there followed a case written 
by Mr. Justice Hooker over 20 years before (Barry, etc., Lumber Co. v. Insur- 
ance Co., 136 Mich. 42, 98 N. W. 761), which had been followed by this court in 
Fisk v. Liverpool, etc., Ins. Co., 198 Mich. 270, 164 N. W. 522, and, so far as I 
am able to see, not since questioned by this court. I shall not again go over the 
ground covered by the majority opinion, as I am content with what was there 
said, but will consider such of the contentions noted in the brief of appellees on 
rehearing as require consideration. 

[2-4] We passed without comment the fact that the conversation between plain- 
tiff’s attorney and Mr. Fischer, local agent of defendant, did not occur until several 
months after the fire. Plaintiff's counsel makes so much of this conversation in 
his brief on rehearing that we should call attention to the fact that the fire occurred 
September 19, 1921, and the conversation occurred May 8, 1922, over 5% months 
after the time fixed by the policy for filing proof of loss had expired. How 
plaintiff can claim under this state of facts that he did not furnish proof of loss by 
‘eason of this conversation and thertby estop defendant from making this defense 
is not plain to see. The only talk before the time had expired was with an 
employee of Fischer named Garessi, so that plaintiff's case is not as strong as was 
that of the lumber company in the case written by Justice Hooker. If one em- 
ployed by a local insurance agent to solicit insurance carries with him by virtue 
of such employment power and authority to waive substantial rights of the com- 
pany guaranteed it by the terms of the policy, then written contracts of insurance 
afford little or no protection to the insurer, and the general rules of agency are not 
applicable in insurance cases. 

[5] But it is said that the fact of cancellation is a denial of liability. To so 
hold would mean that there was a denial of: liability before there was a claim 
of liability." But the position plaintiff takes, and which he of necessity must take, 
precludes such a claim. Plaintiff insists and must of necessity insist that the can- 
cellation was invalid, was a nullity. He insists and must of necessity insist that the 
cancellation was void and the policy therefore in force. If the cancellation was 
void, and the policy in force, all of it was in force, those provisions favorable to 
defendant as well as those favorable to plaintiff. In the rectnt case of Ft. Dearborn 
Coal Co. v. Cement Co., 230 Mich. 360, 202 N. W. 977, defendant sought cancellation 
of the contract, but plaintiff refused and insisted upon its rights under the contract. 
It was there said: 

“In this request to cancel the plaintiff did not acquiesce but positively refused 
and insisted upon its rights under the contract. It expressly declined to put an 
end to the contract, and expressly insisted that it be kept alive; it could be mutually 
put at an end only by the acquiescence of both parties. Plaintiff declined to give 
its acquiescence. The contract was kept alive by it for the supposed benefit which 
might accrue to it. If kept alive for the benefit of plaintiff, it was likewise kept 
alive for the benefit of defendant. * * * It was up to plaintiff to accede to the 
request and put an end to the contract or to decline and leave it in force. It 
choose the latter course. By so choosing it preserved its rights under the contract, 
and likewise its liabilities thereunder.” 

Provisions requiring notice and proofs of loss serve a useful purpose. They 
give time’ and opportunity for instigation, negotiation, and settlement, and are 
sustained in the law. In Oakland Motor Co. v. Fidelity Co., 190 Mich. 74, 155 N. W. 
729, where a policy of indemnity insurance was involved, it was said by Mr. 
Justice Steere, speaking for the court: 

“Conditions for notice of the event insured against, similar to those under 
consideration, are common in policies for most kinds of insurance. They are 
nothing new or misleading. Such stipulations, when contained in the policy, are 
recognized as valid, and must be complied with before recovery can be had if 
within the power of the insured. Plaintiff’s right to indemnity flows from this 
policy, constituting the written agreement between the parties which they volun- 
tarily entered into and of which these conditions form a part. Failure by plaintiff 
to observe the condition precedent of this executory contract was failure to per- 
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form the contrdct on its part. It first breached the contract, and by such non- 
performance it released the other contracting party. In order to maintain this action, 
it was bound to give notice of both the accident and claim for damages as and 
when by the terms of the contract it agreed to do so.” 

I think we correctly disposed of the case upon the first hearing, and that we 
should again reverse the judgment without a new trial. 

Sharpe, Snow, Steere, Wiest, and Clark, JJ., concurred with Fellows, J. 

Biro, C. J. The briefs filed on rehearing have in no way changed or modified 
my views as expressed in the dissenting opinion. The judgment of the trial court 
should be affirmed. 

McDonald, J., concurred with Bird, C. J. 


DE VRIES v. SPRING VALLEY TP. MUT. FIRE INS. CO. (No. 25419.) 
(Supreme Court of Minnesota. June 11, 1926.) 
209 Northwestern Reporter, 325. 
(Syllabus by the Court.) 

INSURANCE—IN ACTION ON INSURANCE ‘POLICY ON ISSUE OF 
FORFEITURE FOR NONPAYMENT OF ASSESSMENT, ON CON- 
FLICTING EVIDENCE, QUESTION WHETHER NOTICE OF AS- 
SESSMENT WAS MAILED BY DEFENDANT INSURANCE COM- 
PANY TO INSURED HELD FOR JURY. 

Whether a notice of assessment was mailed by the defendant insurance com- 
pany to the plaintiff insured was for the jury. 
(For other cases, see Insurance, Dec. Dig. §668[8].) 


Appeal from District Court, Mower County; Norman E. Peterson, Judge. 

Action by Albert De Vries against the Spring Valley Township Mutual Fire 
Insurance Company. Verdict for plaintiff, and defendant appeals from an order 
denying its alternative motion for judgment or a new trial. Affirmed. 

F. G. Sasse and R. A. Dunnette, both of Austin, for appellant. 

A. W. Wright and M. A. Nelson, both of Austin, for respondent. 

Drsett, J. “Action on an insurance policy. There was a verdict for the plain- 
tiff. The defendant appeals from the order denying its alternative motion for judg- 
ment or a new trial. 

On July 23, 1924, the plaintiff sustained a fire loss of $405 on his farm property. 
He had an effective policy in the defendant company, unless forfeited by non- 
payment of an assessment due June 5, 1924; and the fact of forfeiture depends upon 
whether a notice of assessment had been mailed him by the company 30 days prior 
thereto. It is conceded, if we understand counsel, that under the by-laws the 
mailing of the notice was the one requisite, the receipt immaterial, and that, if 
the notice was mailed, forfeiture resulted from nonpayment, wherein Clark v. Roch- 
ester, etc., Co., 161 Minn. 476, 201 N. W. 930, and cases there cited, are distinguished. 
The notice of course must have been a properly addressed notice and actually mailed. 

The secretary of the insurance company, who lived a short distance out of 
Spring Valley, testifies that he mailed the notice. There were some 2,700 sent. 
It took him some little while to arrange them. The work was done methodically 
and was checked. His testimony is positive that the notice to the plaintiff was 
deposited in the Spring Valley post office. He has no recollection of the particular 
notice. He speaks from the general course of business. He says there could not 
have been a mistake. He had been secretary of the company for 25 years, and 
the evidence suggests that he was efficient and painstaking. 

The plaintiff received his mail by rural delivery from Racine, a post office some 
10 miles from Spring Valley. His testimony is Positive that he did not receive the 
notice. A jury could infer that, if it had been mailed, it would have been received. 
Such is the likely result, though mail does go astray sometimes. The plaintiff, like 
the secretary of the defendant, was an interested witness. This was a factor in 
weighing the evidence of each. Kingsland Land Co. v. Newman, 1 App. Div. 1, 
36 N. Y. S. 960. The evidence is forceful that the notice was deposited by the 
secretary in the post office at Spring Valley. It is forceful that it was not received 
by the plaintiff. The burden of proving the mailing of a properly addressed notice 
was upon the defendant. The evidence made the fact for the jury. We note as 
instructive, though not controlling, Jackson v. Northwestern, etc., 78 Wis. 463, 47 
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N. W. 733; Duffy v. Insurance Co., 142 N. C. 103, 55 S. E. 79,7 L. R. A. (N. S.) 
238; note 25 A. L. R. 1, 9. 
Order affirmed. 


BAHR v. UNION FIRE INS.'CO. (No. 25104.) 
(Supreme Court of Minnesota. June 11, 1926.) 
209 Northwestern Reporter, 490. 
(Syllabus by the Court.) 

1. INSURANCE—TO ATTACK AWARD OF ARBITRATORS MADE UN- 
DER STANDARD INSURANCE POLICY PROVISION, IT IS NECES- 
SARY TO ALLEGE SPECIFIC FACTS AND NOT GENERAL, CON- 
CLUSIONS THAT ARBITRATORS ACTED ERRONEOUSLY AND IN- 
CORRECTLY. 

To attack an award of arbitrators made under a standard fire insurance policy 
provision, it is necessary to allege specific facts and not general conclusions that the 
arbitrators acted erroneously and incorrectly. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


2. INSURANCE—AMENDED PLEADING TAKES PLACE OF ORIGINAL; 
IN ACTION ON AWARD OF ARBITRATORS IN FIRE LOSS COV- 
ERED BY INSURANCE POLICY, ANSWER, AMENDED AFTER 
PLAINTIFF’S EVIDENCE WAS IN, PROPERLY ALLEGED DEFENSE 
THAT PLAINTIFF HAD ATTEMPTED TO DEFRAUD DEFENDANT 
BY SPECIFIC CONDUCT AND PERJURY AT TRIAL; IN ACTION 
ON AWARD OF ARBITRATORS IN FIRE LOSS COVERED BY IN- 
SURANCE POLICY, WHETHER DEFENSE THAT PLAINTIFF HAD 
ATTEMPTED TO DEFRAUD DEFENDANT BY SPECIFIC CONDUCT 
AND PERJURY WAS PROVED WAS FOR TRIAL COURT 
An amended pleading takes the place of the original. By the amended answer 

the defense was properly alleged that plaintiff had attempted to defraud defendant by 

specific conduct and perjury at the trial. Whether this defense was proven was 
for the trial court. 
(For other cases, see Insurance, Dec. Dig. § 574[7].) 


3. INSURANCE—UNDER STANDARD FIRE INSURANCE POLICY PRO- 
VIDING THAT IT SHOULD BE VOID IF INSURED “ATTEMPTS TO 
DEFRAUD” COMPANY, SUCH ATTEMPT MUST CONSIST OF WILL- 
FUL AND KNOWN WRONGFUL, FRAUDULENT, OR DECEITFUL 
ACTS TO DEFRAUD, BUT RESULT OF ATTEMPT IS IMMATERIAL. 
The standard fire insurance policy provides that it shall be void, if the insured 

shall make any attempt to defraud the company. It is held, that the attempt must 

consist of willful and known wrongful, fraudulent, or deceitful acts to defraud; but 
the result of the attempt is immaterial. 
(For other cases, see Insurance, Dec. Dig. § 553[1].) 


4. APPEAL AND ERROR—WHEN FINDINGS ARE SUPPORTED AND 
SUSTAIN CONCLUSION OF LAW. REFUSAL TO MAKE ADDITION- 
AL FINDINGS CALLING FOR DIFFERENT CONCLUSION OF LAW 
WILL NOT BE REVERSED UNLESS EVIDENCE IS CONCLUSIVE 
IN FAVOR OF PROPOSED FINDINGS OR SO STRONG THAT FIND- 
INGS TO CONTRARY COULD NOT STAND. 

When the findings are supported and sustain the conclusion of law, the refusal 
to make additional findings, calling for a different conclusion of law, will not be 
reversed unless the evidence is conclusive in favor of such proposed findings or 
so strong that findings to the contrary could not stand. 


(For other cases, see Appeal and Error, Dec. Dig. § 1071[6].) 
5. INSURANCE—REFUSAL TO SET ASIDE AWARD OF ARBITRATORS 
UNDER FIRE INSURANCE POLICY, MERELY BECAUSE TRIAL 


JUDGE DEEMED $500 MORE CORRECTLY EXPRESSED LOSS THAN 
$800, WAS PROPER. 


The award was not so excessive, as to furnish ground for rejecting it. 
(For other cases, see Insurance, Dec. Dig. § 574[1].-) 
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6. APPEAL AND ERROR—MERE CLERICAL ERRORS WILL NOT RE- 
VERSE CASE; IN ACTION ON AWARD OF ARBITRATORS IN FIRE 
LOSS COVERED BY INSURANCE POLICY, ERROR IN FINDINGS 
STATING VALUE OF PROPERTY TO BE $3,000 INSTEAD OF $3,500, 
BEING CLEARLY CLERICAL MISTAKE, IS NOT CAUSE FOR RE- 
VERSING CASE. 

Mere clerical errors will not reverse a case. 
(For other cases, see Appeal and Error, Dec. Dig. §§ 1026, 1071[4].) 
Stone, J., dissenting. 


Appeal from District Court, St. Louis County; C. R. Magney, Judge. 

Action by Max Bahr against the Union Fire Insurance Company. Findings 
in favor of plaintiff, and defendant appeals from an order denying its motion for 
a new trial. Affirmed. 

George H. Spear and James E. Gardner, Jr., both of Duluth, for appellant. 

F. C. Elston, of Duluth, for respondent. 

Hott, J. Action upon the award of arbitrators in a fire loss covered by an 
insurance policy issued by defendant. Findings were made in favor of a recovery 
thereon. The appeal is by defendant from the order denying its motion for a 
new trial. 

[1] It is not in dispute that a fire occurred in an apartment building occupied 
by plaintiff which damaged his household goods; that defendant had insured the 
same against loss from fire; that arbitrators were duly selected pursuant to the 
terms of the policy; and that an award of $800 for the loss was made and signed 
by two of the three arbitrators. The original answer challenged the award in this 
fashion: 

“That the appraisal was so erroneous and incorrect as to be fraudulent as a 
matter of law, and furter tat said appraisal was entered int ounder a specific 
agreement between plaintiff and defendant, whereby the making of the same waived 
no defense to the above action on behalf of the defendant.” 

So far as the award is concerned, the defense pleaded was entirely inadequate 
under the decision of McQuaid Market House Co. v. Home Insurance Co., 147 Minn. 
254, 180 N. W. 97. Nor did the evidence in any manner impeach the award on 
account of any misconduct or irregularity of the arbitrators. There was also in 
the original answer a defense of misrepresentations by the insured as to the use of 
the building in which the insured property was located; but no claim is now made 
that. this defense was established. 

[2] However, after plaintiff's evidence was in, and he had given some testimony 
which indicated that other defenses might exist, defendant was permitted to amend 
its answer. As amendtd it still failed to allege facts sufficient to constitute a de- 
fense against the award due to any misconduct or irregularity of the arbitrators, 
but there were averments of fraud committed by plaintiff to the effect that he had 
furnished the arbitrators a list purporting to enumerate the goods exposed to the 
fire with the cost price of each article noted thereon, that such prices were mis- 
stated, and that at this trial plaintiff testified falsely as to when and how the list 
was made, and as to the prices paid for certain oil paintings, all with an intent 
to defraud defendant. 

The answer as amended took the place of the original answer, and the action 
must be determined upon the defenses raised by the amended pleading. After the 
findings were made holding the award, upon which the action was brought, in 
all things valid, defendant moved for many additional findings; amongst others, 
findings substantially in accord with the above noted charges of fraud and false 
swearing made in the amended answer. The motion was denied. Did the trial 
court commit reversible error in so doing presents really the only question upon 
this appeal. 

[3] The policy, under which the award was made, was the standard fire in- 
surance policy containing this provision: 

“The policy shall be void * * * if the insured shall make any attempt to defraud 
the company, either before or after loss.” 

The provision does not relate to representations inducing the issuing of the 
policy. But, after the insurance is effected, any attempt to defraud the insurer by 
the insured voids the policy, even though the attempt be abortive, or did not in- 
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fluence either the arbitrators or the insurer because they knew the truth and were 
aware of the fact that the assured was attempting to defraud. The authorities 
are fully collated in the annotation to Judge Sanborn’s opinion in Columbian In- 
surance Co. v. Modern Laundry, 20 A. L. R. 1159, 1179. This court, in Hodge 
v. Franklin Ins. Co., 111 Minn. 321, 126 N. W. 1098, has spoken with reference 
to this proviso in the standard policy, where the insured claimed the property de- 
stroyed was worth $1,675 but the jury found it worth only $985.92, holding that 
the discrepancy between the value claimed by the insured and that fixed by the jury 
did not conclusively prove an attempt to defraud, quoting with approval this from 
13 Am. & Eng. Enc. (2d Ed.) 344: 

“A discrepancy, even of considerable proportions, between the amount stated by 
the insured in the proofs of loss and the value found by the jury, does not con- 
clusively establish fraud or false swearing; but it remains a question of fact whether 
the overvaluation was intentionally fraudulent or merely an error of judgment.” 

Unless the court could conclude that plaintiff purposely attempted to defraud 
defendant by furnishing the arbitrators with a list which he knew did not truly 
express what it purported to represent, or intentionally falsified in his testimony 
at the trial, no defense was made out. 

[4] Where, as here, a motion for additional findings upon material issues is 
made, it only “is error to refuse them if they rest upon undisputed evidence, or 
the evidence to the contrary is so slight that a contrary finding could not stand.” 
Turner v. Fryberger, 99 Minn. 236, 109 N. W. 229. To the same effect is Mann 
v. Lamb, 83 Minn. 14, 85 N. W. 827. In Kent v. Costin, 130 Minn. 450, 153 N. W. 
874, the court said: 

“The findirigs being supported by the evidence and being sufficient to support 
the conclusions of law, there was no error in the refusal of the court to make other 
or additional findings. Refusal of the court to make additional findings will not be 
reversed, unless the evidence is conclusive in favor of such proposed findings.” 

See, also, Lieberman v. Fox, 160 Minn. 449, 200 N. W. 468. 

It may be conceded that there are discrepancies in plaintiff's testimony in 
respect to cost of the various articles of the insured property; however, it is to 
be remembered that these articles were acquired several years back and at different 
times, and not lightly should perjury be inferred. It is also to be noted that the 
evidence defendant adduced to establish the alleged attempts to defraud was con- 
tradicted by plaintiff's testimony. -So there is witness against witness, and it was 
a fair question for the trial court whether or not there was on plaintiff’s part a 
willful attempt to defraud. The only matter which gives some concern is the memo- 
randum of the learned trial court. It may be possible to draw an inference there- 
from that plaintiff prevailed oh the ground that he was entitled to judgment upon 
the original pleadings, and therefore it was not necessary to determine the issue 
raised by the amended answer that plaintiff after loss attempted to defraud defendant. 
If such inference be clearly warranted the case should be remanded for specific 
findings. upon the issues of the charged attempt to defraud. But, we think the 
memorandum indicates that the court concluded that upon all the evidence plaintiff 
was entitled to recover, and that means that defendant had not proven the attempts 
to defraud which were alleged in the amended answer. 

[5] The court was right in not setting aside the award as excessive simply 
because he deemed $500 more clearly expressed the loss than $800. The court did 
not examine the articles damaged. The arbitrators did; one of whom, the umpire, 
was an experienced furniture dealer whose fairness and competency is not questioned. 

[6] The error in the findings stating the sound value of the property insured 
to be $3,000 in the award, instead of $3,500, is so clearly a mere clerical mistake 
or inadvertence as to merit no attention. Nor do we see any ground upon which 
to attack the award finding the sound value $3,500. The testimony of the arbi- 
trators was practically unanimous that to fix that amount they valued the property 
in view; that the list the insured had furnished was merely used to check off the 
property they found, but that the amounts therein stated as the costs were not con- 
sidered, except to note whether it corresponded with their ideas of value, and the 
umpire stated that tht alleged stolen articles were not included at all. 

The order is affirmed. 

Stone, J. Thinking that the case should go back for findings on the issue of 
willfully false swearing resorted to in support of the claim, I dissent. 
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ROBBINS v. FARMERS’ MUT. FIRE INS. ASS’N. (No. 60.) 
(Supreme Court of New Jersey. June 9, 1926.) 
133 Atlantic Reporter, 513. 
1. INSURANCE. 

On question of forfeiture for nonpayment of assessment where mutual fire in- 
surance policy provided that mailing notice of assessment on premium note should 
be deemed legal service upon insured, issue as to whether insured received such 
notice held improperly submitted. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


2. INSURANCE—POLICY CONDITIONS TO BE PERFORMED AFTER 
LOSS MAY BE WAIVED, BUT CONDITIONS AND PROVISIONS RE- 
LATING TO FORMATION AND CONTINUANCE OF POLICY CAN- 
NOT BE WAIVED. 


Conditions in policy as to acts to be performed after. loss has occurred may be 
waived by officer or agent of company, but conditions and provisions relating to 
formation and continuance of policy are essential to its binding force and cannot be 
waived. 

(For other cases, see Insurance, Dec. Dig. §§ 141[1], 372.) 

3. INSURANCE. 


Agreement of agent and secretary of mutual fire insurance company waiving 
policy, requirement of payment of assessment within 30 days of notice thereof 
held ineffectual. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 


_ .Acion by Marcus Robbins against the Farmers’ Mutual Fire Insurance Asso- 
ciation. Defendant’s motion for a directed verdict was refused. On defendant’s 
rule to show cause. Rule made absolute. 


Argued October term, 1925, before Gummere, C. J., and Kalisch and Camp- 
bell, JJ. 


Elmer King, of Morristown, for the rule. 
Joseph T. Lieblich, of Paterson, opposed. 


Per CuriAM. This is an action brought to recover a fire loss on a policy of 
insurance issued November 13, 1922, by the Farmers’ Mutual Fire Insurance Asso- 
ciation to Michael Sosnowski (the assignor of the plaintiff), expiring by limitation 
of time on November 13, 1925. The defendant is a mutual company. The fire 
losses against which it issues its policies are met by assessments on the notes of 
the policyholders given at the time the policies are isued. The present policy is in 
form the standard required by our statute. Among its provisions are the following. 

“(1) When there shall be claims against the company for losses, the board of 
directors may order the secretary to levy an assessment on the promissory notes 
held by the company for such percentage as will pay said claims and the cost of 
assessment and collection; a notice of the amount of each assessment mailed to 
each member shall be deemed to have been duly and legally served upon him. In 
case any member shall neglect or refuse to pay his assessment * * * within thirty 
days from the date of the notice therof, his policy shall immdiately thereafter be- 
come null and void. (2) This policy is made and accepted subject to the foregoing 
stipulations and provisions, * * * and no officer, agent or other representaitve of 
this company shall have power to waive any provision or condition of this policy, 
except,” etc. 

Fire losses having occurred during the year 1923, an assessment was levied 
to pay such losses, and a notice of such assessment was issued on October 1, 1923, 
to the various policyholders. The fact was undisputed that a copy of this notice 
was mailed to Sosnowski on October 11, 1923. It contained a statement of the 
amount of the assessment upon his premium note, and concluded as follows: 


“In default of payment within thirty days from the date of this notice, your 
policy will be null and void.” 

Sosnowski on the witness stand denied that he had received the notice mailed 
to him, but testified that on the 12th of November, 1923, between 8 and 9 o'clock 
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in the morning, he went to the office of the local agent of the company, in Hacketts- 
town, a Mr. Wade, and made the following statement to him: 

“Mr. Wade, my time has come to pay the assessments ;’ and I ask him, ‘I am 
a little short of money. What can we do? I cannot pay it right now.” 

He further testified that Mr. Wade thereupon called up the secretary of the 
company on the telephone, and, as a result of that conversation, informed him 
(Sosnowski) that, if he would pay the assessment before any other assessment was 
due, it would be all right. 

[1-3] The fire which is the basis of the present litigation occurred on Decem- 
ber 13, 1923; but prior to that time the defendant had notified the insured that 
his policy had become null and void for failure to pay the assessment referred to 
in the notice mailed on October 11th. In this situation, the defendant moved for 
the direction of a verdict on the ground that its liability on the policy had ceased to 
exist prior to the occurrence of the fire. This motion was refused, the court con- 
sidering that there were two questions to be determined by the jury: First, whether 
the notice of the assessment had been actually received by the insured; and, second, 
if it had, whether the enforcement of the forfeiture clause had not been waived by 
the combined action of the secretary of the company and the local agent, Wade. 
We think there was error in this view. By the acceptance of the policy, Sosnowski 
agreed that a notice of the amount of the assessment mailed to him should be 
deemed to have been duly and legally served upon him. By the very terms of this 
provision, the mailing of the notice, which was undisputed was legal service. We 
cannot concur in the view of the court that the promised extension of time by the 
secretary and the local agent, if proved, was a waiver of the forfeiture clause. 
While it is settled that conditions in the policy which are to be performed after a 
loss has occurred may be waived by an officer or agent of the company, it is 
equally well settled, we think, that no such power exists with relation to the condi- 
tions and provisions in the policy which relate to the formation and continuance of 
the contract of insurance and are essential to the binding force of the contract 
while it is running. Carson v. Jersey City Ins. Co., 43 N. J. Law, 300, 39 Am. 
Rep. 584; Dimick v. Metropolitan Ins. Co., 69 N. J. Law, 398, 55 A. 291, 62 
L. RA 7A. 

For the reasons above indicated, we conclude that the motion to direct a ver- 
dict should have been granted. 

The rule to show cause will be made absolute. 


INTERSTATE ICE & POWER CORPORATION y. UNITED STATES 
FIRE INS. CO. 
(Court of Appeals of New York. June 1, 1926.) 
152 Northeastern Reporter, 476. 

6. INSURANCE—THAT FIRE POLICY INSURED UNPAID INTEREST 
IN MACHINERY, SOLD UNDER CONDITIONAL SALE AND NOT IN 
TERMS, PROPERTY ITSELF HELD NOT TO REQUIRE CREDIT 
AGAINST LOSS FOR SALVAGE VALUE, WHERE DEBT HAD NOT 
BEEN EXTINGUISHED WHEN INDEMNITY BECAME DUE. 

That fire policy insured unpaid interest in machinery sold, under contract of 
conditional sale and not in terms, the property itself held not to require credit against 
fire loss for salvage value of machinery as measured by appraisal, where the debt 
had not been extinguished when indemnity became due. 

(For other cases, see Insurance, Dec. Dig. §503.) 

7. INSURANCE. 

Fire insurer of sellers unpaid interest in machinery under contract of condi- 
tional sale which pays seller balance due it on partial destruction of machinery by 
fire is subrogated to seller’s remedies against buyer. 

(For other cases, see insurance, Dec. Dig. § 606[1].) 


8. INSURANCE—EXECUTORY AGREEMENT OF BUYER UNDER CON- 
DITIONAL CONTRACT TO RESELL TO SELLER ON SPECIFIED 
DATE, SELLER TO RETURN NOTES, HELD NOT TO PRESENTLY 
DIVEST INTEREST OF BUYER AS RESPECTS INSURANCE. 
Executory agreement, whereby buyer of machinery under contract of condi- 

tional sale agreed to resell the machinery to seller at specified future date and re- 
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leased seller from claims and consented to judgment for return of machinery, and 
the seller agreed to surrender notes received under contract of conditional sale, did 
not presently divest interest of conditional buyer as respects insurance. 


(For other cases, see Insurance, Dec. Dig. § 123.) 
9. INSURANCE. 
Contract of buyer under conditional sale to resell property, to seller held to not 


affect insurable interest, where latter refused to accept title and former treated 
contract as abandoned. 


(For other cases, see Insurance, Dec. Dig. § 123.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action on a policy of insurance by the Interstate Ice & Power Corporation, 
assignee of the Machinery Utilities Company, Incorporated, against the United States 
Fire Insurance Company. From a judgment of the Appellate Division (215 App. 
Div. 768, 213 N. Y. S. 826), affirming a judgment of the Trial Term for plaintiff, 
entered on a directed verdict, defendant appeals by permission. Affirmed. 

Joseph Thurlow Weed, of New York City, for appellant. 

Woolsey A. Shepard, of New York City, for respondent. 

Carpozo, J. The action is brought upon a policy of insurance whereby the 
defendant insured Machinery Utilities Company, Inc., plaintiff's assignor, against 
loss or damage by fire in the sum of $13,000 “on their unpaid interest in the com- 
plete machinery installed in ice-making plant of C. S. Brady” at. Rocky Mount, N. C. 

[1] The machinery covered by the policy was sold to Brady by Machinery 
Utilities Company, Inc., in 1923, under a contract of conditional sale. The price, 
payable in installments, was to be $15,560, with interest on the deferred payments. 
“It is understood that we are to retain title to all of the above equipment until 
same has been fully paid for.” This is not a contract for a chattel mortgage as 
the defendant would have us say. Its provisions stamp it unmistakably as a con- 
tract of conditional sale. 

There was default by the vendee in the payment of installments of the price. 
Thereupon, in September, 1923, plaintiff, which had succeeded to the rights of 
the conditional vendor, began a proceeding known as a claim and delivery pro- 
ceeding in the courts of North Carolina. Upon process issued in that proceeding, 
the sheriff made return that he had seized the machinery therein described and 
delivered it to the plaintiff. The affidavit upon which he acted was to the effect 
that plaintiff was entitled to the possession by virtue of “a certain chattel mortgage 
or instrument retaining title.” 

The seizure of the property was followed by an agreement between plaintiff and 
Brady for the settlement of their differences. By this agreement, made in October, 
1923, plaintiff was to buy and Brady to sell the real property at Rocky Mount 
and all its machinery and appurtenances, the conveyance to be delivered December 
1, 1923. Upon the closing of title, plaintiff was to surrender the notes received from 
Brady under the contract of conditional sale, and Brady released the plaintiff from 
any and all claims, and consented that judgment be entered in its favor in the 
proceeding then pending. Before this agreement could be carried out a fire destroyed 
the building and damaged the machinery, which, despite the levy by the sheriff, had 
been left in its old location. By agreement, there was an appraisal of the loss under 
the policy in suit. The sound value of the property was fixed at $20,517, and the 
damage at $12,165, with the result that the salvage value was $8,352. At the time 
of the fire the balance due upon the contract of conditional sale was $11,987. The 
trial court gave judgment for that amount, and the Appellate Division unanimously 
affirmed. The defendant insists that credit should have been given for the full 
value of the property retaken, which would wipe out the loss altogether, or in any 
event for the salvage value, $8,352, which would reduce the loss to $3,635. 

[2-5] We find no error in the judgment. The point is made that before the 
fire the unpaid debt was extinguished by the seizure of the chattels. We think 
the debt was still alive. A retaking of property by a conditional vendor is not a 
rescission of the contract. If this may once have been doubtful (Bogert, Com- 
mentaries on Conditional Sales, pp. 166, 169. 170, 171, collating the decisions), the 
doubt has been dispelled by the Uniform Conditional Sales Act, which became 
part of the law of New York in 1922. The vendor after retaking may resell, and 
hold the vendee for any deficiency resulting. Personal Property Law [Consol. 
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Laws, c. 41], §§ 80-b, 80-d, as added by Laws 1922, c. 642, § 2. Nothing in this 
record justifies a finding that the privilege of resale was abandoned or lost. We 
may assume, without deciding, that unreasonable delay in exercising the privilege of 
resale is evidence of an election by the vendor to keep what it has retaken and 
thus release the vendee. Personal Property Law, § 80-c. Cf., as to chattel mort- 
gages, Harrison v. Hall, 239 N. Y. 51, 145 N. E. 737. Delay, unless forbidden by 
statute, may not be found to be unreasonable without reference to the circumstances. 
Here, the seizure under provisional process was accompanied by an undertaking 
whereby a duty was imposed to return what had been seized if return should be 
adjudged. Not unreasonably the vendor before reselling would await the outcome 
of the suit. Within a fortnight following the seizure, a fire had occurred. What was 
left was not the completed machinery, but only dismembered parts. Proof of loss 
was served November 27, 1923, and the 60 days allowed for payment expired 
January 26, 1924. Then, if not before, the right to indemnity accrued. The defend- 
ant refers to section 65 of the statute governing conditional sales as exacting resale 
within a period of 30 days. The fact seems to be overlooked that section 65 as it 
once stood (Laws 1909, c. 45 [Consol. Laws, c. 41]), has been superseded by sec- 
tions 79 and 80 (Laws 1922, c. 642). Under the present act, which was in force 
in 1923, resale is not a duty if at the time of the retaking less than 50 per centum 
of the purchase price has been paid under the contract unless written notice demand- 
ing a resale has been given by the buyer. Section 80. The purchase price of this 
machinery was $15,560, and the amount unpaid $11,987.53. . In such circumtansces 
resale was not required within any determinate time in order to relieve the vendor 
from the inference of an election (under section 80-c) to keep the chattels as its 
own. At most, such an inference would arise when delay, became unreasonable. We 
cannot say as matter of law that this limit has been exceeded. For all that appears 
the claim and delivery proceeding is still pending and undetermined. Still less can 
we sal that the limit had been exceeded when the right of action for indemnity 
matured under the policy. Royal Insurance Co. v. Stinson, 103 U. S. 25, 27, 28, 
26 L. Ed. 473. 

[6,7] If the debt had not been extinguished when indemnity was due, there can 
be no force in the contention that the form of the policy, insuring the unpaid in- 
terest, and not in terms the property itself, exacts a credit for the salvage value of 
the machinery as measured by the appraisal. No one can be sure that such value 
will be realized when the time to resell arrives. Before the fire, the vendor’s un- 
paid interest was secured by complete machinery appraised at $20,000 and more. 
As a consequence of. the fire, there remains the precarious security of separate or 
dismembered parts. The case in this aspect is ruled by Execlsior Fire Ins. Co. 
v. Royal Ins. Co., 55 N. Y. 343, 353, 359, 14 Am. Rep. 271. “When an appreciable 
loss has occurred to the property from fire, its capacity to pay the mortgaged debt 
has been affected; it is not so well able to pay the debt which is upon it.” 55 N. 
343, at page 359. Here the capacity has been impaired to the extent of $12,165, 
if not more. The defendant is amply protected by the right of subrogation. Let 
it pay to the vendor what is still due upon the sale. It will then succeed by subro- 
gation to the remedies available against the conditional vendee. 

[8,9] There remains a final point which deserves a word of notice. The 
defendant argues that by force of the agreement of October, 1923, the interest of 
the conditional vendee in the machinery conditionally sold was presently divested, 
and the obligation to pay for it released. The October agreement, read in its en- 
tirety, looks wholly to the future. The machinery is to go back to the vendor and 
the notes are to be surrendered, upon the conveyance and not before. When the 
closing day arrived, the fire had occurred, and the buyer, rightly or wrongly, 
refused to accept the title. The seller did not elect to sue for specific performance. 
He treated the contract as abandoned, sued at law for damages, and thereafter 
recovered judgment. The title to land and machinery remained where it would 
have been if no such contract had been made. 

The judgment should be affirmed, with costs. 

Hiscock, C. J., and Pound, McLaughlin, Crane, and Lehman, JJ., concur. 

Andrews, J., absent. 

Judgment affirmed. 
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GREENWICH BANK vy. HARTFORD FIRE INS. CO. OF HARTFORD, 
CONN., and other cases. 


(Supreme Court, Trial Term, New York County. June, 1926.) 
216 New York Supplement, 315. 


1. INSURANCE—INSURED’S FAILURE TO GIVE IMMEDIATE NOTICE 
OF LOSS, AS REQUIRED BY FIRE POLICIES, HELD NOT EXCUSED 
i OF MISTAKEN ASSUMPTION THAT POLICIES HAD 
LAPSED. 


Insured’s failure to give immediate notice of loss, as required by fire policies, 
was not excused because delay was caused by mistaken assumption of his agent 
that policies had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


2. INSURANCE—INSURER’S RETENTION, WITHOUT PROTEST, OF 
PROOFS OF LOSS FURNISHED AFTER TIME FOR NOTICE OF 
LOSS HAD ELAPSED, HELD NOT WAIVER OF REQUIREMENT. 
Insurer’s retention, without protest, of proofs of loss furnished after time for 

giving notice of loss had elapsed, and insured’s rights had been lost, was not a 

waiver of requirement that notice of loss be given immediately. 
(For other cases, see Insurance, Dec. Dig. § 560[1].) 


Action by the Greenwich Bank against the Hartford Fire Insurance Company 
of Hartford, Conn., heard with other cases. Verdicts directed for defendants. 

Goldstein & Goldstein, of New York City (David Goldstein and Alex Davis, 
both of New York City, of counsel), for plaintiff. 

Frederick T. Case, of New York City, for defendants. 

PROSKAUER, J. Irrespective of the other defenses, plaintiff cannot recover for 
failure to give immediate notice of loss. The fires occurred on January 29 and 
February 17, 1922. The notice was not mailed till March 1, 1922. Plaintiff relies 
on the following facts to justify delay: The assured’s broker turned over all of 
the policies (except the ones here involved) to the adjusters, who had been em- 
ployed to represent assured. He did not turn over the policies here sued upon, 
because he assumed that these companies (having refused to transfer the policies 
to the receiver for the assured) would not be liable for the loss. 

{1] These facts do not excuse the delay. In every case cited by plaintiff the 
delay was either waived (Weed v. Hamburg-Bremen Fire Ins. Co. 133 N. Y. 
394, 31 N. E. 231; O’Brien v. Phoenix Ins. Co., 76 N. Y. 459; Carpenter v. German- 
American Ins. Co., 135 N. Y. 298, 31 N. E. 1015), or was due to unavoidable 
delay (Matthews v. American Cent. Ins. Co.,-154 N. Y. 449, 48 N. E. 751, 39 
L. R. A. 433, 61 Am. St. Rep. 627; Solomon v. Continental Fire Ins. Co., 160 
N. Y. 595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St. Rep. 707; Will & Baumer 
Co. v. Rochester German Ins. Co., 140 App. Div. 691, 125 N. Y. S. 606). Here 
the delay was caused by the mistaken assumption of ‘the assured’s agent that the 
policies had lapsed. Though some decisions have excused delay for mutual mistake 
(Tracey v. Standard Acc. Ins. Co. [1920] 119 Me. 131, 109 A. 490, 9 A. L. R. 521), 
or unavoidable delay (Metropolitan Casualty Ins. Co. V. Johnston, 247 F. 65, 159 
C. C. A. 283, 7 A. L. R. 175), none have gone so far as to hold the assured’s 
unilateral mistake of law an excuse. So to do would entirely defeat the clause 
requiring immediate notice of loss. 

{2} The only fact relied upon as constituting a waiver is that the insurance 
companies subsequently retained the formal proofs of loss. There are cases (such 
as O’Brien v. Phoenix Ins. Co., 76 N. Y. 459) which hold that, where there are 
formal defects in proof of loss, its retention without protest by the company will 
constitute a waiver. These cases rest on the principle that the assured, lulled into 
security, refrained from doing something which he might otherwise have done to 
perfect his claim. But here the proofs of loss were not served until weeks after 
expiration of a reasonable time for the giving of the preliminary notice of loss. In 
this the case is similar to Perry v. Caledonian Ins. Co., 103 App. Div. 113, at page 
117, 93 N. Y. S. 50, 52, where Houghton, J., writes: 

“Silence operates as an assent, and creates an estoppel only where it has the 
effect to mislead. * * * The plaintiff was in no way misled by the retention of the 
proofs of loss. His rights were gone before he attempted to serve them. His 
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position was made no different, because the company ignored his statement, or 
failed to inform him that his proofs of loss were not properly furnished.” 

In Sinincrope v. Hartford Fire Ins. Co., 207 App. Div. 114, at page 117, 201 
N. Y. S. 615, 618, Clark, J., writes: 

“Concededly the paper claimed to be a proof of loss was not served until 
long after the 60-day period had expired. That being so, whatever rights plaintiffs 
had under the policy were extinguished by the terms of the policy itself, so that 
the retention of the so-called proofs of loss, concededly served late, would not 
estop defendant from claiming such failure as a defense, and insisting that the 
insured was not entitled to recover on the policy.” 

In the instant case the assured lost its rights under the policies when it failed to 
give immediate notice of loss. Its cause of action was gone when it served its 
proofs of loss. Therefore their retention by the insurance companies was not a 
waiver. 

Verdicts directed for the defendants; exceptions to plaintiff; 30 days’ stay; 60 
days to make a case. 


MORTT v. LIVERPOOL & LONDON & GLOBE INS. CO., Limited. 
(No. 591.) 
(Supreme Court of North Carolina. May 27, 1926.) 
133 Southeastern Reporter, 337. 

1. INSURANCE—INVENTORY ON SMALL STOCK OF MERCHANDISE 
SHOWING NUMBER OF PAIRS OF SHOES, WITH STOCK NUMBER 
AND PRICE OF EACH, AND VALUE OF GROCERIES, HARDWARE, 
DRY GOODS, NOTIONS, HATS, PANTS, BOYS’ AND MEN’S SUITS 
SEPARATELY, HELD SUBSTANTIAL COMPLIANCE WITH PROVI- 
SIONS OF STANDARD FORM FIRE POLICY RELATIVE TO IN- 
VENTORY (C. S. § 6437). 

Inventory, made one day after fire, with articles listed at cost price, showing 
number of pairs of shoes, with stock number and price of each, and value of 
groceries, harware, drygoods, notions, hats, pants, boys’ and men’s suits separately, 
held substantial compliance with provisions of standard form fire policy of C. S. 
§ 6347, relative to inventory. 

(For other cases, see Insurance Dec. Dig. § 335[2].) 


2. INSURANCE—FIRE POLICY ON STORE BUILDING, STOCK OF 
MERCHANDISE, AND STORE FURNITURE AND FIXTURES, IS- 
SUED UNDER SINGLE ENTIRE PREMIUM, WITH IDENTITY OF 
RISK, HELD VOID IN ENTIRETY ON SALE OF BUILDING, IN VIO- 
LATION OF POLICY (C. S. § 6437). 

Fire policy on standard form, under C. S. § 6437, on stock of merchandise, 
store building, and store furniture and fixtures, issued under single entire premium, 
and having identity or risk, held single indivisible policy, so that sale of store build- 
ing, in violation of policy, rendered it void in entirety. | 

(For other cases, see Insurance, Dec. Dig. § 328[15].) 


3. INSURANCE. 
Knowledge of agent is imputed to insurer. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


4. INSURANCE—CONSENT OF AGENT TO ASSIGNMENT OF FIRE 
POLICY, WITH KNOWLEDGE THAT IT HAD BECOME VOID, HELD 
TO ESTOP INSURER .FROM DENYING VALIDITY. 

Where fire policy on. stock of merchandise, store fixtures, and store building 
was breached by sale of store building without consent, rendering policy void in 
entirety, consent of agent having knowledge of sale of building to assignment of 
policy in so far as covering stock of merchandise and store fixtures held to estop 
insurer to deny liability under that portion of policy. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

Appeal from Superior Court, Haywood County; Brock, Judge. 

Action by Mrs. Mintie Mortt against the Liverpool & London & Globe Insur- 
ance Company, Limited. Judgment for plaintiff, and defendant appeals. No error. 

Action to recover upon policy of insurance for loss resulting from total destruc- 
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tion, by fire, of stock of merchandise and store furniture and fixtures, contained 
in a store building at Japan, Graham County, N. C. The policy was, in form, the 
standard fire insurance policy of the State of North Carolina. C. S. § 6437. It 
was issued by defendant on April 5, 1924, and in consideration of the stipulations 
therein named and of the premium therein recited, insured C. D. Mortt, as owner, 
against loss or damage, by fire, for the term of one year, to a store building, in 
the sum of $150, to a stock of merchandise, while contained in said building, in 
the sum of $1,900, and to store furniture and fixtures, while contained in said build- 
ing, in the sum of $80. The policy contains, among others, the following provi- 
sion, to wit: 

“This entire policy shall be void, unless otherwise provided by agreement in 
writing, added thereto: * * * 

“(d) If any change, other than by the death of the insured, takes place in the 
interest, title or possession of the subject of insurance (except change of occupants 
without increase of hazard) ; or 

“(e) If this policy be assigned before a loss.” 

On May 1, 1924, the insured, C. D. Mortt, sold the store building, covered by 
the policy, to T. J. Edwards, to whom he and his wife, the plaintiff in this action, 
conveyed the same by deed, which was duly recorded on May 3, 1924, in Graham 
county. 

On June 19, 1924, C. D. Mortt sold the stock of merchandise, and the store 

furniture and fixtures, covered by the policy, to the plaintiff, Mrs. Minnie Mortt, 
his wife. The policy was on said date duly assigned by C. D. Mortt to the plaintiff, 
with the consent in writing of defendant, as appears from indorsements on said 
policy. 
- Thereafter, to wit, on July 29, 1924, the store building, together with the stock 
of merchandise and the store furniture and fixtures, was totally destroyed by fire. 
The policy contains the three-fourths value clause. The stock of merchandise, as 
shown by the inventory taken by plaintiff on June 30, 1924, was worth $3,097. The 
store furniture and fixtures were worth $200. 

Plaintiff testified that Mr. Long, the agent of defendant, who issued the policy, 
and who signed the indorsement, consenting in behalf of defendant to its assign- 
ment by C. D. Mortt to plaintiff, knew that her husband, C. D. Mortt, had sold, 
and that he and she had conveyed the store building prior to the date of the assign- 
ment; that she did not remember whether she had told him so or not, but 
that her husband had told him of the sale. Mr. Mortt testified that, after the issu- 
ance of the policy, and prior to the sale of the stock of merchandise to plaintiff 
and the assignment of the policy to her, he had a conversation with Mr. Long about 
the sale of the building; that he talked with him about the sale. Defendant offered 
no evidence. 

The issues submitted to, and answered by, the jury were as follows: 

(1) Did the plaintiff and the defendant enter into this contract for insurance, 
as alleged in the complaint? Answer: Yes. 

(2) Was the plaintiff’s stock of goods and fixtures destroyed by fire, as al- 
leged in the complaint? Answer: Yes. 

(3) What amount, if any, is the plaintiff entitled to récover? Answer: $1,980, 
with interest from September 29, 1924. 

From judgment upon this verdict, defendant appealed. 

Alley & Alley, of Waynesville, and John M. Robinson, of Charlotte, for 
appellant. : 

Morgan & Ward, of Waynesville, for appellee. 

Connor, J. [1] Defendant’s first assignment of error is based upon its con- 
tention that “the court erred in allowing the plaintiff to introduce in evidence the 
alleged inventory dated June 30, 1924, consisting of seven sheets, and marked 
Exhibit P-I. Plaintiff testified that she and her husband made the inventory of 
the articles of merchandise, composing her stock of goods, on June 30, 1924. The 
articles were listed at the cost price. The fire occurred on July 29, 1924. Between 
the date of the inventory and the date of the fire, plaintiff was sick, and sold very 
few goods from the stock. More goods came in than were sold. The sheets 
offered in evidence as an inventory show the number of pairs of shoes, with stock 
number and price of each,-and the value of the groceries, hardware, dry-goods, 
notions, hats, pants, boys’ and men’s suits, separately. In view of the character of 





Fire] Mortt v. Liverpool and London and Globe Ins. Co. 529 


the business which plaintiff was conducting, and the size of her stock, we must 
hold that there was a substantial compliance by her with the provisions of the 
policy relative to an inventory. Arnold v. Ins. Co., 152 N. C. 232, 67 S. E. 574. 
We find no error in the overruling by the court of defendant’s objection to the 
evidence. 

[2] By its exceptions to the refusal of the court to allow its motion for judg- 
ment as of nonsuit, at the close of the evidence, and to the instruction of the court 
to the jury that, “if you believe the evidence, you will answer the first issue ‘Yes,’ 
the second issue ‘Yes,’ and the third issue ‘$1,980, with interest from September 29, 
1924,’ ” defendant presents its contention that plaintiff cannot recover in this action, 
for that the entire policy was avoided by the sale and conveyance by the insured 
of the store building covered by the policy. not only as to the building conveyed, 
but also as to the stock of merchandise and as to the store furniture and fixtures. 
Plaintiff contends that, conceding that, by the change in the ownership of the store 
building, resulting from its sale and conveyance by the insured, prior to the assign- 
ment of the policy to plaintiff, the policy was avoided as to the store building, it 
was and remained in full force and effect with respect to the stock of merchandise 
and to the store furniture and fixtures. These contentions involve the question 
as to whether the contract evidenced by the policy was divisible or indivisible as 
between C. D. Mortt, the insured, and defendant, the insurer. This question has 
been authoritatively determined in this jurisdiction. Conceding that there is much 
conflict among the decisions in different jurisdictions on the question here presented, 
this court has said in Coggins v. Ins. Co., 144 N. C. 7, 56 S. E. 509, 8 L. R. A. 
(N. S.) 839, 119 Am. St. Rep. 924: 

“W ithout going into any extended review of these different decisions, we are 
of opinion that the great weight of authority, as well as the better reason, establishes 
the positions that when, to the fact that the premium is entire, there is added the 
fact of identity of risk, the obligation is single, and on breach of the stipulation all 
recovery is barred. This question of identity of risk being held the determinative 
factor in policies of this kind, where the amounts are separate and the premiums 
entire, is very well treated in a note to Wright v. Insurance Co. [12 Mont. 474] 31 
P. 87,.19 LL RB. Av vi? 

Cuthbertson v. Insurance Co., 96 N. C. 480, 2 S. E. 258, and Briggs v. Insurance 
Co., 88 N. C. 141, are cited in support of the holding that identity of risk is the 
controlling feature in the decision of the question. 

In Coggins v. Insurance Company, the policy covered the building and also a 
stock of merchandise contained therein; the amount of insurance on the building 
being fixed in the policy at $200, and that on the stock of merchandise at $1,500. 
Both were destroyed by fire before the expiration of the term for which the 
property had been insuréd. There was a violation of the “iron-safe clause.” It 
was held that, by the terms of the policy, this violation avoided the policy both as 
to the stock of merchandise and as to the building. Judge Hoke, writing the 
opinion for the court, says: 

“True, the amount of the insurance is apportioned, a definite sum being speci- 
fied for the building and another for the goods. It is also true that the stipulations 
of the iron-safe clause are more especially addressed to the insurance of the goods; 
but the premium on the policy is entire; the concluding stipulation is to the effect 
that if the insured fails to produce the set of books and inventories as required by 
the contract, the policy shall become null and void and the ‘failure shall constitute 
a perpetual bar to any recovery thereon.’ And furthermore, the goods are insured 
‘while they are contained in the storehouse, and not elsewhere;’ thus making the 
risk on the goods and on the building substantially identical.” 

In the instant case, by its policy of insurance, defendant, for one entire pre- 
mium, insured C. D. Mortt, the owner, against loss or damage, by fire, to three 
classes of property, to wit: (1) The store building; (2) the stock of merchandise; 
(3) the store furniture and fixtures, the insurance on the two last-named classes of 
property to be in force only “while contained in this building.” Here we have both 
(1) an entire premium, and (2) an identity of risk. The obligation is, therefore, 
single. It is expressly stipulated that change in the interest, title. or possession of 
the subject of the insurance shall avoid the entire policy. The admited violation of 
this stipulation rendered the entire policy void, not only as to the property, the title 
to which was changed by the sale and conveyance, but also as to the property, the 
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title to which remained in the insured.: The entire policy having become void by 
the act of the insured, no action could thereafter be maintained by him for any 
recovery upon the policy. We necessarily reach this conclusion under the law as 
declared by this court in Coggins v. Insurance Co. The law has been declared 
otherwise in other states and in other jurisdictions, both before and since that 
decision. We do not find the reasoning which has led other courts to a different 
conclusion from that reached by this court so conclusive as to justify us in consider- 
ing whether the decision of the question in Coggins v. Insurance Company should 
be overruled, and we therefore follow that decision as the law in this state. See 
Joffe v. Niagara Fire Ins. Co., 116 Md. 155, 81 A. 281, Ann. Cas. 1913C, 1217, and 
full note in 51 L. R. A. (N. S.) 1047. The annotator says: 

“The earlier cases on this subject will be found collected and discussed in 
the note to Wright v. Fire Ins. Ass’n [12 Mont. 474, 31 P. 87] 19 L. R.A. 211. 
There has been very little change in the attitude of the courts since the publication 
of the earlier note, but such alterations of views as have taken place have been in 
ee the divisibility of a policy covering different kinds of property separately 
valued.” 

Where the different classes of property insured by the same policy are not 
exposed to the identical risk, and the rate of premium on each class is determined 
by this fact, it may well be held. on principle, that the contract is divisible; but, 
where the risk is identical, and the premium is entire, we hold the law to be, in this 
state, that the contract is indivisible. 

In Northern Assurance Co., Limited, of ‘London v. Case, 12 F.(2d) —~—, 
decided April 14, 1926, in the United States Circuit Court of Appeals, Fourth 
Circuit, a contrary view of the law is declared. Authorities are cited in the 
opinion in that case, written by Parker, Circuit Judge, in support of the decision, 
although it is said that some of the state courts of high authority hold policies of 
insurance upon a building and its contents indivisible on the theory that there is an 
identity of risk. The decision of the question there presented follows the law as 
declared in that circuit in the opinion of Judge Knapp in Downey v. German Alli- 
ance Insurance Co. (C. C. A. 4th) 252 F. 701, 164 C. C. A. 541. This decision, 
however persuasive the reasoning by which it is supported may be, cannot be 
authoritative with us. The law in this state is as declared in the opinion of Hoke, J., 
in Coggins v. Ins. Co., supra. 

{3, 4] The rights of the plaintiff in this action, however, under the policy, arise 
out of the assignment of the policy by the insured, with the consent in writing of the 
insurer, dated June 19, 1924. Conceding that the entire policy was void on that date 
as to the insured, and that no action could have been maintained by him on the 
policy, it does not necessarily follow that the policy was thereafter void as to 
plaintiff. The statement of the law in 32 C. J. 1314, § 563, is well supported by the 
authorities cited. It is as follows: 

“As a general rule, a ground for avoidance or forfeiture of a contract of insur- 
ance which is available as against the insured may be asserted as against any third 
person claiming the benefits of the contract, such as a third person beneficiary, or 
an assignee, or a creditor. Whtre, however, the policy has been assigned with the 
consent of the company in such manner as to become a new contract between the 
company and the assignee, it will not be avoided by misrepresentations upon the 
part of the original insured not material to the new agreement, nor by a subsequent 
breach of the policy by the assignor, and the assignee is not affected by conditions 
not appearing in the policy, and of which he had no knowledge.” 

In ance on Insurance, p. 413, it is said: 

“The assignment of a fire policy before it becomes a fixed liability by the loss 
of the property insured can be made only with the consent of the insurer, which 
transforms the assignment into a novation, and eliminates any question of con- 
flicting rights of assignor and assignee.” 

In Hall v. Niagara Fire Insurance Co., 93 Mich. 184, 53 N. W. 727, 18 L. R. A. 
135, 32 Am. St. Rep. 497. it was held that the assignment of an insurance policy, 
with the consent of the insurer, creates a new contract between the latter and the 
assignee, which is unaffected by any causes of forfeiture previously existing, and 
unknown to either party. It has been held that acts of the assignor, prior to the 
assignment, by which the policy was forfeited or became void as to him, do not 
affect the rights of the assignee, even where the insurer was ignorant at the time 
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of its consent to the assignment of the acts of forfeiture, or of acts which rendered 
the policy void as to the original insured. Ellis v. Ins, Company of North America 
(C. C.) 32 F. 646; City Fire Ins. Co. v. Mark, 45 Ill. 482; Continental Insurance 
Co. v. Munns, 120 Ind. 30, 22 N. E. 78, 5 L. R. A. 430. ‘Where the insurer has 
knowledge of such acts, and with such knowledge consents to the assignment of the 
policy to a purchaser of the property, and thereby becomes liable to him under the 
policy in the event of a loss, it is clear that an action by the assignee to recover for 
such loss cannot be barred by reason of any act of the assignor prior to the assign- 
ment, although the act rendered the policy void as to him. 

In the instant case, plaintiff knew of the act of the original insured, to wit, the 
conveyance by him of the store building, covered by the policy, which under its 
terms rendered the entire policy void. She, as his wife, had joined with him in the 
deed conveying the property. She offered evidence, which was uncontradicted, that 
defendant’s agent, who acted in its behalf in consenting to the assignment, also knew 
of the sale of the building. The knowledge of its agent is imputed to defendant, 
not upon the principle of waiver, for under the terms of the policy the agent was 
without power to waive the forfeiture resulting from the change in title of the 
store building, but upon the principle of estoppel. Johnson v. Ins. Co., 172 N. C. 
142, 90 S. E. 124; Grabbs v. Ins. Co., 125 N. C. 395, 34 S. E. 503. Defendant, 
with knowledge that the entire policy was void on June 19, 1924, consented to its 
assignment to plaintiff, and retained the unearned portion of the premium. It 
cannot be supposed that defendant consented to the assignment of a policy which 
it knew to be void and retained the unearned portion of the premium on a policy 
under which it had no liability to the assignee, the owner of the property insured by 
the policy. Forward v. Ins. Co., 142 N. Y 387, 37 N. E. 615, 25 L. R. A. 637. 
However this may be, we hodl that defendant cannot now resist recovery by plaintiff 
upon the facts, as the jury must have found them, if they believed the evidence. 
The judgment is affirmed. There is no error. 


IVY RIVER LAND & TIMBER CO., et al. v. NATIONAL FIRE & MARINE 
INS. CO. OF ELIZABETH, N. J. (No. 560.) 
(Supreme Court of North Carolina, June 9, 1926.) 
133 Southeastern Reporter 424 
1. INSURANCE—SERVICE OF SUMMONS ON FOREIGN INSURANCE 

COMPANY, BY LEAVING COPY WITH SECRETARY OF STATE, 

HELD INSUFFICIENT TO CONFER JURISDICTION, WHERE IT 

WAS NOT “DOING BUSINESS” WITHIN STATE, AND INSURED 

HAD NOT PROCURED LICENSE AUTHORIZING THEM TO SECURE 

POLICY (C. S. §§ 1137, 6288, 6410-6416, 6424-6427). 

Service of summons in suit on fire policy on foreign nonresident insurance com- 
pany, not admitted or authorized to do business within the state, by leaving copy with 
secretary of state held insufficient to confer jurisdiction, in view of C. S. §§ 6288, 6424, 
where company was not “doing business” within the state within section 1137 in that 
application for policy was made by brokers not engaged in business within the state 
to defendant at its home office in another state, and policy was issued and premium 
paid in that state, and insured had not procured a license under sections 6425-6427, 
authorizing them to procure a policy from defendant, it being immaterial that de- 
fendant had issued two other policies to state residents, where it did not appear that 
either of them was issued within the state; sections 6410-6416, being inapplicable. 

(For other cases see Insurance, Dec. Dig. § 627[2].) 


Appeal from Superior Court, Buncombe County; McElroy, Judge. 

Action by the Ivy River Land & Timber Company and others against the National 
Fire & Marine Insurance Company of Elizabeth, N. J. From an order dismissing 
action for want of proper service of summons, plaintiffs appeal. Affirmed. 

Summons in this action, issued on November 21, 1925, by the clerk of the superior 


court of Buncombe county, was returned indorsed by the sheriff of Wake county, as 
follows : 


“Received Nov. 24, 1925. Served Nov. 24, 1925, by leaving a true copy of this 
summons with W. N. Everett, secretary of state, for the state of North Carolina.” 


cs The rr of state transmitted, by mail, the said copy to defendant, at Eliza- 
beth, N. 





532 The Insurance Law Journal, Vol. 67 {Sept., 1926 


Plaintiffs are corporations, created and existing under the laws of North Caro- 
lina, each having its principal office and place of business in the city of Asheville, in 
said state; defendant is a corporation, created and existing under the law of New 
Jersey, having its principal office and place of business in city of Elizabeth, in said state. 

On November 7, 1924, defendant issued a policy of insurance, by which it insured 
plaintiffs against loss or damage by fire to certain property located in Buncombe 
county, N. C. Said policy was applied for, on behalf of plaintiffs, by Perry & Parker 
Company, Inc., New York brokers. It was executed and delivered in the state of 
New Jersey. The premium on said policy was paid to defendant in said state. The 
property insured by said policy was destroyed by fire on December 19, 1924, and this 
action was begun to recover the value of said property, in accordance with the pro- 
visions of said policy. , 

Defendant has sent no adjusters into the state’of North Carolina. It has not 
designated or appointed any agent, or other person within the state of North Caro- 
lina, upon whom process may be served. Defendant has never been admitted or 
licensed to do business in the state of North Carolina; it has no office or property of 
any kind in said state; nor has it any officers, directors, agents, or adjusters therein. 

On May 5, 1924, defendant issued a policy of insurance by which it insured the 
French Broad Flooring Company, then engaged in operating a flooring plant in 
Buncombe county, N. C., against loss or damage by fire to its property: located in said 
county and state. Said company paid, and defendant received, the premium on said 
policy, which remained in force and effect, according to its terms, for one year; at the 
expiration of said policy, defendant offered to renew it, but said company refused 
to accept such renewal. 

On December 31, 1925, defendant issued a policy of insurance, by which it insured 
the Williams-Brownell Planing Mill Company, then engaged in operating a planing 
mill in Buncombe county, N. C., against loss or damage by fire to its property located 
in said county and state; said policy is now, according to its terms, in full force and 
effect. 

The above-recited facts having been made to appear to the court by affidavits, upori 
the hearing of defendant’s motion, made upon its special appearance for that purpose, 
that the court strike out the return of the service of the summons in this action, and 
thereupon dismiss the action, and the court, upon consideration of all the affidavits, 
and the complaint filed in the cause, having found as a fact that defendant was not 
doing business in the state of North Carolina, it was ordered and adjudged that the 
return of the service of the summons in the action be stricken out, and that the 
action be dismissed for want of proper service of summons. From this order, plain- 
tiffs appealed. 

Merrick, Barnard & Heazel and Mark W. Brown, all of Asheville, for appellants. 

Jones, Williams & Jones, of Asheville, for appellee. 

Connor, J. [1] Defendant is a foreign insurance company, engaged in the fire 
insurance business. It has not been admitted or authorized to do business in this state, 
according to the laws thereof. Service of summons or other legal process cannot, 
therefore, be made upon defendant, as provided in C. S. §§ 6414 and 6415. No 
summons in this action has been served upon the insurance commissioner of this 
state, for the reason that plaintiffs do not contend that defendant has been admitted 
or authorized to do business in the state, under the provisions of article 16, c. 106, 
Cons. Stat. of 1919. 

Defendant is, however, a corporation, incorporated under the laws of another 
state. It has no property in this state; it has no officer or agent in the state, upon 
whom process against it may be served. Plaintiffs contend, however, that it was 
doing business in this state, and therefore that, under C. S. § 1137, summons in this 
action against defendant may be served upon the secretary of state by leaving a true 
copy thereof with him. Defendant admits that a copy of the summons, served on the 
secretary of state was mailed to it, at its office in the city of Elizabeth, N. J., and there 
received by it, but denies that it was doing business in the state of North Carolina, 
on the date of the issuance of the summons, or on the date of the issuance of the 
policy upon which this action is founded. 

The insured are citizens of North Carolina; the property insured against loss or 
damage by fire was located in North Carolina at the time the policy was issued, and 
also at the time it was destroyed by fire. The application for the policy, however, was 
made by a broker, engaged in business in New York, to the defendant, at its home 
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office; in the state of New Jersey; the policy was issued, and the premium was paid, in 
said state. The policy was not procured through any officer or agent of defendant in 
North Carolina or through any person in said state acting in its behalf. Defendant 
did not negotiate with insured, with respect to said policy through any person in this 
state. It has sent no adjuster or other agent into this state, since the destruction of 
the property insured by fire. Defendant has never expressly consented to be sued in 
the courts of North Carolina; there is no evidence of conduct, on its part, either before 
or since the issuance of the policy, from which such consent may be implied, unless it 
appears from the evidence submitted to the court, upon the hearing of defendant’s 
motion, that defendant was doing business in the state within the meaning of C. S. 
§1137. The court found as a fact that defendant was not doing business in the state, 
and therefore held that the court had not acquired jurisdiction of defendant in this 
action by service of the summons upon the secretary of state for North Carolina, 
and dismissed the action. In this we find no error. 

The validity of the service of summons in an action, instituted in the courts of 
this state against a foreign, or nonresident, corporation, upon the secretary of state, 
where it was contended that such corporation was doing business in this state, 
and that therefore’ the service upon the secretary of state was valid, has been con- 
sidered recently by this court in Lunceford v. Commercial Travelers’ Mut. Associa- 
tion, 190 N. C. 314, 129 S. E. 805, and in Railways v. Cobb, 190 N. C. 375, 129 S. E. 
828. Upon the facts in each of these cases it was held that the nonresident corpora- 
tion was doing business in the state, and that the service was valid. 

In the former case it was found as a fact by the trial court, and embodied in the 
judgment that: 

“Defendant issues and delivers contracts of insurance to residents of this state 
and collects from those insured by it in this state the annual dues and assessments 
agreed to be paid by the insured. An application of a resident of this state to de- 
fendant for insurance is dated at the post office address of the resident applicant, is 
also signed by the resident applicant, and the applicant is recommended by a resident 
already insured by defendant and called a member of defendant’s association. The 
application is signed by the member who recommended the applicant, and the accept- 
ance of the application also shows the post office address of such recommending mem- 
ber, and if and when a certificate or contract of insurance is issued and delivered 
to the applicant upon such application the contract of insurance so issued and de- 
livered makes the application therefor a part of the said contract of insurance. 

In the latter case, it is said in the opinion of the court, written by Stacy, C. J.: 

“It clearly appears from the record that the appealing defendant [i. e., the foreign 
corporation] is ‘doing business in this state.’ ” 

The record discloses that a resident corporation, a party defendant to the action, 
was the distributor in North Carolina of the nonresident or foreign corporation, and 
not merely a distributor of the articles manufactured by it, and that said resident 
corporation, through its officer, acted for the nonresident corporation, in some, if not 
all, of the transactions in this state out of which the action arose. It thus appeared 
that the foreign corporation was doing business in this state through an agent in this 
state. 

These two cases are clearly distinguishable from the instant case. In the instant 
case, the foreign corporation had no agent or other person acting in its behalf within 
the state of North Carolina. It would be a strained construction of the facts in this 
case, to hold that defendant came to North Carolina, and, by transacting business 
here, submitted itself to the jurisdiction of the courts of this state. Defendant was 
expressly forbidden by the law of this state to make any contract of insurance within 
this state upon or concerning property in this state, or with any resident of this state. 
C. S. § 6288. No action could be maintained upon such contract or policy for fire 
insurance in the courts of this state. C. S. § 6424. Plaintiffs, citizens of this state 
had not procured license from the insurance commissioner of the state as provided in 
C. S. § 6425, authorizing them to procure a policy of insurance from a foreign fire 
insurance company, not admitted or authorized to do business in this state. 

The fact that defendarit issued two other policies of fire insurance to residents 
of this state, upon property located in the state, is not determinative of the question 
involved in plaintiff's appeal. It does not appear that either of these policies—one 
issued before and the other subsequent to the issuance of the policy to plaintiffs— 
was issued in North Carolina, or through an agent or other person in the state. 
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Nothing else appearing, we must conclude that these policies were issued under 
the same circumstances as those under which the policy was issued to plaintiffs. It 
cannot be held that the issuance of one or more policies of fire insurance, by a cor- 
poration, created and existing under the laws of another state, and not authorized to 
do business in this state, insuring citizens of this state against loss or damage by fire to 
property situate in this state, the contracts for such policies having been made, and 
the premiums having been paid in the state in which the foreign corporation has its 
principal office and place of business, not by or through any agent of such corpora- 
tion or person authorized to act for it in this state, constitutes “doing business” in 
the state of North Carolina within the meaning of these words in C. S. § 1137. 

[2, 3] In determining the question whether a foreign corporation is doing busi- 
ness within a state, so as to be subject to its jurisdiction, and, to the end that such 
jurisdiction may be exercised, subject to service of process from its courts, in accord- 
ance with statutory provisions for such service, it has been generally held that the 
foreign corporation must have entered the state, in which process is sought to be 
served, in order that jurisdiction may be exercised therein for the purpose of carrying 
on its business in said state, and must have been within the state during the time such 
business was transacted. As a corporation may act only by its officers, agents, or 
other persons authorized to act for it, or in its behalf, the presence within a state of 
such officers, agents or other persons, engaged in the transaction of the corporation’s 
business therein, is generally held as determinative of the question. But no all-embrac- 
ing rule as to what is “doing business” has been laid down. The question is one of 
fact, and must be determined largely according to the facts of each individual case, 
rather than by the application of fixed, definite, and precise rules. In the last analysis, 
the question is one of due process of law under the Constitution of the United States. 
14a C. J. 1372, § 4079. See Alto v. Hartwood Lumber Co., 135 Wash. 368, 237 
P. 987. 

It is the policy of this state, as shown by its statute law, to protect its citizens, who 
wish to insure their property in this state against loss or damage by fire, by making 
it unlawful for any insurance company to make any contract of insurance upon or 
concerning property in this state, unless and except such compay is authorized to make 
such contract under the laws of the state. C. S. § 6288. No action may be maintained 
in the courts of this state upon a contract or policy of fire insurance issued upon prop- 
erty in this state by any company not authorized by law to transact insurance busi- 
ness in this state. C S. § 6424. Provision is made by law for the admission of foreign 
insurance companies to do business in this state. C. S. § 6410 et seq. Citizens of the 
state, who find themselves unable to procure protection for their property from the 
hazard of fire in companies authorized to do business in the state, may, upon comply- 
ing with the provisions of C. S. § 6425, be permitted to procure policies of fire insur- 
ance from companies not authorized to do business in the state. Five per cent. of 
the premiums paid for such policies shall be deducted by the insured, and remitted to 
the insurance commissioner of the state, and paid by him to the state treasurer. C. S. 
§ 6427. If any person licensed to procure insurance from an unauthorized foreign 
company fails to comply with the statute, under which he is authorized to procure 
such insurance, he shall be guilty of a crime. C. S. § 6426. 

The facts in the instant case, in which we affirm the order of the court below, 
upon its holding that defendant was not doing business in this state, are quite different 
from those upon which it was held in Penn L. M. F. Ins. Co. v. Meyer, 197 U. S. 407, 
25 S. Ct. 483, 49 L. Ed. 810, that the plaintiff in error, a Pennsylvania corporation, was 
doing business in the state of New York. In both cases, it is true, the policies of fire 
insurance were issued in the states in which the insurance company was incorporated ; 
the insured in both cases were residents of other states in which the actions were 
brought upon the policies, for loss or damage by fire to property situate in said states. 
In the latter case, nearly one-third of the fire risks assumed by the Pennsylvania com- 
pany were within the state of New York; in the instant case, only three policies had 
been issued by defendant, insuring residents of North Carolina against loss upon 
property situate in said state, thus showing that the .Pennsylvania company was 
engaged generally in the business of insuring property in New York, whereas the 
transactions of defendant with citizens of this state with respcet to property therein 
were occasional and sporadic. It has been held that a single isolated transaction does 
not constitute a doing of business within the state; in only a few jurisdictions has it 
been held otherwise. 14a C. J. 1373. Applications for policies were sent through the 
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mail by residents of New York to the company, at its home office in Philadelphia ; 
policies, executed in Philadelphia, by the company, were delivered by mail to the 
person insured, in New York. In the instant case the policies were applied for, 
issued, and delivered in New Jersey. No adjusters have been sent by defendant into 
this state, where this action was instituted, whereas it is found as a fact in the case 
cited and relied upon by appellants that the Pennsylvania Insurance Company had 
sent adjusters into the state of New York, relative to claims made by residents of 
that state under policies issued by the company upon property situate there. 

In support of this decision, the following authorities are cited and relied upon: 
Minn. Com. Men’s Association v. Benn, 261 U. S. 140, 43 S. Ct. 293, 67 L. Ed. 573; 
Hunter v. Mutual Reserve Life Ins. Co., 218 U. S. 573, 31 S. Ct. 127, 54 L. Ed. 1155, 30 
L. R. A. (N. S.) 686; Allgeyer v. Louisiana, 165 U. S. 578, 17 S. Ct. 427, 41 L. Ed. 
832; 14a C. J. p. 1379, § 4089 et seq., and cases cited; 21 R. C. L. p. 1340, § 91, and 
cases cited. ‘ 

Plaintiffs, having elected to procure a policy of insurance on their property 
in this state from a foreign insurance company which had not sought admission into 
this state, under its laws, and which had not entered the state for the transaction of its 
business, and thereby subjected itself to its jurisdiction, cannot complain that the courts 
of this state have not acquired jurisdiction of said company by the service of the 
summons in this action, to enforce their claim under said policy. 

The order must be affirmed. 


CONCORDIA FIRE INS. CO. er at. v. WISE er at. (No. 14575.) 
(Supreme Court of Oklahoma. Feb. 9, 1926. Rehearing Denied March 16, 1926.) 
246 Pacific Reporter 595. 

(Syllabus by the Court.) 

1. INSURANCE—IN ACTION TO COLLECT FIRE INSURANCE POLICY, 
ANSWER, ALLEGING THAT INSURED WILLFULLY AND INTEN- 
TIONALLY DESTROYED BUILDINGS AND PROPERTY INSURED 
AND SETTING OUT POLICY SUED ON, WAS SUFFICIENT TO PLEAD 
CONSTRUCTIVE FRAUD. 

In a suit to collect a fire insurance policy, an answer setting out that the insured 
willfully, deliberately, and intentionally set fire to and destroyed the buidings and 
property insured, as described in the petition of the insured, and the policy sued upon, 
is sufficient to plead a constructive fraud upon the part of the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


2. INSURANCE—IN ACTION TO COLLECT INSURANCE POLICY, IT IS 
NOT NECESSARY TO ALLEGE FRAUD BY INSURED IN DIRECT 
TERMS; IT BEING SUFFICIENT IF FACTS ARE STATED FROM 
WHICH FRAUD IS IMPLIED. 

It is not necessary that the pleading allege fraud in direct terms; pleading may 
be sufficiently made by stating the facts from which fraud is implied. 
(For other cases, see Insurance, Dec. Dig. § 640[2].) 


3. EVIDENCE—IN ACTION ON INSURANCE POLICY, EVIDENCE 
OFFERED BY INSURERS OF PREVIOUS FIRES AND LOSSES BY 
INSURED OVER PERIOD OF 17 YEARS, LAST OF WHICH WAS 5 
YEARS BEFORE LOSS IN QUESTION OCCURRED, TO BE ADMIS- 
SIBLE MUST BE LOGICALLY: AND NATURALLY CONNECTED, 
SHOWING PLAN OR SCHEME BY INSURED TO DEFRAUD. 

Evidence offered by insurance companies of previous fires and losses by the insured, 
covering a period of 17 years, the last of which was about 5 years before the loss 
occurred on which this suit was brought, to be admissible must be logically and natur- 
ally connected, showing a plan or scheme on the part of the insured to defraud the 
insurance company. 

(For other cases, see Evidence, Dec. Dig. § 135[1].) 


4. EVIDENCE—PROOF OF DIRECT SUBSTANTIVE CRIME OTHER THAN 
ONE IN QUESTION IS NEVER ADMISSIBLE UNLESS THERE IS 
SOME LEGAL CONNECTION BETWEEN TWO ON WHICH IT CAN BE 
SAID THAT ONE TENDS TO ESTABLISH OTHER. 

Whatever may be the object of evidence as to other offenses or to prove motive 
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of intent or guilty knowledge or to show a general plan or scheme, proof of a direct 
substantive crime is never admissible, unless there is some legal connection between 
the two, upon which it can be said that one tends to establish the other. 


(For other cases, see Evidence, Dec. Dig. § 129[5].) 


5. EVIDENCE—IN ACTION TO RECOVER ON FIRE POLICY, TESTIMONY 
OF WITNESS WHO HAS SINCE DIED, GIVEN IN PROSECUTION OF 
INSURED FOR BURNING BUILDING COVERED BY INSURANCE, IS 
PROPERLY EXCLUDED (COMP. ST. 1921, §§ 623, 2491, 2536, 3071). 

In an action to recover on a fire insurance policy, the testimony of a witness who 
has since died, given in the criminal proceedings against the insured for burning the 
building covered by insurance, is properly excluded. 

(For other cases, see Evidence, Dec. Dig. § 577%.) 

Harrison, Phelps, and Riley,.JJ., dissenting. 

Appeal from District Court, Craig County; A. C. Brewster, Judge. 

Action by W. L. Lyons and another against the Concordia Fire Insurance Com- 
pany and others. Judgment for plaintiffs, and defendants appeal. Affirmed. 

The death of W. L. Lyons, defendant, having been suggested, this cause was 
revived in the name of John A. Wise, administrator of the estate of W. L. Lyons, 
deceased. 

Rittenhouse & Rittenhouse and Wm. P. Thompson, all of Oklahoma City, for 
plaintiffs in error. 

O. L. Rider, of Vinita, Preston S. Davis, of Tulsa, and Roberts & Clark, of Vinita, 
for defendants in error. 

CLarK, J. This is an appeal from the judgment rendered in the district court of 
Craig County, Okla., in favor of defendants in error and against the several plaintiffs 
in error in an action to recover for the loss by fire on January 3, 1922, of a building 
and the contents thereof, at Vinita, Okla. 

The plaintiffs in error are the insurance companies which carried insurance on 
the said property. Separate actions were filed against each company on the policy or 
policies issued by it. The Concordia Fire Insurance Company was sued for $6,000; 
the Retailers’ Fire Insurance Company was sued for $21,000; the Patriotic Assurance 
Company was sued for $4,000; and the Patriotic Assurance Company was sued by 
the receiver for $2,000; the total amount of the insurance carried on the property 
being $33,000. The several cases were consolidated by agreement and stipulation 
between plaintiffs and defendants in the trial court, and the action went to trial before 
a jury in the case against the defendant in error, Concordia Fire Insurance Company ; 
W. L. Lyons being the owner, and insured, of the furniture store and rooming house, 
and a member of an undertaking, f urniture, and mercantile company known as Taylor 
& Lyons, of wrich company P. H. Crahan was receiver and as such joined as party 
plaintiff with Lyons in the suit in the trial court. The defendants filed their answer 
and raised the sole question of the origin of the fire, and alleged that the plaintiff 
willfully, intentionally, and deliberately set fire to and destroy ed the property mentioned 
in said petitions and policies, The plaintiffs replied by a general denial in each case. 
Upon the issues thus joined a trial was had. 

One Martin Berry, a mortgagee mentioned in the mortgage clause forming a part 
of the policy for insurance sued upon, filed his petition for leave to intervene, and 
the trial court entered an order allowing him to intervene and file his petition, and 
the trial court rendered judgment in favor of the intervener in the sum of $5,530.83. 
‘This was assented to by counsel for all parties, and the mortgagee, intervener, was 
eliminated from the case. The jury rendered separate verdicts as to each defendant 
and rendered judgments in the total amount for plaintiffs in the trial court, in the sum 
of $33,000. Numerous assignments of error are presented. 

[1] Defendants in error, in their brief, present argument to the effect that the 
answer on the part of the plaintiffs in error, defendants below, fails to plead fraud as 
relied upon for a defense. We do not think this contention of defendants in error is 
well founded, for the reason that the allegation “that said fire was caused through 
the acts of the plaintiff in that said plaintiff willfully, deliberately, and intentionally 
set fire to and destroyed said buildings and their contents, described and set forth 
in plaintiffs’ petition, and that by reason of the said acts of the plaintiff, in the destruc- 
tion of said property by fire, the said plaintiff is not entitled to recover herein,” though 
not in direct terms, reasonably sets forth a plea of fraud. The phrase, “willfully, 
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deliberately, and intentionally set fire and destroyed said buildings,” negatives an 
accidental fire, a fire negligently caused. 

[2] Plaintiffs in error’s answer constitutes an alleged fraud, and it is not neces- 
sary that an answer should be in specific terms, stating a conclusion of fraud. The 
defendants in error cite no authorities upon this subject, and we conclude the defense 
pleaded in the answer, which was the only defense in the case at bar, was sufficient 
in form to embrace a plea of fraud. 

[3] The plaintiffs in error offered to prove previous losses by fire on the part of 
the defendant in error, and to prove that the insured had collected insurance on the 
property lost. The plaintiff in error offered to prove that the insured had property 
burned at Fayetteville, Ark., in 1905 and 1906; and that he owned an interest in prop- 
erty that burned in Vinita in August, 1906; and that he also had a residence which 
burned five or six years before the date of the trial of the present case; and that 
property belonging to Pearl Frye, a former ward of the insured, burned about five 
years before the date of the trial of the present cause; and that the insured had col- 
lected insurance on all the property burned. This offer was rejected by the trial court, 
and plaintiffs in error complain that this was reversible error. This evidence was 
offered to show a continuous loss by fire of the property of the insured beginning some 
17 years ago and ending some 5 years before the trial of the case at bar. The theory 
upon which this offer of testimony was made was that it was a plan or scheme of the 
insured to burn his property for the insurance. 

Plaintiffs in error also offered a sworn examination of the insured, as given under 
the terms of the policy sued upon, relative to fires of previous occurrence. All of such 
evidence could only be admitted under the theory or general plan or scheme bearing 
upon the intent as above set out. All of such evidence offered, and rejected by the 
trial court, standing alone only proves that the insured must have been most unfortu- 
nate. It is when connected with and shown to be a part of a scheme to defraud that 
such evidence becomes admissible. 

It cannot be said in the case at bar that the alleged fraudulent burning of the 
property insured in the policies sued upon was a necessary part of a general plan. 
The element of time enters materially into our consideration of the case at hand. 
It will be borne in mind that neither in the case at bar nor in the offered evidence is 
there shown a reason or motive underlying the willful destruction of property by fire. 
That is to say, the insured was not shown to be over-insured, that this property was 
not salable, that he was in financial distress; nothing of the kind appears, and in the 
case at bar, the exact opposite is to some extent admitted in the answer of plaintiffs 
in error, that property destroyed was greater in value than the amount of insurance 
covering it. Yet we have concluded that there can be no recovery by insured for a 
loss caused by his intentional destruction of property, and such rule applies whether 
such destruction be wanton destructiveness or for fraudulent gain. We are therefore 
of the opinion that the evidence offered was insufficient to prove a fraudulent plan or 
scheme on the part of the insured, and was properly rejected. 

W. S. Copeland testified for the defendants in the trial court that he was in 
Vinita on the night of the fire that destroyed the store of insured, and was across 
the street from the store; that he saw the defendant in error, plaintiff below, in his 
building, on the first floor thereof, pouring something out of a can on the materials in 
the building, and he saw the insured start the fire; that he had come from Chelsea, 
arriving at Vinita after midnight; that after having seen the insured start the fire, he 
met and spoke to Policeman Murphy; that he went to a restaurant to get something 
to eat, and from there to the fire, and was later ordered by Grady Stough to report 
for arrest for running over the fire hose, Copeland also testified that he came to 
Vinita on the Vinita-Chelsea road and had crossed the creek known as Big Cabin 
creek, over a bridge about two miles south of Vinita, coming from the west, and 
had turned north into town. 

The policeman Murphy testified for defendants, corroborating Copeland’s presence 
at the fire. A number of witnesses produced by the insured testified that Copeland at 
the time of the fire, and for several days prior had been at another place, to wit, 
Catale, about twelve miles from Vinita, at the home of one Frank Hall. There was 
also evidence introdticed that the bridge over Big Cabin creek, two miles southwest of 
ae = the Vinita-Chelsea road, was being repaired, and was impassable at the time 
of the fire. 


Copeland’s testimony was further contradicted by those witnesses, firemen and 
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policemen, who arrived at the fire first, saying that the first. fire seen was upstairs, or 
in the second story, and they did not see any fire on the lower floor when they first 
arrived at the scene. : 

[4, 5] Grady Stough testified at the preliminary examination, wherein insured, 
W. L. Lyons, was charged with arson. It was shown in the case at bar that Grady 
Stough was a fireman at the time of the fire, and that he was deceased at the time 
of the trial at hand. The testimony of Grady Stough was offered for the purpose 
of corroborating Copeland’s testimony and proving his presence in Vinita at the time 
of the fire. The transcript of his testimony was offered in evidence by plaintiff in 
error and was refused by the court. This is assigned as error. 

The contention of the defendants in error is that the transcript of the testimony 
of Grady Stough is not admissible: First, because not proven to be correct, or certified 
as correct and filed as required by law; second, because the conditions requisite to its 
use as a deposition do not exist. 

Section 2491, Comp. Stats. 1921, is as follows: 

“The witness must be examined in the presence of the defendant, and may be cross- 
examined by him. On the request of the county attorney, or the defendant, all the 
testimony must be reduced to writing in the form of questions and answers and 
signed by the witnesses, or the same may be taken in shorthand and transcribed 
without signing, and in both cases filed with the clerk of the district court, by the 
examining magistrate, and may be used as provided in section 6676 (2536) of this 
compiliation. In no case shall the county be liable for the expense in reducing such 
testimony to writing, unless ordered by the county attorney. * * *” 

This section provides the manner in which testimony shall be preserved in pre- 
liminary hearing. 

Section 2536, Comp. Stats. 1921, provides : 

“In the investigation of a charge for the purpose of presenting an indictment or 
accusation, the grand jury may receive the written testimony of the witnesses taken 
in a preliminary examination of the same charge, and also the sworn testimony pre- 
pared by the county attorney, without bringing those witnesses before them, and may 
hear evidence given by witnesses produced and sworn before them, and may also 
receive legal documentary evidence.” 

This section provides when and where such testimony so taken may be used in 
evidence. 

Section 3071, Comp. Stats. 1921, provides: 

“The shorthand reporter in any court of record shall file his notes taken in any 
case with the clerk of the court in which the cause was tried. Any transcript of 
notes so filed, duly certified by the reporter of the court who took the evidence as cor- 
rect, shall be admissible as evidence in all cases, of like force and effect as testimony 
taken in the cause by deposition, and subject to the same objection; a transcript of said 
notes may be incorporated into any bill of exceptions or case-made. On appeal it shall 
be the duty of the reporter to furnish such transcript when demanded, as required by 
law. If any reporter ceases to be the official reporter of the court, and thereafter 
makes a transcript of the notes taken by him while acting as official reporter, he 
shall swear to the transcript as true and correct, and when so verified the transcript 
shall have the same force and effect as if certified while he was official reporter.” 

This section provides that the testimony shall be under the same rules as a 
deposition. 

Section 623, Comp. Stats. 1921, provides that— 

“When a deposition has been once taken, it may be read in any stage of the same 
action or proceeding, or in any other action or proceeding upon the same matter 
between the same parties. * * *” 

Plaintiffs in error contend that the trial court committed reversible error in re- 
fusing the offered testimony of Grady Stough, and cite the case of Ray et al. v. 
Henderson et al., 44 Okla. 174, 144 P. 175, in which their contention was sustained. 
This case was an action by Mrs. Rettie Henderson against Robert Ray, Frank Ray, 
and Francis Baxter for assault. Prior to the trial of the civil suit, the defendants 
were arrested on the charge of felonious assault, and at their preliminary trial on this 
charge William Hembree and J. W. Hess gave testimony which was taken in short- 
hand by a stenographer, who afterwards transcribed the same into longhand. At the 
trial of the case it was shown that both these witnesses were dead. The court per- 
mitted the plaintiff to use the evidence of these witnesses, as given at the trial of the 
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criminal case, and the action of the trial court was upheld in a very able opinion by 
Commissioner Brewer. The opinion cited and followed the case of Charlesworth v. 
Tinker, 18 Wis. 633. 

In the Wisconsin case it was held that this class of testimony was admissible for 
the reason that in the criminal prosecution for assault and battery the prosecuting 
witness had charge and control of the case. In the body of the opinion the court used 
this language: 

“And that our statute does give the complainant in a criminal prosecution before 
a magistrate for an assault and breach of the peace the control of the prosecution 
with full power to examine all witnesses sworn upon the trial, there can be no 
doubt.” 

We think the learned commissioner who wrote the opinion in the Ray v. Hender- 
son Case was in error in following the Wisconsin case. 

In the case at bar the defenadnt in error was prosecuted for arson by the state 
of Oklahoma, and it does not appear that the plaintiffs in error were even prosecuting 
witnesses in that case, or that they instituted the same or had anything to do with 
that prosecution or preliminary examination. 

In Cyclopedia of Evidence, vol. 5, at page 920, it is said: 

“The parties to the trial at which the former testimony is offered to be proved 
must, either personally or by representation, have been parties likewise interested in 
the former trial ; otherwise the former testimony cannot be proved.” 

And at page 922 it is said: 

“It would seem that where the former cause is a criminal prosecution and the 
latter a civil proceeding to which the state is not a pary, the parties to the two causes 
are not sufficiently the same, although sometimes former testimony has been admitted.” 

We have examined the authorities cited in the briefs of plaintiffs in error and de- 
fendant in error, and we cannot agree that the minority rule is the better rule. We 
think the rule as laid down by the Supreme Court of Illinois in the case of McInturff 
et al. v. Insurance Co. of North America, 248 Ill. 92, 93 N. E. 369, 140 Am. St. Rep. 
153, 21 Ann. Cas. 176; which follows the majority rule, is the better rule. The first 
paragraph of the syllabus reads as follows: 

“Testimony given in a former action or at a former trial of the same action by 
a witness who has since died is admissible, provided the person against whom the testi- 
mony is given had an opportunity to cross-examine the witness, provided the ques- 
tion in issue is substantially the same as in the first action, and provided the action, 
if civil, is between the same parties or their representatives in interest, or, if criminal, 
against the same person upon the same state of facts, a mere nominal change of parties 
in the second action being, however, immaterial.” 

And the second paragraph of the syllabus reads as follows: 

- “In an action to recover on a fire insurance policy, the testimony of a witness, 
who has since died, given on the trial of a criminal prosecution against the insured for 
burning the building covered by the insurance, is properly excluded.” 

Elliott in his work on Evidence (volume 1, p. 495), after stating the general rule, 
states the following limitations to its application: It is necessary, says this learned 
author, “(a) that the person against whom the evidence is to be given had the right 
and opportunity to cross-examine the declarant when he was examined as a witness ; 
(b) that the questions in issue were substantially the same in the first as in the second 
proceeding ; (c) that the proceeding, if civil, was between the same parties or their 
representatives in interest; (d) that in criminal cases the same person is accused 
upon the same facts”—and he cites numerous authorities to support the text. 

We do not deem it necessary to go further into the authorities upon this question. 
The testimony given by the deceased witness, Grady Stough, at the preliminary tral 
of the defendant in error, was properly excluded by the court on the trial of the 
civil action on the policies of insurance. We think this is established by the greater 
weight of authority and by better reasoning. It would be manifestly unfair to the 
defendant in error, when put on trial charged with a crime, to require him to try his 
civil case, if one was contemplated, and he could not possibly anticipate that the testi- 
mony given in that case would be used in a civil case later arising between himself and 
his insurance companies. 

It is true that the same state of facts was attempted to be. proven by the deceased 
witness as was proven in the preliminary examination, but it does not conform to 
section 623, Comp. Stats. 1921, but provides that the depositions may be used in any 
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other action or proceeding upon the same matter between the same parties. If to 
follow the rule contended for by plaintiffs in error, it would permit the taking of an 
unfair advantage of a litigant in the trial of his case. It is contended that this ques- 
tion turns upon the point of the right of the defendant to cross-examine the witness, 
rather than upon the identical parties. With this contention we cannot agree. We 
think the better rule is as stated in the Illinois case, supra. 

We are, therefore, of the opinion that the court did not err in excluding the 
evidence of the deceased witness, Grady Stough. Having arrived at this conclusion, 
we are of the opinion that the law as announced in Ray v. Henderson, supra, in so far 
as it conflicts with the views herein expressed, should be overruled. 

The remaining points urged for a reversal do not require a detailed discussion. 
This cause was tried to a jury, both sides were ably represented, and was submitted 
on fair instructions, and the jury found against the plaintiffs in error. 

Finding no reversible error, the judgment is affirmed. 

Nicholson, C. J., and Branson, Lester, and Hunt, JJ., concur. 

Harrison, Phelps, and Riley, JJ., dissent. 


HYDRICK v. MILWAUKEE MECHANICS’ FIRE INS. CO. (No. 11990.) 
(Supreme aera of South Carolina. May 19, 1926.) 
133 Southeastern Reporter 533 
4. INSURANCE—ADMITTING EVIDENCE OF SUBSTITUTION OF POLI- 

CIES BY AGENTS ON REMOVAL OF PROPERTY TO COUNTRY 

HELD PROPER ON ISSUE OF WHETHER INSURER HAD WAIVED 

CONDITION LIMITING INSURANCE TO FIRST RESIDENCE. 

In action on fire policy covering furniture which was removed to country shortly 
before destruction, admitting evidence showing substitution of different policies by 
agents held proper, although question of substitution was not pleaded as affirmative 
defense, since it was competent to have all facts and circumstances relative to trans- 
action between insured and agents on issue as to whether insurer had waived con- 
dition of policy limiting its application to first residence. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


6. INSURANCE—COURT PROPERLY CHARGED ON ISSUE OF WAIVER 
OF INSURER AS TO REMOVAL OF PROPERTY, SUCH ISSUE BEING 
RAISED BY PLEADINGS, AND EVIDENCE BEING SUSCEPTIBLE OF 
MORE THAN ONE INFERENCE. 

Where issue as to consent or waiver of insurer as to removal of property was 
raised by pleadings, and evidence was susceptible of more than one inference, trial 
judge held to have properly charged law on such issue. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) ° 

Appeal from Common Pleas Circuit Court of Orangeburg County; C. C. 
Featherstone, Judge. 

Action by John Henry Hydrick against the Milwaukee Mechanics’ Fire Insurance 
Company and others. From a judgment for defendant named, plaintiff appeals. 
Reversed, and new trial ordered. 

E. C. Mann and A. J. Hydrick, both of Orangeburg, for appellant. 

Raysor, Moss & Lide, of Orangeburg, for respondent. 

Marton. A. A. J. This is an action upon a fire insurance policy to recover the 
sum of $3,000 on account of the loss by fire of the plaintiff's household furniture. 
From judgment upon verdict in favor of the defendant Milwaukee Mechanics’ Fire 
Insurance Company, the plaintiff appeals. 

The policy sued on was issued September 2, 1921, to cover for a period of one 
year against loss and damage by fire, to an amount not exceeding $3,000, the house- 
hold furniture of the plaintiff Hydrick “only while contained in the one and one-half 
story frame building and its additions, with metal roof, occupied as a dwelling house 
by the owner, situate No. 27 on the east side of Elliott street, block No. 107, in 
the city of Orangeburg, S. C.” 

On or about February 8, 1922, the plaintiff moved the household furniture cov- 
ered by the policy from his residence on Elliott street in the city of Orangeburg to his 
house in the country about eight miles from the city of Orangeburg. On February 
11, 1922, about three days after the removal, the property was totally destroyed by 
fire. 
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The plaintiff in his complaint alleged that this policy was in force at the time 
of the loss, and that the property covered had been moved to the plaintiff’s country 
home “with the consent of the company.” The defendant by its answer denied those 
allegations, and alleged, inter alia: (1) That the policy had been surrendered and 
delivered to its agent for cancellation; (2) that the property was removed without 
the consent and authority of the defendant; and (3) that plaintiff in violation of the 
conditions of the policy had procured other and additional insurance in excess of 
the total of $5,000 permitted, etc. 

The pivotal issue made by the evidence was as to whether the defendant had 
ever consented to the removal of the -furniture from the Orangeburg residence, or 
had ever waived its right to deny liability on that ground. Upon that issue the 
plaintiff testified that he saw the agents of the defendant, informed them of the 
fact that he was moving the furniture, and requested a removal permit to be 
attached to the policy; that the agent, Hildebrand, “said he would issue the permit, 
but that there would be a little extra charge,” etc.; that plaintiff told him to issue it 
and he would send him check in payment of the bill; that he heard nothing from 
Hildebrand as to issuance of the policy, and within three days after this conversation 
“the property burned ;” that on February 24, 1922, about thirteen days after the fire, 
Hildebrand brought two policies, one in the Rhode Island Insurance Company and the 
other in the Concordia Fire Insurance Company, each for $1,500, covering or purporting 
to cover this furniture at the location in the country where it was burned, and 
collected the premium thereon; that Hildebrand then demanded the surrender of the 
policy in the defendant Milwaukee Mechanics Fire Insurance Company ; that plaintiff 
declined to consent to a cancellation of the policy, but finally delivered the policy to 
Hildebrand for “collection” and “not for cancellation.” The defendant’s agents, 
Zeigler and Hildebrand, testified, in substance, that about noon February 9, 1922, 
plaintiff told Hildebrand he was moving his household furniture from Elliott street 
into the country and that he wanted him (Hildebrand) to cover him in the country; 
that their firm represented many companies, and at that time Hildebrand did not 
recall which company plaintiff's household furniture was in; that Hildebrand told 
plaintiff that he “would protect him;” that upon his return to his office Hildebrand 
discovered that plaintiff's insurance was in the Milwaukee Mechanics’ Fire Insurance 
Company, a company that did not write country or unprotected risks, and he therefore 
bound him in the Concordia and the Rhode Island companies to take the place of the 
Milwaukee Mechanics’ policy; that plaintiff did not request any removal permit, but 
merely said that he wanted him (Hildebrand) to cover him on his property in the 
country; that Hildebrand did not see plaintiff after the foregoing conversation until 
February 24th, although he had made several efforts to find him; that on that date 
he “carried him the Rhode Island and Concordia policies, and told him that the 
Milwaukee Mechanics’ was not liable,” and that he had substituted those policies 
for $1,500 each in lieu of the policy for $3,000 in the Milwaukee Mechanics’; and that 
plaintiff then paid the premium on the Rhode Island and Concordia policies and 
delivered up the Milwaukee Mechanics’ policy; that plaintiff refused to deliver the 
policy for cancellation, but that Hildebrand got it for cancellation and told plaintiff 
he was going to cancel it; that on February 27th the agency wrote plaintiff that the 
policy had been canceled as of date February 8th, and tendered him the return pre- 
mium due; and that the policy was sent to the company and was canceled by them. 
“All of the policies permit $5,000 insurance only and are ordinary South Carolina 
standard policies.” 

In April, 1922, the plaintiff brought four separate actions; one against the 
National Fire Insurance Company upon a policy for $2,000, which covered the furni- 
ture here involved, written by or through W. D. Bryant, agent, and the other against 
the defendant Milwaukee Mechanics’ Fire Insurance Company upon the policy for 
$3,000 above described, and against the Rhode Island Insurance Company upon the 
policy for $1,500 and against Concordia Fire Insurance Company upon the policy for 
$1,500. The total amount of the insurance sought to be recovered was the sum of 
$8,000. The case against the Milwaukee Mechanics’ Fire Insurance Company was 
first tried and resulted in mistrial. Thereafter, on plaintiff's motion, the presiding 
judge ordered the four cases tried together. Upon this trial, which is the trial out 
of which this appeal arises, the jury found a verdict “against the National, the 
Concordia, and the Rhode Island Companies for the face of their policies with inter- 
est, and in favor of the Milwaukee Mechanics’.” The National Insurance Company 





542 The Insurance Law Journal, Vol. 67 [Sept., 1926 


made settlement of judgment against it. The Concordia and Rhode Island companies 
appealed from the judgments against them to this court. On that appeal the con- 
tention of these companies that the circuit court should have directed a verdict for 
them, because the testimony failed to establish a valid contract of insurance against 
either of them, was sustained, and the causes were remanded to the circuit court for 
the entry of judgments in favor of the defendants, under rule 27 of this court. 
Thereafter, the plaintiff perfected his appeaf from the judgment in favor of defend- 
ant Milwaukee Mechanics’ Fire Insurance Company, and is now seeking the reversal 
of that judgment upon the grounds which will now be considered. 

[1-3] Appellant’s first contention (exceptions 1 and 3) is that the circuit judge 
committed reversible error in permitting the agents, Hildebrand and Zeigler, “to 
testify over plaintiff's objection that the Milwaukee Mechanics’ Insurance Company 
did not permit them to write country property, when no such knowledge of the limi- 
tation had been brought home to the plaintiff, and no mention thereof in the written 
contract, and when same could not affect or prejudice plaintiff's rights in his dealing 
with said company.” The record discloses that the witness Hildebrand had testified 
fully and clearly upon this point before any objection was made by plaintiff. The 
winess Zeigler also testified without objection to the same effect. No motion to strike 
out the testimony was made. Under the well-settled rule, appellant is not entitled to 
have his exceptions directed to this point considered by this court. Appellant’s con- 
tention has nevertheless been given careful consideration. The testimony as to the 
rule or regulation of this defendant with respect to not writing country or unpro- 
tected risks was brought out incidentally in explanation of the conduct of the agents 
Zeigler and Hildebrand, following their alleged verbal promise to “protect” the 
plaintiff's property in the country. There was no suggestion that such regulation was 
contractually binding upon the plaintiff, and the evidence relating thereto appears to 
have been introduced merely to show the reason for the course of action pursued by 
Messrs. Zeigler & Hildebrand. In that aspect, the testimony was not irrelevant, and 
when considered in connection with the testimony of the agents to the effect that at 
the time of their promise to protect the plaintiff they did not recall that his policy was 
in this company, the testimony had as much force to support plaintiff’s version of 
the interview and transaction between them as it had to support the agents’ version. 
The determination of the relevancy of evidence is largely within the discretion of the 
trial judge, and we cannot hold that the admission of the testimony was prejudicially 
erroneous. Exceptions 1 and 3 are therefore overruled. 

[4] The appellant’s second proposition, which is predicated by his counsel upon 
exceptions 2, 4, 9, 11, 13, and 14, is that the circuit judge erred in admitting testimony 
tending to establish substitution by the agents, Zeigler and Hildebrand, of the 
policies of the Rhode Island Insurance Company and the Concordia Fire Insurance 
Company for the policy in the Milwaukee Mechanics Fire Insurance Company, and 
in instructing the jury upon the issue of fact thus made. Broadly appellant’s con- 
tention is that “the question of substitution has no place in this case.” The first 
reason advanced for that position is that substitution is an affirmative defense, and 
that such defense had not been pleaded by this defendant. The testimony tending 
to establish that the agents, Zeigler and Hildebrand, had bound plaintiff’s property 
in the Rhode Island and Concordia companies, in lieu of issuing a removal permit 
under the Milwaukee Mechanics’ policy, appears to have been admitted without 
objection; that is, the facts were brought out in the evidence before any objection 
was interposed. Waiving that consideration, however, we are unable to perceive any 
merit in the contention that this testimony was inadmissible for the reason that substi- 
tution had not been pleaded by this defendant. Upon the pivotal issue as to whether 
the defendant had waived the condition of the policy which limited its application or 
coverage to the Elliott street residence in Orangeburg (Montgomery v. Ins. Co., 55 
S. C. 1, 6, 7, 32 S. E. 723), we think it was entirely competent for the defendant to 
have all the facts and circumstances relative to and bearing upon the transaction 
between the plaintiff and the agents, Zeigler and Hildebrand, upon which the plaintiff 
relied to establish consent or waiver, introduced in evidence. If the plaintiff relied 
upon his transaction with these agents in the matter of removal of his furniture to 
hold this defendant by way of consent or waiver, defendant was entitled to show 
that the transaction from the viewpoint of its agents was not such consent or waiver, 
but was an agreement to “protect” by way of substituting other insurance. The 
defendant was under no legal obligation either to consent that this policy would cover 
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this property in the country or to give plaintiff insurance in any other company. The 
testimony of Zeigler and Hildebrand as to binding the plaintiff’s property in other 
companies was in direct reply to plaintiff’s testimony as to the agents’ promise to 
issue a removal permit for this company, and was clearly relevant upon the issues 
made as to whether these agents had undertaken to consent, by word or conduct, to 
having this policy continue in force at the new location of the property. There is 
another point of view from which this evidence would seem clearly to have been 
admissible. The plaintiff had elected to have his four separate cases against this 
defendant and the other companies tried together. He was seeking the recovery of 
$8,000 insurance, when each of the policies limited the total amount of insurance 
permitted to $5,000. The plaintiff testified that he had no intention or thought of 
taking out any additional insurance when he moved his furniture to the country. 
Nevertheless, he had accepted the policies in the Rhode Island and Concordia com- 
panies furnished him by Zeigler and Hildebrand, had paid the premiums thereon, 
and before the same jury which was charged with the trial of this case was seeking 
a recovery in his actions against the Rhode Island and Concordia companies. In 
that situation there is an aspect of the case in which the testimony of the agents 
to the effect that the Rhode Island and Concordia Insurance companies’ policies had 
been issued, not as additional insurance, but by way of substitution for the Milwaukee 
Mechanics’ policy, would seem to have been vitally relevant not only from the 
defendant’s standpoint but from that of the plaintiff himself. In no view, therefore, 
do we think that the testimony to the effect that the Rhode Island and Concordia 
policies were intended to take the place of the Milwaukee Mechanics’ policy can be 
declared inadmissible for the reason that such substitution was not specifically pleaded 
by the Milwaukee Mechanics’ Insurance Company. 

[5] The second reason advanced to support the contention that the circuit judge 
erred in admitting testimony and in charging the jury as to substitution is that the 
evidence was insufficient to warrant any inference of fact that there had been on the 
plaintiffs’ part any agreement to substitute the policies in the Rhode Island and Con- 
cordia companies for the policy in the Milwaukee Mechanics’ Company. It is urged 
that since this court on the appeals in the Rhode Island and Concordia Insurance 
companies’ cases (127 S. E. 367) held that the evidence was insufficient to establish 
valid contracts on the part of those companies, the trial court’s admission of this 
evidence and instructions to the jury upon the issue thus made constituted reversible 
error. But appellant, in so far as the judge’s charge is concerned, made no objection 
at the trial to the court’s statement of the issues, and made no motion for the 
direction of a verdict in his favor against this defendant upon the ground now urged 
or upon any other ground. On the contrary, plaintiff was insisting that the evidence 
was sufficient to sustain a recovery against the Rhode Island and Concordia com- 
panies and in fact recovered judgments against them. That he is not in position on 
this appeal to impute error to the circuit judge, because he submitted the issues as 
to the liability of those companies, would seem too clear to warrant discussion. 
Watson v. Sprott, 133 S. E. 27, filed April 28, 1926. 

Appellant’s third proposition (exceptions 6, 7, 12), is directed to the contention 
that the circuit judge committed error in charging the law of waiver and estoppel. 
In appellant’s printed argument this proposition is rested upon the assignment of 
error contained in the twelfth exception, wherein it is alleged that his honor erred 
in charging the jury as follows: 

“The policy in the Milwaukee Mechanics’ Company was issued to cover on the 
property of the assured while located in his frame metal roof dwelling on Elliott 
street in the city of Orangeburg, and the insurance did not follow the property 
when it was moved into the country dwelling without the consent of the company, 
and unless such consent was given then the policy was no longer in force and effect. 
The company could waive such forfeiture if it was a voluntary relinquishment of 
its known rights in the matter, but without such consent or waiver the policy ceased 
to cover upon the property, and in such an event the plaintiff cannot recover 
thereunder.” 

[6] Appellant contends that, since under the uncontradicted evidence of the 
plaintiff and each of the agents, the agents were notified of the removal and gave 
their consent thereto by saying to the plaintiff, “I will protect you.” The defendant 
was liable as a matter of law, and there was no issue of fact to be settled by the 
jury; and hence that the court committed error in instructing the jury upon the 
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issue of consent or waiver at all. That position is obviously untenable. The plaintiff 
on the trial below made no motion for the direction of a verdict or for any other 
ruling which would entitle him to make such contention on this appeal. Aside from 
that, the issue as to consent or waiver on the defendant’s part was expressly raised 
by the pleadings, and upon that issue the evidence adduced was clearly susceptible 
of more than one inference. The trial judge very properly charged the law upon 
that issue, and we find no error in the instructions given. 

Appellant’s fourth proposition is directed to the contention (exception 8) that 
the trial judge erred in refusing to charge plaintiff’s eighth request, as follows: 

“Tf it is admitted by the agent of the defendant the Milwaukee Mechanics’ Com- 
pany that the plaintiff, Hydrick, expressly refused to agree to a cancellation of his 
policy, | charge you that the only other way the policy could have been canceled by 
the insurance company was to give to the plaintiff the five days’ written notice as 
provided in the contract.” 


[7] The court refused to charge the foregoing request upon the ground that it 
“would be making a charge upon the facts.” There was testimony on the part of 
defendant’s agent Hildebrand to the effect that plaintiff had refused to deliver the 
policy to him for cancellation. The policy contained a provision to the effect that a 
written notice of five days should be given the insured'in the event the company 
desired to cancel the policy. Upon the hypothesis that plaintiff had not consented to 
a cancellation, a charge to the effect that five days’ notice of cancellation was required 
was a sound instruction based upon the written instrument which it was the court’s 
duty to construe and interpret. While the request may be inartificially framed, we 
do not think it may soundly be pronounced objectionable as a charge upon the facts. 
Our attention has not been directed to any portion of the judge’s general charge, and 
we have found none, which fully and precisely covered the point embraced in this 
request. The defendant alleged in its answer that this policy had been “surrendered 
and delivered by plaintiff to the defendant, through its agent, for cancellation and 
return, and the unearned premium therefor” had been duly tendered plaintiff by the 
defendant, and that “said policy thereby became no longer of force and effect.” The 
testimony of defendant’s agents was to the effect that the policy had been taken up 
“for cancellation,” and that it had in fact been canceled as of a date prior to the fire. 
If the cancellation thus claimed was a valid cancellation, there was no liability on the 
part of this defendant. While the pivotal issue upon the trial below unquestionably 
was that as to waiver, the issue as to cancellation having been thus raised by the 
pleadings and the testimony, we cannot say that the failure to give a sound instruction 
applicable thereto should be pronounced harmless error. We are therefore of the 
opinion that plaintiff was entitled to have the charge requested, given by the court, 
and the eighth exception, directed to that contention, must be sustained. 

Appellant’s fifth and last general proposition is directed to the contention (excep- 
tion 10) that the trial judge erred in charging the jury as follows: 

“If you find from the evidence that there was no substitution or cancellation of 
the Milwaukee Mechanics’ policy, and that that policy was in force at the time of the 
fire, then the next question I suggest for your consideration is: Were the policies 
in the Rhode Island and Concordia written by the agent of those companies, and were 
they binding contracts which would bind their companies ?” 

[8] The reason advanced for this assignment of error is that there was no evi- 
dence of substitution and cancellation and the court should have instructed the jury 
to that effect. Plaintiff interposed no objection, made no motion, and tendered no 
request which would have warranted the trial judge in so instructing the jury or in 
withdrawing the issue thus stated and submitted. The contention is obviously without 
merit, and the tenth exception, upon which it is predicated, must be overruled. 

The judgment of the circuit court is reversed, and a new trial ordered. 

Watts and Cothran, JJ., and Purdy, A. A. J., concur. 

Gary, C. J., did not participate. 
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MARINE 


FIDELITY-PHENIX INS. CO. et ag SeP ee TITLE & TRUST CO. 
(No. 3662.) 
(Circuit Court of Appeals. Seventh Circuit. April 10, 1926.) 
12 Federal Reporter (2d) 573 
1. INSURANCE. 


Breach of express warranty in marine policy of insurance bars recovery whether 
or not it caused the loss. 


(For other cases, see Insurance, Dec. Dig. § 268.) 


2. INSURANCE—INSURER HELD NOT LIABLE ON MARINE POLICY 
ON VESSEL “WARRANTED PASSENGER STEAMER,” WHICH WAS 
NOT USED, LICENSED, NOR LAWFULLY EQUIPPED FOR CARRY- 
ING PASSENGERS (COMP. ST. § 8260.) 

A provision in a marine policy, “warranted passenger steamer,” bars recovery 
on the policy for her loss, where at no time between issuance of the policy and her 
loss was she used or licensed to carry passengers and she was not equipped with 
water-tight bulkheads as required of passenger steamers by Comp. St. § 8260. 

(For other cases, see Insurance, Dec. Dig. § 272.) 

Appeal from the District Court of the United States for the Eastern Division of 
the Northern District of Illinois. 

Suit in admiralty on a marine insurance policy by the Chicago Title & Trust 
Company, receiver, against the Fidelity-Phenix Insurance Company. Decree for 
libelant, and respondent appeals. Reversed 

Henry N. Longley, of New York City, for appellants. 

Charles E. Kremer, of Chicago, Ill., for appellee. 

Before Alschuler, Page, and Anderson, Circuit Judges. 

ANDERSON, Circuit Judge. Libel on a marine insurance policy issued by the 
appellants upon the steamer Norland. 

The policy covered the period from September 8, 1922, to September 8, 1923. 
On November 12, 1922, while proceeding from Chicago to Milwaukee, partially loaded 
with freight, the steamer sprang a leak, the pumps gave out, and she went to the 
bottom—a total loss. The policy contained the following: 

“Warranted passenger steamer. 

“Warranted confined to Lake Michigan and tributaries but including trip from 
Boston, Mass., to Chicago and/or Milwaukee by a port or ports with privilege of 
stopover at Buffalo for the purpose of alterations.” 

[1] The steamer was bought in New York in August, 1922, insured there, and 
brought to Chicago in October. The principal defense is a breach of the warranty 
that the steamer was a passenger steamer. In the view we take of this question it 
will not be necessary to notice other contentions. The rule is that a breach of an 
express warranty in a policy of insurance bars a recovery whether it caused the 
injury or not. Arnold on Marine Insurance and Average (10th Ed.) vol. 2, §§ 
632, 633; 38 Corpus Juris, p. 1064. This warranty is an express warranty as to an 
existing fact. It is expressed in the body of the policy, written in the face of it, is 
part of the contract, and must be strictly and fully true or the policy cannot be 
enforced. The authorities hold that an express warranty is a condition precedent, the 
burden of which rests upon the assured. 


“The terms of the policy constitute the measure of the insurer’s liability, and, 
in order to recover, the assured must show himself within those terms. * * * The 
compliance of the assured with the terms of the contract is a condition precedent to 
the right of recovery.” Imperial Fire Ins. Co. v. County of Coos, 151 U. S. 452, 14 
S. Ct. 379, 38 L. Ed. 231; McLoon v. Commercial Mutual Ins. Co., 100 Mass. 472, 
97 Am. Dec. 116, 1 Am. Rep. 129. 

[2] But the decision of this case does not turn upon where the burden of proof 
lies. The evidence upon the character of the steamer is all one way. The material 
facts as to her construction, equipment, and use are not disputed. At no time from 
her purchase in August, 1922, to the time when she sank was she used or licensed 
to carry passengers. From her arrival at Chicago she was licensed to and carried 
only freight. In outward appearance (a photograph of her appears in the record) 
she must have been constructed so as to carry some passengers. Many steamers on 





546 The Insurance Law Journal, Vol. 67 [Sept., 1926 


the Great Lakes carry both passengers and freight. Appellee insists she was a 
passenger steamer because she was equipped to carry passengers. After reciting 
the re for the convenience and comfort of passengers, appellee in its 
brief says: 

“She was therefore perfectly equipped, not only for day passengers or excursion 
passengers, but for carrying passengers on night trips. She had the staterooms, the’ 
cabins, and dining rooms for both sexes; every convenience, with boats and life 
preservers in sufficient number and capacity to care for the passengers.” 

This equipment, plus the picture, is the whole of the evidence upon which we are 
asked to hold that she was a passenger steamer. Witnesses on both sides were asked 
to say whether she was a passenger or freight steamer. Some said passenger, some 
said freight, and some said passenger and freight. These answers were mere con- 
clusions or opinions of the witnesses upon the question, which was for the court to 
decide, and cannot aid, much less control, the solution of it. 

A statute of the United States (Comp. St. § 8260) provides: 

“Every sea-going steamer, and every steamer. navigating the great northern or 
northwestern lakes, carrying passengers, the building of which shall be completed 
after the 28th day of August, 1871, shall have not less than three water-tight cross 
bulkheads, such bulkheads to reach to the main deck in single-decked vessels, other- 
wise to the deck next below the main deck, to be made of iron plates, sustained 
upon suitable framework, and to be properly secured to the hull of the vessel. The 
position of such bulkheads and the strength of material of which the same shall 
be constructed shall be determined by the general rules of the board of supervising 
inspectors.” 

The general rules and regulations prescribed by the board of supervising inspec- 
tors provide: 

“Every sea-going steamer, and every steamer navigating the great northern and 
northwestern lakes, carrying passengers, shall have not less than three water-tight 
cross bulkheads. Such bulkheads shall reach to the main deck in single-decked 
vessels, otherwise to the deck next below the main deck. For wooden hulls they shall 
be fastened to suitable framework, which framework must be securely attached to the 
hull and caught. For iron hulls they shall be well secured to the framework of the 
hulls and strengthened by stanchions of angle iron placed not more than two feet from 
center to center. One of the bulkheads must be placed forward and one abaft the 
engines and boilers. 

“The third or collision bulkhead must be placed not nearer than five feet from 
the stem of the vessel. Iron bulkheads must be made not less than one-quarter of an 
inch in thickness, and wooden bulkheads must be of equal strength and covered 
with iron plates not less than one-sixteenth of an inch in thickness.” 

No steamer can engage in carrying passengers on the Great Lakes unless she 
is equipped with three water-tight cross bulkheads. The evidence shows that the 
Norland, which was built in 1890, did not have three water-tight cross bulkheads. 
She had no water-tight bulkheads at all. Bulkheads are measures of safety against 
the danger of sinking. Requirements for safety of passengers would appear to be 
more important than those for their convenience and comfort. But we are not con- 
cerned with the relative importance of these requirements. Whatever other equip- 
ment she may have or be required to have, a steamer, to be qualified to engage in 
carrying passengers, must be equipped with bulkheads as the statute and the regula- 
tions require. If not so equipped, she cannot lawfully do that for which a passenger 
steamer is intended—cannot carry passengers. The evidence shows that it was not 
intended to use this vessel as a passenger steamer. Libelant’s witness Larsen, who 
was sent to bring the steamer from New York, testified that when he took her over 
he turned her cabins into crew’s quarters and tore out some of the bulkheads. 

The evidence shows that this steamer was not intended to be and was not used 
or licensed to carry passengers; that she was intended to be and was used and 
licensed to carry freight only; that she was not equipped in important particulars as 
passenger boats are by law required to be equipped, and was not in fact a passenger 
steamer. . 

A breach of the warranty clearly appearing, the decree is reversed, with direc- 
tions to dismiss the libel. 
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IRA S. BUSHEY & SONS, Inc., v. HOME INS. CO. 
(Supreme Court, Appellate Term, First Department. May 20, 1926.) 
216 New York Supplement 151 


INSURANCE—INSURANCE POLICY COVERING DAMAGE THROUGH 
COLLAPSE OF SUPPORTS OR WAYS, AND LAUNCHING AND 
BREAKING OF WAYS AND APPURTENANCES, INCLUDING MOLDS 
AND PATTERNS, HELD TO COVER DAMAGE TO WAYS WHICH 
COLLAPSED WHEN BARGE WAS LAUNCHED. 


Builder’s risk insurance policy, covering “hull, tackle, * * * machinery, ap- 
purtenances, etc. (including plans, patterns, molds, etc.),” for barge, and “all risks of 
loss or damage through collapse of supports or ways from any cause whatever, and 
all risks of launching and breakage of the ways,” held to cover damage to ways spe- 
cially built for barge, which ways collapsed when barge was launched. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Appeal from City Court of New York. 

Action by Ira S. Bushey & Sons, Inc., against the Home Insurance Company. 
From a judgment for plaintiff on a directed verdict, defendant appeals. Affirmed. 

Argued February term, 1926, before Wagner, Lydon, and Levy, JJ. 

Macklin, Brown & Van Wyck, of New York City (Pierre M. Brown, of New 
York City, of counsel), for appellant. 

Foley & Martin, of New York City (William J. Martin, of New York City, of 
counsel), for respondent. 

Levy, J. This is an appeal from a judgment entered upon a verdict directed for 
plaintiff upon an insurance policy, known as a builder’s risk policy, issued to it by 
defendant on “hull, tackle, apparel, ordnance, munitions, artillery, engines, boilers, 
machinery, appurtenances, etc. (including plans, patterns, molds, etc.), boats and 
other furniture and fixtures, and all materials belonging and destined for covered 
barge No. 306.” In launching the barge, the ways upon which it rested broke, caus- 
ing damage to the vessel. The defendant paid for the latter, but refused to pay for 
the damage to the ways, on the ground that this was not covered by the policy. 

The provision upon which the plaintiff relies as justifying its recovery is included 
in a schedule entitled “Clauses for Builder’s Risks,” the first paragraph of which 
reads as follows: 

“This insurance is also to cover all risks, including fire, while enliis construction 
and/or fitting out, including materials in buildings, workshops, yards, and docks of 
the assured, or on quays, pontoons, craft, etc., and any risk while in transit to and 
from the works and/or the vessel wherever she may be lying, also all risks of loss 
or damage through collapse of supports or ways from any cause whatever, and all 
risks of launching and breakage of the ways.” 

In order to construe the policy favorably to the insurer, we are compelled to dis- 
regard the literal wording of the clause. If the policy merely covered “all risks of 
loss or damage (to the vessel) through collapse of supports or ways from any cause 
whatever,’ (italics mine), then the succeeding phrase, “all risks of launching and 
breakage of the ways,” which immediately follows, is absolutely superfluous, since 
the italicized phrase already includes damage to the vessel purported to be covered 
by the phrase following it. The construction by which risks of breakage of the ways 
are brought within the terms of the policy is sustained both by the wording of the 
agreement and by the strict rules applicable to the interpretation of insurance con- 
tracts. As the Court of Appeals in Bushey & Sons v. American Insurance Co., 237 
N. Y, 24, at page 27, 142 N. E. 340, 341, has said: 

“The language of the policy is not as clear and unequivocal as it might be, but 
it relates to loss to vessels ‘completed or in the process of completion,’ including ma- 
terials. assigned to vessels under construction. If it is fairly susceptible of two inter- 
pretations, one of: which being that contended for by the insured, it should be most 
strongly construed against the insurer” (citing authorities). 

Another reason for so holding is based upon the scope of the policy, as covering, 
not only the vessel and its fittings, but its “appurtenances, including patterns, molds, 
etc.” The evidence shows that the ways are not permanent ways, but that separate 
ones are erected in connection with each boat which is built. The fact that the mate- 
rials used in these ways may be used again in the construction of ways for other 
vessels does not render them a part of the permanent plant, any more so than molds 





548 The Insurance Law Journal, Vol. 67 [Sept., 1926 


and patterns, which are specifically covered, and which in part or in whole may be 
used in connection with other vessels. The term “appurtenances, including molds, 
patterns, etc.,’ would seem to be broad enough to cover ways specifically built for 
the particular barge. 

Judgment affirmed, with costs. All concur. 


GRAHAM BROS. AKTIEBOLAG v. ST. PAUL FIRE & MARINE INS. CO. 
et al. 
(Supreme Court, Trial Term, New York County. June, 1926.) 
216 New York Supplement, 346. 

1. PRINCIPAL AND AGENT—AGREEMENT UNDER WHICH PLAINTIFF 
EXPORTED GOODS FROM SWEDEN TO BE SOLD BY B., AND B. 
EXPORTED GOODS FROM AMERICA TO BE SOLD BY PLAINTIFF . 
IN SWEDEN, HELD NOT TO MAKE B. PLAINTIFF’S GENERAL 
AGENT TO RECEIVE PAYMENT FOR LOSS UNDER MARINE POL- 
ICIES. 

Agreement under which palintiff exported goods from Sweden for B. to sell in 
America, and B. exported goods from America for plaintiff to sell in Sweden, profits 
and losses to be divided equally, even if constituting a joint venture, held not to make 
B. plaintiff’s general agent to receive payment for loss under marine policies, after 
title to goods shipped by B. vested in plaintiff, who held insurance certificates. 

(For other cases, see Principal and Agent, Dec. Dig. § 105[2].) 


2. INSURANCE—PROVISION OF MARINE INSURANCE POLICY RE- 
QUIRING ACTION THEREON WITHIN ONE YEAR HELD WAIVED 
BY INSURER’S CONDUCT IN FAILING TO REPLY TO INSURED’S 
DEMAND, MADE WITHIN YEAR, AND STIPULATION TO WAIVE 
PROOFS OF LOSS AFTER EXPIRATION OF YEAR. 

Provision of open marine insurance poilcy requiring action thereon to be brought 
within one year held waived, where loss occurred in March, 1919, payment thereof 
was demanded December 4, 1919, and insurer retained demand without replying until 
April 28, 1920, and subsequently signed stipulation in October, 1920, waiving formal 
proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 


3. INSURANCE—INSURED’S ATTEMPT TO COLLECT PROCEEDS OF 
MARINE INSURANCE POLICIES FROM PERSON TO WHOM WRONG- 
FULLY PAID HELD NOT RATIFICATION OF PAYMENT, PRECLUD- 
ING IT FROM RECOVERING FROM INSURER. 

Where insured, on learning that insurer paid loss under marine insurance poli- 
cies to consignor after title to goods had passed to insured, protested against pay- 
ment to any other than holder of insurance certificates, held, that its subsequent at- 
tempt to recover payment from consignor was not ratification of such payment, pre- 
cluding it from recovering from insurer on theory of estoppel or waiver, since it 
never acquiesced in propriety of payment. 

(For other cases, see Insurance, Dec. Dig. § 599.) 


Action by Graham Bros. Aktiebolag against the St. Paul Fire & Marine Insur- 
ance Company and another. Verdict directed for plaintiff, and defendants’ motions 
for directed verdict denied. 

_ also, 122 Misc. Rep. 581, 204 N. Y. S. 551; 126 Misc. Rep. 32, 212 N. Y. 
S. 380. 

Gustave Lange, Jr., of New York City, for plaintiff. 

Bigham, Englar & Jones, of New York City (Arthur W. Clement, of New 
York City, and Charles de la Vergne, of counsel), for defendant insurance company. 

Hornblower, Miller & Garrison, of New York City (George S. Hornblower and 
John C. Banser, both of New York City, of counsel), for defendant Berg. 

ProsKAuER, J. The plaintiff held insurance certificates under an open policy 
payable after loss on surrender of the certificates. Loss occurred and was paid al- 
most in its entirety to one Berg, from whom the defendant took an indemnity agree- 
ment. Defendant claims that payment to Berg was payment to the plaintiff. The 
question is whether Berg was plaintiff’s agent to receive payment. 

[1] Accepting Berg’s testimony at its face value, he was to export from Amer- 
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ica to Sweden certain: merchandise for the plaintiff to sell, and plaintiff was to export 
from Sweden to America certain other merchandise for him to sell. They were to 
divide profits and losses equally. The financing was to be done (in Berg’s words) 
in the following way: : 

“If he exports a cargo of, say, pulp to New York, he just draws on me, what- 
ever the amount of this cargo is. If I export a cargo to Sweden, I draw for that 
amount on him. The amount of cost, of course.” 

The particular merchandise here in question consisted of automobiles. The 
plaintiff protested against the shipment of these automobiles as not within the joint 
venture, but finally accepted the drafts with the attached documents, including the 
insurance certificates. It thus became the legal owner of the merchandise and the 
right of action to the insurance. 

Assuming, without deciding, that the arrangement between plaintiff and Berg 
was one of joint venture, it does not follow that Berg was the general agent of 
plaintiff in the sense that a partner would be. The intention was to leave the legal 
title to consigned property in that one of the joint adventurers who had advanced the 
money. When Berg paid for the automobiles in America, he owned them and held 
the documents representing them. When he drew on plaintiff for the cost with docu- 
ments attached, he evidenced an agreement that plaintiff was to have title to the 
automobiles when it paid for them. This passage of title was not inconsistent with 
the ultimate obligation to account for profit on resale. Plaintiff was willing to take 
its chances as to profit or loss. There is nothing to show that it ever agreed to take 
the hazard of paying for the automobiles without owning them. 

Many cases contain dicta that a joint venture is the equivalent of a partnership. 
They are all cases which adjudicated the rights of the joint adventurers inter se 
(Forman v. Lumm, 214 App. Div. 579, 212 N. Y. S. 487; Franken-Karch Co. v. 
Castriotis, 195 App. Div. 529, 186 N. Y. S. 344; Kraemer v. World Wide Trading 
Co., 195 App. Div. 305, 187 N. Y. S. 16; Vernon Metal & Produce Co. v. Joseph 
Joseph & Bros. Co., 212 App. Div. 358, 209 N. Y. S. 6; Worms v. Lake, 198 App. 
Div. 776, 191 N. Y. S. 113; Kent v. Universal Film Mfg. Co., 200 App. Div. 539, 193 
N. Y. S. 838; Stoller v. Franken, 171 App. Div. 327, 157 N. Y. S. 333; Hill v. Curtis, 
154 App. Div. 662, 139 N. Y. S. 428; Mitchell v. Tonkin, 109 App. Div. 165, 95 N. 
Y. S. 669; Burkhardt v. Walsh, 49 App. Div. 634, 64 N. Y. S. 779; O’Hara v. Har- 
man, 14 App. Div. 167, 43 N. Y. S. 556; May v. Hettrick Bros. Co., 181 App. Div. 
3, 167 N. Y. S. 966; China & Japan Trading Co. v. Provand, 155 App. Div. 171, 140 
N. Y. S. 79; Weldon v. Brown, 84 App. Div. 482, 82 N. Y. S. 1051; Rice v. Peters, 
128 App. Div. 776, 113 N. Y. S. 40), or related to commitment clearly contemplated 
by the agreement of joint venture (Thacke v. Hernsheim (Sup.) 115 N. Y. S. 216). 
The distinction is thus indicated in 33 Harvard Law Review, 854: 

“Mutual agency of partners is an established necessary incident of a partner- 
ship. * * * In a joint adventure, however, there is no question as to the rela- 
tion of several individuals to a distinct entity, but merely of the relation of several 
individuals inter se, and obviously, to find that one is agent of the other, we should 
aoa authority so to act was given by that other by agreement, express or im- 
plied.” 

Cotton, L. J., in Badeley v. Consolidated Bank, 38 Law Rep. Ch. 238, 249, writes: 

“*All agree’that what you must look at is whether the relation of principal and 
agent existed, a participation in profits not necessarily constituting a partnership, but 
being a matter which is to be considered, and which may be conclusive if there is 
nothing else to prevent there being a partnership.’ * * * When the participation 
in profits arises from a clause in an agreemefit entered into between the parties, it is 
wrong to say that this is prima facie evidence of a partnership, because you must 
look, not only to that stipulation, but to all the other stipulations in the contract, and 
determine whether on the stipulations of the contract taken as a whole ‘you can come 
to the conclusion that there is a partnership.” 

Our own Court of Appeals has distinctly refused to acquiesce in the suggestion 
that a community of interest in profits imports the agency of a full partnership. In 
Jones v. Gould, 209 N. Y. 419, 426, 103 N. E. 720, 722, the court says per curiam: 

“The authorities in some of the states hold that in the prosecution of the ven- 
ture each party has the same full power to bind his associates in any contract in 
regard to the venture that an ordinary commercial partner would have. We are 
not now inclined to hold that doctrine in its full integrity.” 
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In Williams v. Gillies, 75 N. Y. 197,202, Church, C. J., says: 

“Conceding a community of interest, and in some sense a partnership, it does not 
follow that all the incidents and liabilities of a commercial partnership attach. The 
transaction must be construed with reference to the character of the property and 
the legal. rules applicable to it.” : 

In Smith v. First Nat. Bank, 151 App. Div. 317, 322, 135 N. Y. S. 985, 989, 
Houghton, J., writes: 

“The plaintiff and Patton were not such general partners as gave the latter auth- 
ority to pledge joint enterprise property, and if any apparenet authority existed it 
did not flow from any general partnership relation.” 

In Kent v. Universal Film Mfg. Co., 200 App. Div. 539, 546, 193 N. Y. S. 838, 
843, Laughlin, J., holding a joint venture to exist, pointed out the distinction: 

“We are not concerned with the question as to whether Poli would be liable to 
third persons as one of the partners.” 

This distinction is also recognized in China & Japan Trading Co. v. Provand, 
155 App. Div. at pages 175, 176, 140 N. Y. S. 79, 80. 

The insurance company paid Berg at its peril, relying on his indemnity agree- 
ment, and the arrangement between Berg and the plaintiff merely to share the profits 
of the transaction did not constitute Berg an agent to receive payment for the corpus, 
the legal title to which he had vested pursuant to the agreement in the plaintiff. 

[2] With respect to the defense that the suit was not begun within the one-year 
period limited by the policy, I am constrained to follow Mr. Justice Glennon’s decision 
on the former trial of this action (Graham Bros, Aktiebolag v. St. Paul F. & M. 
Ins. Co., 122 Misc. Rep. 581, 585, 204 N. Y. S. 551) that the defendant waived this 
provision. The loss occurred in March, 1919. Payment was demanded on behalf of 
plaintiff on December 4, 1919. Defendant retained the demand without reply until 
after the year had expired, and on April 28, 1920, further inquiry was made. Finally, 
on May 13, 1920, the defendant wrote that it was actively engaged in investigating 
the matter, concluding : 

“We hope to be able to advise you definitely of our position in the matter within 
a very few days.” 

It finally returned the documents to*the plaintiff's representative on July 26, 
1920, and in October, 1920, signed a stipulation waiving the presentation of formal 
proofs of loss. These events in substance and chronology closely parallel the occur- 
rences in Syracuse Lighting Co. v. Maryland Casualty Co., 226 N. Y. 25, 122 N. E. 
723, where the Court of Appeals held the question of waiver to be one of fact. The 
facts here are even stronger for waiver, because in that case the insurance company 
had prior to the expiration of the short period of limitation distinctly refused to pay 
the claim. It thereafter continued negotiation, however, and Hogan, J., writes for a 
unanimous court at page 35 (122 N. E. 726): 

“To determine that defendant had not waived the provision of the policy as to 
the limitation of time, and was not estopped from asserting the same as a defense, 
would impute to it a fraudulent intent to lull the plaintiff into in activity, induce it 
to continue negotiations until after the expiration of the 30 days, and thereby secure 
the opportunity to later interpose a defense which it considered impregnable.” 

[3] With respect to the claim of ratification, the most that can be said is that, 
when the plaintiff ascertained that Berg had collected the money from the insurance 
company, it protested, expressed surprise that the insurance company should pay any 
one other than the holder of the certificates, but endeavored to make the best of a 
bad bargain by demanding payment from Berg. It never acquiesced in the propriety 
of the payment. There was no element of estoppel in favor of the insurance com- 
pany, nor anything which indicated an intent on the part of plaintiff to surrender 
its right against the insurance company, unless Berg gave up the money, which plain- 
tiff asserted he had wrongfully collected. In McSwegan v. Pennsylvania R. Co., 7 
App. Div. 301, 302, 304, 40 N. Y. S. 51, where defendant carrier wrongfully gave 
the buyer possession of goods, which plaintiff had agreed to sell upon payment of 
the price, Patterson, J., wrote: 

“Plaintiffs, upon learning that the electrical company had possession of the ma- 
chinery, entered into correspondence with it, * * * with reference to the subject 
of payment; but in all the correspondence there is nothing which recognizes the 
wrongful delivery made by the defendant, and it relates merely to efforts to secure 
payment for the machinery, or a compliance with the terms upon which the original 
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executory contract was made. * * * The question in the case is whether the 
plaintiffs have deprived themselves of the right to enforce the cause of action which 
had accrued against the defendant. Such a deprivation could only result from either 
a waiver of the right by an adoption of the delivery or from such conduct on the 
part of the plaintiffs as would constitute an estoppel against the enforcement of that 
right. * * * All the plaintiffs did with reference to the matter was that, finding 
that their property had wrongfully come into the possession of the electrical com- 
pany, they concluded to recognize the situation, provided the terms of the executory 
contract should be complied with, * * * they were content to receive payment 
and avoid trouble and litigation, if the electrical company would comply with its con- 
tract, but they steadfastly adhered to their claim against the defendant.” 

Verdict directed in favor of plaintiff for $10,300, with interest from November 
21, 1920, with exceptions to defendants. The motions of the defendants or the direc- 
tion of a verdict are all denied, with exceptions to each defendant. Thirty days’ stay; 
60 days to make a case. 
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ACCIDENT 
DAVIS.v. RELIANCE LIFE INS. CO. OF PITTSBURGH, PA. (No. 4696.) 
(Circuit Court of Appeals, Fifth Circuit. gue 6, 1926.) 
2 Federal Reporter (2d) 2 
Ee INSURANCE—BURDEN OF PROVING Cape RESTS ON INSURER. 

The burden rests on defendant in an action on a life policy to establish the de- 
fense of suicide, overcoming the presumption against it by a preponderance of evi- 
dence, though the evidence may be circumstantial. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

2. INSURANCE—EVIDENCE HELD TO ESTABLISH DEFENSE OF SUI- 

CIDE OF INSURED. 

Eidence held sufficient to sustain the burden of proof resting upon an insurer to 
establish the suicide of insured. 

(For other cases, see Insurance, Dec. Dig. §665[6].) 

In Error to the District Court of the United States for the Southern District of 
Mississippi; Edwin R. Holmes, Judge. 

Action at law by Mrs. Leona M. Davis against the Reliance Life Insurance Com- 
pany of Pittsburgh, Pa. Judgment for defendant, and plaintiff brings error. Affirmed. 

T. J. Wills, of Hattiesburg, Miss., for plaintiff in error. 

W. Calvin Wells, of Jackson, Miss., for defendant in error. 

Before Walker and Foster, Circuit Judges, and Grubb, District Judge. 

Gruss, District Judge. This was an action brought by the plaintiff in error 
against the defendant in error in the District Court for the Southern District of Mis- 
sisippi to recover on an accident insurance policy for the death of the insured by alleged 
accidental means, and was instituted by his sister, who was the beneficiary named in 
the policy. 

[1] A single question is presented—whether the insured came to his death by 
suicide. The law of the case is well settled, and not disputed. It is conceded by 
counsel that recovery for a self-inflicted death, whether insured was sane or insane, 
is excluded by the terms of the policy; that the burden was on the defendant to estab- 
lish the fact that the insured purposely killed himself; that there is a — 
against death by suicide, in the absence of proof of the cause of death, or when the 
proof is conflicting ; and that the burden is not required to be sustained by proof beyond 
all reasonable doubt, but only by a fair preponderance of the evidence, and that cir- 
cumstantial evidence may be sufficient to overcome the presumption and sustain the 
burden. New York Life Ins. Co. v. Weaver (C. C. A.) 8 F.(2d) 680; New York 
Life Ins. Co. v. Bradshaw (C. C. A.) 2 F(2d) 457; Cooley, Briefs on Insurance, 
vol. 4, pp. 3346 and 3363. 

[2] In the light of these legal principles, the question is whether the evidence in 
the record overcame the presumption against suicide and sustained the burden resting 
on the defendant to show that the insured purposely killed himself. The District 
Juge held that it did and directed a verdict for the defendant. 

The insured lived at Wiggins, Miss. He was a single man, whose only near 
relation was his sister, the beneficiary. He was engaged in the lumber and mercan- 
tile business, having an interest in a sawmill, together with others, among whom were 
the witnesses Batson and Holleman. He had no family troubles and no serious 
business worries. On the morning of the day before he was shot,*he was at the saw- 
mill near Carnes, Miss., in which he was interested. While there he asked his partner, 
Batson (according to Batson’s ev idence), for some of his private papers that he had 
been keeping in the office safe. While Batson was getting the papers for him, he 
told Batson in substance that he was tired of life and was going to kill himself, as 
soon as he had gotten his affairs in shape, and that he intended to shoot himself in 
the manner the evidence on the trial tended to show that he did in fact. He said, 
further, in answer to Batson’s question, that he had thought upon how suicide: would 
affect his future life, and had convinced himself it would be all right. He also said 
he was not going to disclose his purpose to anyone else, except his partner, Holleman, 
and that, if either Batson or Hollerman disclosed his purpose to others or ataempted 
to interfere with it, he would kill them, and he declared that there was nothing wrong 
with his mind. 

As a matter of fact, he did not make the same disclosure to Holleman, though he 
saw and talked with him normally and about other things after he had talked with 
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Batson. Batson told Holleman of the insured’s disclosure to him, and they both were 
seriously enough impressed by it to telephone a physician at Wiggins to try and see 
the insured and to dissuade him from his purpose. The insured, after securing the 
papers from the safe, went to his home at Wiggins. On the morning of the next day 
he left Wiggins in a Ford coupé for Hattiesburg, which was about 35 miles distant. 
At a point called McInnis’ Springs, on the highway between Wiggins and Hattiesburg, 
and about a mile from Hattiesburg, his dead body was found in the road beside his car, 
about 11 o’clock in the forenoon, by the witness Allen. It was evident from the 
situation that he had driven his car out of the main road to get to the spring, and had 
alighted from his car on the right and east side of it, and that he was shot, or had 
shot himself, while he was on the outside of his car with his own pistol. The evidence 
concededly excludes any possibility that he was shot by another. He had with him 
a check for $4,000, payable to himself, about $30 or $40 in money, and some other 
valuables. He had not been robbed, and there were no signs of a strugggle, either 
upon the ground or upon his person or clothing. 

The insistence of the plaintiff is, not that he was killed by another, but that he 
was accidentally shot by his own pistol while he was taking it from a small hand bag, 
which was found open on the seat of his car under the steering wheel, and which had 
in it a drinking cup and his papers. Plaintiff’s contention is that he was in the act of 
moving the pistol from the hand bag, in order to put it in .his pocket and have it 
on his person, when he reached Hattiesburg, and that in doing so the pistol struck 
either the steering wheel, or its post, and accidentally discharged itself with fatal 
results. .The defendant’s contention is that he got the pistol from his hand bag with 
the purpose of shooting himself, a purpose he carried into effect. 

The evidence as to the situation and as to the physical facts was not in conflict. 
The body of the insured was lying upon the ground with its face up on the east side 
of the car, which was headed north towards Hattiesburg; his head being further from 
the car than his feet. His left hand was beside his left hip, and his right hand was 
extended partly away from his body, and his pistol was lying on the ground three 
or four inches from it. One chamber of the pistol had been recently discharged, and 
the others were still loaded, when the pistol was found. The bullet found in the car 
was in all respects like those found in the pistol. The bullet had entered the right 
temple of insured, passed through his head, and left it on the left side, a little above 
the top of the left ear. There were powder burns on his left temple. The bullet 
had passed through the upholstery of the car, and had struck metal in the back of the 
car, which it dented, but did not penetrate. Blood was still oozing from the wound 
when the body was found by the witness Allen. The pistol had a safety device in 
the back of the handle, which had to be released before the trigger would yield to 
pressure. The release was accomplished by pressing a spring in the handle, and then 
the pistol could be fired by pulling the trigger. 

Persons who were at the scene before the body was removed examined the course 
of the bullet as manifested by the signs in the body of the car, and one of them tes- 
tified that it was there demonstrated by experiment that the course of the bullet was 
consistent with the course a bullet would have taken if the insured had shot himself 
in the right temple while standing on the ground with his feet near or under the fender 
on the east side of the car, and leaning slightly over into the car. This was in line 
with defendant’s contention. Plaintiff’s contention was that the insured had his head 
under the steering wheel, while he was removing his pistol from his hand bag, and 
that while his head was in this position his pistol struck the steering wheel or post, 
discharged by accident, and killed him. 

From the evidence relating to the situation and physical facts, as detailed, we are 
convinced that the death of the insured came from a self-inflicted shot. It does not 
seem reasonable that an accidental discharge could have accounted for it, considering 
the situation of the body, the location of the pistol with reference to the right hand of 
the insured, the nature of the wound, the course of the bullet, the improbability of an 
accidental discharge from a pistol of the character that caused the death, and the 
strained position necessary to account for the wound, if caused by an accidental dis- 
charge of the pistol. Laying aside Batson’s evidence entirely, we still think that with- 
out it the only rational conclusion to be adopted is that the insured met death by his 
own hand. However, there is no reason for discrediting Batson’s evidence, shown by 
the record. It was that of a close friend of the insured, who is not shown to have 
any reason to testify adversely to his beneficiary, except as impelled by the truth 
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of what he testified to. His testimony was not in itself unreasonable or improbable, 
and it impressed the District Judge, who had the witness before him, as being the 
truth. It furnished a reason for the suicide. Without it the record would show no 
motive for the insured’s act. It also reflected on the intent of the insured by his state- 
ment that he was planning to kill himself. 

We think the District Judge could have reached no other conclusion than that 
the evidence showed convincingly enough to overcome the presumption against suicide 
and to sustain the burden resting on the defendant to make out the defense of death 
by suicide, that the death of the insured was caused by his own voluntary act, and the 
judgment of the District Court is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. HANNON. (3 DIV. 746.) 
(Supreme Court of Alabama. April 15, 1926. Rehearing Denied June 3, 1926.) 
108 Southern Reporter 575. 


1. INSURANCE—PROVISION IN ACCIDENT INSURANCE POLICY, EX- 
EMPTING COMPANY FROM LIABILITY FOR INJURIES INTENTION- 
ALLY INFLICTED BY INSURED OR ANY OTHER PERSON, EXCEPT 
BURGLARS AND ROBBERS, HELD VALID AND BINDING. 

Provision in accident insurance policy, exempting company from liability for in- 
juries intentionally inflicted by insured or any other person, except burglars and rob- 
bers, held valid and binding. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


2. INSURANCE—FATAL INJURIES HELD EMBRACED IN CLAUSE OF 
POLICY PROVIDING THAT IT DID NOT COVER INJURIES INTEN- 
TONALLY INFLICTED, EXCEPT BY BURGLARS AND ROBBERS, 
WHERE LANGUAGE OF ENTIRE POLICY PLAINLY DENIED RECOV- 
ERY IN SUCH CASES. 

Fatal injuries held embraced in clause of policy providing that it did not cover 
injuries intentionally inflicted, except by burglars and robbers, though there was no 
specific reference to fatal injuries, and though policy will be construed most strongly 
against insurer when ambiguous, where language of entire policy plainly denied 
recovery. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


3. INSURANCE—DEMURRER TO REPLICATION THAT INSURED DID 
NOT PROVOKE DIFFICULTY IN WHICH HE WAS SHOT SHOULD 
BE SUSTAINED, WHERE IT WAS INTERPOSED AS ANSWER TO 
DEFENSE THAT ACCIDENT INSURANCE POLICY DID NOT COVER 
INJURIES INTENTIONALLY INFLICTED. 

Replication that insured did not provoke diffictilty in which he was shot, inter- 
posed as answer to defense that accident insurance policy did not cover injuries in- 
tentionally inflicted, was no answer to such defense, and injected immaterial issue into 
case, and demurrer thereto should have been sustained. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy of insurance by Sallie Hannon against the National Life & 
Accident Insurance Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals under Code 1923, § 7326. Reversed and remanded. 

Section O of the policy sued on is as follows: 

“This policy does not cover suicide (sane or insane) ; nor any venereal disease; 
nor any disease not common to both sexes; nor aeronautics; nor military or naval 
service in time of war; nor injuries intentionally inflicted upon the assured by himself 
or by any other person except by burglars or robbers; nor the assured while in the 
Tropics or any part of Alaska or the British possessions in North America, north 
of the sixtieth degree of north latitude, and there shall be no liability whatever ‘against 
the company in any such cases.” 

John S. Tilley, of Montgomery, for appellant. 

L. A. Sanderson, of Montgomery, for appellee. 

GarpNer, J. This suit is upon an accident insurance policy. The insured died as 
a result of a gunshot wound inflicted by one Perry Hazzard. Among the defenses 
interposed was a plea to the effect that the policy sued upon contains the following 


- 
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stipulation: “This policy does not cover injuries intentionally inflicted upon the in- 
sured by himself or by any other person except by burglars or robbers,” and that 
insured came to his death by a gunshot wound inflicted intentionally upon him by one 
Hazzard, who was, at the time of the shooting, neither a burglar nor a robber. 

After the reversal of the case on former appeal (National Life & Accident Ins. 
Co. v. Hannon, 212 Ala. 184, 101 So. 892), plaintiff interposed replication 5 as an 
answer to such defense, which replication was, in substance, that, at the time Hazzard 
shot insured, the latter had not provoked, and was not at fault in bringing on, the 
difficulty. Defendant’s demurrer to this replication was overruled, and this ruling is 
assigned as error. 

[1] The replication was not an answer to the plea setting up the defense above 
outlined. The provision of the policy exempting the company from liability for 
injuries intentionally inflicted by himself or by any other person is valid and binding. 
Such was the holding of this court in Orr v. Travelers’ Ins. Co., 120 Ala. 647, 24 So. 
997 (cited approvingly in Cont. Cas. Co. v. Curtningham, 188 Ala. 159, 66 So. 41, 
L. R. A. 1915A, 538), and recognized by the authorities generally (Travelers’ Ins. Co. 
v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; Ryan v. Cont. Cas. Co., 
94 Neb. 35, 142 N. W. 288, 48 L. R. A. [N. S.] 524, and note Ann. Cas. 1914C, 1234; 
Hutchcraft v. Travelers’ Ins. Co., 87 Ky. 300, 8 S. W. 570, 12 Am. St. Rep. 484; 
Lovelace v. Travelers’ Protective Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 
47 Am. St. Rep. 638; Button v. Am. Mut. Acc. Ass’n, 92 Wis. 83, 65 N. W. 861, 53 Am. 
St. Rep. 900; 1 Cyc. 257). 

In Orr v. Travelers’ Ins. Co., supra, speaking to the insistence that such a stipula- 
tion should be construed as intending to provide against acts procured by insured, and 
invoking the aid of the rule whereby ambiguous terms in such contracts are to be 
construed most strongly against the insurer and in favor of the insured, the court said: 

“We think that the rule is inapplicable here, for the reason that the language em- 
ployed expresses clearly an exemption from the risk of injuries inflicted intentionally 
by another as well as by the insured.” 

The trial court, in the ruling, evidently had in mind, as we gather from the oral 
charge, that line of authorities to the effect that intentional injuries inflicted on insured 
are usually considered “accidental,” and as coming “within the proviso that the insur- 
ance shall extend to injuries sustained through external, violent, and accidental means.” 
1 Cyc. 257, and authorities cited in Travelers’ Ins. Co. v. Dupree, 17 Ala. App. 131, 
82 So. 579. But these cases were not dealing with policies containing the further 
stipulatipn against lidbility for injuries intentionally inflicted by insured or by any other 
person. The distinction is pointed out in the Orr Case, supra, where Hutchcraft v. Ins. 
Co., supra, is commented upon. 

[2] But it is insisted the language of the exemption clause makes reference to 
injuries intentionally inflicted without specific reference to injuries which prove fatal, 
and that, under the rule of construction universally recognized, such policies, when the 
language is ambiguous, are to be construed most strongly against the insurer—fatal 
injuries are not embraced therein. We are cited, among other authorities, to Karcous- 
tas v. Fed. Life Ins. Co., 193 Iowa, 343, 185 N. W. 125, 22 A. L. R. 294, and Inter- 
state Business Men’s Acc. Ass’n v. Dunn, 178 Ky. 193, 198 S. W. 727, 6 A. L. R. 1333, 
and authorities cited in the note. But these cases deal with language of policies dif- 
ferent from that here considered, and, as said in the note to the Dunn Case, stipra: 

: oe question involved obviously depends on the context in which the word “injury’ 
is used.” 

The case of Nat. Life & Acct. Ins. Co. v. De Lopez (Tex. Civ. App.) 207 S. W. 
160, is here directly in point, and considers a very similar policy with like exemption 
clause in this particular insurance company. In the policy in the instant case, how- 
ever, there appear some slight additions to the exemption clause (section O), and such 
exemption is made more plain and emphatic by the concluding words “and there shall 
be no liability whatever against the company in any such cases.” Section O appears 
in the report of the case. 

In the De Lopez Case, supra, speaking to such a policy, the court uses the follow- 
ing language, here directly applicable: 

_ “I. W. Lopez died from injuries intentionally inflicted upon him, and under the 
plain terms of the policy the beneficiary has no cause of action against appellant. 
The insurance was against loss of life, as well as loss of limb, sight, speech, or hear- 
ing, and the words indicating how the loss must occur applies as well to loss of life 
as to loss of limbs or senses, and the words are clear and without doubt.” 
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If the part as to limbs and senses is eliminated, the policy would read: 

“Against loss of life resulting directly or indirectly of all other causes from a 
bodily injury which is effected accidentally and through external and violent means.” 

And to exclude all doubt on the subject it said, “Excluding suicide, sane or in- 
sane.” Again, in section O of the policy, it is clearly shown that loss of life is not 
included in the policy, if it results from “injuries intentionally inflicted upon the 
assured by himself or by any other person except by burglars and robbers. * * * 
The language is plain, and clearly denies the right to recover if the insured person 
dies from intentional injuries inflicted on him by another, except it be a burglar or 
a robber.” 

The De Lopez Case is directly in point, and we approve the reasoning and con- 
clusion of the court therein. 

We fully recognize the rule of construction contended for, but where, as here, the 
intention of the parties is manifested by language so plain and unambiguous, a con- 
trary construction to that reached in the above-cited authority would do plain vio- 
lence to the language employed. We conclude, therefore, that the insistence of appellee 
in this respect is without merit. 

[3] In view of the binding effect of this clause, and in the light of the foregoing 
authorities, the question of self-defense or matters of that character constitute no part 
of the issue, and the demurrer to replication 5 should have been sustained. 

[4, 5] The question of proper qualification of the nonexpert witnesses testifying 
as to the unsound mental condition of Hazzard was one resting in the sound judicial 
discretion of the trial court, the exercise of which will not be revised, except for 
manifest abuse. Hollingsworth v. Miller, 212 Ala. 187, 101 So. 881. 

“No general rule can be laid down as to what should be deemed a sufficient oppor- 
tunity for observation.” Woodward Iron Co. v. Spencer, 194 Ala. 285, 69 So. 902. 

“It is impossible to lay down any precise rule as to the length or character of 
acquaintance which would render the opinion of a witness admissible on this question. 
All we can say is that the circumstances must be such as to have afforded the oppor- 
tunity to form an accurate judgment as to the existence or non-existence of the dis- 
case, considered with reference to the character or degree in which it is alleged to 
exist.” Powell v. State, 25 Ala. 21. 

See, also, Dersis v. Dersis, 210 Ala. 308, 98 So. 27; 1 Wigmore on Ev. p. 1103. 

[6] As pointed out in Powell v. State, supra, a case of “general insanity,” by 
which is meant madness on all subjects, the same degree of observation would not be 
necessary as in case of partial derangement only. Especially so when the, form of 
insanity is such as manifested by utter dethronement of the intellect, as exhibited by 
mania, or raving madness—the character of insanity here attempted to be shown. It 
may be conceded that some of the witnesses “were but dubiously qualified,” to use 
the language of Hollandsworth v. Miller, supra; yet, upon due consideration, we are 
unwilling to hold there here appears any abuse of discretion in relation thereto. 

[7] While the refusal of charge H might be justified upon the ground that by its 
construction it is cauculated to confuse, yet this consideration may be pretermitted, 
as we are of the opinion the substance of this charge is found sufficiently set out in 
the oral charge of the court. 

We are not impressed with the insistence of counsel for appellee that the affirma- 
tive charge was due to be given for plaintiff. The issues of fact presented by the 
pleadings were submitted for the jury’s determination. The action of the court in 
sustaining replication 5 against the demurrer interposed injected an immaterial issue 
into the cause, and this ruling must result in a reversal. 

Let the judgment be reversed and the cause remanded. 

Reversed and remanded. 

Sayre, Miller, and Bouldin, JJ., concur. 


CROWE v. MERCHANTS’ LIFE & CASUALTY CO. (No. 36551.) 
(Supreme Court of Iowa. June 21, 1926.) 
209 Northwestern Reporter 406. 
2. INSURANCE, 
Where a policy is susceptible of two or more constructions, construction most 
favorable to assured should be placed on it. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 





Acc. ] Crowe v. Merchants’ Life & Casualty Co. 


3. INSURANCE. ; i 

If an exception of liability in accident policy is susceptible of two meanings, that 
one is to be adopted which is most favorable to assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE. . 
Where a given construction would result in forfeiture of or defeat policy, that 
construction shall be placed on it which will net forfeit or defeat it. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—WHERE 5 MONTHS AFTER FATAL MALADY INSURED 
BECAME INSANE, INSURER’S LIABILITY WAS NOT LESSENED 
UNDER AMBIGUOUS CLAUSE IN POLICY PROVIDING THAT IF 
CLAIM AROSE FROM INSANITY BENEFITS SHOULD BE PAID ONLY 
FOR 40 DAYS. 


Where assured was taken with fatal illness and 5 months later became insane, 
insurer was not released from liability under policy providing that if claim arose 
from insanity insurer should not be liable unless disability resulted after policy was 
in force 90 days, and then benefits should be paid only for first 40 days of disability, 
ambiguity therein being construed to prevent forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
6. INSURANCE. 

A policy, having been written and prepared by insurer, is to be construed most 
strongly against it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Allamakee County; W. J. Springer, Judge. 
Suit to recover on an insurance policy. The district court directed a verdict in 
favor of plaintiff, and defendant appeals. Affirmed. 


D. J. Murphy and G. B. Richter, both of Waukon, for appellant. 

W. S. Hart anud A. E. Sheridan, both of Waukon, for appellee. 

Apert, J. One John J. Crowe, the husband of appellee, acquired a policy of 
insurance in the appellant company in June, 1917. About April 3, 1919, he contracted 
a sickness which continued until his death on August 30, 1920. 

Suit was brought on the policy issued to him by appellant. Appellant seeks to 
avoid or limit its liability by reason of the following provisions in the policy: 


“In the event of any claim arising under this policy (irrespective of its cause) 
due directly or indirectly, wholly or in part, to * * * insanity, * * * the company shall 
not be liable unless the disability resulting from any of the herein causes is con- 
tracted and begins after this poicy has been maintained in continuous force for ninety 
days; then, in all cases, benefits shall be paid solely under illness benefits as provided 
under parts J and K of this policy, and only for a period not exceeding the first forty 
days of the disability, anything to the contrary herein notwithstanding, or for more 
than one claim in any one policy year.” 


The evidence in this case on behalf of appellee tended to show that the deceased 
was taken sick about the latter part of March, 1919, with a severe pain in his side, 
and “from day to day he got worse.” A doctor was consulted on April 4th, and at 
various times that summer another doctor was called into consultation. On May 18, 
1919, he was taken to La Crosse, Wis.. to see two doctors there who examined him. 
He complained of a pain in his side and trouble in his stomach. He stayed there two 
or three days for treatment and then returned home. He took the medicine prescribed 
by the La Crosse doctors, and the local doctors were called in again. On July 7th 
he was taken through the Mayo clinic at Rochester where his case was diagnosed as 
an infection. From Rochester he was again taken to La Crosse, where he was treated 
by Doctors Evans and Bannen and some specialists from St. Louis. From there he 
was taken to his home, and he used the medicine received at Rochester. In Septem- 
ber he was again taken to La Crosse and from there to Milwaukee, where he was 
under the care of Dr. Wynn for a month. He was taken home for about a week and 
then taken to Prairie du Chien, where he was under the care of Dr. Pinkerton for five 
days, and from there back to Milwaukee, where he stayed until December 31, 1919. 
He was then taken home, and on the 6th of January was taken to Dubuque to St. 
Joseph’s Sanitarium, where he stayed until the 22d of June, when he was admitted to 
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the State Hospital at Independence. Appellee says she first noticed impairment of 
her husband’s mental condition late in the fall of 1919. 

[1] Appellant introduced no testimony, but offered that of Dr. Bassler, the local 
physician of the deceased, and sought to show by him that he was called to see the 
deceased on or about August 17, 1919, that he observed his mental condition at that 
time, and that the deceased was suffering from melancholia, that he was very much 
depressed, and that he never recovered thereafter from the melancholy condition, that 
melancholia is a species or form of insanity. This testimony was objected to on the 
ground that it was violative of the privileged communication statute, to wit, section 
11263 of the Code of 1924. To avoid this section of the statute appellant introduced 
a letter written by Crowe on the 20th of April, 1919, to the insurance company, in 
which he stated that he was sick and referred the company to Dr. Bassler. He said: 
“You can write to him and he will give you the facts.” After the introduction of this 
letter the above testimony was offered from the witness, Bassler, and rejected by 
the court. 

It further appears that on or about June 17, 1920, an application was made to 
the local district court for the appointment of a guardian for the said Crowe on the 
ground, among others, that he was insane. On submission of a verified petition a 
judge of that court appointed the wife as temporary guardian of the property of 
Crowe and fixed her bond at $5,000. Appellant offered this petition and order in 
evidence, and they were rejected. 

It is urged that there was error in the refusal to accept the offered testimony of 
Dr. Bassler, and also in rejection of the petition and order under which the temporary 
guardian was appointed. As we view the case thus presented, the court’s rulings as to 
the testimony of Bassler and the guardianship proceedings were wholly immaterial. 
The controlling question in the case turns on the construction of the above-quoted 
provision of the policy. 

[2-4] It is a fundamental doctrine that where a policy is ambiguous in its terms 
or susceptible of two or more constructions, that construction should be placed on it 
which is most favorable to the insured. Kirkpatrick v. A£tna Life Ins. Co., 141 Iowa, 
74, 117 N. W. 1111, 22 L. R. A. (N. S.) 1255; Foster v. North American Accident 
Ins. Co., 176 Iowa, 399, 158 N. W. 401; Teeple v. Fraternal Bankers’ Reserve Society, 
179 Iowa, 65, 161 N. W. 102, L. R. A. 1917C, 858. We have also said that if an 
exception of liability in an accident policy is susceptible of two meanings that one 
is to be adopted which is most favorable to the insured. Robinson v. Hawkeye Com- 
mercial Men’s Ass’n, 186 Iowa, 759, 171 N. W. 118; Berry v. United Commercial 
Travelers’ 172 Iowa, 429, 154 N. W. 598, L. R. A. 1916B, 617, Ann. Cas. 1918A, 706. 
That this is the uniform rule see 32 C. J. 1152, at section 265, and Cooley’s Briefs on 
the Law of Insurance, vol. 1, p. 633. Where a given construction would result in 
the forfeiture of the policy or would result in the defeat thereof, that construction 
ae placed upon it which would not result in the forfeiture or defeat of the policy. 

. 636. 

[5] Under the record as it stands the deceased was attacked by this illness in the 
latter part of March, 1919. The offered testimony of appellant tended to show that 
in August, 1919, there was evidence of mental derangement and melancholia. This 
being the offered testimony, it i§ apparent that there can be no claim that insanity 
existed prior to that time. We thus have a case where a man was taken with a fatal 
illness, and, at some time about five months after the original attack, insanity or evi- 
dence of insanity became apparent. The question before us is whether, under this set 
of facts, the aforesaid limitation in the policy releases the company from liability, or 
whether it is only liable for the first 40 days of disability, as provided therein. A 
reading of the section itself shows that the same is, to say the least, ambiguous. It 
might ‘be construed to mean that if insanity appeared at any stage of the disease then 
the company should be liable only for 40 days regardless of the length of the sickness 
or when the insanity appeared; or, it might be construed to mean that insanity must 
be the original cause of the illness. We are disposed to think, however, that, under 
the law above referred to, as applied to the facts in this case, the rational construction 
to be applied to the aforesaid provision in the policy is that the company is not released 
from liability. t 

[6]The policy, having been written and prepared by the company, is to be con- 
strued most strictly against it, under the above rules, and in such a way that the in- 
surance provided for shall not be forfeited or defeated. If any other construction 
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were put upon it the result would be a rule that, regardless of the disease from 
which an assured might be suffering, in event insanity appeared in his sickness the 
company would only be liable for 40 days’ insurance from the date of the appearance 
of such insanity. We do not believe that this was the intent of the parties at the 
time the policy was issued, and, had it been so, the company should have stated it in 
precise and exact terms, and not in the ambigious form in which it is stated. 

The district court was right in directing a verdict in favor of the claimant. 

Affirmed. 

De Graff, C. J., and Evans and Morling, JJ., concur. 


PENQUITE v. GENERAL ACCIDENT FIRE & LIFE ASSUR. CORPORA- 
TION, Limirep. (No. 26241.) 
(Supreme Court of Kansas. June 12, 1926.) 
246 Pacific Reporter 498. 
(Syllabus by the Court.) 

1. INSURANCE—TOTAL DISABILITY NOT BEGINNING UNTIL SEVERAL 
WEEKS AFTER ACCIDENT IS NOT WITHIN POLICY INSURING 
AGAINST ACCIDENT IF INJURY WHOLLY AND CONTINUOUSLY 
DISABLES INSURED FROM DATE THEREOF. 

Total disability from an accident which does not begin until several weeks after 
its occurrence is not within the terms of a policy insuring against accident if the 
injury shall wholly and continuously disable the insured from date of accident. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

(Additional Syllabus by Editorial Staff.) 

2, INSURANCE. 

“From date of accident” in insurance policy covering disability from date of acci- 
dent means particular date when accident occurred. 

(For other cases, see Insurance, Dec. Dig. § 467.) 


Appeal from District Court, Sedgwick County; Thornton W. Sargent, Judge. 

Action by Elgin E. Penquite against the General Accident, Fire & Life Assurance 
Corporation, Limited. From a judgment sustaining a demurrer to plaintiff’s petition, 
he appeals. Affirmed. 

Kos Harris, V. Harris, and M. P. Shearer, all of Wichita, for sspetien: 

Robert C. Foulston, W. E. Holmes, D. W. Eaton, George Siefkin, and Sidney L. 
Foulston, all of Wichita, for appellee. 

Hopkins, J. [1] The action was one to recover on an accident insurance policy. 
A demurrer to plaintiff’s petition was sustained, and he appeals. 

The plaintiff alleged the execution and delivery of the insurance policy sued upon 
and a change in the terms of the policy by which the weekly indemnity to be paid 
was increased from $25 to $30; that on or about December 21, 1921, while engaged in 
the performance of his duty as a fireman of the city of Wichita, he, with other fire- 
men, was summoned to answer an alarm; that as a part of his duty he was required 
to slide down a pole from the second floor of the fire station; and that in attempting 
to catch the pole he suddenly, violently, and accidently struck his body against the pole 
and lost his hold and fell to the first floor of the fire station, “which accident ruptured 
the said plaintiff and caused a double inguinal hernia; * * * that said plaintiff became 
permanently inured and disabled, as a result of said accident and said inury, on July 
14, 1922, at which time he was compelled to cease working as a member of said fire 
department, by reason of such permanent inury and disability, caused by said double 
inguinal hernia, the result of said accident, which occurred on or about December 21, 
1921, as above set forth, and which has permanently disabled him and rendered him 
unfit for the performance of his dutes as such fireman and for the performance of 
any manual labor”; that within 20 days after the determination of the nature of the 
injury he orally notified the defendant of said i injury, and that about July 14, 1922, he 
notified the agents of the defendant of the time and place of the accident, etc., ‘and 
that thereafter the agents of the defendant paid the plaintiff on account of said accident 
the sum of $300, which amounted to a waiver of the failure of plaintiff to give the 
notice required by the policy; that the reason for his failure to give the notice pro- 
vided for in the policy within 20 days after the accident was that he did not know until 
about May 4, 1922, “that the accident had caused the injury aforesaid, the double 
inguinal hernia.” ; 

The policy contained this provision. 
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“Total Disability. A. Or, if such injuries do not result in any one of the losses 
enumerated in part 1 (death, dismemberment and loss of sight), but shall independ- 
ently and exclusively of all other causes, wholly and continuously disable and pre- 
vent the insured from date of accident from performing any and every kind of duty 
pertaining to his occupation, the corporation will pay the weekly indemnity above 
specified for the entire period of such total disability.” : 

The plaintiff contends that the provisions of the policy should not be strictly con- 
strued—that only by inference and not by direct statement can a conclusion be 
drawn that the was fit to work from the date of the accident until July 14, 1922. 

The policy is a contract providing for the payment of indemnity in case of an 
accident catising injuries which from the date of accident wholly and continuously dis- 
able and prevent the insured from performing the duties of his occupation. 

[2] The allegations of plaintiff's petition are that he suffered an injury December 
21, 1921; that on the 4th day of May, 1922, he discovered that the hernia was the re- 
sult of the accident (injury); that July 14, 1922, he ceased working ; and that he was 
compelled to cease working because of the hernia. These allegations are clear and 
unequivocal. “From date of accident,” has but one meaning. It does not mean a day 
or week or month after the accident. It refers to the particular “date” when the 
accident (injury) occurred. Plaintiff alleges it was December 21, 1921. The policy 
under which he sues specifies that he may recover “if such injuries * * * wholly and 
continuously disable and prevent the insured from date of accident (December 21, 
1921) from performing any and every kind of duty pertaining to his occupation, the 
corporation will pay,” etc. But the plaintiff alleges that, while he was injured Decem- 
ber 21st, he ceased working July 14th following—almost seven months after his 
injury. The allegation that he ceased working seven months after the accident (injury) 
negatives any claim that he ceased work before that time; that is to say, a rea- 
sonable conclusion to be drawn from the allegation is that, while he was injured Decem- 
ber 21st, on May 4, 1922, having been at work since the accident (injury), he dis- 
covered that the hernia was the result of the injury, and that on July 14, 1922, he 
ceased working. The allegation that he did not know until May 4th that he was 
injured December 21st also negatives any claim that he was disabled from perform- 
ing his work from the date of the injury. The language of the policy is plain and 
unambiguous. It is clear that the plaintiff was not wholly disabled and prevented 
from performing the duties pertaining to his occupation from the date of the acci- 
dent. The defendant was within its rights in making its liability depend upon the 
fact as to whether or not the plaintiff was immediately disabled by the injury from 
performing the duties pertaining to his occupation. It inserted in the policy these 
conditions, and doubtless fixed its rate of premium in accordance with the risk it 
assumed. To these conditions the plaintiff gave his assent when he accepted the policy. 
If he was not disabled from the date of the accident he cannot hold the defendant 
liable. The rule contended for by plaintiff would place the contract in the realm of 
uncertainty, whereas a reasonable reading of his allegations shows that six months 
elapsed before he was actually disabled. While the petition alleged in substance that 
the hernia existed from the date of the accident, no change or progression of the injury 
was alleged. The limiting words here are not like those in similar policies more 
frequently before the courts for consideration. Ordinarily, such policies provide for 
the payment of indemnity in cases of injury which “immediately” disable the insured. 
Much attention has been given the word “immediately,” resulting sometimes in a some- 
what elastic construction. Various Kansas cases cited in the briefs are not controlling 
in the instant case. The precise question does not appear to have been before this 
court. 

In Commercial Travelers v. Barnes, 72 Kan. 293, 80 P. 1020, 82 P. 1099, 7 Ann. 
Cas. 809, the insured, a wholesale grocer, on July 23, 1902, swallowed a metal pin, 
which at once caused him much distress. However, he went to his place of business 
nearly every day until the 4th of August of that year, when he became wholly dis- 
abled. Between the dates mentioned he attended to his usual business almost every 
day. He assisted in buying goods, and attended to other matters pertaining to his 
part of the business. The jury found as a fact that he was wholly and continuously 
disabled from attending to every kind of business pertaining to his occupation after 
July 23d. This court held that the finding of the jury was not sustained by the evi- 
dence, and a judgment for plaintiff was reversed. It was said: 

“A disability is immediate, within the meaning of such contracts, when it follows 
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directly from an accidental hurt, within such time as the processes of nature con- 
sume in bringing the person affected to a state of total incapacity to prosecute every 
kind of business pertaining to his occupation.” 

This interpretation has been adhered to in later cases (Erickson v. Commercial 
Travelers, 103 Kan. 831, 176 P. 989; Rabin v. Business Men’s Association, 116 Kan. 
280, 226 P. 764, 38 A. L. R. 26. 

Robinson v. Masonic Protective Ass’n, 87 Vt. 138, 88 A. 531, 47 L. R. A. (N. S.) 
924, appears to be a case in point. There the evidence tended to show that an accidental 
bruise resulted in a felon. within 24 hours and came within the provisions of the 
policy that the accidental injury should totally disable the insured “from the date 
of the accident.” The court said: 

“The claim that no recovery can be had under clause B, because the plaintift’s 
injury did not ‘totally disable him from the date of the accident,’ must also be 
determined against the defendant on the tendency of the evidence and the construction 
of the contract. As already seen, the evidence tended to show that the felon appeared 
within less than 24 hours from the time of the injury. It further tended to show that 
total disability resulted from the time of its appearance. The question then is, Was 
such disability, within less than 24 hours after the time of the accident, though on the 
next calendar day ‘from the date of the accident,’ within the meaning of that clause of ° 
the policy? A construction making the words ‘from the date of the accident’ mean 
from the calendar day on which the accident occurred, would be so unreasonable in 
some cases as to render it almost certain that such a construction was not contem- 
plated by the parties to the contract. For instance, the insured might meet with acci- 
dental injuries between 11 and 12 o’clock at night, it being within the last hour of the 
calendar day, and yet, if that is the date contemplated by the policy, the total disability 
of the insured must begin within the same hour and perhaps instantly, in order to 
entitle him to the benefits provided by clause B. Assuming that this provision was 
inserted in the contract by the insurer with intentions reasonable and just toward the 
insured, we think the words ‘date of the accident,’ as used in that clause, were intended 
to mean total disability from the day of the accident, reckoned from the time of the 
accident; that is, within 24 hours thereafter.” 

Thompson v. General Acc. Fire & Life Assur. Corp., 155 La. 31, 98 So. 746, 
was an action to recover on an accident and disability insurance policy. The insured 
was injured April 12, 1915, while a passenger on a street car. The policy provided 
for indemnity against the effects of bodily injury caused directly, solely, and independ- 
ently of all other causes, etc., which shall “from the date of the accident” result in 
continuous disability. The petition alleged that the insured was injured April 12th, but 
that he did not suffer actual pain from the injuries and was unaware that he had been 
injured until subsequently thereto, and only began to suffer acutely after a period 
of about two weeks from date of injury. The court said: 

“It is perfectly apparent that the injuries alleged do not bring the plaintiff’s 
case within any of the provisions of the policy providing insurance or indemnity for 
accidental injuries. It was possible for the external violence to have produced the 
internal injuries which followed the accident and developed thereafter, and to have 
caused the long confinement and eventual death of the insured; but it is clear that 
such injuries did not arise-at the time of the accident, and were not of such a nature 
and character as to cause total disability and to prevent the insured from performing 
‘every duty pertaining to any and every kind of business from the date of the acci- 
dent.’ ” 

Martin v. Travelers’ Ins. Co., 276 S. W. 380, 41 A. L. R. 1372, is a case recently 
decided by the Supreme Court of Missouri. The insured was a locomotive fireman 
working in the railroad yards at Springfield. He was thrown against the can rack 
over the fire drawer of the engine while putting a shovel of coal in the fire. This 
occurred in the early part of the night on September 15, 1920. He made no complaint 
of the injury and continued to work until 4:30 a. m., his regular time of quitting. 
He worked the two following nights, and thereafter become totally disabled, and died 
November 20th following. The court considered the question: 

“Was insured, by reason of such accidental injury, wholly and continuously dis- 
abled from date of accident, within the meaning of the policy? The policy contained 
the following provision: 

“If such injuries shall wholly and continuously disable the insured from date of 
accident from performing any and every kind of duty pertaining to his occupation, 
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and during the period of such continuous disability but within 120 days from date of 
accident, shall result, independently and exclusively of all other causes in any one of 
the losses enumerated in this part, the company will pay the sum set opposite such 
loss, etc. (Italics ours.) * * * 

“That insured was wholly and continuously disabled from a period of 2 or 3 days 
after the time of his alleged injury to the date of his death, there is no question on 
this record. Nor can there be any doubt that he was not wholly and continuously 
disabled from the night of September 15th, when the alleged injury was received, until 
after the completion of his night’s work, on the shift beginning September 17th, from 
performing any and every kind of duty pertaining to his occupation. The question 
then is whether an injury suffered through accident, which does not result in wholly 
and continuously disabling the insured for 2 or 3 days after the accidental injury, 
comes within the provision that such injury ‘shall wholly and continuously disable the 
insured from date of accident. * * * 

“We can only construe the contract as the parties made it. We cannot help the 
beneficiary to escape the unfortunate consequences of an unwise or improvident con- 
tract made by the insured. There is no uncertainty or ambiguity about the words 
‘from date of accident,’ and therefore no room for a construction such as the Court 
* of Appeals sought to put upon the words ‘immediate’ or ‘immediately,’ after they had 
concluded that those words were of similar import with the words ‘from date of 
accident.’ Unless we can say that the occurrence of total disability 2 or 3 days after 
the accident is the occurrence of total disability from ‘date of accident,’ the beneficiary 
cannot recover.” 

See, also, notes 24 A. L. R. 203; 37 A. L. R. 151, and 41 A. L. R. 1376. 

The judgment is affirmed. 


NEWTON v. NATIONAL LIFE INS. CO. OF U. S. A. (No. 26826.) 
(Supreme Court of Louisiana. May 3, 1926. Rehearing Denied May 31, 1926.) 
103 Southern Reporter 769. 
I. INSURANCE. 


Insurer’s refusal to accept payment of dues when tendered held to absolve insured 
from any further duty to pay them. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


2. INSURANCE—INSURED HELD “CONFINED,” AND ENTITLED TO 
COMPENSATION UNDER SICK BENEFIT POLICY WHILE INCA- 
PACITATED FOR WORK, THOUGH HE WAS ABLE TO VISIT OFFICE 
OF ATTENDING PHYSICIAN FOR TREATMENT. 

Insured held “confined” within accident and sick benefit insurance policy and en- 
titled to compensation thereunder, while incapacitated from illness for work of any 
kind, though he was able to visit office of attending physician for treatment, since 
“confined” in this connection means inability to work rather than physical inability 
to leave house. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


Appeal from Civil District Court, Parish of Orleans; Porter Parker, Judge. 

Action by Alex Newton against the National Life Insurance Company U. S. A. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Lawrence M. Janin, of New Orleans, for appellant. 

Frank S. Normann, of New Orleans, for appellee. 

Brunot, J. This is a suit on an accident and sick benefit policy of insurance. 
Under the terms of the policy the insured is entitled to recover $10 per week on ac- 
count of sickness or accident for a period of 104 weeks. The petition alleges that on 
November 15, 1920, plaintiff became afflicted with a serious illness; that prior to that 
time he was in good health; that his affliction has become chronic, and since November 
15, 1920, he has been confined and totally disabled by reason thereof; that from the 
date of his illness until July 2, 1921, or for a period of 8 months, defendant accepted 
the premiums, which were paid by petitioner according to the terms of the policy, 
but on July 15, 1921, the defendant returned the premium paid by plaintiff on July 2, 
1921, and has since then refused to accept from plaintiff the tendered premiums due 
on said policy since that date; that defendant paid to plaintiff the weekly sick benefit 
cf $10 per week, as is provided by the policy, for the first 7 weeks of plaintiff's illness, 
but thereafter refused to make any further payments to him, and at the date of the 
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institution of this suit defendant was indebted to plaintiff in the sum of $970, for 
which sum he prays for judgment. 


To plaintiff’s petition, the defendant filed exceptions of lis pendens, vagueness, and 
no right or cause of action. These exceptions were overruled, and defendant’s answer 
is, in effect, a general denial. It is averred in the answer that the policy lapsed on 
July 18, 1921, for nonpayment of premiums; that, after paying the stipulated sick 
benefits for 7 weeks, the defendant’s physician reported that plaintiff was not con- 
fined to his bed or house, as is expressly provided by condition 2 of the policy, and 
thereupon defendant rejected the claim of plaintiff for further weekly payments; that 
on June 18, 1921, plaintiff presented another claim for weekly payments under the 
terms of the policy but defendant’s physician again reported that plaintiff was not 
confined to his bed, and refused to be examined by defendant’s physician, and for these 
reasons defendant rejected plaintiff’s demand. 

The real issue in the case involves an interpretation of condition No. 2 of the 
policy. This condition is as follows: 


“Weekly benefits at the rate specified in the schedule will be paid each seven days 
(a) for each day that the insured is by reason of illness under the care of a physi- 
cian and necessarily confined to bed, except that, where the insured is a male whose 
place of employment is away from his residence, confinement within the hotise and 
medical attention therein, if preceded by at least one week’s confinement to bed, shall 
be sufficient, or (b) for each day that the insured is by reason of accidental injury, of 
which there is external evidence, disabled from performing work of every nature; 
provided in each case, (a and b) such confinement or disability is not less than four 
consecutive days and a certificate is furnished by a duly licensed and practicing 
physician as herein provided. Benefits for accident will not be paid for any period 
for which benefits are payable for illness, and the total period for which benefits will 
be paid under this policy for any one illness (insanity excepted) or accident is two 
years.” 

[1] It is not necessary to discuss defendant’s allegation that the policy lapsed for 
the nonpayment of dues, because payment thereof was tendered to the defendant, and 
defendant refused to accept these payments. In fact, defendant did accept the pay- 
ment made on July 2, 1921, but, thinking better of the matter, at a later date, viz., 
July 15, 1921, it refunded this payment to the plaintiff. The conduct of the defendant 
with reference to these payments rendered it impossible for plaintiff to make them 
according to the terms of the policy, and by defendant’s own act he was absolved from 
any further duty in the premises. 


[2] The district judge found as a fact that plaintiff’s illness incapacitated him 
from work of any kind, and while the plaintiff frequently visited the office of his 
attending physician for treatment, he construed the word “confined” as used in the 
policy to mean inability to do work rather than physical inability to leave the house. 
We think this interpretation was correct, especially as plaintiff was totally incapaci- 
tated for 7 weeks, and was paid by the defendant $70 or $10 per week for those 7 
weeks, and because condition No. 2 of the policy reads: 

“That where the insured is a male whose place of employment is away from his 
residence, confinement within the house and medical attention therein, if preceded by 
at least one week’s confinement to bed, shall be sufficient.” 


There is nothing in this record to show where the plaintiff resided when he suf- 
fered the affliction for which the weekly payments are demanded. Under these cir- 


cumstances we think the judgment appealed from is correct, and it is therefore affirmed, 
al appellant’s cost. 


DOLSON v. CENTRAL BUSINESS MEN’S ASS’N. (No. 158.) 
(Supreme Court of Michigan. June 7, 1926.) 
209 Northwestern Reporter 95. 

2. INSURANCE—IN ACTION ON HEALTH AND ACCIDENT INSURANCE 
POLICY, IN WHICH PLAINTIFF SOUGHT TO DISAFFIRM RELEASE 
ON GROUND THAT DEFENDANT’S CLAIM OF “NO LIABILITY” IN- 
DUCING RELEASE HAD NOT BEEN MADE IN GOOD FAITH, QUES- 
TIONS ASKED WITNESS WHO HAD INVESTIGATED PLAINTIFF'S 
CLAIM FOR PURPOSE OF SHOWING DEFENDANT’S GOOD FAITH 
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HELD IMPROPERLY EXCLUDED, THOUGH ANSWERS WERE IN- 

COMPETENT AS PROOF OF FACTS STATED. 

In action on health and accident insurance policy, in which plaintiff sought to dis- 
affirm a release given defendant on ground that he was not mentally competent to 
transact business of that character, and that defendant’s claim of “no liability” at time 
of procuring release had not been made in good faith, questions asked witness, who 
had investigated plaintiff's claim before procurement of release, affecting matters 
which he then learned, for the purpose of proving defendant’s good faith, held im- 
properly excluded, though the answers were incompetent as proof of the facts stated. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


4. INSURANCE—IN ACTION ON HEALTH AND ACCIDENT INSURANCE 
POLICY, EVIDENCE OF INSURER’S FRAUD IN PROCURING RE- 
LEASE, SOUGHT TO BE DISAFFIRMED BY PLAINTIFF, HELD IN- 
SUFFICIENT TO GO TO JURY. 

In action on health and accident insurance policy, wherein plaintiff sought to dis- 
affirm release previously given defendant, evidence of defendant’s fraud in procuring 
release held insufficient to go to jury. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

5. INSURANCE. 

That insurer denied liability and suggested defenses without merit in its nego- 
tiations for a compromise settlement is not evidence of fraud in procurement of 
release. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Error to Circuit Court, Eaton County; Russell R. McPeak, Judge. 

Action by John L. Dolson against the Central Business Men’s Association. Judg- 
ment for plaintiff, and defendant brings error. Reversed, and new trial granted. 

Argued before the Entire Bench. 

Peters & Marshall, of Charlotte, for appellant. 

C. B. Fisk Bangs, of Charlotte, for appellee. 

Birp, C. J. Plaintiff is a dentist by profession. Defendant is a sick and accident 
association of Chicago. Plaintiff held a policy in defendant’s company. In May, 1921, 
plaintiff became ill. His malady was diagnosed as septicemia of the teeth. Upon 
advice he had them all extracted. This, however, did not relieve him. He continued 
to be excessively nervous. He abandoned his practice and returned to his old home 
in Charlotte. He there made an effort to learn telegraphy, but failed in that. He 
made claim under his policy for a benefit under the partial incapacity clause. 

Defendant investigated plaintiff’s claim, and finally sent its adjuster, Mr. Hislop, to 
Charlotte to make settlement with plaintiff. He found plaintiff at the Postal Telegraph 
office, where he was attempting to learn telegraphy. At that time plaintiff, under the 
partial disability clause of his policy, was entitled to be paid for 16 weeks at $10 a 
week. Mr. Hislop explained to him that the company doubted its liability, because it 
appeared as though his trouble proceeded from pyorrhea, which was of long standing, 
but Mr. Hislop explained that he was there to settle the whole matter, and that he 
would pay him $200 in full settlement of the policy. Plaintiff accepted that amount 
and signed the following receipt: ‘ 

“Release. Received the Central Business Men's Association of Chicago, 
Illinois, the sum of two hundred and no/100 dollars ($200.00) in full compromise, 
satisfaction, release, and discharge of all claims I myself, my heirs, administrators, or 
assigns, now have or may hereafter have against said Central Business Men’s Asso- 
ciation under its policy of insurance No. 402862 (issued to me) for or on account of 
disabilities sustained by me beginning on or about May 19, 1921, and for any past, 
present, or future loss or disabilities on account of any and all illness, disease, or in- 
juries sustained or received by me up to this date.” 

A receipt was also indorsed on the back of the check which plaintiff signed. About 
two years later the $200 which he received, with interest, was tendered back and this 
suit begun. Plaintiff claimed $10 a week for all the weeks that intervened from the 
day he became ill until the day of trial. It was plaintiff’s claim that when he signed 
the settlement receipt he was not mentally competent to transact business of that 
character. and ‘that he did not read the receipt; on the further ground that he was 
defrauded by the representations of the company. These issues were submitted to the 
jury, and they found a verdict for plaintiff for $1,000. 
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[1] 1. Defendant complains because the witness Blaiser was permitted to give 
his opinion of plaintiff’s competency, without reciting any aets, conduct, or appearance 
which led him to doubt it. Mr. Blaiser testified that he had always known the plain- 
tiff; that he came and requested him to teach him telegraphy; that he consented, 
but he was in such a physical and mental condition he did not succeed. He further 
stated that plaintiff could not carry on a connected conversation; that at times he 
had the look of a child—rather a blank look. When asked to do something, he would 
giggle and disregard the request... He was unsteady in his work and gait, and so ner- 
vous he could not keep his hand on the telegraph keys; also stated that plaintiff was 
easily influenced, and gave an illustration of it. In view of these facts, and the fact 
that Mr. Blaiser had always known him, and was thereby enabled to compare him 
with his former self, we think he related enough to entitle him to give his opinion 
of his mental competency to transact the particular business in hand. 

[2] 2. It was the contention of plaintiff that defendant’s claim of “no liability” 
was not made in good faith; that it was merely a subterfuge to get a favorable settle- 
ment. To rebut this, and to show that defendant acted in good faith, counsel asked 
the witness Hislop, who investigated the claim, the following questions : 

“Q. Did you find out whether or not this man had been employed? 

“Q. And from that investigation did you learn, and did you know at the time 
you came here, as to when he left his business in Randolph? 

“Q. From your investigation did you learn whether plaintiff’s illness antedated 
May 19, 1921?” 

These questions were objected to as hearsay and tidodtdll Defendant stated to 
the court that the questions were propounded, not for the purpose of showing what was 
learned was true, but for the purpose of rebutting the claim of bad faith of defendant 
in making its defense. 


[3] We think these questions were competent for that purpose. 10 R. C. L. 959; 
Blodgett v. Park, 76 N. H. 437, 84 A. 42, Ann. Cas. 1913B, 853; Mills v.. Riggle et al., 
83 Kan. 703, 112 P. 617, Ann. Cas. 1912A, 616. Of course, the replies to these ques- 
tions could not be used to establish the truth of the facts which they elicited. The 
replies were competent only for the purpose of rebutting the claim of plaintiff that 
defendant was not making a defense in good faith. Where testimony is competent 
for one purpose, and not for another, the court should always instruct the jury for 
what purpose it is competent, and that they should use it only for that purpose and 
for no other. 

[4] 3. Defendant’s counsel requested the court to charge the jury that there was 
no testimony showing fraud in the settlement agreement. The trial court refused this 
and submitted the question to the jury. This is complained of as serious error. When 
the compromise settlement was made, no one was present save Mr. Hislop, who acted 
for the company, and Mr. Blaiser and plaintiff. We have given the testimony of these 
witnesses close scrutiny, but we are unable to find any testimony competent to sub- 
mit to the jury on that question. It was the ordinary settlement, where insurer and 
insured disagree, except that there was less controversy than usual. There was no 
evidence of coercion; there were no representations made which were shown to be 
false. There was no testimany that plaintiff relied on any particular false representa- 
tion in making the settlement. There was no testimony that any false representations 
were made. Neither do we think there was evidence that there was bad faith in 
making the claim it did. 

[5] The mere fact that the company denied liability and suggested defenses with- 
out merit in its negotiations for a compromise settlement is not evidence of fraud. 
Mayhew v. Phoenix Insurance Co., 23 Mich. 105. The submission of the question of 
fraud was very detrimental to defendant’s case and was reversible error. 

The judgment must be reversed, and a new trial granted, with costs to defendant. 

Sharpe, Snow, Steere, Fellows, Wiest, Clark, and McDonald, JJ., concur. 


LOTHROP v. TRAVELERS’ INS. CO. (No. 25367.) 
209 Northwestern Reporter 20. 
(Supreme Court of Minnesota. May 21, 1926.) 
(Syllabus by the Court.) 
INSURANCE—IN ACTION ON ACCIDENT INSURANCE POLICY, EVI- 
DENCE HELD NOT TO SUSTAIN FINDING THAT INSURED AS- 
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SAULTED ANOTHER WITH DEADLY WEAPON AND RECEIVED 
FATAL INJURIES IN AFFRAY SO PROVOKED. : 
Action to recover on an accident insurance policy for a death resulting from 
a blow. Defense that the insured assaulted another with a deadly weapon and 
received the fatal injuries in the affray thus provoked. Held, that the evidence 
will not sustain a finding that the insured made the assault charged. 

(For other cases, see Insurance, Dec. Dig., § 665[5].) 


Appeal from District Court, Goodhue County; Albert Johnson, Judge. 

Action by H. L. Lothrop, as administrator of the estate of Harriet M. Opem, 
deceased, against the Travelers’ Insurance Company. Verdict for plaintiff, and 
defendant appeals from an order denying a new trial. Affirmed. 

Frank M. Wilson, of Red Wing, for appellant. 

A. J. Rockne, of Zumbrota, and Albert Mohn, of Red Wing, for respondent. 

Taytor, C. This is an action to recover the sum of $2,500 under the provisions 
of an insurance policy by which the defendant agreed to pay that sum “if death of 
the insured shall result from bodily injuries effected directly and independently of 
all other causes through external violent and accidental means.” The other 
provisions of the policy are not involved in this case. The jury returned a verdict 
for plaintiff, and defendant appealed from an order denying a new trial. 

Defendant concedes that the death of the insured resulted from injuries caused 
by a blow upon his jaw, but asserts that he assaulted a deputy sheriff with a 
deadly weapon, and that the blow was struck in defense of the deputy, and con- 
tends that injuries received by the insured in consequence of his own wrongful 
act do not result from an accident within the meaning of the policy. 

Defendant cites numerous authorities to the effect that where the insured 
makes an attack upon another of a character likely to result in a homicide, and 
in the affray sustains fatal injuries, his death is not caused by “accidental means” 
within the meaning of such policies. The authorities generally sustain this proposi- 
tion, and are collated in Meister v. General Accident Corp., 92 Or. 96, 179 P. 
913, 4 A. L. R. 718, and the annotation following that case at page 723. However, 
this rule does not apply to injuries received in quarrels unless the insured was the 
aggressor and the quarrel was of such a nature that serious injuries were likely 
to be inflicted. 1 C. J. 431; 14 R. C. L. 1255. 

On August 16, 1923, Edward Myhre, Charles Bauer, and Addie Albert Krahn, 
the insured, drove south from Lake City on state highway No. 3 in Myhre’s car, 
Myhre driving. They stopped at Wabasha, where they were joined by Kenneth 
Dady. They proceeded south from Wabasha, but stopped their car at the side of 
the road between Kellogg and Weaver and alighted. They had a bottle of “moon- 
shine” whisky, and Myhre, Krahn, and Bauer were somewhat intoxicated. A party 
of seven were proceeding north from Weaver in two cars. Deputy Sheriff Fitzgerald 
and two ladies were in the first car. County Attorney Foley, George Pippin, and 
two other men were in the second car. As Fitzgerald approached the Myhre car, 
he saw Krahn and Bauer scuffling in the road, and saw a bottle thrown into a 
cornfield at the side of the road. He stopped his car a short distance beyond the 
Myhre car. The car accompanying him also stopped. He went over to the 
Myhre car, asked who threw the bottle, and told them to go and get it: One of 
them denied having a bottle. Fitzgerald said he knew they did for he saw it 
thrown, and he was going to search their car. Krahn asked if he had a warrant. 
He said he did not need a warrant. Krahn said he did, and that he could not search 
their car without a warrant. He proceeded to make the search, operating from the 
right-hand side of the car. He searched the back seat and the back part of the 
car, and then started to search the front seat. Krahn, who had come around the 
front of the car and stood facing and within three or four feet of him, again 
insisted with some vigor and doubtless with some profanity that he could not 
search it without a warrant. Fitzgerald reached for Krahn saying, “If you don’t 
keep still, I will take you with me.” Krahn stepped back saying, “No, you wont,” 
and swung his hand to his hip pocket. At this moment Pippin, who, was standing 
partly behind Krahn, struck him on the jaw with his fist. Krahn fell. He attempted 
to rise and fell again. They picked him up and placed him in the car, where 
he died a few minutes later. 

There was no liquor in the car. The only liquor which the party had was in 
the bottle from which they had been drinking, and which had been thrown into the 
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cornfield. This bottle was found by a member of the county attorney's party 
and still contained some “moonshine” whisky. : ; 

While Krahn protested vigorously against searching .the car without a warrant, 
there is no claim that he made any threats, or any hostile demonstration or move- 
ment other than swinging his hand to his hip pocket. A small automatic revolver 
was found in this pocket underneath a handkerchief; but Krahn had not drawn 
the revolver, nor put his hand in the pocket containing it. In our opinion, the 
evidence would not justify a finding that Krahn had been guilty of conduct which 
brought him within the rule invoked by defendant. To relieve defendant from 
liability under the policy, it must appear that Krahn made an pnlawful assault in 
which he endangered the safety of others, and that he received the fatal injuries 
in the affray thus provoked by his own unlawful act. The evidence does not go 
to that extent. . 

We find no reversible error in the rulings admitting or excluding testimony, 
and as plaintiff was entitled to recover as a matter of law, it is not necessary to 
consider the assignments of error relating to the charge. 

Order affirmed. 


JEPSON v. CENTRAL BUSINESS MEN’S ASS'N. (No. 25384.) 
(Supreme Court of Minnesota. June 18, 1926.) 
Northwestern Reporter 487. 
(Syllabus by the Court.) 

JUDGMENT—VERDICT SHOULD NOT BE DIRECTED NOR JUDGMENT 
NON-OBSTANTE ORDERED FOR DEFENDANT, IF FROM ALL 
FACTS DEVELOPED IN TRIAL IT APPEARS THAT PLAINTIFF 
HAS CAUSE OF ACTION; IN ACTION ON INSURANCE POLICY FOR 
SICK BENEFITS, DENYING DEFENDANT’S MOTION FOR JUDG- 
MENT NOTWITHSTANDING VERDICT FOR PLAINTIFF HELD 
PROPER, IN VIEW OF EVIDENCE. 

A verdict should not be directed nor judgment non-obstante ordered for de- 
fendant, if from all the facts developed in the trial it appears that plaintiff has a 
cause for action. The court rightly applied that rule in disposing of this case. 

' (For other cases, see Judgment, Dec. Dig., § 199[3].) 


Appeal from District Court, Hennepin County; E. F. Waite, Judge. 

Action by Clinton M. Jepson against the Central Business Men’s Association. 
Defendant’s motion for judgment notwithstanding verdict for plaintiff was denied, 
and it appeals. Affirmed. 

A. V. Rieke and Bonita F. Rieke, both of Minneapolis, for appellant. 

Westpahl & Ochu, of Minneapolis, for respondent. 

Hott, J. There was a verdict for plaintiff. Defendant’s motion for judgment 
notwithstanding the verdict was denied, and it appeals from the judgment entered 
pursuant to the verdict. 

Error is as$igned upon the court’s overruling the objection of defendant to 
the reception of any evidence on the grounds that the complaint does not state 
facts sufficient to constitute a cause of action, and that the action was prematurely 
brought. That a cause of action was stated in the complaint will appear from what 
follows. No defense that the action was prematurely brought was pleaded, even if it 
were available, when, as here, defendant asks for judgment on the merits in its favor. 

Since there was no motion for a new trial, nothing can really be questioned on 
this appeal except the refusal to direct a verdict for defendant and the denial of judg- 
ment non obstante. If either ruling was right, the other was also. A directed verdict 
or judgment non obstante “will not be ordered for error in submitting issues to the 
jury, or if, from all the facts developed at the trial, it appears probable that plaintiff 
has a cause of action.” Massey Steamship Co. v. Importers’ & Exporters’ Ins. Co., 
153 Minn. 88, 189 N. W. 415, 31 A. L. R. 1372. With this rule in mind, no effect can 
be given to the contentions that the record fails to show that the preliminary notice 
of illness was timely, that the proof of loss was defective, and that the action was 
premature. Objections to a recovery on those and similar grounds are such as in alf 


probability would be readily removed if the cause of action is not destroyed by the 
judgment which defendant now demands. 


_ , The action is for sick benefits under an insurance policy issued by defendant, and 
incidentally to set aside a release or settlement alleged to have been obtained fraudu- 
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lently and without consideration by defendant. Want of consideration is nat so 
clearly alleged as might be, but as against objection first raised at the trial we deem 
the complaint sufficient. However, plaintiff’s evidence is clear that the amount paid 
was less than the amount then due, and there was nothing tending to show even an 
effort to compromise a disputed claim or liability. In that situation defendant should 
not have judgment notwithstanding the verdict. That plaintiff, after the policy took 
effect, was stricken with inflammatory rheumatism which entirely disabled him from 
any work, and that such disability persisted until the trial, is not seriously disputed. 
So that, unless the settlement is a conclusive bar, or an attempted cancellation of the 
insurance was effective, there is a cause of action. 

Defendant contends that plaintiff himself introduced proof of a dispute or the 
existence of a cause for compromise in the report he and his doctor made of the ill- 
ness, showing that he had had an attack of inflammatory rheumatism some two years 
before the application for this insurance was made, and that he then had had a 
physician’s care, both of which facts he did not divulge in the application, although 
it called for that information. But, under the rule above stated, defendant is not in 
a position to ask judgment on that ground; for the record shows that plaintiff offered 
to show that the application was made out by defendant’s agent to whom plaintiff 
gave truthful answers regarding his former illness, but that such agent had incor- 
rectly inserted them. This offered evidence was excluded. The following authorities 
indicate that it was admissible: Whitney v. Nat. Masonic Accident Ass’n, 57 Minn. 
472, 59 N. W. 943; Otte v. Hartford Life Ins. Co., 88 Minn. 423, 93 N. W. 608, 97 
Am. St. Rep. 532; Zimmerman v. Banker’s Casualty Co., 138 Minn. 442, 165 N. W. 
271; Mack v. Pac. Mut. Life Ins. Co. (Minn.) 208 N. W. 410. 

Another sufficient answer to defendant’s claim for judgment because of the false 
answers in the application above alluded to is that, at most, it raised a jury question, 
for there was ample room for finding a waiver of the misrepresentation in the fact 
that defendant accepted a quarterly advance premium, about August 10, 1923, when 
it had full knowledge that the representations in the application were not in accord 
with the truth. 

There is nothing conclusive as to the claimed cancellation. Under the policy, 
defendant could not cancel so as to deprive plaintiff of his continued right to the 
stipulated benefits for the illness he was suffering from so long as that illness per- 
sisted. The policy was not surrendered, nor was its surrender requested when a small 
unearned premium check was sent, which was received and cashed by plaintiff’s wife, 
unbeknown to him. 

Unless defendant was entitled to judgment on the pleadings, and it is not per- 
ceived how that could be ordered, there should not be judgment notwithstanding the 
verdict, for, conceding that no fraud or duress was proven in the procurement of the 
alleged settlement and release, it is clear there was no consideration therefor, and, to 
say the very least, want of consideration could, in any event, be made a jury question. 

The judgment is affirmed. 

erica stanagians * e 
ROSS v. INTERNATIONAL TRAVELERS’ ASS’N. (No. 3230.) 
(Court of Civil Appeals of Texas. Texarkana. May 3, 1926.) 
283 Southwestern Reporter 621. 
INSURANCE—DEATH FROM RUPTURE OF BLOOD VESSEL, CAUSED 
BY STRAINING IN VOMITING, HELD TO RESULT FROM “BODILY 
sec aea EFFECTED EXCLUSIVELY , THROUGH “ACCIDENTAL 
ANS.” 

Death from rupture of blood vessel, caused by straining in vomiting, held to re- 
sult from “bodily injury,” effected exclusively through “accidental means,” within 
terms of accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from District Court, Harris County; Roy F. Campbell, Judge. 

Action by Mrs. Kate Barr Ross against the International Travelers’ Association. 
Judgment for defendant on general demurrer, and plaintiff appeals. Reversed and 
remanded. 

Vinson, Elkins, Sweeton & Weems, of Houston, for appellant. 

Hunt & Teagle, of Houston, for appellee. 

Levy, J. The suit is by appellant, as the beneficiary, on a policy of accident 
insurance issued by the appellee association to Z. D. Ross. The policy provided that 
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all indemnity payable for injuries not resulting in death would be paid to Z. D. 
Ross, but that, in case of the death of Z. D. Ross from injuries, the indemnity would 
be paid to his wife as the beneficiary. The policy stipulated for indemnity “against 
loss resulting from bodily injuries, effected directly, independently, and exclusively 
of all other causes, through accidental means.” The petition alleged, substantially, 
that during the day of December 26, 1923, Z. D. Ross ate very heartily of rich foods, 
and that this caused him during the night to “become nauseated and to severely strain 
and vomit, and, while so straining and vomiting, a blood vessel of the brain ruptured, 
producing a hemorrhage of the brain, and which resulted in his death several hours 
thereafter. The court sustained a general demurrer to the petition, and the appeal 
is to review the ruling so made. 


Taking the allegations of the petition as presenting the facts, the death of Z. D. 
Ross was produced by the rupture of a blood vessel acting on the brain. The rupture 
of the blood vessel was caused through straining, or the violence of it in vomiting, 
produced by the nausea arising from indigestion. The straining in vomiting was not 
by intention or purpose. Therefore, was the death caused solely through “accidental 
means” within the meaning of the policy? Appellee insists that such facts do not 
create a liability under the policy, because there was no definite-shock or force or 
injury from external causes which inflicted the injury, but merely an antecedent sick- 
ness and disease, with total absence of any bodily injury producing the death. The 
policy does not stipulate that the injury shall be caused by an “external and violent” 
agency. It provides for payment of loss resulting in case of pure accident. It is 
thought that it is difficult to say the facts alleged do not show a case of death from 

“bodily injuries, effected directly, independently, and exclusively of all other causes, 

through accidental means.” The rupture of a blood vessel is a bodily injury, cap- 
able of producing death. The violence of the straining in vomiting was the direct 
and emanative cause of the rupture. The violence of force causing the rupture was 
the accidental means. The nausea and vomiting were harmless without the violence 
of straining. In the case of Accident Co. v. Reigart, 23 S. W. 191, 94 Ky. 547, 21 
L. R. A. 651, 42 Am. St. Rep. 374, the insured was choked to death while attempting 
to swallow a piece of beefsteak, which lodged in his windpipe. The court there 
stated : 


“And while the policy provides that the liability arises when the injury ‘is through 
external, violent, and accidental means, independently of all other causes,’ it was not 
designed that there should be such external violence, as a fall, a kick, or a blow, on 


the person, as would cause death or an injury, before the liability of the company 
could arise.” 


This same interpretation supports the several cases upon similar facts to the 
present one. McGlinchey v. Casualty Co., 14 A. 13, 80 Me. 251, 6 Am. St. Rep. 190; 
Healey v. Accident Ass’n, 25 N. E. 52, 133 Ill. 556, 9 L. R. A. 371, 23 Am. St. Rep. 
637; Paul v. Ins. Co., 20 N. E. 347, 112 N. a. 472, a he eee. Tee 443, 8 Am. St. Rep. 
758. The rupture of a blood vessel by force or strain is “accidental.” Pledger v. 
Accident Association (Tex. Com. App.) 228 S. W. 110; Benevolent Association v. 
Miller (Tex. Civ. App.) 280 S. W. 338; Pervangher v. Casualty Co., 37 So. 461, 
85 Miss. 31; Driskell v. Accident Ins. Co., 93 S. W. 880, 117 Mo. App. 362; Horsfall 
v. Ins. Co., 72 P. 1028, 32 Wash. 132, 63 L. R A. 425, 98 Am. St. Rep. 846. We 
conclude that the petition was not subject to a general demurrer. 

The judgment is reversed, and the cause is remanded. 


INTERNATIONAL TRAVELERS’ ASS’N v. DIXON. (No. 3229.) 
(Court of Civil Appeals of Texas. Texarkana. May 6, 1926.) 
283 Southwestern Reporter 681. 

1. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT RUP- 
TURE OF ARTERY, CAUSING PARALYSIS, WAS CAUSED SOLELY 
BY INSURED’S FALL IN GARDEN. 

Evidence held to warrant finding that rupture of artery, resulting in complete 
paralysis, was solely, directly, and proximately caused by force of insured’s fall to 
ground in garden while pulling weeds, though medical examination one and one-half 
years later showed him to have high blood pressure and enlarged heart. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 
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2. INSURANCE. 


Cause of complete paralysis of insured, who fell in garden, and became paralyzed 
an hour later, held question for jury. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 


5. INSURANCE—INSURED NEED NOT ALLEGE AND PROVE LEVY AND 
COLLECTION OF ASSESSMENTS IN ACTION ON CONTRACT OF 
“FRATERNAL BENEFIT INSURANCE ON ASSESSMENT PLAN.” 
Insured need not allege and prove levy and collection of assessments in action 

on contract of “fraternal benefit insurance on assessment plan,” which means that 

insurer’s agreement to pay definite sum to insured is dependent on collection of assess- 
ments prorated to surviving members. 
(For other cases, see Insurance, Dec. Dig. § 815[4].) 


Appeal from District Court, Harris County; Chas. E. Ashe, Judge. 

Action by Thos. H. Dixon against the International Travelers’ Association. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

The action is by appellee against appellant on an accident policy issued to him 

by the association to recover the stipulated indemnity payable for total physical dis- 
ability suffered through accidental means. The appellee alleged that— 
“while he was pulling up weeds from his premises, he accidentally fell to the ground 
and was injured, and that he immediately arose and hobbled into his house, and im- 
mediately thereafter, as a result of said fall and the injuries received therefrom, 
independently and exclusively of all other causes, he became paralyzed to such an ex- 
tent as to render him unable to talk, walk, use his hands, or write, and disabled from 
performing any and every kind of duty pertaining to his occupation. That he. has 
continuously since that date up to the present time been totally disabled from per- 
forming any and every kind of duty pertaining to his occupation.” 

The policy provided “against loss resulting from bodily injuries effected directly, 
independently, and exclusively of all other causes through accidental means.” It pro- 
vided for payment to appellee of indemnity for total physical disability “of $25 a 
week so long as he lives and suffers such total disability from performing any and 
every kind of duty pertaining to his occupation.” 

The appellant filed a demurrer and general denial, and specially pleaded that it 
was a mutual assessment accident insurance association, duly incorporated under the 
statute of Texas; that it has no capital stock; and that its revenues are derived en- 
tirely from assessments upon its members. 

The evidence is without dispute that the appellee sustained a fall while clean- 
ing out the weeds in his garden on the late afternoon of May 21, 1923. The evidence 
is also without conflict that the appellee became completely paralyzed on one lateral 
side of the body, the right side, face, arm, and leg, about “an hour or an hour and 
a half” after he fell in the garden and that he was in that same permanent condition 
at the time of the trial on January 25, 1925. It is admittedly shown that the rupture 
of “a blood vessel” produced the paralysis. Therefore, permanent “bodily injuries” 
were shown to have been produced by a rupture of a blood vessel. The issue of fact 
was that of by what means was the rupture brought about. It was shown that the 
appellee for 8 or 9 years before the date of the injury in suit was an insurance agent; 
that he was 56 years old, that he was active and energetic in his work and in apparent 
good health, though “he never was very robust,” to the time of the injury. The in- 
jury occurred as follows, as shown by the appellee’s evidence: 

“On May 21, 1923, I sustained an accident. I was working in my garden at the 
time, about 6 o'clock p. m. I was pulling up weeds in the garden. After eating my 
supper, I went into the garden, saw the weeds, and began to pull them. The onions 
there were pretty well taken with weeds. The onions were in cultivated ground. 
The weeds were pretty hard to get up, and, while pulling on the weeds, one gave 
way, came up, and I then fell backwards with all my force. I hit the ground on my 
right side. I felt a hurt in the side of my head and all along the side and down in 
the leg. 1 was unconscious—stunned—for a little while. As soon as I regained con- 
sciousness I went into the kitchen, got a drink of water, bathed my face, and got the 
dirt off both of my hands. I took a seat in the corner of the kitchen. My wife came 
in, and I sat there. In an hour and a half, I suppose, after that I became paralyzed. 
I was in very much pain before. I fainted, and fell over, and I never regained con- 
sciousness for 2 or 3 days afterwards.” 
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A neighbor of appellee “saw Mr. Dixon pulling at something in the garden, and 
saw him fall backwards, and then get up and limp towards the house.” That is the 
evidence concerning the fall and the manner in which it happened. The appellee fur- 
ther testified : 

“Up to the time of the accident I was in perfect health. Since the accident I 
have not been able to do anything. I can’t even walk. Prior to that time I had never 
had the slightest touch of paralysis or anything of the kind. I never had any idea 
of it. I never felt any pain or any queer feeling at all until after I' pulled the weed 
and fell to the ground. It was just about 15 minutes before that time that I had eaten 
my supper. I never felt anything queer or out of the ordinary before I hit the ground. 
I never had medical attention of any kind during the weeks or months preceding the 
accident. I never had my blood pressure taken or kidneys examined. I had not had 
a doctor prescribe for me for anything except for a slight attack of ‘flu’ about 3 or 
4 months before. I did not take any medicine for it. I never had my urine examined 
in the last year or two because I had no occasion to do so.” 

In November, 1924, and after the suit was filed in April, 1924, two physicians 
together made an examination of appellee. No medical examination appears to have 
been made prior to this date. They say he was completely paralyzed on the right 
side, face, arm, and leg, and that it was a condition permanent to a fatal ending. 
One of the physicians offered as a witness by appellee testified: 

“I arrived at a conclusion as to the cause of his condition, * * * assuming 
the hypothetical question asked me (being the facts testified to by appellee) to be 
true, I would say the cause of his paralysis was the trauma occasioned by the fall, 
the sudden impact with the ground. * * * There are other things that would 
cause a man of his age to fall. Apoplexy would cause it. -A brain lesion resulting 
from the condition of arteries at his age would cause it. I made an examination of 
his arteries, and found that he was suffering with arteriosclerosis, or hardening of 
the arteries. A man suffering with brittle arteries is likely to enjoy perfect health, 
performing the ordinary duties of his life without any inconvenience, and then per- 
form a duty that he had not been accustomed to do and rupture one of the small 
vessels of the brain. When I examined him he had a blood pressure over 180— 
about 145 would have been normal at his age. I would naturally think that slow, 
gradual hardening of his vessels had been taking place, as it does in all of us. He 
gave me the history of the accident—that he first tried to pull the weed out and it 
didn’t come, and that he jerked harder and harder, and it finally gave way under a 
very hard jerk, and he suddenly fell. The exertion of making three or four pulls 
at the weed would jump up his blood pressure several points; then to unexpectedly 
fall, together with the impact against the ground, was a sufficient force to jump it 
up further, and through the direct blow of the fall rupture a vessel. * * * He 
stated that he fell, got up, and walked into the house. That fact alone shows that 
the rupture took place after the fall to the ground, and-that the rupture was not the 
cause of the fall, because when a blood vessel ruptures and a person has a stroke he 
falls from that and is immediately paralyzed. Such a fall as stated might not affect 
a man who is in good physical condition, and it might not affect a man who is not in 
good condition. It is not a mathematical proposition, * * * If the rupture had 
taken place before the fall, and was of such violence to cause a fall, in my opinion 
he could not have gotten up and walked into the house and sat around for half an 
hour or more. If he had ‘a slow leak’ for some time prior to the fall, and it grew 
so as to cause a fall, he would have felt its effects prior to the time he fell, such as 
a headache or swimming at the head or dizziness. From the history of the case, as 
I have it, it is my opinion that the fall caused the rupture, and not the rupture that 
caused the fall.” 

The other physician, offered as a witness by appellant, testified: 

“We found Mr. Dixon paralyzed on the right side. I found that Mr. Dixon’s 
heart was enlarged. I also found arteriosclerosis was present. I could not tell 
whether that was recent or whether it had existed for some time. I know that it 
takes time to get into such condition. It does not come just overnight. When the 
hardening of the blood vessels has reached a certain extent, and the blood pressure 
is high the rupture usually comes in the brain, with the result of paralysis. A rup- 
ture, when a person is in that condition, does not come solely from trauma, or wound 
or shock, but it may occur at any time; it may occur in sleep. The eating of a heavy 
meal and then using muscular exercise or exertion usually raises and creates greater 





572 The Insurance Law Journal, Vol. 67 [Sept., 1926 


pressure on the weakened arteries. There is no fixed time when such afflicted person 
would fall from rupture; it would depend on where the rupture occurred and on the 
size of the rupture. The ‘jump off’ is liable to happen at night, and it is liable to 
come at any time and under any condition. In a small rupture and a slow leakage 
the affected person could walk ten minutes, or a half hour, even an hour. It would 
depend upon the size of the clot and its location. If a man affected as Mr. Dixon 
appeared was working in the garden in cultivated ground, and, pulling up weeds, fell, 
and later got up and went into the house, and his condition continued to get worse 
until he became totally paralyzed on the right side. I would say that the fall was 
the result of the lesion in his brain. It is my opinion that a healthy person by pulling 
weeds in cultivated ground could not bring on the condition I found Mr. Dixon in 
when I examined him merely from a fall on the cultivated ground. It is my opinion 
that the condition of his veins antedated the fall. * * * If he had a rupture re- 
sulting in a slow leak for half an hour or an hour before falling, I think he would 
feel the effects before falling of a dizzy feeling, headache, or something of that kind. 
If the leak was so violent as to cause a fall, he might be able to get up and walk in 
the house; it is possible, but not usual. * * * Men frequently live for years with - 
high blood pressure. * * * In my opinion, from the statement about his pulling 
the weeds, such a fall in a well person would not bring on the condition as in Mr. 
Dixon’s case. I do not think such a fall would bring on that condition. A light 
fall would bring on serious results, but we don’t expect that. I do not think a light 
fall, a little distance with little force, would cause an artery to break.” 

The case was submitted to the jury on special issues. They made the findings 
(1) that “the fall” was occasioned by “something unforeseen, unusual, and unex- 
pected,” and was in no wise “the result in whole or in part of a lesion in the brain, 
illness, or physical condition of plaintiff, or (due to) any other cause than an acci- 
dent alone,” and (2) that “the fall” was “the direct and proximate cause of the paraly- 
sis with which the plaintiff is now suffering.” Therefore, the verdict of the jury, 
having evidence to warrant it, settled the fact that the rupture of the blood vessel, 
producing the paralysis at the time it happened, was directly and immediately caused 
through accidental means, the force of the fall to the ground, and through no other 
cause. In keeping with the verdict, the court entered judgment for the plaintiff in 
the case. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Hunt & Teagle; of Houston, 
for appellant. 

Woods, King & John, of Houston, for appellee. 

Levy, J. (after stating the facts as above), [1] The appellant contends that the 
findings of the jury are contrary to the evidence. It is argued that the circumstances 
show that the paralysis of appellee was due to the very high state of blood pressure 
he had been previously suffering from, and that it was not caused solely and exclu- 
sively by any purely accidental fall to the ground. It is thought that the evidence 
is sufficient to warrant the jury in finding on the general issue, as in effect they did, 
that the rupture of the artery, resulting in complete paralysis, was directly and prox- 
imately caused by the force of the fall to the ground, and that the force of the fall 
was the sole emanative cause of such rupture at the time it occurred. It is admit- 
tedly shown that the paralysis was due to the rupture of an artery acting on the brain. 
Under the circumstances as described by the appellee, who was the only witness 
testifying in that particular, it appears that the appellee was pulling up the weeds in 
an onion bed. A particular weed was so rooted as to be difficult to pull it loose from 
the ground, and the appellee gave it a very hard jerk or pull. The weed responded 
to the hard jerk, giving way all at once,'and upon that happening the appellee was 
overbalanced, and immediately fell backwards, striking the ground full length of the 
peed on his right side, “with all my force.” Appellee at once felt an injury or hurt. 

e says: 

“I felt a hurt in the side of my head and all along the side and down in the leg. 
I was unconscious—stunned—for a little while.” 

Consequently it is strongly inferable that appellee’s body hit the ground with 
force. Upon regaining consciousness, he “went into the kitchen,” sat down, and con- 
tinued to suffer “very much pain.” In “fan hour or an hour and a half” after the 
fall complete paralysis of the entire right’side resulted. The physician said: 


“In a smafl rupture or a slow leakage, the person affected could walk ten min- 
utes, half an hour or even an hour.” 
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It does not appear impossible, or even improbable, that an injury such as rupture 
of an artery could have resulted from a fall in the manner related. The physician 
said : 

“The sudden fall and impact with the earth was sufficient trauma (violence) to 
rupture the blood vessel.” 

And the testimony is sufficient to indicate that a severe injury did in fact, result 
from the fall. There was complete and permanent paralysis of the entire right side 
following in an hour or an hour and a half after the moment of the fall. According 
to the appellee’s evidence, he “was in perfect health” prior “to the time of the acci- 
dent.” Before the moment of the fall, appellee “never felt any pain or anything queer 
or out of the ordinary.” He led an active, energetic life in his occupation of insur- 
ance agent. These matters would go‘to negative an inference of the breaking of the 
artery before the moment of the fall, or that the breaking of an artery “caused the 
fall” to the ground. And the expert opinion of the physician would corroborate such 
conclusion. The physician said: 

“He stated that he fell, got up, and walked into the house. That fact alone shows 
that the rupture took place after the fall to the ground, and that the rupture was not 
the cause of the fall, because, when a blood vessel ruptures, and a person has a 
stroke, he falls from that, and is immediately paralyzed. If the rupture had taken 
place before the fall, and was of such violence as to produce a fall, in my opinion he 
could not have gotten up and walked into the house and sat around for half an hour 
or more. From the history of the case, as I have it, it is my opinion that the fall 
caused the rupture, and not the rupture that caused the fall.” 

The other physician testified, it is true, that— 

“Tt is my opinion that a healthy person by pulling weeds in cultivated ground 
could not bring on the condition of Mr. Dixon merely from a fall on the cultivated 
ground. A light fall would bring on serious results, but we don’t expect that. I do 
not think a light fall, a little distance with little force, would cause an artery to break.” 

The force of such testimony entirely depends upon the weight to be attached 
to it by the jury. The two physicians made a physical examination of appellee a 
year and a half after the fall. Their only knowledge of the facts was gained 
at this examination. At that time the physicians found appellee suffering from a 
high state of blood pressure and also an enlarged heart. There is no direct evi- 
dence that the appellee had a high progressive state of blood pressure or enlarged 
heart at the time of the fall. The physicians merely gave it as their opinion that 
“the condition of his veins antedated the fall.” It might have existed in a 
high degree or a greatly less state. The physicians were only undertaking to 
show a possibility or probability of appellee’s condition from “ a stroke of paralysis” 
arising through high blood pressure. But, all the evidence considered, the appellee’s 
as well as the physicians’, the conclusion is permissible to the jury that the harden- 
ing of the appellee’s arteries, if existing to any degree through blood pressure, was 
not at the time of the fall in an extreme or high state of danger. They could at 
least say that it was not to an active state of danger. The whole evidence is not 
entirely consistent with the long-continued presence of a malignant and active 
high state of blood pressure before and at the time of the fall. One of the physi- 
cians testified that, even if appellee had suffered, but which was not affirmed to 
be a fact, “a slow leak of the artery for some time prior to the fall, and it grew so 
as to cause a fall, he would have felt its effects prior to the time he fell, such as 
headache or swimming of the head or dizziness.” The other physician said the same 
thing. But appellee says he had none of those symptoms or warnings. He said: 

“I never felt any pain or anything queer at all or out of the ordinary before 
I hit the ground.” 

[2] And the physicians merely stated that a “slow leak” was a probability, 
likely to happen as an occurrence in case the person had a high active state of blood 
pressure. The evidence does not present a case of an entirely unexplained injury, 
where the cause of it is wholly conjectural. The whole general issue was a matter 
for the jury, and their finding that the rupture of the artery would not have oc- 
curred at the time it did but for the force of the fall is not contrary to the evi- 
dence so far as to justify this court to disturb the verdict. It is made reasonably 
plain that the immediate cause of the rupture was the force of the fall to the 
ground, resulting from being overbalanced in pulling up the particular weed. It 
may have been that appellee had a pre-existing disease, rendering him more sus- 
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ceptible to paralysis from such violent force than he otherwise would have been, 
but the mere presence of such condition does not relieve against liability for the 
accident. 

[3] The court submitted the following issues to the jury: 

a? Did the plaintiff, Thomas H. Dixon, on or about May 21, 1923 receive 
a fall? 

“(2) If you answer special issue No. 1 ‘Yes,’ only in that event, you will answer 
this question: Was such fall accidental? Answer ‘Yes’ or ‘No,’ as you may find. 
In connection with this special issue No. 2, you are instructed that the word ‘acci- 
dental’ means something unforeseen, unusual, and unexpected. If the fall was the 
result, in whole or in part, of a lesion in the brain, illness, or physical condition 
of plaintiff, or any other cause than an accidental one, you will answer special 
issue No. 2 ‘No.’” 

The appellant made timely exception to the issues. As to No. 2, the exception 
was that— 

“The same is too restricted, in that it does not require a finding by the jury 
as to the cause of the fall or whether the same concurred with a disease or bad 
physical condition of the plaintiff at that time, and does not submit the true issue 
in the case.” 

The following instruction was then requested and was refused by the court: 

“You -are instructed that by the term ‘directly, independently, and exclusively 
of all other causes’ is meant that the plaintiff’s paralysis, if any, must have occurred 
or been caused directly and proximately from the fall in his garden, and that no 
other efficient cause, such as disease, must have directly and proximately contributed 
thereto. If you do not believe from the preponderance of the testimony that 
the fall of Mr. Dixon in the garden on the occasion in question resulted directly, 
independently, and exclusively of all other means, in the stroke of paralysis on 
May 21, 1923, then it will be your duty to answer No. 2 ‘No.’” 

It is believed that special issue No. 2, as submitted by the court, is not 
erroneous or misleading or too restrictive of the general issue. The jury in the 
instant case could plainly understand that they were called upon to decide from 
the evidence whether or not “the fall” of the appellee was due directly and ex- 
clusively to accidental means. The jury were informed first that the word “acci- 
dental,” as used and intended to be understood, meant “something unforeseen, 
unusual, and unexpected”; that is, an occurrence without appellee’s foresight or 
expectation. Such definition of the term is substantially the same as approved 
in Robinson v. Ins. Co. (Tex. Com. App.) 276 S. W. 900. But the court went 
further, and explicitly stated to the jury that “the fall” would in no wise be deemed 
to be through accidental means in case it was “the result, in whole or in part, 
of a lesion of the brain, an illness, or other physical condition of plaintiff, or any 
other cause than the accident alone.’ The matters laid before the jury to be 
excluded covered the entire circumstances shown in the evidence; the rupture of an 
artery or a “lesion of the brain’; the previous temporary “illness” of appellee; 
or any “physical condition”; or high blood pressure. Even further, “any other 
cause than the accident alone.” None of these things, the court in effect told the 
jury, must either be the cause or a contributory aid or influence of “the fall” 
to the ground; that the fall must have been caused by “the accident alone.” The 
instruction requested and refused did not say more than the court’s instruction. 
As an admitted fact, the paralysis was due to the rupture of an artery or “blood 
vessel,” acting injuriously on the brain of appellee. The controversy in the trial 
was entirely concerning whether, in the circumstances, the rupture of the artery 
occurred before and brought about “the fall” of appellee and the complete paralysis 
of the side that followed shortly afterwards, or whether “the fall” in the manner 
it occurred solely caused the rupture, which produced the paralysis that followed 
shortly afterwards. Of course, if a ruptured artery occurred, and it brought about 
“the fall” to the ground, and the complete paralysis shortly afterwards, “the fall,” 
as well as the complete paralysis that followed afterwards, would be from natural 
cause, and not from an “accidental” one, in the meaning of the policy. But, if 
the means directly and proximately producing the ruptured artery was the force of 
“the unforeseen, unusual, and unexpected” fall to the ground, then the appellee 
suffered “bodily injuries” which were “effected directly, independently, and ex- 
clusively of all other causes, through accidental means,” in the meaning of the 
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policy: Pledger v. Accident Ass’n (Tex. Com. App.) 228 S. W. 110; Accident 
Co. v. Miller (Tex. Civ. App.) 193 S. W. 750. 

[4] The court next submitted the following issue: 

“(3) If you have answered issues 1 and 2 ‘Yes,’ and in that event only, you 
will answer: Was the fall the direct and proximate cause of the paralysis with 
which the plaintiff is now suffering? Answer ‘Yes’ or ‘No’ as you may find.” 

Timely exception was made to the charge, upon the ground that it did not 
authorize the jury to consider or find that the disease contributed or concurred in 
causing the appellee to fall. In the light of the previous issue, No. 2, upon which 
this third issue was predicated, the issue complained of is not affirmatively erroneous 
or subject to the objection urged. The issue, in effect, asked the jury to find 
whether or not “the fall,’ meaning, and expressly referring to, “the accidental fall,” 
such as was specially defined to exclude the matters stated, was “the direct,” not 
indirect, and “proximate,” or immediate, “cause” of the breaking of the artery 
»roducing the complete paralysis of appellee’s side. The previous instruction very 
strongly told the jury to exclude disease of “any other cause” in determining “acci- 
dental fall.” Therefore, the jury could plainly understand that they were called 
upon to decide only that “the accidental fall,” excluding disease or any other cause, 
was the direct and immediate cause producing the paralysis. The jury could have 
the conception of a “cause” as defined by the court, as produced the effect itself 
without reference to any other cause. 

The appellant separately requested the following questions, and they were both 
refused by the court: 

“Did or did not the pulling of the weeds and his fall, if you find he did fall, 
at that time, concur with his prior physical condition to produce the paralysis with 
which he is now suffering?” 

And 

“Would the fall sustained by plaintiff, if you find he did fall as alleged by him, 
have produced his present condition, except for his prior physical condition?” 

Aside from any question of the instructions being on the weight of the evi- 
dence, as assuming a high state of blood pressure or hardened arteries at the time 
of the fall, the issues and instructions as given by the court covered substantially 
and affirmatively all that was presented by these instructions, as far as allowable 
under the policy as a defense against liability. The instructions were apparently 
predicated upon the conclusion that no liability existed in case the appellee was 
suffering from a pre-existing disease, rendering him more susceptible to paralysis 
from violent external force than he otherwise would have been. There is no such 
stipulation in the policy that, although an injury be directly and proximately caused 
through purely accidental means, such as force or a blow, yet, if such accidental 
force or blow operates to aggravate or accelerate, or so far seriously affect a 
pre-existing bodily disorder or disease beyond what it would have been but for such 
accidental force or blow, no liability exists therefor. The correct interpretation and 
meaning of the stipulation contained in the policy is that the association will be 
liable in case the purely accidental means solely produced the injury at the very 
time it occurred (which injury in this case was the rupture of a blood vessel), 
even though pre-existing bodily infirmity (which in this case was hardened arteries) 
rendered the insured more susceptible to bodily injuries than he otherwise would 
have been. Otherwise the policy would apply only to a person in perfectly sound 
body and health, and such intention is not evident from the face of the contract. 
Pledger v. Accident Ass’n (Tex. Com. App.) 228 S. W. 110; Fidelity & Casualty 
Co. v. Meyer, 152 S. W. 995, 106 Ark. 91, 44 L. R. A. (N. S.) 493; Penn v. 
Ins. Co., 73 S. E. 99, 158 N. C. 29, 42 L. R. A. (N. S.) 593; Bohaker v. Travelers’ 
Ins. Co., 102 N. E. 342, 215 Mass. 32, 46 L. R. A. (N. S.) 543. The cases cited 
by appellant pass upon a very different question. Casualty Co. v. Glass, 67 S. W. 
1062, 29 Tex. Civ. App. 159; Indemnity Co. v. MacKechnie (Tex. Civ. App.) 
185 S. W. 615. In the Glass Case, supra, the question was merely whether ap- 
pendicitis or the anesthetic administered by a physician was “proximately the sole 
cause” producing, in the first instance, the injury. The cause of the death was 
merely conjectural, and it was necessary to determine whether or not the appendicitis 
or violence of it alone was the direct emanative cause of the injury, which in that 
case was death. The material inquiry in the MacKechnie Case, supra, was “whether 
the fal lhe suffered in attempting to catch the street car” caused the rupture of 
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a blood vessel, resulting in permanent paralysis. No more was involved in the 
ruling than whether or not the force of the fall alone directly and immediately 
caused the rupture at the time it happened. The charge on the “burden of proof” 
as given by the court was sufficient. 

[5,6] The appellant predicates error upon the failure to allege and prove the ~ 
levying and collection of assessments by the company. It is argued that the appel- 
lant is a mutual assessment company incorporated under the statutes, and that pay- 
ment of the benefit herein is conditioned upon its being collected from assessments 
of the members of the company. A contract of purely fraternal benefit insurance 
upon the assessment plan means that, even though the agreement is to pay a definite 
sum, yet such sum is dependent upon the actual collection of such assessments 
prorated to all the surviving members as may be necessary for paying the amount. 
The members cannot be held individually liable for the whole debt, or for more than 
their legal assessable amount. The point made pertains merely to a defense, in a 
suit to enforce collection by requiring assessments to be made, that the full amount 
assumed to be paid is not available or collectible from the membership after due 
levy and collection of all assessments upon the members which are authorized and 
allowable by the laws of the association. In other words, in a mandamus to compel 
the levy or collection of sufficient assessments to pay the full amount of the 
policy, such defense, as stated, would be available to the association as a remedy. 
In the above ruling it is assumed that the Association should be classed as a purely 
fraternal benefit, and not a co-operative assessment association. 

The judgment is affirmed. 
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AUTOMOBILE 


GLOBE INDEMNITY CO. v. MARTIN. (6 Div. 683.) 
(Supreme Court of Alabama. May 27, 1926. 

1. INSURANCE—BILL IN EQUITY AGAINST JUDGMENT DEBTOR AND 
INSURANCE COMPANY TO COMPEL PAYMENT OF JUDGMENT FOR 
PERSONAL INJURIES FROM BEING STRUCK BY AUTOMOBILE 
HELD DEMURRABLE, AS DISCLOSING ONLY A POLICY OF INDEM- 
aaet AGAINST ACTUAL PECUNIARY LOSS (CODE 1923, §§ 8376, 
8377). 

Bill in equity against judgment debtor and insurance company to compel payment 
of judgment for damages for personal injuries from being struck by automobile, alleg- 
ing that at time injuries were received insurance company had in force with judg- 
ment debtor a “contract of insurance * * * indemnifying her against loss from lia- 
bility imposed by law on her on account of bodily injury, suffered by any person by 
reason of the ownership, maintenance, or use of her automobile,” held to disclose only 


a policy of indemnity against actual pecuniary loss, and hence demurrable, notwith- 
standing Code 1923, §§ 8376, 8377. 


(For other cases, see Insurance, Dec. Dig. § 629[2].) 


Appeal from Circuit Court, Jefferson County; W. M. Walker, Judge. 

Bill in equity by H. Clay Martin against the Globe Indemnity Company and Mrs. 
C. H. Gates. From a decree overruling demurrer to the bill, defendant insurance 
company appeals. Reversed and remanded. 

London, Yancey & Brower and Frank Bainbridge, all of Birmingham, for appel- 
lant. 

Ralph W. Quinn and William F. Spencer, both of Birmingham, for appellee. 

GarRDNER, J. This bill was filed by appellee against appellants Globe Indemnity 
Company and Mrs. C. H. Gates, seeking satisfaction of a judgment obtained by com- 
plainant against respondent Mrs. C. H. Gates. From a decree overruling demurrer 
to the bill, the Globe Indemnity Company has prosecuted this appeal. 

[1] The bill disclosed that on December 20, 1923, complainant sustained injuries by 
reason of being struck by an aptomobile belonging to respondent Mrs. C. H. Gates; 
that in October, 1924, complainant brought suit against Mrs. Gates to recover damages 
for such injuries, and in April, 1925, recovered a judgment therefor against her in 
the sum of $1,500, which judgment has not been satisfied ; that at the time such injuries 
were received (December 20, 1923), the Globe Indemnity Company had in force and 
effect with Mrs. Gates a “contract of insurance * * * indemnifying her against loss 
from liability imposed by law upon her on account of bodily injury, suffered by any 
person by reason of the ownership, maintenance, or use of her automobile.” The bill 
does not make the insurance policy an exhibit thereto, nor are the provisions as to 
liability set out therein. The words above quoted from the bill are susceptible of the 
construction that the policy was one of indemnity (as distinguished from liability 
only) against actual pecuniary loss suffered by the insured, evidenced, by way of illus- 
tration in the instant case, by the payment of the judgment rendered. 

Construing the bill most strongly against the pleader, we think the contract therein 

referred to is to be so interpreted and within the character of insurance policies con- 
sidered in Goodman v. Georgia Life Ins. Co., 189 Ala. 130, 66 So. 649, and Hollings 
v. Brown, 202 Ala. 504, 80 So. 792. 

In these cases the equity of a bill of the character here in question was denied, 
and it was held that the insurance contract imposed no obligation upon the company, 
“except for liabilities actually discharged by the payment of money.” Speaking fur- 
ther to the argument as to the right of the injured party (a stranger to the con- 
tract) the court in the Goodman Case, supra, said: 

“Courts cannot tamper with and change the terms of contracts, nor can they sub- 
stitute as beneficiaries thereunder unnamed and unintended strangers who have nothing 
whatever todo with either the contracts or the contractors.” 

Under these authorities it is therefore clear that the bill, as here construed, 4s 
without equity. 

Evidently to meet the situation arising from the binding language of these insur- 
ance policies, as held in the above-cited authorities, sections 8376 and 8377 were em- 
bodied in and adopted as a part of the Code of 1923. These sections appear to be sub- 
stantial reproductions of the statute of the state of Massachusetts as found set out 
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in Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R, 1374, in original 
reference note 1. 

Counsel for appellee lay stress upon section 8377, our Code, which treats of the 
remedy, but this section is to be construed in the light of its corollary, the preceding 
section, and the legislative intent evolved from a consideration of the entire subject- 
matter as embraced in the two sections, which read as follows: 

“8376. Liability of Insurance Companies on Casualty Risks; When Absolute— 
In respect to every contract of insurance made between an insurance company and any 
person, firm or corporation, by which such person, firm or corporation is insured 
against loss or damage on account of the bodily injury or death by accident of any 
person, for which loss or damage such person, firm or corporation is responsible, 
whenever a loss occurs on account of a casualty covered by such contract of insur- 
ance, the liability of the insurance company shall become absolute, and the payment 
of said loss shall not depend upon the satisfaction by the assured of a final judgment 
against him for loss, or damage, or death, occasioned by said casualty. No such con- 
tract of insurance shall be canceled or annulled by any agreement between the insur- 
ance company and the assured after the assurred has become responsible for such loss 
or damage, and any such cancellation or annullment shall be void. 

“8377. Remedy of Injured Party after Recovering Judgment.—Upon the recovery 
of a final judgment against any person, firm, or corporation by any person, including 
administrators or executors, for loss or damage on account of bodily injury or death, 
if the defendant in such action was insured against said loss or damage at the time 
when the right of action arose, the judgment creditor shall be entitled to have the 
insurance money provided for in the contract of insurance between the insurance 
company and the defendant, applied to the satisfaction of the judgment, and if the judg- 
ment is not satisfied within thirty days after the date when it is rendered, the judg- 
ment creditor may proceed in equity against the defendant and the insurance com- 
pany to reach and apply the insurance money to the satisfaction of the judgment.” 


The argument for appellee is that the latter section deals only with the remedy, 
and is applicable to the instant case. But the two sections construed together clearly 
disclose that the legislative intent was to go far beyond any question of remedial 
procedure. The Massachusetts Supreme Court considered such a statute at length in 
the case of Lorando v. Gethro, supra, when the constitutionality of the statute was 
sustained. It was there pointed out that one of the effects of the statute was to 
nullify any provision of such policies limiting liability only when the insured had 
actually paid the judgment rendered, the court saying: ° 


“Its design, obviously, is to prevent the enforcement of such and like conditions, 
which were held valid in Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981, and in 
Davison v. Maryland Casualty Co., 197 Mass. 167, 170, 83 N. E. 407, and which, unless 
prohibited by law, indisputably are binding terms of a contract. By the express pro- 
vision of this statute, such conditions are to be of no effect. * * * The second section 
establishes a temporary lien in favor of one who has put the damages resulting to 
him from the casualty insured against in the form of a judgment on the amount due 
under the policy as between the insured and the insurer. It also affords him the usual 
remedies of a judgment creditor. * * * The instant statute has for its chief object 
object simply a regulation as to the form of a policy of insurance. It prohibits, in 
substance, ‘the insertion in any contract for casualty insurance of a condition that the 
insured must actually pay the loss before liability attaches to the insurer. * * * 
A further important feature of the statute is to give to the person injured by the 
conduct, against loss from which the assured is insured by his policy of insurance, a 
certain beneficial interest in the proceeds of that policy.” 


Again, speaking to the question of the effect of the statute upon insurance con- 
tracts of this character, the court said: 


“The subject of insurance is of such general public interest as to be under the 
control of the Legislature within rational limits. When a statute has been enacted 
governing any particular part of the field of insurance, the parties entering into con- 
tracts respecting that field are presumed to do so with reference to the obligations and 
terms established by that statute. Although, previous to the passage of the statute 
now attacked, a contract of insurance like that here in question would have been 
valid and enforceable under Connolly v. Bolster, ubi supra, yet now the insurer, by 
issuing a policy of casualty insurance, impliedly agrees to be governed by the terms 
of the statute and to consent that his obligation to the insured shall, to the extent of 
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a judgment recovered by a third person against the assured for a casualty covered 
by the insurance, be hypothecated for the benefit of such third person.” 

We approve these observations as to the purpose and effect of such a statute. 

It is therefore plain that the statute is not one merely of a remedial character as 
to procedure, but one affecting the liability of the insurer and the rights of the 
insured, as well as one injured by the conduct, against loss from which the assured 
is insured in his policy. 

The statute here in question became effective August 17, 1924, at the time of the 
adoption of the Code of 1923. The contract here involved was of force on and 
before December 20, 1923, on which date complainant’s cause of action against the 
insured, Mrs. Gates, arose. To hold this statute here applicable therefore, it must be 
given a retroactive effect. Discussing the rule as to such construction of statutes, 
this court, in Barrington v. Barrington, 200 Ala. 315, 76 So. 81, said: 

“Remedial statutes—those which do not create, enlarge, diminish, or destroy vested 
rights—are favored by the courts, and their retrospective operation is not obnoxious 
to the. spirit and policy of the law. But a statute which gives a new legal effect to 
conduct or conditions occurring or existing prior to its enactment, thereby imposing 
upon any person unanticipated disabilities or alterations of legal status, is retrospective 
in a sense which is odious to the law, and, as to such operation, is strongly disfavored 
by the courts, even though it does not offend the Constitution by impairing the obli- 
gation of a contract or by creating a crime or punishment ex post facto. This 
disfavor has everywhere found expression in a rigorous rule of construction which 
denies retroactive effect to such a statute unless by its express terms, or by unmis- 
takable implication, the Legislature must have so intended.” 

[2] In view of the radical change wrought by the statute in such contracts of 
insurance, it may be seriously questioned that the statute could be given such retro- 
active effect, in the light of constitutional provisions against any law that works 
impairment of the obligation of contracts (National Union v. Sherry, 180 Ala, 627, 
61 So. 944), but this question we need not determine. The general rule that a law will 
not be construed as having a retroactive effect, unless it is plain from its terms that 
the Legislature so intended, amply suffices for the purposes of the instant case. 

There is nothing in the statute indicating a legislative intent that it should have 
a retroactive effect, and very clearly a consideration of the important influence it has 
upon insurance contracts of this character, rather leads to a contrary conclusion. 
The Massachusetts court, in Lorando v. Gethro, supra, expressly stated, as to such 
a statute: 

“Tt governs contracts made after it took effect. It is not retroactive.” 

Our conclusion is that the statute here invoked is without application to the 
instant case, which is governed by the principles announced in Goodman v. Georgia 
Life Ins. Co., supra, and Hollings v. Brown, supra. 

It therefore results that the demurrer should have been sustained. 

Let the decree be reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C, J., and Sayre and Miller, JJ., concur. 


BROWN v. GLOBE & RUTGERS FIRE INS. CO. (No. 4732.) 
(Supreme Court of Georgia. Feb. 19, 1926.) 
133 Southeastern Reporter 260 
(Syllabus by the Court.) 

1. INSURANCE—IN ACTION ON POLICY STIPULATING THAT IT 
SHOULD BE VOID FOR MISREPRESENTATION AS TO OWNER- 
SHIP, EVIDENCE THAT AGENT ISSUING POLICY KNEW THAT 
FULL OWNERSHIP WAS NOT IN INSURED HELD ADMISSIBLE; 
WHERE AGENT, ISSUING FIRE INSURANCE POLICY, KNEW THAT 
FULL OWNERSHIP OF PROPERTY WAS NOT IN_ INSURED, 
INSURER WAS ESTOPPED TO-ASSERT POLICY STIPULATION AS 
TO FULL TITLE TO INSURED PROPERTY, NOTWITHSTANDING 
PROVISION THAT POLICY TERMS EMBODIED ALL AGREEMENTS, 
AND NO AGENT OF INSURER COULD WAIVE ITS TERMS, UNLESS 
WRITTEN WAIVER WAS ATTACHED TO POLICY. 

In an action brought to recover upon a policy of fire insurance containing a 
stipulation that the policy should be void in case of any misrepresentation as to the 
ownership of the property insured, where it appeared from the policy that uncondi- 
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tional ownership of the property was alleged in this writing, evidence that the agent 
of the insurance company issuing the policy had full knowledge of the facts and 
knew that full ownership of the property was not in the insured, but that a bill of 
sale with title reserved was outstanding, was admissible. In such circumstances the 
insurance company (the knowledge of whose agent was knowledge to it) was 
estopped to assert the stipulation as to full title to the insured property, notwith- 
standing the provision in the original policy that “this policy is made and accepted 
subject to the provisions, exclusions, conditions, and warranties set forth herein or 
indorsed hereon; and upon acceptance of this policy the assured agrees that its terms 
embody all agreements then existing between himself and the company or any of its 
agents relating to the insurance described herein; and no officer, agent, or other rep- 
resentative of this company shall have power to waive any of the terms of this policy, 
unless such waiver be written upon or attached hereto; nor shall any privilege or 
permission affecting the insurance under this policy exist or be claimed by the 
assured unless so written or attached.” The waiver to insist upon this stipulation, 
arising from the issuance of the policy with knowledge of the fact, created an estoppel 
to thereafter at any time assert this stipulation. 


(For other cases, see Insurance, Dec. Dig. 376[1], 664.) 
2. GRANTING NONSUIT. 

It was error on the part of the lower court to award a nonsuit; and in view of 
the ruling heretofore announced in the first headnote, as well as the ruling upon the 
nonsuit, the Court of Appeals erred in affirming the judgment of the trial court. 

Certiorari from Court of Appeals. 


Suit by H. S. Brown against the Globe & Rutgers Fire Insurance Company. 
Judgment for defendant was affirmed by the Court of Appeals (126 S. E. 268, 33 
Ga. App. 141), and plaintiff brings certiorari. Reversed. 

_ Geo. & John L. Westmoreland and Chas. G. Reynolds, all of Atlanta, for plaintiff 
in error. 

Smith, Hammond & Smith, of Atlanta, for defendant in error. 

Russett, C. J. [1] 1. Brown bought an action to recover upon an insurance 
policy issued by the Globe & Rutgers Fire Insurance Company. The evidence for the 
plaintiff showed that an automobile of which Brown claimed to be the owner was 
injured or destroyed by fire. It had been purchased by Brown from one Gray on 
April 6, 1922. On October 21, 1921, the insurance company issued a policy of insur- 
ance for $1,800 to Gray. This policy contained the following stipulation: 

“If the interest of the assured in the subject of this insurance be other than 
unconditional and sole ownership, * * * or unless otherwise provided in writing 
added herto, this company shall not be liable for loss or damage to any property 
insured hereunder, * * * while incumbered by any lien or mortgage.” 

The policy also contained a clause as follows: 

“The automobile described is fully paid for by the assured, and is not mortgaged 
or otherwise incumbered, except as follows: No exceptions.” 

On April 6, 1922, when Brown purchased the automobile from Gray the follow- 
ing indorsement or rider was entered upon the policy by N. S. Morgan, as agent 
and manager of the insurance company: 

“The assured under the above-numbered policy is now recognized as H. S. 
Brown, and his occupation is c/o May’s Dry Cleaning Company. The assured paid 
$2,300 for the car. All other conditions remained unchanged.” 

The plaintiff offered to prove that this agent, before attaching the rider to the 
policy, inquired whether or not the car was paid for by ‘the plaintiff, and was 
informed that it had not been paid for, but that there was a balance due on the 
purchase price to the Packard Company of Atlanta, and that such company held 
notes retaining title until the purchase price was paid. The plaintiff offered to prove 
further that the agent thereupon telephoned to the Packard Company, and ascer- 
tained from it the exact amount of the balance due on the purchase price of the 
automobile, and that the agent of the company made the rider to read that the car 
was fully paid for, with full knowledge of the true condition of the title, and that 
the debt to secure which title had been reserved had not been paid. The court 
excluded the evidence offered to show these facts and repelled the evidence as to 
notice to the agent at the time of reissuing the policy to Brown instead of Gray by 
the indorsement or rider quoted above, and thereupon granted a nonsuit. 
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In our view of the case the admissibility of the evidence is the only real question 
presented by the record, because it must be conceded that, if the court correctly 
excluded the evidence that was offered, there was no error in awarding a nonsuit. 
On the other hand, since the record shows the issuance of the policy, the payment of 
the premium, the value of the automobile, and its destruction by fire, if the defendant 
was estopped to set up want of title in the plaintiff as a defense, the evidence adduced 
would have proved the case of the plaintiff as laid. We are of the opinion that the 
plaintiff should have been permitted to introduce the evidence which was excluded. 
The objection made to its admissibility was that parol evidence is inadmissible to alter 
or vary the terms of an unambiguous written contract. This objection was insuf- 
ficient to authorize the exclusion of the evidence. The evidence was admissible, not 
for the purpose of varying the terms of the indorsement or rider as it was reduced 
to writing, but to show that the real circumstances under which the policy was 
issued were misstated by the agent of the company with knowledge at the time upon 
his part that the statement alleged by him in his rider to the effect that the automo- 
bile was fully paid for was untrue, and that, no matter what was embodied in the 
writing, the .real fact was that the agent, and through the agent the insurance com- 
pany, knew the fact to be that the automobile was not paid for. The statement by 
the agent of the company that the automobile was in fact paid for, when the com- 
pany knew that it was not paid for, cannot be otherwise treated as matter of law 
than as a distinct waiver of any and all stipulations in the policy providing for a 
forfeiture if the interest of the assured was less than full and unconditional owner- 
ship. Having waived these stipulations in the policy, the right of the insurance 
company as to protection upon this point was no greater than if these conditions as 
to ownership had never been inserted in the policy or if they had been entirely erased 
therefrom. If at the time the words “paid $2,300” were entered in the rider by the 
company’s agent he knew from conversation with the agent of the Packard Company 
that there was still a balance of something over $600 due, secured by reservation of 
title to the very automobile in question, the entry amounted to nothing more or less 
than a statement by implication that the company was willing to assume the risk 
without regard to the claim of the Packard Company; in other words, the agent for 
the company waived the stipulations as to plaintiff’s full ownership of the property. 
In Springfield Fire Insurance Co. v. Price, 64 S. E. 1074, 132 Ga. 687, a decision by a 
full bench of six justices, this court held: 

“Where a policy of fire insurance contained a stipulation that it should be void 
if the subject of insurance be a building on ground not owned by the insured in fee 
simple, but, at the time the application for insurance was made, the company, through 
its agent, knew that the applicant did not own the land on which the building sought 
to be insured was situated, the company, in defending an action on the policy, will be 
estopped from setting up the noncompliance of the insured with this condition of the 
policy.” 

The case of Atlas Assur. Co. v. Kettles, 87 S. E. 1, 144 Ga. 306, rules to the 
same effect in holding: 


That if the agent of the company, authorized by his principal to procure insur- 
ance, write and countersign policies, collect premiums, and deliver policies, “knew 
the status of the title at the time of the issuance and delivery of the policy, such 
knowledge will be constructive notice to the company, and will estop the company 
from denying the validity of the policy on account of the status of the title. On 
the question of estoppel, there was no error in admitting evidence tending to show 
that the agent had notice of the status of the title at the time the policy was issued.” 


The principle had been previousy recognized by this court in Mechanics’ Insur- 
ance Co. v. Mutual Ass’n, 25 S. E. 457, 98 Ga. 262, in which this court held that— 


“Where a policy of fire insurance contained stipulations or conditions reciting 
that, unless such and such things were true, the policy was to be void, and the 
declaration in an action thereon showed affirmatively that one or more of these things 
was not true, it was demurrable, but was saved by an amendment alleging in sub- 
stance that the company’s agent, by whom the policy was delivered to the insured, 
knew at and before the time of making the delivery all the facts to which such 
stipulations or conditions related, and that, consequently, the company waived the 
benefit of the same. In such case it was, of course, incumbent upon the plaintiff to 
prove the waiver as alleged.” 
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After referring to 1 May on Insurance, § 143, and authorities cited, Mr. Chief 
Justice Simmons, in delivering the opinion of this court, said: 

“It is well settled that, where an agent who is authorized to issue and deliver 
policies in behalf of an insurance company issues and delivers a policy with knowl- 
edge of the true state of the title, the knowledge of the agent is the knowledge of 
the company, and the delivery of the policy with such knowledge amounts to a waiver 
of conditions relating to the existing state of the title. ‘Conditions which enter into 
the validity of a contract of insurance at its inception may be waived by the agent, 
and are waived, if so intended, although they remain in the policy when delivered.’ ” 

Undr this ruling, whether we treat the rider as a mere consent on the part of 

the company to a transfer of the contract in behalf of Gray to Brown, or as a 
reissuance of the policy, the evidence which was excluded should have been ad- 
mitted. In Johnson v. Etna Insurance Co., 51 S. E. 339, 123 Ga. 404, 107 Am. St. 
Rep. 92, this court was requested to review and overrule the Mechanics’ Insurance Co. 
Case, supra, but, after a careful study, declined to do so, holding that “the logic of 
that case is unanswerable.” The court sustained the ruling sought to be overruled 
by Carrugi v. Atlantic Ins. Co., 40 Ga. 135, 2 Am. Rep. 567; City Fire, Ins. Co. v. 
Carrugi, 41 Ga. 660; Greenwich Ins. Co. v. Sabotnick, 17 S. E. 1026, 91 Ga. 719; 
Swain v. Macon Ins. Co., 29 S. E. 147, 102 Ga. 96. In the opinion of the writer, it 
could well have been sustained upon principle even had the case been one of first 
impression, for— 
“estoppel is the shield of justice interposed for the protection of those who have not 
been wise enough or strong enough to protect themselves. It is the special grace of 
the court, authorized and permitted to preserve equities that would otherwise be 
sacrificed to cunning and fraud.” Ostrander, Fire Ins. § 366. 


When an insurer with full knowledge of the provisions of his policy and equally 
full information as to the existence of a situation surrounding the insured, by reason 
of which it will be probable, if not indeed certain, that the insured will pay and the 
insurer will receive a premium, the writing of a policy would be a fraud unless it 
were presumed that the policy would be paid in the event of a loss to the insured, 
regardless of any provision applicable to those circumstances which the insurer knew, 
affecting the rights of the opposite party under the contract. Good faith would require 
it. Equity would demand it. To say that one should be discharged from the obliga- 
tion of a contract which provided for a forfeiture of the rights of the opposite party 
in case the latter was not possessed of full ownership, when it was known at the time 
that such party did not owm the property in question in the full acceptation of that 
term, would be to state a proposition at variance with every principle of law and 
equity. 

[3, 4] 2. It is insisted, however, that the evidence was inadmissible in this case, 
because estoppel had not been pleaded. In our opinion it was not necessary for the 
plaintiff to plead estoppel. In the case at bar the plaintiff in his petition stated all the 
necessary facts, and the defendant defended by the terms of the contract. Since the 
passage of the Neel Act (Laws 1893, p. 56), replication is not required in pleading. 
The Neel pleading act was passed by the General Assembly to simplify pleading, and 
to require nothing more than the petition and answer. So far as we are aware, in 
every jurisdiction where it is unnecessary to file a replication, it is likewise not 
necessary to plead estoppel, and yet evidence showing an estoppel is admissible. In 
a case where the defendant relies upon estoppel as a defense, it must be pleaded 
because the Neel Act requires that the defense be plainly and clearly presented; but 
this rule does not apply where the plaintiff relies upon estoppel in order to defeat a 
defense raised by the defendant in his answer. Since the passage of the Neel Act 
only a petition and an answer are necessary to put a case at issue. Every fact 
pleaded in an answer as true is treated as denied by the plaintiff, and evidence may 
be introduced in behalf of the plaintiff to rebut, controvert, or otherwise show that for 
any reason the defense pleaded is not good against the plaintiff’s claim. See Civil 
Code 1910, §§ 5573, 5633, 5647, 5651; Henry v. Peters, 5 Ga. 311; Central of Ga. 
Ry. Co. v. Tankersley, 65 S. E. 367, 133 Ga. 153. 


[5] Evidence in rebuttal of other evidence is admissible for the opposite party for 


the purpose of showing an estoppel, even though estoppel is not pleaded. 21 C. J. 1246, 
§ 255. 


[2] For this reason the Court of Appeals erred in holding that the lower court 
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properly excluded the evidence as to the knowledge of the agent of the insurance 
company, for the reason that— 

“The petition alleged compliance with all the terms of the policy, and no waiver 
of any sort was pleaded.” 

Judgment reversed. 

All the Justices concur. 

Hines, J., concurs in the result. 


AUTOMOBILE FINANCE & SECURITIES CO. v. GLOBE INDEMNITY CO. 
In re GLOBE INDEMNITY COMPANY. (No. 27775.) 
(Supreme Court of Louisiana. May 3, 1926.) 
108 Southern Reporter 545. 

1. INSURANCE—PURCHASER’S SURRENDER OF AUTOMOBILE TO 
SELLER, WHO RESOLD IT, HELD ACT OF CONVERSION SO AS TO 
RENDER INSURER LIABLE TO FINANCE COMPANY FOR RESULT- 
ING LOSS ; 

Where purchase-money notes secured by chattel mortgage were payable to auto- 
mobile finance company, surrender of automobile by defaulting purchaser to seller 
who resold it was act of conversion by purchaser, so as to render insurer liable under 
policy indemnifying company against direct pecuniary loss by purchaser’s conversion 
depriving company of security. 

(For other cases, see Insurance, Dec. Dig. §432.) 


2. INSURANCE—INSURER, UNDER POLICY INDEMNIFYING AGAINST 
LOSS BY PURCHASER’S CONVERSION OF AUTOMOBILE, DEPRIV- 
ING OBLIGEE OF SECURITY FOR PURCHASE-MONEY NOTES, 
HELD LIABLE ONLY FOR VALUE OF SECURITY AT TIME OF 
CONVERSION. 

Measure of insurer’s liability under policy insuring against direct pecuniary loss 
by purchaser’s conversion of automobile, depriving obligee of security for purchase- 
money notes, held not full amount of debt due from purchaser, but value of security 
at time of conversion. 

(For other cases, see Insurance, Dec. Dig. § 511.) 


3. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT VALUE OF 
AUTOMOBILE AT TIME OF CONVERSION EQUALLED AMOUNT 
OF DEFAULTING PURCHASER’S INDEBTEDNESS, SO AS TO EN- 
TITLE FINANCE COMPANY TO RECOVER WHOLE AMOUNT SUED 
FOR FROM INSURER. 

In action by automobile finance company on policy indemnifying it against.loss 
by purchaser’s conversion of automobile, depriving it of security for purchase-money 
notes, evidence held not to show that value of automobile at time of conversion 
equalled or exceeded amount of purchaser’s debt, so as to entitle plaintiff to recover 
whole amount sued for. 


(For other cases, see Insurance, Dec. Dig. §655[4].) 


Action by the Automobile Finance & Securities Company against the Globe Indem- 
nity Company. Judgment for plaintiff was affirmed by the Court of Appeal, and 
defendant applies for certiorari or writ of review. Judgments set aside, judgment for 
plaintiff ordered, and case remanded for purpose stated. 

Monroe & Lemann and Walter J. Suthon, Jr., all of New Orleans, for petitioner. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for respondent. 

Rocers, J. On January 30, 1920, Duggan Inc. (subsequently renamed the Hamil- 
ton Motor Corporation), a corporation dealing in automobiles in the city of New 
Orleans, sold a certain used Case automobile to Clarence E. Patton. The sale was 
made partly for cash and partly on terms of credit, the credit portion of the pur- 
chase price being represented by notes of the vendee secured by chattel mortgage on 
the automobile sold. These nofes were purchased by the plaintiff company, which is 
engaged in the business of financing the sales of automobiles on credit. As a pro- 
tection against loss by the larceny, embezzlement, or conversion by the purchasers of 
automobiles, the plaintiff company holds a blanket policy in the defendant company. 
The car sold to Patton was duly reported as, and became a risk under, this policy. 
Patton, shortly after his purchase, became dissatisfied with the automobile, and, as 
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he was manifesting an intention to default on his notes, it was repossessed by Peter 
Hamilton, vice president and manager of the Hamilton Motor Corporation, and kept 
in the establishment occupied by said company. This was with plaintiff’s knowledge. 
The first two notes were paid shortly after their maturity, but the other notes were 
not paid and are involved in this suit. Subsequently, without the knowledge of the 
plaintiff company, Hamilton delivered the car for sale to the Lapps Motor Company, 
which sold the automobile as unincumbered. After being resold two or three times 
the car was removed from the state, and the chattel mortgage became extinguished. 
The plaintiff company then brought this suit on the policy, alleging that it had been 
deprived of its security because of an act of conversion on the part of Patton, the 
purchaser named in the bond, and praying that it recover from the defendant company 
the loss it had sustained, which it alleged was the principal of the notes, with interest 
and attorney’s fees, and an additional amount expended in the employment of detec- 
tives to search for the missing vehicle. Defendant denied there was any conversion, 
and averred that the sale of the car which caused the plaintiff conrpany to lose its 
chattel mortgage was not the act of the mortgage debtor, but of a third person, for 
whose integrity it was not responsible. It also contended that, in any event, the extent 
of its liability was the value of the automobile at the time it was sold and not the 
amount due on the unpaid notes. 

The district court gave plaintiff judgment for practically the amount sued for. 
This was affirmed by the Court of Appeal, and the case is now before us under a writ 
of review. 

Under the terms of the contract herein sued on, the obligation of the defendant 
company (as surety) is to indemnify the plaintiff company (as obligee) : 

“* * * Against such direct pecuniary loss as the obligee may sustain by any act 
of larceny, embezzlement, or conversion of the purchaser, whereby the obligee is 
deprived of the security of any motor vehicle, listed in any schedules made a part 
hereof, as hereinafter provided, either directly or through the connivance with others 
on the part of any purchaser named in the said schedules.” 

The foregoing obligation is subject to the following, among other conditions: 

“No. 4. The liability of the assured on account of any purchaser is limited to the 
amount of the purchase price unpaid at the time of any larceny, embezzlement or 
conversion aforesaid, and such liability shall not exceed the sum set opposite the name 
of the purchaser in any schedule.” : 

[1] We agree in the conclusion reached by the Court of Appeal that the defendant 
company is liable under its contract. The act of sale, notes, and chattel mortgage 
were executed at the office of the plaintiff company. With the consent of Hamilton, 
the representative of the vendor, the notes were made payable directly to the order of 
the plaintiff company. Patton is bound to have known at that time and also when he 
permitted Hamilton to retake possession of the automobile that neither Hamilton nor 
his company had any right of ownership in the car. This information was also in 
Hamilton. As stated in the very able opinion of the Court of Appeal, “To deliver or 
surrender the car to Hamilton was therefore a reckless disregard of plaintiff's rights 
to the security granted under the mortgage, and was plainly an act of conversion, such 
as was contemplated under the bond.” When Patton surrendered the car to Hamilton 
with instructions to sell it, he constituted Hamilton as his agent, and committed “the 
direct and initial act of conversion which caused the sale, although made by Hamil- 
ton, to be imputed to Patton, his principal.” 

[2] While we are in accord with the Court of Appeal on the issue of defend- 
ant’s liability, we are unable to assent to its ruling upon the measure of plaintiff’s 
recovery. The judgment under review allows plaintiff the entire principal -of the 
notes, with interest and attorney’s fees, together with a small amount expended for 
detective service. The judgment is based upon the proposition that, under the terms 
of the contract, the measure of defendant’s liability is the full amount of the debt 
due plaintiff, and not merely the value of the security at the time of its conversion. 

Under the provisions of the policy, the obligation of the insurer, in the event of 
a conversion, is to indemnify the insured against such “direct pecuniary loss” as the 
latter may sustain by “being deprived of the security.” There is nothing in this agree- 
ment, as we understand it, which imposes upon the obliger the burden of discharging 
the entire indebtedness of the maker of the chattel mortgage notes. On the contrary, 


its purpose is to protect merely a secured creditor in the loss he might suffer by 
reason of the disappearance of his security. 
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Paragraph 4 of the policy, quoted, supra, and which is referred to in its opinion 
by the Court of Appeal, does not refute, but sustains, this interpretation of the 
contract, since it provides that the liability of the insurer shall be limited to the 
amount of the debt unpaid at the time of the conversion. In other words, it clearly 
shows that the liability of the insured, except as to its maximum amount, is not to be 
considered as a fixed and invariable figure. This interpretation of the contract is 
also supported by the language of paragraph 8, providing that upon payment of the 
loss by the insurer it shall be subrogated to the rights of the insured against the 
defaulting purchaser, and that where the loss sustained by the insured shall exceed 
the liability of the insurer, they shall share pro rata in any net recovery in the pro- 
portion the amount of the payment under the policy bears to the total shortage. It 
is clear there would have been no necessity for incorporating this provision in the 
agreement if the full amount of the unpaid indebtedness was to be the measure of 
the insurer’s liability, since in that event the insurer would be subrogated to the whole 
debt when he paid it and the insured would have no interest whatever in any collec- 
tions subsequently made from the chattel mortgage debtor. 

[3] Our conclusion is, that under the terms of its policy the defendant company 
undertook to indemnify the plaintiff company merely against the loss of its security and 
not for the full amount of its debt. Necessarily, if the record in this case showed 
that the value of the automobile at the time of its conversion equalled or exceeded 
the amount of the debt, the plaintiff company would be entitled to recover the whole 
amount sued for. The record, however, does not show this. There is no evidence 
whatever of the value of the car at the time it was turned over for sale by Hamilton 
to the Lapps Motor Company. From a copy of a letter dated July 29, 1920, written 
by the plaintiff company to the defendant company, offered in evidence by plaintiff, it 
appears that the automobile in question was sold to a man named Wolf, who gave in 
exchange a used Chalmers car, and agreed to pay $200 in addition. Wolf never paid 
the cash portion of the purchase price, because he found the Case automobile (which 
he bought) in bad condition, necessitating the expenditure on his part of several 
hundred dollars for its repair. This is the only reference in the record, so far as we 
are able to find, to the value of the car at the time of its disposal by Hamilton. It 
indicates that the automobile, at the time of its wrongful resale, was not worth the 
full amount of plaintiff’s debt. 

For the reasons assigned, the judgments of the Court of Appeal and district 
court are set aside, and it is now ordered that there be judgment in favor of plaintiff, 
Automobile Finance & Securities Company, and against defendant, Globe Indemnity 
Company, in an amount equal to the value of the automobile referred to in plaintiff’s 
petition and covered by the policy issued by the defendant company, at the time of its 
sale by the Lapps Motor Company, with legal interest thereon from the date of said 
sale until paid, and that this case be remanded to the district court for the purpose of 
ascertaining and fixing the said value of the automobile in question. 

It is further ordered that the plaintiff company pay the costs of these proceedings, 
and that the defendant company pay all other costs. 


GORMLEY v. WESTCHESTER FIRE INS. CO. 
(Supreme Judicial Court of Massachusetts. Middlesex. May 29, 1926.) 
152 Northeastern Reporter 320. 
1. INSURANCE—ADJUSTER HELD WITHOUT GENERAL OR SPECIAL 
AUTHORITY TO BIND INSURER BY PROMISE TO PAY. 


Where policy of insurance provided that no officer of insurer was empowered to 
waive policy terms unless waiver was written or attached and that no person should 
be-deemed insurer’s agent unless specifically authorized in writing by it, adjuster who 
prepared proof of loss, which was never affirmed in writing by insurer, held to have 
no general or special authority to bind it by promise to pay. 

(For other cases, see Insurance, Dec. Dig. § 565.) 


2. INSURANCE—WHERE AUTOMOBILE INSURED WAS STOLEN CAR, 
INSURED’S WARRANTY THAT IT WAS FULLY PAID FOR WAS 
UNTRUE, AND POLICY DID NOT ATTACH. 


Where, after alleged compromise for damage to automobile, insured ascertained 
that car had been stolen and, to acquire title, he was obliged to pay true owner, his 
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warranty that the automobile described was fully paid for by him was not true, and 
policy never attached. 

(For other cases, see Insurance, Dec. Dig. 282[2].) 

Exceptions from Superior Court, Middlesex County; F. T. Hammond, Judge. 

Action of contract by Eugene P. Gormley against the West Chester Fire Insur- 
2nce Company to recover on a policy of insurance on an automobile. Finding for 
defendant, and plaintiff excepts. Exceptions overruled. 

E. Field, of Boston (W. D. Lambert, of Boston, on the brief), for plaintiff. 

W. L. Came, of Boston, for defendant. 

Braey, J. The defendant, a fire insurance company domiciled in the state of 
New York but duly authorized July 1, 1918, under G. L. c. 175, § 151, to transact 
business in this commonwealth, issued to the plaintiff on June 16, 1919, a policy of 
insurance on the “body machinery and equipment” of the automobile therein described 
against direct loss or damage while in force, caused by the perils specifically insured 
against until June 16, 1920, when it expired by limitation. The jury could find that 
on July 1, 1919, the automobile driven by the plaintiff ran into a tree and stone wall 
whereby it was substantially damaged. The action, however, was not begun until 
July 19, 1923, more than two years after the loss, and under the express conditions 
of the policy it is barred by limitation. 

But by an amendment allowed before trial the plaintiff abandoned the first count 
of the declaration seeking recovery on the policy, and relied wholly on the second 
count which was based on a parol agreement by the defendant to pay him in accord 
and satisfaction of his claim $650.00. The defendant’s duly authorized agents, Kaler, 
Carney, Liffler and Company, of Boston, Massachusetts, after notice of the loss 
employed an independent adjuster, one Wheelock, who testified that it was his duty 
to try and agree with the plaintiff on the amount of loss, and if an agreement was 
reached to recommend the amount to the company, which could accept or reject his 
recommendation. The jury could warrantably find on conflicting evidence that, after 
negotiations between them, in which the plaintiff claimed $750.00 while Wheelock 
estimated the loss as between $500.00 and $600.00, the plaintiff and Wheelock finally 
agreed by way of compromise that the loss should be adjusted by the payment of 
$650.00, which amount Wheelock said the company would pay in settlement. The 
proof or claim of loss dated July 21, 1919, for $650.00, which was then prepared by 
Wheelock, was signed and sworn to by the plaintiff, and, accompanied by a recom- 
mendation of Wheelock’s that the amount claimed should be paid, it was. seasonably 
received by the defendant’s agents on July 24, 1919. It. closes with this statement: 

“It is expressly understood and agreed that the furnishing of this proof of loss 
blank to the assured, or assistance in making up of proofs by an adjuster or any per- 
son otherwise an agent of the company is an act of courtesy and is not a waiver of 
any of the rights of the company.” 

[1] The paragraph just quoted must be read with the provisions of the policy, 
that— 

“Upon acceptance of this policy the assured agrees that its terms embody all the 
agreements then existing between himself and the company or any of its agents 
relating to the insurance described herein, and no officer, agent or other representative 
of this company shall have power to waive any of the terms of this policy unless 
such waiver be written upon or attached thereto; nor shall have any privilege or 
permission affecting the insurance under this policy exist or be claimed by the 
assured unless so written or attached.” 

A rider to the policy, “Massachusetts Indorsement,” also provided that— 

“No person shall be deemed an agent of this company unless specifically author- 
ized in writing by the company.” 

The question, whether the action if seasonably brought could have been main- 
tained for the amount claimed on the ground that Wheelock’s ostensible powers 
were his real powers, is of no consequence. While a draft for: the amount payable to 
the plaintiff's order upon acceptance by the company was drawn by the defendant’s 
agents, but never delivered to him because of information that the car was a stolen 
car to which he had no title, the plaintiff was bound by the terms of the policy and 
rider. It is plain thereunder that Wheelock, whose alleged agreement never was 
affirmed in writing by the defendant, had no general or special authority to bind 
it by an absolute promise. Harris v. North American Insurance Co., 190 Mass. 361, 
368, 77 N. E. 493, 4 L. R. A. (N. S.) 1137; Rockwell v. Hamburg-Bremen Fire 
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Insurance Co., 212 Mass. 318, 321, 98 N. E. 1086; Chisholm v. Royal Insurance Co., 
225 Mass. 428, 431, 114 N. E. 715; Cass v. Lord, 236 Mass. 430, 433, 434, 128 N. E. 
716. 


[2] It furthermore appears in the uncontradicted evidence, that the plaintiff, 
after the alleged compromise, ascertained that unknown to him the automobile when 
he obtained it was a stolen car, and that to acquire title he was obliged to pay the 
true owner. It follows, that his warranty when he procured the policy, that “The 
automobile described was fully paid for by the assured,” was not true. The policy 
therefore never attached, and there was no valuable consideration to support the 
agreement. Harvey v. Pawtucket Fire Insurance Co., 250 Mass. 164, 145 N. E. 35; 
Morrison v. Boston Insurance Co., 234 Mass. 453, 457, 458, 125 N. E. 698; Barber 
Asphalt Paving Co. v. Mullen, 220 Mass. 308, 107 N. E. 978. 

[3] The exceptions to the ruling on evidence, not having been argued, are 
treated as waived, and, the verdict for the defendant having been ordered rightly, 
the entry must be: 

Exceptions overruled. 


WHITCOMB et al. v. AUTOMOBILE INS. CO. OF HARTFORD. (No. 25211.) 
(Supreme Court of Minnesota. May 28, 1926.) 
209 Northwestern Reporter 27. 
(Syllabus by the Court.) 

1. INSURANCE—IN ACTION TO RECOVER ON THEFT AND FIRE 
POLICY COVERING USED AUTOMOBILE, WHICH WAS STOLEN 
AND PRACTICALLY DESTROYED BY FIRE, BOOKLET ENTITLED 
“NATIONAL USED CAR MARKET REPORT” WAS ADMISSIBLE ON 
ISSUE AS TO VALUE OF CAR. 

In an action to recover upon a theft and fire policy covering a used automobile, 
stolen from plaintiff’s garage and practically destroyed by fire, held: 

A booklet, “National Used Car Market Report,” admissible on issue as to value 
of used car.” 

(For other cases, see Insurance, Dec. Dig. § 660.) 


2. INSURANCE—IN ACTION ON FIRE AND THEFT POLICY FOR LOSS 
OF AUTOMOBILE, EVIDENCE OF AMOUNT PAID FOR USED CAR 
THIRTEEN MONTHS PRIOR TO LOSS WAS NOT ADMISSIBLE IN 
EVIDENCE ON ISSUE OF VALUE THEREOF AT TIME OF LOSS. 
Amount paid for used car in Chicago by plaintiff’s vendor, thirteen months 

prior to loss, not admissible in evidence on issue of value of car at time of loss. 
(For other cases, see Insurance, Dec. Dig. § 660.) 


3. INSURANCE—IN ACTION BY FIRE AND THEFT POLICY COVERING 
AUTOMOBILE, DEFENDED ON GROUND OF FRAUD IN REPRE- 
SENTING CAR, WHICH WAS 1916 MODEL, AS THAT OF 1917, AD- 
MITTING EVIDENCE THAT AGENT OF INSURER INSPECTED ‘IT 
AND THAT PARTIES COULD NOT TELL WHICH MODEL IT WAS, 
BUT THAT AGENT AGREED TO INSURE IT AS 1917 MODEL, WAS 
PROPER (Gen. St. 1923, § 3370). 

No reversible error in rulings on admissibility of evidence, nor in instructions 
as to the car being a 1916 instead of a 1917 model, nor as to the testimony of plain- 
tiffs’ grantor on the value of car. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4. WITNESSES—IN ACTION ON POLICY COVERING LOSS OF AUTO- 
MOBILE BY THEFT AND FIRE, WHERE DEFENDANT OFFERED 
EVIDENCE SHOWING THAT PLAINTIFF STATED IN PROOF OF 
LOSS THAT HE HAD NEVER HAD PREVIOUS LOSS BY THEFT, 
REJECTING EVIDENCE OFFERED TO SHOW FALSITY OF SUCH 
STATEMENT BY WAY OF IMPEACHMENT WAS PROPER. 

No error in rejecting testimony for purpose of impeachment upon immaterial 
matter. 


(For other cases, see Witnesses, Dec. Dig. § 405[2].) 
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5. INSURANCE—WHERE TOTAL INSURANCE ON AUTOMOBILE PRAC- 
TICALLY DESTROYED BY FIRE WAS $2,500, AND INTEREST FROM 
DATE OF LOSS TO DATE OF TRIAL WAS $473, VERDICT OF $2,790 
WAS NOT EXCESSIVE. 

Verdict held not excessive. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from District Court, Hennepin County; Mathias Baldwin, Judge. 

Action by Fred B. Whitcomb and another, co-partners doing business under 
the firm name of the Whitcomb & Son Auto Company, against the Automobile In- 
surance Company of Hartford. Verdict for plaintiffs, and defendant appeals from 
an order denying its motion in the alternative for judgment or for a new trial. 
Affirmed. 

Cobb, Wheelwright, Hoke & Benson, R. A. Scallen, and J. G. Stirn, all of 
Minneapolis, for appellant. 

Gilger & Babcock and Shearer, Byard & Trogner, all of Minneapolis, for re- 
spondents. 

Quinn, J. This is an appeal from an order denying defendant’s motion in the 
alternative for judgment or for a new trial, which presents the following state of 
facts: 

Plaintiffs are father and son, engaged as copartners in buying, selling, repair- 
ing, and storing used automobiles. Defendant is a foreign corporation, duly author- 
ized to transact a general theft and fire insurance business within the state of Min- 
nesota. The Lewis Insurance Agency is the local representative of such insurance 
company. 

William Hooks was engaged in the taxicab business in Minneapolis. In January, 
1921, he purchased a seven-passenger touring Locomobile in the city of Chicago, 
brought it to Minneapolis, and placed it in plaintiffs’ garage. Within a few days 
thereafter he had a winter top put on the car at a cost of $200. On January 30, 1921, 
Hooks disappeared, and his body was thereafter found a few miles out from Min- 
neapolis. He was survived by his wife, Stella, and there were no children. 

Mrs. Hooks appeared as a witness, and gave testimony at the trial on behalf of 
the plaintiffs. Her testimony was to the effect that, after her husband disappeared, 
she borrowed $250 from plaintiffs to aid in searching for her husband; that she bor- 
rowed other amounts, and finally sold the Locomobile to them for $3,000, to be paid 
as she might want the money; that thereafter plaintiffs paid her in full therefor, less 
what her husband was owing them at the time of his disappearance. The plaintiff, 
Fred B. Whitcomb, corroborated Mrs. Hook’s testimony in detail. He further testi- 
fied that the car was in first class condition in every respect and of the value of 
$3,500. 

In December, 1920, plaintiffs took out an insurance policy with the defendant 
company, through the Lewis Agency. The policy was what is known as a blanket 
form, covering all automobiles which plaintiffs might own from time to time and 
have in their possession. The change from one automobile to another was accom- 
plished by means of a rider, reciting the date, make of car, year model, type of body, 
factory number, cost, and amount of insurance desired. After the purchase of such 
car, plaintiffs filled out one of such riders and mailed it to the defendant company, 
asking for a covering of $2,500 against theft and loss by fire. The rider was attached 
to the policy, thereby insuring the car in the amount stated. The car was listed as 
being a 1917 model, while, as a matter of fact, it was a 1916 model. At the time of 
the preparation of such rider, on February 20, 1921, Mr. Lewis of the Lewis Agency 
was present at plaintiffs’ garage, looked the car over, and talked about the model. 
Plaintiffs used the car during the following summer and fall, then had it overhauled, 
the cylinders bored, new pistons, wire wheels, tires, and inner tubes, at a cost in excess 
of $600. On January 7, 1922, the car was stolen from the garage. It was found a 
day or two later near Madelia, abandoned and practically destroyed by fire. The 
situation was reported to the Lewis Agency. Mr. Whitcomb and the company’s 
adjuster went to Madelia, identified the car, proof of loss was made, and a demand 
for payment of the loss, but no part thereof has been paid. This action followed. 

Plaintiffs alleged in their pleadings ownership of the car; that it was of the 
value of $3,000; that it was a 1917 model; that defendant insured it to the amount of 
$2,500; that it was stolen and totally destroyed by fire while the insurance was in 
effect; that due proof of loss was made; and that defendant failed to pay the same. 
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In its answer, the defendant admits the issuance of the policy; that it covered the car 
in question at the time of the loss; that, at the time of applying for the insurance, 
plaintiffs falsely and fraudulently represented that the car was a 1917 model; that 
appellant believed such representations to be true, and relied thereon in issuing the 
insurance; that such representations were false; that the car was a 1916 model, was 
not worth to exceed $1,000; and that such representations were made by plaintiffs 
for the purpose of deceiving defendant and materially affecting the acceptance of the 
risk and the hazard assumed. 

[1] The value of the car at the time of the loss was an issue at the trial. The 
plaintiff, Fred B. Whitcomb, testified that it was worth $3,000 and that he could have 
sold it for that amount. Upon cross-examination, counsel for defendant offered in 
evidence a booklet entitled “National Used Car Market Report,” which was objected 
to as incompetent, irrelevant, immaterial, and no foundation laid. The objection was 
sustained. The booklet was in common use by used automobile dealers in Chicago, 
Minneapolis, and other large centers throughout the country. It covered the period 
from December, 1921, to May, 1922, for the purpose of showing the value of used 
cars during that period. The publication is the result of the efforts of organized 
automobile dealers throughout the entire country. It is used by such dealers as a 
guide to the purchase of used cars. It expresses an experience and a resulting 
opinion which have a direct bearing upon the value of used cars. It is a factor in 
determining what any used car brings on any market. Its admission in evidence 
may well be held to have been within the discretion of the trial court. There was 
so much other evidence as to the value of the car that the exclusion of the booklet 
should not be considered a sufficient cause for reversal. A majority of the court 
is of the opinion that the booklet was admissible. Mr. Justice Holt and the writer 
are of the opposite view. 

[2] Defendant offered to prove what Hooks paid for the car in Chicago. The 
evidence, upon objection, was excluded. The price at which a regular dealer sells 
an article when new, in the ordinary course of trade, established its market value. 
Its value when used can be ascertained with a considerable degree of certainty. by 
taking such original cost and making due allowance for depreciation on account of 
age, use, conditions, and other proper elements. For this reason, the original cost 
of an article is properly admissible as a basis for ascertaining its present value. 
Luse v. Jones, 39 N. J. Law, 707; Galveston, etc., Ry. Co. v. Wallraven (Tex. Civ. 
App.) 160 S. W. 116; Jones v. Morgan, 90 N. Y. 4, 43 Am. Rep. 131; Larson v. 
Long, 74 Colo. 152, 219 P. 1066; Tatro v. Basker-Fisk-Hugill Co., 215 Mich. 623, 184 
N. W. 449. Therefore evidence as to the original cost of the car in question was 
admissible, but, under the evidence in this case, the amount which Hooks paid for 
it in Chicago was not admissible. The sale was in a different market and took place 
something like thirteen months prior to the loss. The sale was so remote in point 
of time and place that it was clearly inadmissible. 

Appellant’s contention was and is that the value of the car in Chicago, at the 
time of its purchase there, was $650. Their expert witness placed the value at the 
time of the loss in Minneapolis at $1,500. After inspecting the car personally, appel- 
lant’s agent issued a rider, which was attached to the policy, for $2,500. Subsequent 
to the sale in Chicago, the car underwent repair at a cost equal or greater than the 
price paid for it, and it was then used continually for a year. The price paid in 
Chicago could have no bearing upon its value 13 months later under the circum- 
stances. We think the evidence was properly excluded. 

[3] We find no merit in appellant’s objection and exceptions to the testimony 
given by the witness, Mrs. Edwards (formerly Mrs. Hooks), nor do we discover any 
prejudice against the rights of appellant in the argument to the jury by counsel 
for respondent. These assignments require no extended mention here. 

It is urged that the court erred in its rulings upon the admission of testimony as 
to the allegations of fraud and because of respondents listing the car as a 1917 model, 
when, as a matter of fact, it was a 1916 model. Section 3370, G. S. 1923, provides: 

“No oral or written misrepresentation made by the assured, or in his behalf, 
in the negotiation of insurance, shall be deemed material, or defeat or avoid the 
policy, or prevent its attaching, unless made with intent to deceive and defraud, or 
unless the matter misrepresented increases the risk of loss.” 

It is conceded by the pleadings and was admitted on the trial, that the car in 
question was a 1916 model, and that it was listed in the rider attached to the policy 
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a] 
as a 1917 model. At the time the insurance was being arranged for, Mr. Lewis 
went to the garage where the car was kept, looked it over, had a conversation with 
Mr. Whitcomb in relation thereto in the presence of several witnesses, and there is 
testimony that the model was talked over; that Lewis looked to ascertain what year’s 
make it was, but was unable to determine; that Mr. Whitcomb stated that he did 
not know the year; and that Mr. Lewis replied that they would cover it as a 1917 
model. This testimony was all material as bearing upon the question of fraud which 
issue was determined in favor of the plaintiff by the jury and we think: the finding 
is justified by the evidence. 

Section 3370, as above shown, states that no oral or written misrepresentation 
shall be deemed material or defeat the policy unless the matter misrepresented in- 
creases the risk of loss. The question was for the jury to determine whether the 
fact that the car was a 1916 instead of a 1917 model increased the risk; that is, 
the degree of hazard or liability to loss by theft or fire. In other words, did the 
1917 model impose a greater hazard or liability to loss by theft or fire than would 
a 1916 model? We quite agree with the finding of the jury that it would not. Of 
course, the difference might have a direct bearing upon the value of the car and the 
amount of loss. The question of fraud was properly submitted to the jury by the 
trial court, and its findings thereon, under the evidence, are final. Ames v. N. Y. 
Life Ins. Co., 154 Minn. 111, 191-N. W. 274. Whether the wrong model of the car 
increased the risk of luss or the degree of hazard was, under the circumstances, 
settled by the jury. Doten v. Aétna Ins. Co., 77 Minn. 474, 80 N. W. 630; Mattson v. 
Modern Samaritans, 91 Minn. 434, 98 N. W. 330; Kelly v. Citizens’ Mutual Fire 
Ins. Co., 96 Minn. 477, 105 N. W. 675; O’Connor v. Modern Woodmen, 110 Minn. 
18, 124 N. W. 454, 25 L. R. A. (N. S.) 1244. In other words, whether misrepre- 
sentations were made by plaintiffs, or by either of them, with intent to deceive the 
company or increase the risk of loss or hazard, were questions, under the showing, 
for the jury (Price v. Standard Life & Acc. Assn., 90 Minn. 264, 95 N. W. 1118; 
Gruber v. German Roman Cath. Aid Society, 113 Minn. 340, 129 N. W. 581), with 
the burden of proof upon the company (Johnson v. Nat. Life Ins. Co., 123 Minn. 453, 
144 N. W. 218, Ann. Cas. 1915A, 458). 

[4] Defendant offered evidence for the purpose of showing that plaintiff stated 
in the proof of loss that he had never had a previous loss by theft. As a part of 
its defense, it offered to show the falsity of that statement in the way of impeach- 
ment. Whether plaintiffs had suffered a loss by theft was immaterial as to the 
issues, and defendant should not have been allowed to impeach upon an immaterial 
matter. 

[5] It is also urged that the verdict was excessive to such an extent as to 
indicate prejudice and passion. We do not think this position well taken. The 
total amount of insurance was $2,500 interest thereon from the date of loss to the 
date of trial, May 1, 1925, was $473, or a total of $2,973 which the plaintiff was 
entitled to recover, less the value of the salvage. The verdict was for $2,790, showing 
an allowance of $183 salvage. The plaintiff testified that the car was not worth 
to exceed $100 after the fire. The trial court was right in refusing a new trial upon 
this ground. 

We have given the record in this case considerable attention, and find therein no 
reversible error. 

firmed. 


PETRULLO v. MECHANICS’ INS. CO. OF PHILADELPHIA. (No. 420.) 
(Supreme Court of New Jersey. June 23, 1926.) 
133 Atlantic Reporter, 766. 

INSURANCE—FAILURE TO SUE ON POLICY INSURING AUTOMO- 

BILE AGAINST THEFT WITHIN 12 MONTHS OF LOSS HELD FATAL 

TO RIGHT TO RECOVER, UNDER POLICY PROVISION. 

Provision of policy insuring automobile against theft, that suit theron be com- 
menced within 12 months after loss, held conclusive of right to recover, where suit 
was not brought within 16 months after loss, in absence of evidence of waiver. 


(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal from District Court, Bergen County. E . 
Action by Tony Petrullo against the Mechanics’ Insurance Company of Phila- 
delphia. Judgment for plaintiff, and defendant appeals. Reversed. 
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Argued January term, 1926, before Parker, Minturn, and Black, J.J. 

Lum, Tamblyn & Colyer, of Newark, for appellant. 

Feder & Rinzler, of Passaic, for appellee. 

Per CurtaM. The action was tried in the Bergen County district court, with- 
out a jury, and judgment went for the plaintiff for $450. The action was brought 
upon an insurance policy, to recover damages for the theft of the plaintiff's auto- 
mobile. The auto was stolen on December 15, 1923, which was a Saturday night. 
The police department received immediate notice of the loss. The defendant’s agent 
received timely oral notice, and in turn sent written notice to his company. When 
notified of the loss, the agent advised plaintiff “he would take care of everything.” 
The last interview the plaintiff had with the agent, in relation to the loss, was a 
month after the theft. The plaintiff testified that he had two interviews with 
defendant’s adjuster, the last being about 2% months after the theft. The plain- 
tiff received a letter from adjuster dated February 11, 1924, in which the adjuster 
stated that he would not recomfnend any payment, because plaintiff breached certain 
warranties. 

The defendant contends that there was error in the refusal of the trial court 
to direct a verdict in its favor, because the action was not brought within twelve 
months after the loss, as provided in the policy, as follows. 

“No suit or action on this policy for the recovery of any claim shall be sustainable 
in any court of law or equity unless the assured shall have fully complied with all 
the foregoing requirements, nor unless commenced within twelve months next 
after the happening of the loss.” 

The theft occurred on December 15, 1923. The summons was tested April 22, 
1925, a period of more than 16 months after the loss. Without discussing the other 
objections urged against the judgment, we think that as there was no proof of waiver 
of this requirement, upon the part of the defendant, or its agents, this objection is 
fatal to a recovery. Ignazio v. Fire Ass’n of Philadelphia, 98 N. J. Law, 602, 
121 A. 456. 

For this reason the judgment must be reversed. 


GLENS FALLS INS. CO. v. STEWART. 
(Supreme Court, Trial Term, New York County. May, 1926.) 
216 New York Supplement, 149. 
INSURANCE—TAKING OF AUTOMOBILE UNDER CLAIM OF RIGHT 

BY INSURED’S WIFE, FROM WHOM HE WAS SEPARATED, HELD 

NOT COVERED BY POLICY INSURING AGAINST “THEFT, - ROB- 

BERY, OR PILFERAGE.” 

Taking of insured’s automobile under claim of right by his wife, from whom 
he was separated, held not covered by policy insuring -against “theft, robbery, or 
pilferage.” 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Action by the Glens Falls Insurance Company against Virgil A. Stewart. 
Judgment for plaintiff. 

Clarence De Witt Rogers, of New York City, for plaintiff. 

Roswell S. Nichols, of New York City (Solomon Traub, of counsel), for 
defendant. 

ProsKAUER, J. Plaintiff insured defendant against theft, robbery, or pilferage 
of his automobile under a valued policy. Defendant separated from his wife. 
While they were living apart, the wife found the automobile standing in front of 
a garage, appropriated it, and took it away. The defendant claimed for the loss 
under the policy. The evidence does not show, at this time or at the time of the 
payment to the defendant hereafter referred to, that either the plaintiff or the 
defendant knew that the wife had thus taken the automobile. The insurance com- 
pany thereupon paid the amount of the policy to the defendant, under a receipt re- 
citing that it was a loan, repayable out of any recovery “on account of loss by 
theft of my automobile.” Upon ascertaining that the wife had thus taken the 
automobile, plaintiff brought this suit to recover the payment, upon the ground that 
the automobile had never in fact been stolen. 

Plaintiff's claim that the automobile had been given to the wife is not sus- 
tained by the evidence. It is fairly inferable from the evidence, however, that she 
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in good faith claimed it, and that there was no felonious intent in the taking. 
Rush v. Boston Ins. Co., 88 Misc. Rep. 48, 150 N. Y. S. 457; People v. Moss, 187 
N. Y. 419, 80 N. E. 383, 11 L. R. A. (N.S. 528, 10 Ann. Cas. 309. Bigus v. 
Pacific Coast Casualty Co., 145 Mo. App. 170, 129 S. W. 982; McCourt v. People, 
64 N. Y. 586. 

The real question is the interpretation of the contract. An incident such as 
here occurred was never fairly intended to be covered by insurance against “theft, 
robbery, or pilferage.” In the words of Cardozo, J., in Van Vetchen v. Ameri- 
can Eagle Fire Ins. Co., 239 N. Y. 305, 307, 146 N. E. 432, 433, 38 A. L. R. 1115: 

“The problem before us is not one of statutory construction. It is one of 
the meaning of a contract. * * * Theft under this contract is theft as common 
thought and common speech would now image and describe it.” 

It was never intended by this policy to indemnify against the taking of an 
automobile by the insured’s wife under a claim of eight. 

“4 direct a verdict for the plaintiff for $2,000, ‘with interest from February 2, 
92 


BRADY v. NORWICH UNION FIRE INS. SOC., Limited. (No. 6202.) 
(Supreme Court of Rhode Island. June 23, 1926.) 
133 Atlantic Reporter, 799. 
1. INSURANCE. 


Contract of insurance made and to be performed in certain state is to be con- 
strued in accordance with law of such state. 


(For other cases, see Insurance, Dec. Dig. § 125[1].) 
2. INSURANCE. 

Intent of parties, as expressed in language of entire insurance contract, is to 
be sought and given effect, if practicable. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE. 

Intent of parties to insurance contract will be presumed in accord with es- 
tablished law of state, in absence of evidence to the contrary. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

4. INSURANCE. 

Parties selecting words with uncertain meaning in insurance contract should 
bear burden of disadvantage caused thereby. 

(For other cases, see Insurance Dec. Dig. § 146[2].) 

5. INSURANCE. 

Acquiring automobile by pretended purchase on condition of immediate de- 
livery, giving false name and address and worthless check after banking hours, 
held to be “theft” within meaning of insurance policy, in view of Gen. Laws 1923, 
§§ 4864, 6070, 6072, 6073, 6075. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Case Certified from Superior Court, Providence and Bristol Counties. 

Action in assumpsit by Eugene J. Brady against the Norwich Union Fire 
Insurance Society, Limited. On demurrer to the declaration and prior to the trial, 
the question whether plaintiff was entitled to recover damages was certified to the 
Supreme Court under Gen. Laws 1923, § 5113. Question answered in the affirmative. 

Comstock & Canning and Andrew P. Quinn, all of Providence, for plaintiff. 

Hinckley, Allen, Tillinghast & Phillips and Clifford A. Kingsley, all of Provi- 
dence, for defendant. 

STEARNS, J. This is an action in assumpsit brought on a policy insuring 
plaintiff for one year from, among other things, “theft, robbery or pilferage, except- 
ing by any person or persons in the assured’s household or in the assured’s service 
or employment. * * *” On demurrer to the declaration and prior to trial, the 
question whether plaintiff was entitled to recover damages under the terms of the 
policy has been certified to this court. G. L. 1923, c. 348, § 5. 

On Saturday afternoon, August 15, 1925, a man who falsely represented 
himself to be one H. L. Carpenter, a relative of one of the justices of the superior 
court and the proprietor of the Equitable Loan Company of Providence, went to 
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an automobile salesroom in Providence where plaintiff was employed, inquired for 
the plaintiff, and offered to buy plaintiff’s automobile if plaintiff would deliver it. to 
him at once. Plaintiff agreed to sell and required Carpenter to sign an order 
blank for the automobile. Carpenter signed the blank and falsely stated thereon 
that he resided at Laurel Park, Woonsocket. Carpenter then gave to plaintiff his 
check for $1,625, the agreed price drawn by Carpenter on the Industrial Trust 
Company, a bank in Providence. The car was then delivered to Carpenter, who at 
once drove it out of the state. Carpenter never had any account in the bank, and 
payment of the check was refused by the bank on the following Monday. Plaintiff 
employed detectives, and as a result of their efforts his automobile was recovered 
in Maryland, September 15, 1925. Plaintiff sues to recover for necessary repairs, 
replacements, and other damage suffered. 

[1] The question is: Was this transaction a “theft” within the meaning of that 
word as used in the policy of insurance? As this contract of insurance was made 
and was to be performed in this state, it is to be construed in accordance with 
the law of this state. 

[2-5] The intent of the parties, as expressed in the language of the entire 
contract, is to be sought and given effect, if practicable. This intent is to be con- 
sidered, in the absence of evidence to the contrary, to be in accord with the established 
law of the state, both statute and common law. If there is an uncertainty in the 
meaning of the words used is the contract, the party who selected such words prop- 
erly should bear the burden of any disadvantage caused thereby. Plaintiff was de- 
prived of his property by a crime. The giving of a false name and address, and 
of a worthless check, after banking hours, the purchase on condition of immediate 
delivery, and the flight from the state, show that the crime was carefully planned. 
At common law, as plaintiff parted voluntarily with title as well as possession, the 
crime was not larceny, but the obtaining of goods by false pretenses. But if plain- 
tiff had parted only with the possession, it would have been larceny. As stated in 
17 B.C. ke Ge SB): 

“The distinction between larceny and false pretenses is a very nice one in 
many instances. In some of the old English cases the difference is more artificial 
than real, and rests purely on technical grounds. Much of this nicety is doubtless 
owing to the fact that at the time many of the cases were decided larceny was a 
capital felony in England, and the judges naturally leaned to a merciful in- 
terpretation of the law out of a tender regard for human life.” 

Many of the ancient technicalities of the law of larceny have been abolished 
in this state by the Legislature. In O’Brien v. Moskol, 45 R. I. 486, 123 A. 568, it 
was held that under the provisions of General Laws 1923, c. 397, § 13, which pro- 
vides that the fraudulent receiver of stolen goods shall be deemed guilty of 
larceny, and chapter 333, § 16, which provides that whenever any person shall be 
guilty of larceny he shall be liable to the owner of the property taken for twice the 
value thereof, such receiver was liable for double damages as for a larceny. In Gen- 
eral Laws 1923, c. 397, § 16, it is provided that embezzlement shall be deemed to 
be larceny; in section 15, that every person who shall obtain from another designedly 
by any false pretense any money or other property, with intent to cheat or defraud, 
shall be deemed guilty of larceny, with a penalty of imprisonment or fine or both 
(section 18). 

Plaintiff's loss was caused by larceny. In legal and popular language, Car- 
penter could properly be called a thief; he got the automobile by fraud and took 
it away with intent to steal it. To construe the policy so as to allow a recovery, if 
plaintiff parted with possession only, and to deny recovery if he intended to part 
with both title and possession, in view of the abolition by statute of the distinction 
between the two crimes, we think would be a strained and unfair construction. 
The cases are in conflict, due largely to the differences in state laws. By con- 
tinuing to use such a general term as “theft” in the policy, it may be that an 
appearance of more complete protection to the assured is made than is really in- 
tended. But if this is the fact, the remedy is simple; it is only necessary for the 
insurer to add another exception to the policy, limiting exactly the class of thefts 
insured against. . 

Defendant cites the recent case of Van Vechten v. American Eagle Fire Ins. 
Co., 239 N. Y. 303, 146 N. E. 432, 38 A. L.-R. 1115. In that case defendant’s policy 
of insurance on plaintiff's automobile insured agajnst theft, robbery, or pilferage. 
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Plaintiff left his automobile at a garage to be repaired. The proprietor of the 
garage took the car out for his own purposes and met with an accident which 
aamaged the car. Plaintiff recovered the damaged car and sued on the policy for 
reimbursement for his loss. A section of the state Penal Code provided that any 
person who without the consent of the owner shall take, use, operate, or remove 
an automobile from any building or place, and operate or drive the same for his 
own profit, use, or purpose, steals the same and is guilty of larceny. It was held 
that there was not a theft within the meaning of the policy and defendant was not 
liable. In its opinion the court says that “theft,” though often used as synonymous 
with “larceny,” is nevertheless a looser term, and one more coloquial or popular; 
that “theft” is not to be limited to what would be larceny at common law, and that 
larceny by a bailee or a fiduciary would be theft within the policy, though strictly 
an embezzlement, for the reason that there is no essential difference in the char- 
acter of the acts or in their effect upon their victim. Considering the heading of 
the statute, “Unauthorized Use of Motor Vehicles,” it was held that it referred to 
an offense that is something less than theft as theft has commonly been known. 
The court apparently intended to distinguish between cases of larceny where there 
was a criminal intent to deprive one of his property, and those where there was 
only an unlawful use of property without the consent of the owner. If this con- 
clusion is correct, the decision does not give much support to defendant’s claim. 
In Royal Ins. Co. v. Jack, 113 Ohio St. 153, 148 N. E. 923, under a like clause in the 
policy, it was held by a divided court that when the owner of an automobile sold 
the same and transferred title and possession to the vendee who paid therefor with 
a forged check, such fraudulent transaction was not a “theft” within the terms of 
the policy. In the opinion the court states that under the provisions of the Ohio 
Code the vendee was guilty of obtaining money by false pretenses but was not 
guilty of larceny. The reasoning of the majority opinion, however, supports de- 
fendant’s claim, although there is a difference in the statutes of Ohio and this state. 
The construction of this clause of the policy, in each state, must be made in the light 
of the existing laws of the particular state. So construed, in this case we are of 
the opinion that the loss was by “theft” within the meaning of that word as used 
in the policy. 

The question certified is answered in the affirmative. 

The papers in the cause with the decision of this court certified thereon are 
sent back to the superior court for further proceedings. 








MILLER v. HEAD et al. (No. 193.) 
(Court of Civil Appeals of Texas. Eastland. April 9, 1926. Rehearing Denied 
May 14, 1926.) 


283 Southwestern Reporter, 886. 
1. INSURANCE. 


_In suit for breach of insurance agent’s contract to issue automobile insurance 
policy, judgment for plaintiff held not sustained by evidence, where record did not 
show the kind which had been issued and delivered to plaintiffs. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


2. EVIDENCE—WHERE EVIDENCE AS TO COMPLIANCE WITH CON- 
TRACT IS PECULIARLY WITHIN KNOWLEDGE OF ONE PARTY, 
PRESUMPTION ARISES AGAINST HIM, AND EVERY REASONABLE 
INTENDMENT IS INDULGED IN FAVOR OF HIS OPPONENTS. 


Where the evidence as to whether a party has complied with contract is 
peculiarly within the party’s knowledge, a presumption arises against him, and 
every reasonable intendment is indulged in favor of his opponents. 

(For other cases, see Evidence, Dec. Dig. § 84.) 


3. INSURANCE—IN SUIT ON CONTRACT TO ISSUE AUTOMOBILE 
THEFT POLICY, SUSTAINING DEMURRER TO ALLEGATIONS 
THAT INSURED SOLD AUTOMOBILE, AND TOOK IN PART PAY- 
MENT ANOTHER AUTOMOBILE, HELD ERRONEOUS. be. 
In suit on contract to issue policy insuring automobile against theft, sustaining 

demurrer to allegations that insured sold automobile, and took in part payment 
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another of reasonable value of $450 held erroneous, as defense was germane, 

as it would relieve defendants of liability to the extent of $450. 
(For other cases, see Insurance, Dec. Dig. § 103.) 

4, INSURANCE—TESTIMONY SHOWING DEFINITE CONTRACT WITH 
INSURANCE AGENT FOR CERTAIN POLICY OF AUTOMOBILE IN- 
SURANCE TO BE THEREAFTER ISSUED HELD NOT TO RAISE 
QUESTION OF AGENT’S ACTING FOR BOTH INSURANCE COM- 
PANY AND INSURED. ; 
Testimony showing definite contract with insurance agent for a certain auto- 

mobile policy to be thereafter issued held not to raise question of agent’s acting in 

dual capacity for both insurance company and insured, so as to make the contract 
void. 
(For other cases, see Insurance, Dec. Dig. § 103.) 


Appeal from District Court, Stephens County; C. O. Hamlin, Judge. 

Suit by L. D. Head and others against A. H. Miller. Judgment for plaintiffs, 
and defendant appeals. Reversed and remanded. 

Thompson, Knight, Baker & Harris, of Dallas, Hickman & Bateman, of 
Breckenridge, and Grisham Bros., of Eastland, for appellant. 

Will R. Saunders, of Breckenridge, for appellees. 

PANNILL, C. J. Appellees Head and Chastain, copartners doing business under 
the name of City Garage, brought this suit against appellant for the alleged breach 
of a contract made between appellees and appellant, whereby appellant agreed, as 
the agent of the Home Insurance Company, to issue to appellees a policy of insur- 
ance which would insure appellees as the owners of a certain automobile against any 
loss of said automobile by fire, theft, or collision. The occasion of the contract 
was that plaintiffs, as alleged, were negotiating a sale of the automobile in ques- 
tion to one Jordan, and were allowing said Jordan to take it from Breckenridge 
to Fort Worth for the purpose of making such financial arrangements in order to 
conclude such purchase. Appellees further alleged that, after appellant had made 
the alleged agreement to issue such policy of insurance, appellant assured appellees 
that they were fully protected in allowing said automobile to be taken .from ap- 
pellees’ possession, as before stated by said Jordan, against any loss occasioned 
to said automobile by fire, theft, or collision. By appropriate allegations appellees 
alleged a breach of said agreement on the part of appellant and a conversion by 
said Jordan of said car to his own use and benefit, the subsequent recovery of the 
automobile in the State of California, the expenditure of $313.01 in returning the 
same to appellees’ place of business, and depreciation in value to the extent of $600. 
Among other defenses pleaded by appellant was that said Jordan, at the time he 
took possession of appellees’ automobile, left with appellees an automobile belong- 
ing to Jordan of the value of $450 as part payment for the automobile delivered by 
appellees to Jordan. A demurrer was sustained to that part of appellant’s answer 
just referred to. 

The case was tried before a jury, and at the conclusion of the evidence intro- 
duced by appellees appellant presented a motion for an instructed verdict, which 
was overruled. Appellant then declined to offer any testimony, whereupon the 
court instructed a verdict for appellees for the sum of $743, from which judgment 
this appeal is prosecuted. 

[1,2] Several assignments are presented, but only three require discussion. 
It is claimed that appellees did not introduce any evidence tending to show a breach 
of the contract sued upon. The record reveals that, pursuant to the agreement to 
issue a policy as alleged, appellant as agent did issue a policy of insurance, and 
delivered the same to appellees’ attorney, and that said policy was in the possession 
of said attorney at the time of the trial, but neither said policy nor the substance 
thereof is shown by the statement of facts. It is conceded by appellees that the 
record does not show the kind or character of policy which was issued by appel- 
lant, and that affirmative evidence as to the breach of the contract is not in the 
record, but insist that evidence as to whether appellant complied with the contract 
in question was peculiarly within his knowledge, and seek to invoke the rule that 
in such a case a presumption is raised against appellant and every reasonable in- 
tendment indulged in favor of his opponents on the issue. The correctness of the 
rule sought to be invoked by appellees is conceded, but its application here is not 
perceived. According to appellees’ testimony, appellant agreed to issue a certain 
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kind of policy, and did issue a policy, which at the time of the trial was in appellees. 
Certainly appellees had as much knowledge as any one as to whether the policy 
issued was the one contracted for. Appellees should have shown by some appropriate 
testimony that the agreement relied on was breached by appellant. Appellant’s 
assignment that the verdict and judgment is without legal evidence to support it 
must be sustained. ; 

[3] Appellees’ answer to the assignment complaining of the ruling sustaining 
an exception to the answer of appellant, as shown above, is that the defense pleaded 
is not germane to appellees’ cause of action. It is certain that the learned trial 
court did not sustain appellees’ demurrer on any such ground, so it is left to con- 
jecture as to the reason persuading the trial court to sustain the demurrer. The 
stricken plea alleged that appellees sold their automobile to Jordan, and took in 
part payment thereof another automobile of the reasonable value of $450. In testing 
the sufficiency of a pleading, the allegations would certainly be germane to appel- 
lant’s defense, as it would relieve appellant of the sum of $450 of the damages 
sued for. 

{4] The proposition asserted by appellant that the contract was void, in that, 
under the agreement proven, appellant was acting in a dual capacity, both for the 
imsurance company and the appellees, will be overruled. Appellees’ testimony showed 
a definite contract for a certain policy to be thereafter issued which does not, it 
seems, raise a question of dual capacity. Cohen et al. v. Continental Fire Ins. 
Co., 67 Tex. 325, 3 S. W. ry 60 Am. Rep. 24; American Cent. Ins. Co. v. Robin- 
son (Tex. Civ. App.) 219 S 278; Austin Fire Ins. Co. v. Adams-Childers Co. 
(Tex. Civ. App.) 232 S. W. "339. 

The other rulings under complaint may not occur upon another trial. For 
the reasons indicated, the judgment is reversed and the cause remanded. 
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CASUALTY 


LONDON GUARANTEE & ACCIDENT CO., Limited, v. MASSMAN. 
(Court of Appeals of Kentucky. May 25, 1926.) 
283 Southwestern Reporter, 1051. 
1. INSURANCE. 

In action on policy insuring against loss by robbery, verdict for plaintiff held 
not against evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Circuit Court, Kenton County, Criminal, Common Law, and Equity 
Division. 

Action by George J. Massman against the London Guarantee & Accident Com- 
pany, Limited. Judgment for plaintiff, and defendant appeals. Affirmed. 

Myers & Howard, of Covington, for appellant. 

Rodney G. Bryson, of Covington, for appellee. 

Hosson, C. George J. Massman is a druggist in Covington, Ky. He took 
out a policy in the London Guarantee & Accident Company insuring him against 
loss by robbery. While the policy was in force, two armed men entered the 
store, and with pistols in their hands forced him to open his safe, under threat 
that they would kill him if he refused, and they then stole from the safe $916.90, 
to recover for which he brought this action against the insurance company. The 
policy, among other things, contained this clause: 

“The company shall not be liable for loss * * * unless books are kept by 
the assured and the loss can be accurately determined therefrom by the company.” 

The company pleaded that the plaintiff kept no books from which the loss could 
be accurately or otherwise determined by it. The court sustained a demurrer to 
this paragraph of the answer. The case was tried; a verdict and judgment was 
rendered in favor of the plaintiff. The defendant appeals. 

[1] The proof on the trial, which is uncontradicted, showed that the plaintiff 
sustained the loss as above set out; that he kept in the safe a book by which the 
amount of money in the safe was shown, but the robbers took the book away. with 
them when they took the money, which was with the book. The verdict of the 
jury is not against the evidence, and the only material question in the case here is 
as to the ruling of the court on the paragraph of the answer above referred to. 
The ruling of the court was rested upon the following Kentucky cases: Phoenix 
Ins. Co. v. Angel, 38 S. W. 1067, 18 Ky. Law Rep. 1034; Mechanics’, etc., Ins. 
Co. v. Floyd, 49 S. W. 543, 20 Ky. Law Rep. 1538; Citizens’ Ins Co. v. Crist, 
56 S. W. 658, 22 Ky. Law Rep. 47; Niagara F. Ins. Co. v. Heflin, 60 S. W. 393, 
22 Ky. Law Rep. 1212; Germania Ins. Co. v. Ashby, 112 Ky. 303, 65 S. W. 611, 
23 Ky. Law Rep. 1564, 99 Am. St. Rep. 295; Springfield F. & M. Ins. Co. v. Shapoff, 
179 Ky. 804, 201 S. W. 1116. 

[2] It is insisted for the appellant that these cases only held invalid the clause 
of the contract requiring the books to be kept in the iron safe. While this is true 
of the first opinion, this distinction is not definitely observed in the later opinions, 
and it is hard to see a distinction between a covenant to keep books and a covenant 
to preserve the books. Certainly there is as much consideration for one as the other 
in an insurance contract, for the keeping of books would be valueless, unless the 
books were preserved. The purpose of the clause would be entirely defeated with- 
out the preservation of the books, and the books would usually be destroyed with 
the building, unless kept in the safe. 

Whatever might have been the view of the court as now constituted as to the 
validity of such a clause, it cannot now, after so many years, disregard a rule of 
property under which contracts have been made and business has been conducted. 
If the Legislature changes the rule, the change will only operate on contracts there- 
after made, but, if the court now changes the rule, the change will apply to past 
transactions as well as those in the future. Persons have a right to conduct their 
business under the law as laid down by this court, and rules of property thus laid 
down, after they have been acted on, may best be changed by the Legislature, if 
found to be unsound. The opinion in the first case above cited was rendered 
February 2, 1897, and the rule has been adhered to so long that it cannot now be 
disregarded by the court. 

Judgment affirmed. 

Whole court sitting. 
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MICHIGAN STAMPING CO. v. MICHIGAN EMPLOYERS’ CASUALTY 
CO... Gite. 232.) 
(Supreme Court of Michigan. June 7, 1926.) 
209 Northwestern Reporter, 104. 

1. INSURANCE—POLICY INDEMNIFYING FROM LIABILITY FOR IN- 
JURIES IN WORK LET TO CONTRACTORS HELD NOT TO COVER 
INJURIES FROM NEGLIGENCE OF ASSURED’S EMPLOYEES. 
Policy indemnifying against loss from liability for injuries in performance of 

work let by assured to contractors for addition to factory and extension of crane- 

way held not to indemnify assured for injuries to employees of subcontractor, 
caused by negligence of assured’s employees. 
(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

Where insured seeks to have omission in policy incorporated as basis of re- 
covery, policy must be reformed in order that insured obtained benefit thereof. 


(For other cases, see Insurance, Dec. Dig. § 143[7].) 


Error to Circuit Court, Wayne County; Parm C. Gilbert, Judge. 

Action by the Michigan Stamping Company against the Michigan Employers’ 
Casualty Company. Judgment for defendant, and plaintiff brings error. Affirmed. 

Argued before Bird, C. J., and Sharpe, Snow, Steere, Fellows, Wiest, Clark, 
and McDonald, JJ. 

Warren, Cady, Hill & Hamblen, of Detroit, (Kerr, Lacey & Scroggie, of Detroit, 
of counsel), for appellant. 

Charles F. Meyler, of Detroit (Dean W. Kelley, of Lansing, of counsel), for 
appellee. 

SuHarpe, J. In the early part of 1919 the plaintiff employed an architect to 
prepare plans and specifications for an addition to its factory building in Detroit. 
This addition included an extension to its craneway. A contract was thereafter 
entered into with the Otto Misch Company for its construction. - It contained the 
following provision: 

“The general contractor shall, during the continuance of the work under this 
contract, also extra work in connection therewith, maintain liability insurance in 
a sufficient amount to protect himself and the owner from any liability or dam- 
age for injury to any of his employees or other persons including any liability or 
damage which may arise by virtue of any statute or law now in force or which 
may hereafter be enacted, and shall secure and protect the owner from any liability 
or damage whatsoever, for any injury to persons or property.” 

The contractor’s vice-president, Carl S. Barry, thereupon entered into negotia- 
tions with Mr. Dresser, of the firm of Gardner & Dresser, the Detroit representa- 
tive of the defendant company, whose head office is located at Lansing, with a 
view to securing the liability insurance required by the contract. He gave Mr. 
Dresser a copy of the contract and called his attention to the above provision 
therein. The contractor desired to begin work at once, and Dresser advised Mr. 
Barry that the coverage would be considered as being in immediate effect, and 
that he would at once so advise the plaintiff company by letter, and that the policy 
would be forwarded later from Lansing direct to the architect. Thereafter, on 
May 8, 1919, Mr. Dresser wrote to the architect the following letter: 

“This will advise you that we are this day covering under binder the Michigan 
Stamping Company jointly with the Otto Misch Company with employer’s lia- 
bility on the contract now under process of construction at the Michigan Stamping 
Company’s plant.” 

On the same day Dresser wrote the defendant company : 

“Today I have sent Albert Kahn, the architect, a letter confirming the cover- 
ing of the Michigan Stamping Company jointly with the Otto Misch Company for 
employer’s liability on a contract with the Otto Misch Company under the process 
of construction at the Michigan Stamping Company plant. 

“I understand from Mr. Berry of the Otto Misch Company that you covered 
the owner with him on a previous job. This is the same kind of a policy. The 
estimated pay roll for the work being done at the Michigan Stamping Company is 
$54,000. I believe the rate for a policy of this kind is about $1 a thousand. * * * 
The work the Misch Company is doing at the Michigan Stamping Company is 
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building an addition to their restaurant and addition to their craneway. Please 
forward the rider covering the stamping company to the Otto Misch Company 
as soon as possible. Mr. Kahn always requires in the specifications on work left 
in his office the joint coverage of both the contractor and the owner for com- 
pensation. * * * 

“Since writing the above, Kahn’s office has called and said they wished the, 
policy sent to them before Misch got it. What they want is an owner’s contingent 
liability policy. You made one out before, I believe, for a job Misch had from 
Kahn’s office.” 

On June 5th and before the policy had been delivered, one Michael Quick, an 
employee of a subcontractor under the Otto Misch Company, while working on the 
addition immediately adjacent to the craneway of the plaintiff, was crushed between 
a traveling crane operated by plaintiff and one of the upright posts supporting the 
craneway, and died soon after as a result of his injury. The plaintiff had placed 
a watchman on the crane to warn the operator by a bell installed for that purpose 
of the approach of the crane to any of the workmen employed in the erection of 
the addition, but he had left his post, and the operator, being unable to see that 
Quick was working in the pathway of the crane, moved it in a manner that pro- 
duced his injury and death. On June 13th the Otto Misch Company wrote the 
defendant as follows: 

“We inclose you our schedule of declarations in connection with the Michigan 
Stamping Company and the Holley Carburetor Company new buildings, which we 
trust will be satisfactory. We also wish to inform you that Whitehead & Kales, 
the iron contractor erecting the steel for us at the Michigan Stamping Company 
building, killed one of their employees recently, and we wish you would kindly 
advise us regarding the accident.” 

It will be observed that the manner in which Quick was injured was not 
stated. On June 16th Gardner & Dresser, at the request of the contractor, wired the 
defendant that the Otto Misch Company desired a “copy of their contingent liability 
policy forwarded at once.” On June 17th (four days after receiving the schedule) 
defendant issued its policy and mailed it to the architect. The policy issued was 
an “owners’ indemnity and defense policy.” Under its provisions the defendant 
agreed to indemnify the plaintiff company (referred to therein as the assured)— 
“against loss from the liability imposed by law upon the assured for damages on 
account of bodily injuries (including death at any time resulting therefrom) acci- 
dently suffered, or alleged to have been suffered, during the policy period defined 
in said statements, by reason of the performance of the work let by the assured 
to independent contractors and described in said statements, or through the existence 
of materials intended for such work placed upon the premises described in said 
statements, or lawfully maintained upon the ways adjacent thereto, by any person 
or persons, including watchmen employed by the assured to care for such premises 
and materials.” 


A subsequent provision, under the heading “Exclusions,” contained the follow- 
ing: 

“This policy shall not cover loss or expense on account of accident caused or 
suffered by any employee or employees of the assured engaged on work covered 
by this policy or in connection with same other than the watchmen referred to in 
section (1) of the insuring agreements.” 


On July 15th, Gordon Mogg, another employee of a subcontractor under 
the Otto Misch Company, sustained an injury resulting from the same cause (the 
absence of the watchman) as induced Quick’s injury, necessitating the amputation 
of his left hand. The defendant was notified of the accident on the following day, 
and, two days later, wrote plaintiff that they had sent the papers in the matter to 
Mr. Meyler, their attorney in Detroit, and had asked him to get in touch with 
plaintiff and give it any information it desired. Thereupon Meyler wrote the Otto 
Misch Company that he had received the correspondence from the defendant, and 
that he would arrange to see them within a few days and relieve them of all 
trouble in connection therewith. 


In August Gordon Mogg began suit against the plaintiff. Its attorneys at once 
advised Mr. Meyler, and on the 13th he replied that the defendant denied any 
liability under the terms of the policy. Several letters and conferences followed, 
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during the course of which defendant, on September 27th, wrote the Otto Misch 
Company as follows: 

“Confirming our conversation, I desire to advise you that, notwithstanding the 
fact that our policy No. 170 was written to cover only the Michigan Stamping 
Company, yet we will consider that the coverage was for the Michigan Stamping 
Company and the Otto Misch Company, jointly.” 

The plaintiff thereafter made settlement of both calims, paying $3,000 to each, 
and brought this action to recover the sums so paid and $1,031.80 for its dis- 
bursements and $500 for the disbursements of the Otto Misch Company, for which 
it had received an assignment, in all $7,531.80. 

At the conclusion of the proofs, the trial court denied plaintiff’s motion for a 
directed verdict, and, on motion of defendant’s counsel, directed a verdict in its favor. 
Plaintiff reviews the judgmtnt entered thereon by writ of error. 

[1] 1. Were the accidents covered by the terms of the policy as written? In it 

the defendant agreed to indemnify the plaintiff— 
“against loss from the liability imposed by law upon the assured for damages on 
account of bodily injuries accidently suffered * * * by reason of the perform- 
ance of the work let by the assured to independent contractors and described in 
said statements.” 

The statements referred té were furnished to the defendant under a heading, 
“Schedule of Declarations,” and a copy thereof is annexed to and forms a part of 
the policy issued. In this schedule the following statements are made: 

“1, Name of assured, Michigan Stamping Company.” 

“4. The assured is an owner who has or will let certain work to independent 
contractors to which work so let this policy shall alone apply. 

“5. A full description of all work to be undertaken by independent contractors 
and covered by this policy, the locations where such work is to be performed, the 
estimated total cost of such work, the premium rate to be paid thereon, and the 
amount of deposit premium are given hereunder: 


Description of Work 

to be Undertaken by Locations of All Amount 

Independent Contrac- Places Where Rate per of 

tors and Covered by Such Work is to Estimated Total Cost $1000f Deposit 
this Policy. be Performed. of Work. Cost. Premium. 


Erection of addition Mack Avenue and $50,000.00 ll $55.00 
to factory building. Detroit Terminal 


“Total benefit premium, fifty-five and no/100 dollars ($55.00).” 

Whatever may have been the intention of the plaintiff or of the Otto Misch 
Company as to the character of the policy they desired to have issued, it is apparent 
to us, as it was to the trial court, that this policy does not indemnify the plaintiff for 
the injuries caused by the negligence of one of its own employees and for the recovery 
of which this action is brought. The injuries which both Quick and Mogg sustained 
were due to accidents arising out of and in the course of their employment, and 
could have been compensated for under the Workmen’s Compensation Act (Comp. 
Laws, §§ 5423-5495). The injured parties elected, however, to proceed against the 
plaintiff, with whom they had no contractual relations, claiming that their injuries 
were due to the negligence of one of its employees, as the record clearly shows to 
have been the fact. 

The question presented is not whether the parties injured had a right of recovery 
against the plaintiff, but whether the policy issued indemnified it against the claims 
presented, and for which settlement was made. Under its terms, the plaintiff was 
indemnified against loss on account of “bodily injuries accidently suffered * * * 
by reason of the performance of the work” let to independent contractors and de- 
scribed in the schedule. The injuries Quick and Mogg sustained were not “by reason 
of the performance of the work” the contractors were doing. They were injured in 
the performance of their work, but not “by reason thereof.” This language clearly 
applies to injuries sustained by persons not employed, due to the manner in which 
the work was performed by the employees of the contractors. As indicated in the 
schedule, the premium was fixed by a percentage on the total cost of the work. Had 
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it been intended to cover injury to the workmen, it would have been based on the 
number of workmen employed and the wages paid them, and the charge-therefor would 
have been greater. ; 

The president of the defendant testified that he found difficulty in preparing 
such a policy as the provision in the construction contract, heretofore quoted, seemed 
to require. The company had no form which seemed to fit the extra requirement. 
He wrote and obtained one from the General Accident, Fire & Life of Detroit, and 
adopted the one issued to it by typewriting the entire policy. 

[2] We cannot but conclude, as did the trial court, that the policy issued “does 
not contain language sufficient to cover the claims presented by the plaintiff.” The 
language is not ambiguous. Its construction was for the court, and not for the jury. 

2. When the proofs were closed, plaintiff’s counsel insisted that it could recover 
on “an oral or parol agreement which was not included in the contract but which 
we now ask a right in suing on that contract to read into the contract. * * * 
“The trial court declined to accept this view, basing his holding on Kleis v. Niagara 
Fire Ins. Co., 117 Mich. 469, 76 N. W. 155. In discussing a somewhat similar claim 
made in that case, after reviewing the decisions it was said: 

“The inference to be drawn from these cases is that, where there is fraud or 
mistake, equity may afford relief, but will do so cautiously, and will require clear 
proof of the fraud or mistake. They negative the idea that one may reduce his oral 
agreement to writing, formally execute or accept and keep it, and at a later time 
ignore the solemn writing, and bring an action upon a preliminary agreement. This 
would be an innovation that would render written contracts no better than oral ones, 
and practically make them subject to variation and contradiction by parol, and, by 
indirection, evade one of the best and most uniformly settled rules of law, and render 
obsolete a branch of equity jurisdiction.” 

The court had theretofore intimated that, in order for plaintiff to recover on 
its claim that the policy issued was not that which the plaintiff and the Otto Misch 
Company had applied for, and which they had a right to expect that they would 
receive, they must seek a reformation in a court of equity, and suggested that, if 
askedto do so, he would transfer the cause to the equity side of the court. No such 
request was made. Cotinsel for defendant urge that the reason the request was not 
made was because under the proofs a court of equity would not have made the refor- 
mation. With the weight of the evidence on this question we are not here concerned. 
While this claim is not now relied on, counsel discuss the effect which should be 
given to the oral understanding when the insurance was applied for and defendant’s 
letters relating thereto, under two headings: 

(a) “The defendant is estopped to assert the policy as written to limit liability.” 

(b) “The court has jurisdiction as to equitable estoppel on the law side.” 

[3] These claims will be considered together. The plaintiff is seeking to recover 
on a written policy of insurance, accepted by it and in its possession for four years 
before this action was' begun, and more than three years after liability on it was 
denied, and on which it paid the premium after such denial. There is no ambiguity in 
the language of the instrument. It was the duty of the court to place a legal interpre- 
tation upon it. As construed by the trial court-and by this court, plaintiff has no 
right of action thereunder against the defendant on the facts presented. The practical 
construction which the partits put upon the contract may be considered only in cases 
where the language of the instrument may be said to be ambiguous or uncertain. 
Finnegan v. Worden-Allen Co., 201 Mich. 445, 167 S. W. 930; Milwaukee Township v. 
Saginaw-Bay City Ry. Co., 213 Mich. 61, 181 N. W. 37. 

[4] By its claim of estoppel the plaintiff seeks to have the court read into the 
policy provisions relating to the liability of the defendant not contained therein, or, in 
other words, to reform the contract to accord with the agreement of the parties at the 
time the application for insurance was made. The defendant is not here asserting 
rights under its contract. It simply denies liability thereunder. The burden is on the 
plaintiff to establish such liability. 

[5] There is a clear distinction between the effect of an omission in a policy 
which the insurer relies on to defeat the action and one which the insured seeks to 
have incorporated therein as a basis for recovery. As to the former this court has 
held that the neglect of the insurer to insert a provision of which its agent was in- 
formed at the time the application for insurance was made is, in legal effect, a 
waiver, and estops it from insisting that its omission constitutes a legal defense to 
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an action on the policy. Gristock v. Insurance Co., 87 Mich. 428, 49 N. W. 634; 
Simpson v. Insurance Co., 184 Mich. 547, 151 N. W. 610. As to the latter we are of 
the opinion that the policy must be reformed in order for the insured to obtain the 
benefit of such an omission. 

[6] The indemnity promised by the insurer, as expressed in the written contract, 
may not be enlarged by proof of intention. In Foley v. Grand Rapids, etc., R. Co., 
168 Mich. 496, 497, 134 N. W. 446, it was said: 

“The offered testimony was not limited to showing the consideration of the con- 
tract merely, but sought to change the scope and effect of the contract, and to cast 
upon the defendant an obligation which the contract did not require of it. The 
court properly rejected such testimony.” 

Many Michigan cases are cited in support of this holding. See, also, Diamant v. 
Chestnut, 204 Mich. 237, 242, 169 N. W. 927, where the later cases are referred to. 

The judgment is affirmed, with costs to defendant. 

Bird, C. J., and Snow, Steere, Fellows, Wiest, Clark, and McDonald, JJ., concur. 


BIEDERMAN et al. v. COMMERCIAL CASUALTY INS. CO. (No. 417.) 
' (Supreme Court of New Jersey. June 23, 1926.) 
133 Atlantic Reporter 772 
1. INSURANCE. 


Under policy insuring against loss by robbery, telephoned notice to company of 
loss held substantial compliance with requirement of policy as to notice, notice by 
“telegram” being unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 540.) 


2. INSURANCE—NOTICE BY MONDAY AFTERNOON OF LOSS SUS- 
TAINED LATE SATURDAY NIGHT HELD SUFFICIENT COMPLI- 
ANCE WITH PROVISION FOR “IMMEDIATE NOTICE.” 

Where insured, under policy insuring against robbery, sustained loss at 11:30 
Saturay night and loss was communicated to company by 4:30 on Monday, provision 
for “immediate notice” was sufficiently complied with, company not having suffered 
loss by delay. 


(For other cases, sce Insurance, Dec. Dig. § 539[3].) 


3. INSURANCE—WHETHER INSURED UNDER POLICY INSURING 
AGAINST ROBBERY SUFFERED LOSS BY BURGLARY OR ROBBERY 
HELD FOR JURY. 

Evidence that at night plaintiff, insured against loss by robbery, was awakened 
and found man in room, who took his trousers containing money, held to present 
question of fact whether loss was by burglary or robbery. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from District Court of Newark. 

Suit by Bernard Biederman and another against the Commercial Casualty Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Argued January term, 1926, before Parker, Minturn, and Black, JJ. 

Raymond E. Taylor and William E. Holmwood, both of Newark, for appellant. 

Fleming & Handford, of Newark, for appellees. 

Per CurtAM. The action was tried in the Second district court of Newark, 
without a jury, and judgment went for the plaintiff for $500. 

The suit was instituted by plaintiff, under defendant company’s policy of insur- 
ance against loss by robbery. Plaintiff reached his home in Passaic at 10:30 Saturday 
night, and immediately retired. At 11:30 he was awakened from his sleep and found 
a man in his room, who advised the plaintiff to “shut up,” and who thereupon backed 
out of the room with the plaintiff's trousers, in the pockets of which were $532 in 
cash, and some checks, representing the plaintiff's business receipts for the day, 
together with some rent collections. 

The plaintiff's wife would not permit him to leave the house that night. The 
next morning (Sunday) at 5 o'clock, he notified the police department over a 
neighbor’s phone of the theft, and at 9 o'clock he personally notified Police Head- 
quarters. He also attempted, without success, to telephone notice of the theft to his 
insurance broker, and to the defendant company. On Monday morning at 8 o’clock 
the plaintiff attempted to notify his broker of the theft, and after several efforts, suc- 





Cas.] Biederman v. Commercial Casualty Ins. Co. 603 


ceeded in doing so at 8:45 o’clock. The broker immediately notified the agent, “who 
wrote the police for him,” and he later, in turn, telephoned notice to defendant com- 
pany. The defendant admits receiving notice at 4:30 p. m. on Monday. 

{1, 2] The defendant’s manager testified that the reason the loss was not paid 
was because it was considered a loss by burglary and not a loss by robbery. The 
defendant contends there was error in the refusal of the court to grant motions of 
nonsuit, and a direction, on the following grounds: First, that plaintiff failed to 
notify defendant of loss by “telegram.” We consider that the notice by telephone 
was a substantial compliance with that requirement of the policy. Miller v. New 
Amsterdam Casualty Co., 94 N. J. Law, 508, 110 A. 810. Second, that notice given 
was not “immediate notice.” It was reasonable notice and as “immediate” apparently 
as the circumstances permitted. The law does not:require impossibilities where the 
intent and effort of the party concerned have been exerted in a bona fide endeavor to 
comply with the terms of the contract, and it is not apparent that the defendant 
suffered loss thereby. Lex non cogit ad impossibilia. Hope Spoke Co. v. Maryland 
Cas. Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A. (N. S.) 62, Ann. Cas. 1914A, 268; 
14 R. C. L. 1328. 

[3] We think the case presented a question of fact, and that the judgment should 
be affirmed. 





604 ‘ The Insurance Law Journal, Vol. 67 [Sept., 1926 


MISCELLANEOUS 


PORTER v. BEHA, SupPERINTENDENT OF INSURANCE, ET AL. (No. 305.) 
(Circuit Court of Appeals, Second Circuit. May 17, 1926.) 
12 Federal Reporter (2d) 513. 

1. INSURANCE—NEITHER STATE SUPERINTENDENT OF INSUR- 
ANCE, WHO DEMANDED THAT INSURANCE COMPANY RAISE 
$40,000 TO AVOID IMMEDIATE LIQUIDATION, AND WHO AC- 
CEPTED PROCEEDS OF STOLEN BONDS, NOR COMPANY, HELD 
HOLDERS FOR VALUE, AND OWNER OF BONDS WAS ENTITLED 
TO RECOVER PROCEEDS FROM SUPERINTENDENT; “CONSID- 
ERATION” (NEGOTIABLE INSTRUMENTS LAW [CONSOL. LAWS 
NN, Xs he SOL). 

Where person controlling insurance company, on demand of state superintendent 
of insurance that company raise $40,000 to avoid immediate liquidation, offered to 
turn over stolen bonds, which superintendent refused to accept because of suspicion 
that they were stolen, but required them to be sold and proceeds turned over, held, 
that there was no consideration for transfer of proceeds, and neither insurance de- 
partment nor company was entitled to protection of Negotiable Instruments Law 
(Consol. Laws N. Y. c. 38) as holder for value, and receiver of bank from which 
bonds were stolen was entitled to recover such proceeds in hands of superintendent; 
“consideration” signifying price which is of value to obligor and detriment to 
obligee, a benefit to promisor or loss to promisee. 

(For other cases, see Insurance, Dec. Dig. § 50). 


4, STATES—IMMUNITY OF STATE FROM SUIT DOES NOT PREVENT 
SUIT AGAINST STATE SUPERINTENDENT OF INSURANCE TO 
IMPRESS LIEN ON PROPERTY IN HIS OFFICIAL HANDS, AND 
WHICH DOES NOT BELONG TO STATE. 

Immunity of state from suit does not prevent suit against state superintendent of 
insurance to impress lien on property in his official hands, and which does not belong 
to state, where decree will not require doing of any affirmative act affecting state’s 
political or property rights. 

(For other cases, see States, Dec. Dig. § 191[2].) 

Appeal from the District Court of the United States for the Northern District 
of New York. 

Suit by James M. Porter, as receiver for the First National Bank of Warren, 
Mass., against James A. Beha. as Superintendent of Insurance of the State of New 


York, and others. Decree for plaintiff (8 F.[2d] 65), and defendants appeal. 
Affirmed. 
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LIFE 


TINKER v. MODERN BROTHERHOOD OF AMERICA 
(District Court, N. D. Oklahoma. June 23, 1926.) 
13 Federal Reporter (2d) 130. 


1. INSURANCE—UNDER BY-LAWS AND CERTIFICATE OF MUTUAL 
BENEFIT SOCIETY, VOLUNTARY FAILURE TO PAY PER CAPITA 
TAX AND DUES IPSO FACTO SUSPENDED MEMBER AND TER- 
MINATED LIABILITY ON CERTIFICATE, STATUTE REQUIRING 
TRIAL BEFORE SUSPENSION OR EXPULSION NOT BEING APPLI- 
CABLE (LAWS OKL. 1923, C. 94, § 1). 

Where by-laws of mutual benefit society and certificate issued thereunder pro- 
vided that failure to pay per capita tax and aues without notice would cause member- 
ship to terminate and benefit certificate to become void without notice or action by 
society, held that voluntary failure to pay tax and dues ipso facto suspended member 
and terminated liability on certificate, and Laws Okl. 1923, c. 94, § 1, prohibiting ex- 
pulsion or suspension without trial, did not apply. 

(For other cases, see Insurance Dec. Dig. § 756[1].) 

At Law. Action by Genia Tinker against the Modern Brotherhood of Amer- 
ica. Judgment for defendant. 

Shipman & Lewis, of Bartlesville, Okla., for plaintiff. 

Rowland & Talbott, of Bartiesville, Okla., and Busby, Sparrow & Patterson, of 
Kansas City, Mo., for defendant. 

KENNAMER, District Judge. This is an action by the plaintiff to recover $4,000 
on a benefit certificate, No. 372947, issued to William H. Tinker, in which Genia 
Tinker was named beneficiary. The material facts necessary to be considered may 
be summarized as follows: 

The Modern Brotherhood of America ‘is a fraternal beneficiary society organized 
and incorporated under the laws of the state of Iowa. In compliance with sections 
6774 to 6/99, inclusive, Compiled Statutes of Oklahoma 1921, said society was trans- 
acting business in the state of Oklahoma, and by section 6774 it and all other fra- 
ternal beneficiary societies or associations are exempted from the provisions of the 
general insurance laws of the state. The defendant society had organized local lodges 
within the state of Oklahoma, one of which was located at Bartlesville, with J. L. Chas- 
tain as president and Amanda Campbell as secretary. William H. Tinker on April 
29, 1924, made written application for membership in the defendant society and for 
issuance to him of a 20-year payment death and old age benefit certificate, and after 
medical examination by Dr. M. E. Ray, of Bartlesville, his application was forwagded 
to the defendants home office at Mason City, Iowa. Subsequently his application was 
approved by the medical director, and on June 2, 1924, there was issued to William 
H. Tinker a benefit certificate and delivered to him June 9, 1924. The terms of the 
certificate were accepted by the insured in writing across the face of the certificate. 
The written application, which was made a part of the certificate, provided: 

“T further agree, as soon as adopted or initiated, and in each calendar month 
thereafter, without notice, to pay to the secretary of the subordinate lodge of which 
I am then a member the monthly combined contribution and per capita tax required 
or authorized by the by-laws of said society now in force or that may be hereafter 
enacted, and if I fail to pay the same or any part thereof when due, or if any 
answer or statement made in this application, or in any application for restoration 
or reinstatement to membership is not literally true, or if I fail to comply with or 
conform to all the laws, rules, and regulations of said society, whether now in 
force or thereafter adopted, or if I am suspended or expelled from said society, 
then any benefit certificate issued on this application, or any benefit ‘certificate issued 
in lieu or renewal thereof, shall thereupon become void, and all money paid thereon 
and all rights of myself and my beneficiary to any and all benefits to be derived from 
my membership in said society shall thereupon and thereby become forfeited.” 

The benefit certificate contained this provision: 

“Payment of Contribution—Should said member fail to pay to the secretary of 
the lodge to which he belongs during each calendar month without notice the monthly 
contribution, per capita tax, or dues, or any other amount required by the terms of 
this certificate, or by the by-laws of the society, * * * said membership in this 
society, shall thereupon cease without notice of action by the society, and this benefit 
certificate shall thereupon become null and void.” 
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The certificate contained this further provision: 

“The Contract.—This certificate, the application therefor, medical examination, 
articles of incorporation, the by-laws of the society, as they now exist or as here- 
inafter enacted, amended, modified, or changed, including those subsequently enacted 
by-laws, which determine the financial liability of the member to the society, and 
of the society to the member and his beneficiary, as well as those which relate to 
the conduct of the member, shall together constitute the exclusive contract between 
this society, the member, and the beneficiary.” 

Under the provisions of the by-laws each member subsequent to September 30, 
1911, was required to pay a monthly per capita tax in the sum of 15 cents for $1,000 
or less of his benefit certificate and local lodge dues. Section 143 of the society’s 
by-laws in substance provided that any member who had become suspended by reason 
of nonpayment of dues may be reinstated by the payment within 60 days from the 
date of suspension all arrearages of every kind, including all assessments, provided, 
however, that such member be in good health at the time of such reinstatement. 
It appears, from the agreed statement of facts and evidence introduced in this case, 
the insured, Tinker, paid for the calendar months of June, July, August, and Sep- 
tember, 1924, his per capita tax and local lodge dues, but failed to pay any per capita 
tax or dues for the months of October and November, 1924. 

William H. Tinker died of pneumonia on December 30, 1924, and about two 
hours prior to his death his wife, Genia Tinker, called on Amanda Campbell, the 
secretary of the local lodge at Bartlesville, and delivered a check to her for the 
amount of the monthly payments due on the benefit certificate and per capita tax 
of her husband, William H. Tinker. Mrs. Tinker was living separate and apart 
from her husband at this time, and the evidence discloses that Mrs. Campbell knew 
nothing about the condition of Mr. Tinker’s health, and Mrs. Tinker testified that 
she had no information as to the condition of his health. Mrs. Campbell accepted 
the check and gave plaintiff a receipt for the amount thereof, and later in the day 
Mrs. Campbell learned of the death of William H. Tinker, and on learning of his 
death she notified the Supreme Secretary of the society at its home office, Mason 
City, Iowa, of what had happened, and asked for instructions‘as to what to do with 
the check received from the plaintiff in this action. She was notified to return the 
check to the plaintiff, and after receiving the instructions she notified the plaintiff 
she held the check subject to her orders. Plaintiff never called for the check, but 
instituted this action to recover the amount of the benefit certificate. It is admitted 
that the check was delivered to Mrs. Campbell w'thout the knowledge of the insured, 
William H. Tinker, and two hours before his death. 

[1] The plaintiff's contention, as urged by counsel in the oral argument and brief 
filed, is that the defendant’s by-laws and provisions of the benefit certificate in con- 
flict with section 1 of chapter 94 of the Laws of Oklahoma of 1923, are invalid and 
inoperative. The pertinent section of the act, supra, provides: 

“No member of such society or association in this state shall be suspended or 
expelled from the fraternal or insurance benefits, or any other benefits, of such 
society or association unless they are duly and properly charged with violating the 
laws, rules and regulations or the society or association to which they belong, are 
tried, and, after a fair and impartial hearing, are found guilty by the suboidinate 
lodge, camp, grove or other subordinate body to which they belong: Provided that 
if a member is acquitted, he cannot be retried by superior: officers or a superior body, 
unless the said Insurance Commissioner is satisfied that an appeal should be allowed 
from such acquittal. * * * ” 

It is argued that William H. Tinker was never charged, tried, and suspended in 
accordance with the provisions of the above statute, and therefore his benefit cer- 
tificate remained in force on the date of his death. This contention is untenable. 
There seems to be no contention made that the attempted payment of his dues by 
his wife was in compliance with the by-laws and provisions of his benefit certificate 
heretofore set out; that is, he was not in good health on the date of the attempted 
payment of his dues. The question of his being suspended or expelled from the fra- 
ternal or insurance benefits by the society does not appear to be involved in the case, 
as counsel for the plaintiff assumes. It required no act on the part of the society to 
terminate Tinker’s relations to it, or his contract of insurance, as he had the right 
of terminating his contractural relations and obligations to the society by the mere 
nonpayment of his dues. 
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[2, 3] A careful consideration of the statute, supra, evidences an intention to 
provide a course of procedure for such societies in any attempt to discipline its mem- 
bers for conduct violative of the best interests of the society; but it does not appear 
from the provisions of the act that it was intended to attempt to prevent a member 
of the society from voluntarily terminating his relation to it. A statute should be 
construed with reference to the object to be accomplished. United States v. Mus- 
grave (D. C.) 160 F. 700; St. Louis, ete, Ry. Co. v. Delk, 158 F. 931, 86 C. C. A. 
95, 14 Ann. Cas. 233. Where a staute is of doubtful meaning, and susceptible upon 
its face of two constructions, the court must consider the reasons which induced the 
act in question, the mischiefs intended to be remedied. Hamilton v. Rathbone, 175 
U. S. 414, 419, 20 S. Ct. 155, 44 L.. Ed. 221. Every statute should have a reasonable 
and sensible construction in preference to one which renders it, or a substantial part 
of it, useless or deleterious. Harris et al. v. Bell et al., 250 F. 209, 162 C. C. A. 345. 

[4] It is a well-established rule of statutory construction that statutes that re- 
strain the freedom of contracts are to be strictly construed. Com. v. Beck, 187 
Mass. 15, 72 N. E. 367; In re Jacobs, 98 N. Y. 98, 50 Am. Rep. 636. The construc- 
tion of the statute, supra, contended for by the plaintiff, appears to be an unrea- 
sonable one, and would abrogate the right of the contracting parties to terminate 
voluntarily the contractural relation existing between them by reason of the issu- 
ance of the benefit certificate. In the case of Modern Brotherhood of America v. 
Beshara, 42 Okl. 684, 142 P. 1014, the court held: “The nonpayment of dues and 
assessments upon the date mentioned therein operates ipso facto to suspend a member 
from the benefits of the society until reinstated, and a member could be reinstated 
only upon condition that he was in good health at the time.” In support of this rule 
many authorities are cited. 

am clearly of the opinion, under the admitted facts in this case, the plaintiff's 
cause of action must fail. Therefore judgment will be entered in favor of the 
defendant. 


BANKERS’ RESERVE LIFE CO. v. CROWLEY. (No. 369.) 
(Supreme Court of Arkansas. May 17, 1926. Rehearing Denied June 14, 1926.) 
284 Southwestern Reporter 4. 

1. INSURANCE—NONCOMPLIANCE WITH WARRANTY BREACHES 
CONTRACT OF INSURANCE, WHILE FALSE REPRESENTATIONS 
RENDER POLICY VOID FOR FRAUD. 

Noncompliance with a warranty operates as an express breach of contract of 
insurance, while false representations render policy void on ground of fraud. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE—QUESTIONS PROPOUNDED IN APPLICATION FOR 
LIFE INSURANCE HELD TO CALL FOR ANSWERS FOUNDED ON 
KNOWLEDGE OF APPLICANT, AND MISREPRESENTATIONS OR 
OMISSION WOULD NOT AVOID POLICY UNLESS WILLFULLY OR 
KNOWINGLY MADE WITH INTENT TO DECEIVE. 

Questions propounded in application for life insurance relating to applicant’s 
health held to call for answers founded on knowledge or belief of applicant, and 
misrepresentations or omission would not avoid policy unless willfully or knowingly 
made with intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 


3. INSURANCE—INSURER TO CANCEL LIFE INSURANCE POLICY 
MUST PROVE THAT ANSWERS AS TO APPLICANT’S HEALTH 
WERE INTENTIONLLY FALSE, AND THAT INSURER RELIED 
UPON THEM, OR THAT APPLICANT AND PHYSICIAN WHO 
ACTED FOR INSURER ACTED COLLUSIVELY. ° 


Where physician examining applicant for life insurance acted for insurer in 
taking application, and in writing down answers of applicant as to her health, and 
was likewise physician of applicant before she applied for insurance, insurer to 
cancel policy and defeat an action thereon was required to prove, that answers were 


intentionally false, and that it relied and acted thereon, or that applicant and physi- 
cian acted collusively. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 
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4. INSURANCE. 

Insurer, to cancel life insurance policy and defeat action thereon, had burden of 
establishing alleged fraud in securing insurance. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

6. INSURANCE. \ 

Insurer suing to cancel life insurance policy and defending cross-complaint 
thereon held not to have shown falsity of representations by insured as to condition 
of her health. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE—WHERE ADMINISTRATOR RECOVERED FULL 
AMOUNT OF LIFE INSURANCE POLICY ON CROSS-BILL IN IN- 
SURER’S SUIT TO CANCEL POLICY FOR FRAUD, CHANCELLOR 
ERRED IN NOT ALLOWING 12 PER CENT. DAMAGES WITH REA- 
SONABLE ATTORNEY’S FEES (CRAWFORD & MOSES’ DIG. § 6155). 


In suit in equity by insurer to cancel policy of life insurance after death of 
insured for insured’s fraudulent representations in procurement of insurance, in 
which administrator of insured recovered full amount of policy on cross-bill, chan- 
cellor erred in not allowing 12 per cent. damages, together with reasonable attor- 
ney’s fees for prosecution and collection of loss as provided by Crawford & Moses’ 
Dig. § 6155. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

8. INSURANCE. 

Twelve: per cent. allowed by Crawford & Moses’ Dig. § 6155, is given as dam- 
ages for failure to comply with life insurance contract, and attorney’s fee is allowed 
as compensation for collecting the debt. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

9. INSURANCE. 

Contracts of insurance from their very nature are susceptible of classification 
apart from other contracts, as respects recovery of damages and attorney’s fees in 
actions thereon. 

(For other cases, see Insurance, Dec. Dig § 602.) 

10. INSURANCE. 

Ordinarily, damages and attorney’s fees for failure to comply with contract of 
payment in life insurance policy are as collectible in a chancery court as in any 
other court. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Greene Chancery Court; J. M. Futrell, Chancellor. * : 

Suit by the Bankers’ Reserve Life Company against J. L. Crowley, adminis- 
trator of the estate of Elizabeth Crowley, deceased, in which defendant filed a cross- 
complaint. From the decree, plaintiff appeals and defendant cross-appeals. Affirmed 
in part, and reversed and rendered in part. 

Huddleston & Little, of Paragould, for appellant. 

Jeff Bratton, of Paragould, for appellee. g 

Hart, J. This is a suit in equity by the Bankers’ Reserve Life Company against 
J. L. Crowley, administrator of the estate of Elizabeth Crowley, deceased, to cancel 
a policy of insurance in the sum of $5,000 issued by plaintiff on the 30th day of 
July, 1923, on the life of Elizabeth Crowley, in which her executor or administrator 
is named as the beneficiary. 

The ground on which the policy is sought to be canceled is that the insured 
gave false answers in her application for insurance to the following questions : 

“13. Name below all causes for which you have consulted a physician in the last 
ten years: Illness, Flu. Number of attacks 1. Date, Dec. 1922. Severity and dura- 
tion, five days. Any remaining effects. No. Attending physician’s name and ad- 
dress, W. J. Blackwood, Walcott, Ark. 

“14. Are you in good health as far as you know and believe? Yes. 

“15. Has any medical examiner or physician, formally or informally expressed 
an unfavorable opinion as to your insurability or health? No. 

“16. Have you had, or been advised to have, any surgical operation ? No. 
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“17, Have you ever been under observation, care, or treatment in any hospital, 
sanitarium, asylum, or similar institution? No.” ; 

“21, Have you now, or have you ever had, any other diseases or any injury? 
Give details, dates, and names and addresses of doctors consulted? No.” 

J. L. Crowley, the husband of Elizabeth Crowley, was appointed administrator 
of her estate and filed an answer and cross-complaint against the insurance com- 
pany, in which he denied the allegations of the complaint and asked for judgment 
against the insurance company in the sum of $5,000 with interest from the 13th day 
of November, 1923, at 6 per cent.; for 12 per cent. penalty, and for reasonable 
attorney’s fees, costs, and all other general relief. 

The record contains a stipulation between counsel for the plaintiff and defend- 
ant as follows: 


“It is undisputed that questions numbered 13 to 17, inclusive, and question No. 
21 were propounded to the assured in the form set out in the complaint, and that 
she gave the answers thereto in the form set out in the complaint, and the only 
question at issue in this lawsuit is as to whether the answers to these questions, or 
any of them, were false at the time and were known by the assured then and there 
to be false, and whether they were made with the false and fraudulent purpose and 
intent to deceive the plaintiff company, and did in fact deceive plaintiff company and 
cause it to issue the policy in question.” 

“It is undisputed that the policy mentioned and described in the complaint ‘was 
delivered to the deceased on or about September 1, 1923, and that she departed this 
lite intestate while a resident of Greene county, Ark. or on about November 13, 1923, 
and that J. L. Crowley is the duly appointed, qualified, and acting administrator of 
said estate.” 


“The above and foregoing facts are undisputed, and it will not be necessary to 
formally introduce the application for insurance, medical examination made by Dr. 
W. J. Blackwood, the policy itself, nor the appointment of J. L. Crowley as admin- 
itrator; it being agreed and understood that each of these instruments may be con- 
sidered by the court as though formally introduced and identified.” 

After hearing the testimony in the case, the chancellor found the issue on the 
question of false representations in favor of the defendant. It was therefore de- 
creed that the complaint of the plaintiff should be dismissed for want of equity, 
and that the defendant recover from the plaintiff the sum of $5,000 with accrued 
interest. The defendant, however, was denied a recovery on his claim under the 
statute for penalty and attorney’s fees. 


The plaintiff has duly prosecuted an appeal from that part of the decree allow- 
ing a recovery against it. The defendant has taken a cross-appeal from that part 
of the decree refusing to allow 12 per cent. damages and attorney’s fees allowed 
under section 6155 of Crawford & Moses’ Digest. 

{1, 2] It is expressly agreed that the answers of the applicant copied above are 
representations and not warranties. In this connection it may be stated that a non- 
compliance with a warranty operates as an express breach of the contract of insur- 
ance, while false representations render the policy void on the ground of fraud. 
The questions propounded in the application as set out above call for answers 
founded on the knowledge or belief of the applicant, and a misrepresentation or 
omission will not avoid the policy unless willfully or knowingly made with an intent 
to deceive. Metropolitan Life Ins. Co. v. Johnson, 105 Ark. 101, 150 S. W. 393. 

In Mutual Aid Union y. Blacknall. 129 Ark. 450, 196 S. W. 792, it was held 
that knowledge affecting the rights of the insured, which comes to the agent of the 
insurance company while he is performing the duties of his agency in receiving 
applications for insurance and delivering policies, becomes the knowledge of the 
company; and the insurance company is bound thereby, where the agent who soli- 
cited the business was charged with the duty of asking the applicant questions con- 
cerning his physical condition. It was further held that a life insurance company 
will be bound under a policy of life insurance, where the applicant and insured made 
false statements concerning his physical condition, where the agent soliciting the 
insurance was also charged with the duty of writing the data concerning the appli- 
cant’s physical condition, and where the agent in the course of the examination learned 
the applicant’s true condition. It was also held that if an agent, in collusion with 
the applicant, even though acting within the apparent scope of his authority, per- 
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petrates a fraud upon the insurance company by making false and fraudulent repre- 
sentations pon which the insurance is obtained, such fraud will vitiate the policy. 

The rule established in these cases was expressly reaffirmed in Home Mutual 
Benefit Association v. Mayfield, 142 Ark. 240, 218 S. W. 371, and Missouri State 
Life Insurance Co. v. Witt, 161 Ark. 148, 256 S. W. 46. 

{3] In the present case, Dr. W. J. Blackwood acted for the company in taking 
the application for insurance and in writing down the answers of the applicant copied 
above, and also in the medical examination of her. He was likewise the physician 
of the applicant before she applied for the insurance. Hence under the principles 
of law above announced in order to cancel the policy and defeat an action on it, it 
was necessary for the company to prove that the statements and answers as written 
in the application were false, and that they were intentionally so made by the 
assured, and that the insurance company relied and acted upon such statements, or 
that the insured and Dr. Blackwood, as agent of the company, acted collusively 
in the matter for the purpose of securing the insurance. 

{4, 5] In this connection, it may be also stated that under these authorities the 
burden of proof of establishing the fraud was upon the insurance company, and 
under our rules of practice findings of fact by a chancery court are allowed to stand 
upon appeal unless they are clearly against the preponderance of the evidence. 

The record shows that Dr. W. J. Blackwood was the agent of the company in 
taking the application of Mrs. Elizabeth Crowley for insurance. According to his 
testimony, he had been given blanks by the agent of the insurance company for the 
purpose of soliciting insurance. He was also the local medical examiner of the 
company and made the medical examination of Mrs. Elizabeth Crowley on the 17th 
day of July, 1923, and the policy was delivered to her on the 30th day of July, 1923. 
The premium amounted to $219, and a note for that amount was given signed by 
J. L. Crowley, the husband of the insured, and by Dr. Blackwood and another 
person 

J. L. Crowley and Mrs. Elizabeth Crowley, his wife, were tenant farmers in 
Greene county, Ark. On the 12th day of October, 1923, Mr. Crowley carried his wife 
to Dr. Olive Wilson of Paragould, Greene county, Ark., for examination. Accord- 
ing to her testimony, Mrs. Crowley gave her history of having been sick at inter- 
vals for four or five years. She stated that she had had attacks of intense pain in 
the region of her gall bladder and over her appendix and pelvis. She said that the 
pains came to her quite often. An examination showed that Mrs. Crowley was very 
tender over the gall bladder and over the appendix and over the ovaries. Accord- 
ing to the doctor, Mrs. Crowley had been suffering from the date of the birth of her 
last child. The doctor also stated that she could not say that Mrs. Crowley had 
gallstones at the time she examined her, but she thought of it. She told Mrs. Crow- 
ley that nothing would do her any good and that an operation would be all that 
would relieve her pain. She thought that an operation was absolutely imperative. 
Dr. Wilson also stated that in her opinion it would have been impossible from the 
condition she found for Mrs. Crowley’s ailment to have been only of six weeks’ 
duration. Basing her judgment solely upon her examination, she is of the opinion 
that the condition of the gall bladder and the appendix could not have resulted within 
60 days’ time. 

Mr. Crowley then carried his wife to the Baptist Memorial Hospital at Memphis, 
Tenn., and on November 8, 1923, she was operated on by Dr. J. W. Bodley. In 
giving the history of herself, she stated at the hospital that she had suffered with 
irregular attacks of pain in the region of the right shoulder blade accompanied by 
indigestion; that these attacks had commenced about six years before and had become 
more frequent during the three months preceding her entrance to the hospital. 

We copy from the testimony of Dr. Bodley the following: 

“Q. Is there anything in that operative record to indicate how long she had been 
suffering from the diseases from which she died? A. No, it is something you can’t 
tell It is impossible for anybody to tell how long it had existed. It probably had 
existed for a very long time. Gallstones very often exist for life without symptoms. 
You may have them and I may have them and you have no reason at all to consider 
that you are diseased. On the other hand, you might have a gallstone that might 
have recently been formed, or it might have been there for life, which would sud- 
denly start to giving you trouble and continue to do so until removed. Now, I 
will state, however, that the condition at the time of this operation was such that no 
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one could have lived with it for a great length of time without interference; that 
she may have had a gall bladder disease all her life so far as I could tell, or any 
one else, but the condition of her liver was acute. It was the toxic absorption from 
this liver, I believe, killed her. : 

“Q. How long do you think the liver had been in that condition? A. She could 
not have lived very long with her liver in that condition; it might have been three 
or four days, or it might have been a week.” 

Mrs. Crowley died on the 13th day of November, 1923. She was operated on 
for the removal of the gall bladder and the appendix. She was suffering from 
chronic gall bladder affection and chronic appendicitis at the time she was received 
in the hospital. According to the physicians at the hospital, indigestion is the symp- 
tom of either a diseased gall bladder, a diseased appendix, or a diseased intestine. 
It is also the opinion of these physicians that Mrs. Crowley had been suffering from 
the diseases from which she died for several years; probably six years. 

J. M. Rhea, a fire insurance agent, testified that he had a conversation with Dr. 
W. J. Blackwood with reference to the suit of the Bankers’ Reserve Life Company 
to cancel the policy in question on the life of Mrs. Elizabeth Crowley. This con- 
versation occurred on the 6th day of March, 1924. Dr. Blackwood asked him to see 
a certain attorney at Jonesboro and find out for what he would take the case for the 
defendant and to write him. 

Dr. Blackwood denied having had any such conversation with the witness, Rhea, 
and denied having any interest whatever in the case. According to his testimony, 
and that of his two brothers, who are also physicians, J. M. Rhea was a drug addict. 
Rhea admitted having once been addicted to the use of morphine, but claimed that 
he had not used any, except in case of sickness, since the year 1918. 

Several other witnesses for the plaintiff testified that Mrs. Elizabeth Crowley 
was sick in the first part of July, 1923, and two of them stated that Dr. Blackwood 
had been her attending physician. One witness testified that Mrs. Elizabeth Crowley 
had told her early in July, 1923, that she was suffering from gallstone colic. Several 
other witnesses testified that she was sick for several days in the first part of July 
and complained that her neighbors had not come to see her while she was sick. 
One of them said that Mr. Crowley had sent him for Dr. Blackwood. 

Dr. W. J. Blackwood was a witness for the defendant. He denied having told 
any one that Mrs. Elizabeth Crowley was suffering from an attack of gallstones 
in the first part of July, 1923, and that he had been called as a physician to treat 
her at that time, as testified by one witness for the plaintiff. According to his testi- 
mony, he had known Mrs. Elizabeth Crowley for seven or eight years and was 
called to see her as a physician in December, 1922, and treated her for influenza. 
At that time he probably made three or four visits to see her. Mrs. Crowley was 
taken sick in the fall of 1923, and Dr. Blackwood was called to treat her. He found 
her suffering from ptomaine poison. Her bowels were running off profusely and 
she was vomiting. There was nothing at that time which indicated that she had 
either a diseased gall bladder or gallstones. Two weeks later, after she had recov- 
ered from the ptomaine poison, he was again called to see her. She had a high 
fever, and an examination disclosed that she had an infection of the gall bladder 
following the ptomaine poison. Dr. Blackwood treated Mrs. Crowley for the in- 
fected gall bladder, but advised her husband not to have her operated on. Dr. Black- 
wood did not know that Mr. Crowley had carried her to Memphis to be operated 
on until after her death. According to this witness, the diseased gall bladder could 
have become chronic in eight or ten days. He also said that a person may have 
gallstenes and not know it and live a lifetime and die with something else. Dr. 
Blackwood stated that Mrs. Crowley had the appearance of being a very healthy 
woman and denied in positive terms that there was any collusion whatever between 
him and Mr. Crowley or his wife in taking the application of insurance in question. 
He stated positively that she did not have gallstones or a diseased gall bladder at 
the time he examined her for insurance. 

J. L. Crowley was also a witness for the defendant. He denied any knowledge 
that his wife was suffering with gallstones or a diseased gall bladder at the time the 
policy of iisurance in question was applied for. He remembers about his wife being 
sick in the first part of July, but states that she only had a chill and was in bed a 
day or two at the time. He did not know that his wife was suffering with an infec- 
tion of her gall bladder until Dr. Blackwood treated her in the fall of 1923. Dr. 
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Blackwood advised against an operation. He then carried her wife to Dr. Wilson, 
and she diagnosed the case as gall bladder infection and advised an opertion. He 
took his wife to Memphis on November 8, 1923, where she was operated on and 
she died four days later. His wife had chills, headaches, and bad colds, but appeared 
to be a stout, healthy woman. 

According to the testimony of Dr. W. P. Hutchins, he went to examine Mrs. 
Crowley on the 23d day of August, 1923, as an agent for an insurance company. 
She was apparently in good health so far as he could tell from the examination 
that he made of her. He did not complete his examination because her husband 
said that he would not take out any more insurance on her life. 

More than a dozen witnesses, who were neighbors of the Crowleys, testifiedethat 
Mrs. Crowley was a stout, healthy looking woman, and that they never heard of her 
being afflicted with any chronic ailment. They denied that she had any sick spell of 
any consequence in the first part of July, 1923. Some of them were visiting at the 
house every day and said that her complexion was good and that she looked well. 
As some of them express it, she was tolerably heavy, and generally her face was 
red and robust. 

The testimony is very lengthy and it is not practitcal to set it out at length. 

The chancellor made a finding in favor of the defendant, and in considering this 
case we must bear in mind that the plaintiff is not seeking to cancel the policy on 
the ground that the insured died of a disease she had prior to the execution of the 
coniract of insurance and which she warranted that she did not have, but upon the 
ground that when the plaintiff, for the purpose of ascertaining whether it would 
issue a policy upon her life, asked Mrs. Crowley certain questions which are copied 
above, she answered them falsely with the intent to deceive the plaintiff company 
and thereby induce it to issue the policy sued on. 

To prove its case, the plaintiff has established by a number of physicians that in 
their opinion Mrs. Crowley had been suffering with gallstones for several years before 
she applied for the contract of insurance in question. This testimony falls short, 
however, of establishing as a fact that her answers to the questions copied above were 
false and that they were so made for the purpose of inducing the company to issue 
the policy sued on regardless of their truth. All of her neighbors testified that she was 
a stout, healthy looking woman. It is true that she had had sick spells from time to 
time, and as she expressed it at the hospital in Memphis, she had suffered from indiges- 
tion. There is nothing to indicate, however, that she knew that she was suffering 
from gallstones at the time she applied for the policy in question. Her conduct and 
that of her husband when she became ill in the fall tends to show that she had not 
before that time appreciated the fact that she had any serious ailment. During the 
course of her previous ailments, she had been in bed a day or two, and then recovered. 
Her condition appeared more serious in the fall, and her husband sent for Dr. Black- 
wood. He first treated her for ptomaine poison. She apparently recovered from that 
and in two weeks became quite sick again. Dr. Blackwood was again called in and 
decided that she was suffering from an infection of the gall bladder, which he attributed 
to the ptomaine poison. He told the husband that an operation was not necessary and 
that his wife would get all right. Mr. Crowley and his wife appear to have not been 
satisfied with this diagnosis, but immediately went to Dr. Wilson at Paragould, Ark., 
to be examined. After examining Mrs. Crowley, Dr. Wilson advised an operation, and 
Mr. Crowley carried his wife to Memphis for that purpose. 

If there had been collusion between Crowley and his wife and Dr. Blackwood to 
secure the policy sued on, or previous knowledge on their part that she was suffering 
from a serious infection of the gall bladder, it does not seem that Crowley and his 
wife would have gone to Dr. Wilson and subsequently to the hospital at Memphis, 
without at least consulting with Dr. Blackwood. The conduct of Crowley and of his 
wife after she became sick in the fall of 1923 indicates that this was the first time they 
had knowledge or belief that she had any serious ailment. Before that time she had 
either treated herself for her periodic spells of sickness as is quite common, or she had 
merely called in the family physician. The facts in the record do not reflect that either 
she or her husband had any knowledge or intimation that she was suffering from a 
serious ailment prior to her attack in the fall of 1923. All the physicians testify that 
a person might suffer with gallstones for a long time without knowing it, and Dr. 


Wilson was not sure that Mrs. Crowley had gallstones when she examined her in the 
fall of 1923. 
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[6] Dr. Blackwood and his two brothers, who are also physicians, testified that 
the witness, Rhea, was addicted to the use of morphine and was unreliable. Dr. 
Blackwood denied in positive terms that he had talked with Rhea about employing an 
attorney to represent Crowley in the case at bar. Even if the facts testified to by 
Rhea are true, it would not have much probative force to establish collusion on the 
part of Crowley and his wife. Dr. Blackwood might have known ‘from his examina- 
tion that Mrs. Crowley was suffering from gallstones and might have concealed that 
fact from her, because he was not only acting at medical examiner for the company, 
but was also empowered to solicit applications for insurance and to be paid therefor. 
Then, too, he might have become angry because the insurance company was seeking 
to cancel the policy on account of his alleged fraud in securing it, and for that reason 
was anxious for Crowley to win the case. In any event, there must be sufficient evi- 
dence adduced by the insurance company to show collusion between Dr. Blackwood 
and the Crowleys in the matter, or that Mrs. Crowley made false answers to the 
questions propounded to her in her application for the purpose of deceiving the insur- 
ance company as to her physical condition and thereby induce it to issue a policy of 
insurance upon her life. Upon the whole case, we are of the opinion that the chan- 
cellor’s finding that the plaintiff failed to meet the burden of proof of the falsity of the 
representations within the meaning of the law as above announced was sustained by 
the evidence, and for that reason it should not be disturbed on appeal. 


[7] Upon the cross-appeal we think the chancellor was wrong in not allowing 12 
per cent. damages together with a reasonable attorney’s fee for the prosecution and 
collection of the loss as provided in section 6155 of Crawford & Moses’ Digest. It is 
true, as held in Federal Union Surety Co. v. Flemister, 95 Ark. 389, 130 S. W. 574, 
that no recovery could be had under this statute in the application of the general rule 
that a chancery court will not enforce penalties except under very peculiar circum- 
stances which were not presented in that case. There a suit was instituted in behalf of 
policy holders for the appointment of an ancillary receiver to take charge of the assets 
of an insurance company in this state on the ground that a general receiver had been 
appointed in the State of Nebraska to take charge of the assets of the company and to 
wind up its affairs on the ground of insolvency. All parties having claims voluntarily 
submitted themselves to the jurisdiction of the chancery court, and the liability of 
the Federal Union Surety Company as surety on the bond of the insurance company 
was treated by the parties and by the chancery court as an asset of the insurance com- 
pany in this state. There, the main purpose of the suit was the appointment of the 
ancillary receiver to aid in winding up the affairs of the insurance company in the 
chancery court, and the filing of the claims was but an incident to the main suit. 

In the case at bar the suit was commenced in equity by the insurance company to 
cancel a policy of life insurance after the death of the insured on the ground of 
fraudulent misrepresentation on the part of the insured in the procurement of the 
insurance, and a cross-bill was filed by the administrator of the estate of the deceased 
policyholder to recover the amount of the insurance provided in the policy. There was 
a recovery for the full amount of the policy. 


[8] The 12 per cent. allowed by the statute is given as damages for a failure to 
comply with the contract of payment, and the attorney’s fee is allowed as compensa- 
- for the cost of collecting the debt. Mutual Life Ins. Co. v. Owen, 111 Ark. 554, 
164 S. W. 720. 


[9, 10] It is settled by our previous cases that contracts of insurance from their 
very nature are susceptible of classification apart from other contracts, and under 
ordinary circumstances the damages and attorney’s fees are as collectable in a chancery 
court as in any other court. It is only where under the peculiar circumstances of the 
case under consideration that a court of chancery will refuse to allow the damages and 
attorney’s fees provided by the statute as was the case in Mass. Bond. & Ins. Co. y. 
Home L. & A. Co., 119 Ark. 102, 178 S. W. 314, and cases cited. 


The chancellor should have allowed 12 per cent. of the amount of the recovery 
as provided by the statute and a reasonable attorney’s fee. We think that $500 for 
services in the court below and $100 for services in this court would have been a rea- 
sonable attorney’s fees. 

The result of our views is that the decree of the chancellor allowing a recovery 
for the amount sued for in behalf of the defendant will be affirmed; and that part of the 
decree refusing to allow the 12 per cent. damages or penalty and a reasonable attor- 
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ney’s fee as provided in section 6155 of Crawford & Moses’ Digest will be reversed, 
and judgment will be entered here for the amount indicated in the opinion. 
It is so ordered. 


SECURITY LIFE INS. CO. v. LEEPER. (No. 347.) 
(Supreme Court of Arkansas. May 10, 1926. Rehearing Denied June 14, 1926.) 
284 Southwestern Reporter 12. 

1. INSURANCE—INSURER HELD LIABLE FOR AMOUNT OF POLICY, 
WHERE INSURED COMMITTED SUICIDE AFTER YEAR FROM 
DATE OF ORIGINAL POLICY, THOUGH WITHIN YEAR FROM AP- 
PROVAL OF APPLICATION FOR REINSTATEMENT, LIMITING 
ING LIABILITY IN SUCH CASE. 

Company issuing policy, limiting liability to one premium, if insured committed 
suicide within year from date of policy, and giving absolute right of reinstatement on 
terms not including new contract as to suicide, is liable for amount of policy, not- 
withstanding stipulation in application for reinstatement, limiting liability to two 
premums in case of suicide within year from approval of application, where insured 
committed suicide within such time, but after year from date of original policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE—COMPROMISE AND SETTLEMENT OF CLAIM UNDER 
LIFE INSURANCE POLICY AT CONFERENCE OF BENEFICIARY, 
HER ADVISERS, AND INSURER’S REPRESENTATIVE, CLAIMING 
IN GOOD FAITH THAT LIMITATION OF LIABILITY IN APPLICA- 
TION FOR REINSTATEMENT WAS LEGALLY CONTROLLING, 
HELD NOT VOID FOR FRAUD OR MISREPRESENTATION. 
Compromise and release of claim under life insurance policy, agreed on at con- 

ference of beneficiary, her friends, and advisers, and insurer’s representative, who 

claimed in good faith that stipulation in application for reinstatement limiting lia- 
bility, was legally controlling, held not void for fraud or misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. INSURANCE. 

Evidence held insufficient to show widow’s mental meng to settle claim 
under policy on husband’s life when she signed release. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


5. INSURANCE—SETTLEMENT OF CLAIM UNDER LIFE INSURANCE 
POLICY IN RELIANCE ON STATEMENT OF INSURER’S REPRE- 
SENTATIVE THAT THERE WAS NO LIABILITY HELD NOT VOID 
FOR MUTUAL MISTAKE OF LAW, OF WHICH INSURER HAD SU- 
PERIOR KNOWLEDGE. 

Settlement of claim under life insurance policy on advice of persons, relied on 
by beneficiary in accepting as true statement by insurer’s representative that there 
was no liability thereunder, held not void for mutual mistake of law, of which in- 
surer’s representative had superior knowledge. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Humphreys and Wood, JJ., dissenting. 

Appeal from Circuit Court, Chicot County; Turner Butler, Judge. 

Action by Julia Edna Leeper against the Security Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

Arthur S. Lytton, of Chicago, Ill., O. C. Burnside, of Lake Village, and W. G. 
Streett, of Camden, for appellant. 

John Baxter, of Dermott, and R. W. Wilson, of Pine Bluff, for appellee. 

McCuttocn, C. J. This is an action instituted by appellee on a life in- 
surance policy in the sum of $5,000 to recover an unpaid balance, alleged to be justly 
due; there having already been paid a part of the sum named in the policy. Appel- 
lant defended on the ground that there was no liability at all on account of violation 
of a clause in the policy against suicide within one year, and defended also on the 
ground that there had been a settlement of the disputed claim, and that appellant 
had executed a release in consideration of the sum agreed upon. 

The policy in question was issued on July 10, 1919, on the life of James E. 
Leeper in the sum of $5,000, payable to his wife, the appellee, Julia Edna Leeper. 





Life] Security Life Ins. Co. v. Leeper 615 


There was a provision in the policy that, in the event the assured committed suicide 
within one year from date thereof, the amount payable should be limited to the sum 
of one annual premium. There was also a provision in the policy for a reinstate- 
ment in case of lapse or forfeiture for non-payment of premiums. There was a 
forfeiture or lapse on March 10, 1921, by reason of failure to pay a premi##m, but on 
March 15, 1921, application for reinstatement was made in accordance with the terms 
of the policy, and a reinstatement was granted. The application reaffirmed the state- 
ments of the original policy, and recited an agreement that— 

“In the event of self-destruction, whether sane or insane, within one year from 
the date of approval by the company of this application for reinstatement, the 
amount payable as a death benefit under said policy shall be equal to two annual 
premiums on said policy, and no more.” 

James E. Leeper committed suicide on November 1, 1921, at the town of Dermott, 
Ark., where he and his wife, the appellee, resided, and a few days thereafter appellee 
made proof of the death to the company. 

On November 14, 1921, Mr. C. V. Hicks, of Chicago, who is a lawyer by pro- 
fession and a member of appellant’s legal staff, went to Dermott for the purpose 
of adjusting the claim with appellee. He remained there two days, and an agree- 
ment was finally entered into between appellee and Hicks, acting for appellant, 
whereby the latter paid the sum of $2,500 in full settlement of appellee’s claim under 
the policy. A written release was signed by appellee reciting the terms of the policy 
and agreeing to accept the sum named in full settlement. 

James E. Leeper had borrowed from appellant $200, and.on the trial of the 
cause the jury returned a verdict in favor of appellee for the sum of $2,300, being the 
amount of the policy after deducting the sum of $2,500, already paid, and the $200 
loan. 

[1] The first contention of appellant js that there is no liability under the policy 
because of violation of the stipulation against suicide within one year; the contention 
being that the stipulation in the application was controlling, and that the period ran 
from the date of the approval of the application. We are of the opinion, however, 
that the point made by counsel is concluded by the decision of this court in the case 
of New York Life Insurance Co. vy. Adams, 151 Ark. 123, 235 S. W. 412. That 
case, the same as the present one, was a suit on a reinstated policy, which contained 
a stipulation allowing reinstatement as a matter of right upon compliance with cer- 
tain requirements, and we decided that the company “had no right to enlarge the 
terms upon which reinstatement could be obtained.” In that case the original policy 
contained no warranty of the truth of the answers of the assured, and this court 
decided that the company had no power to require a stipulation in the application for 
reinstatement that the answers‘and statements of the assured should be treated as 
warranties. The only provision in the policy now before us with respect to suicide 
related to the period running from the date of the original policy, and, since the 
policy gave an absolute right of reinstatement upon terms which did not include a 
new contract with reference to suicide, appellant had no right to impose that additional 
feature upon the assured in procuring reinstatement. The trial court was correct, 
therefore, in holding that the company was originally liable under the policy, not-, 
withstanding the stipulation in the application. 

Appellee seeks to escape the effect of her settlement of the claim and her release 
executed to appellant on three grounds, namely: (1) That Hicks, the agent of 
appellant perpetrated a fraud on her by misrepresenting the state of the law with ref- 
erence to the effect of the suicide clause set forth in the application for reinstatement : 
(2)that the settlkement was made under a mutual mistake of the parties as to the 
law with referegce to the effect of the suicide clause; and (3) that she was mentally 
incapable of entering into a contract of settlement at the time the release was signed. 
These questions were submitted to the jury, and the verdict was, as before stated, 
in favor of appellee. 

[2] There is very little, if any, dispute as to the material facts concerning the 
execution of the release by appellee and the attendant circumstances. James E. 
Leeper was the post master at Dermott, and four days after his death appellee was 
appointed post mistress, and she was acting in that capacity until after this settle- 
ment was made with appellant. Appellee gave her personal attention to the manage- 
ment of the post office, and worked from 7 o’clock in the morning until 7 o’clock in 
the evening. She had several clerks or assistants in the office. When Hicks 
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arrived in Dermott on November 14, 1921, he called upon appellee at the post office 
and discussed with her the question of liability under the policy, and showed her 
the suicide clause set forth in the application for reinstatement. He asserted to her 
at that tinge that the company was not liable for more than two premiums on account 
of the viblation of the suicide clause, and he adhered to that assertion throughout 
subsequent negotiations. There were several interviews between Hicks and appellee, 
and at the second one, which was late in the afternoon of the second day of Hicks’ 
visit to Dermott, he made appellee an offer to pay $1,000 in full settlement, which 
offer appellee declined. The settlement was made that night at a meeting at the office 
of.a bank in Dermott, at which meeting there were present, in addition to Hicks and 
appellee, a Mr. Franklin, the cashier of the bank, who was appellant’s local agent, 
and a Mr. Helmstetter, and Judge Hammock, the chancellor of that district, both of 
the latter being personal friends of appellee, and they attended the meeting as her 
friends and advisers. This meeting had been previously arranged. In the discussion 
there Hicks renewed the claim that the policy had been forfeited, and that there was 
no liability on account of the breach of the suicide clause. Hicks also renewed his 
offer of $1,000, which was again declined, and thereupon Helmstetter requested Hicks 
to leave the room for a while so as to permit a conference between the others present. 
Franklin was, as before stated, local agent of appellant, but did not attend the meet- 
ing in that capacity, and had no authority from the company to make a settlement or 
to participate therein. After a conference between those who remained in the room, 
lasting 20 or 30 minutes, Hicks was recalled, and was asked to increase his offer of 
settlement to $2,500; it being urged upon him by those present that it would be good 
business policy, even if there was no liability, as the company was doing a consider- 
able amount of business in that locality. Hicks accepted the offer after some, 
hesitancy, and, after being assured by Judge Hammock that, if the company found 
fault with him in making the settlement for that sum, they would volunteer to de- 
fend his course in the matter. The settlement was then closed at this meeting; the 
release was signed; and the money was paid over to appellee. It is not contended 
that there was any misrepresentation made by Hicks as to any facts concerning the 
contents of the policy or any other fact, but that there was merely a misstatement of 
the law concerning the legal effect of the stipulation in the application for rein- 
statement. It seems clear to us that there is not the slightest evidence of any fraud 
involved in the statement concerning the legal effect of this stipulation. The Adams 
Case, supra, was decided by this court on December 19, 1921, more than a month 
after this settlement was made; therefore, the question of law involved was, at least, 
an open one in this state at the time of the settlement. There was no representation 
as to any particular decision of this court or of any other court, but merely a claim 
on the part of Hicks that the stipulation in the application was legally controlling. 
There is nothing to show that this contention was not made in perfectly good faith, 
for the law on the point was unsettled until the subsequent decision of this court. 
It must be remembered, too, that the parties were dealing at arm’s length, and ap- 
pellee had her friends and advisers present, and had no right to rely upon the state- 
ment of appellant as to the law applicable to the case. She and her advisers had the 
same opportunities as Hicks did to ascertain the state of the law on the subject. 
The record is entirely devoid of any act of fraud or any fraudulent intent on the part 
of Hicks, and that feature of the case may readily be eliminated. 

[3] Nor do we think that the evidence is legally sufficient to show lack of mental 
capacity on the part of appellee at the time she made the settlement. It is true that 
some of the witnesses, including witness Franklin, testified that appellee was labor- 
ing under intense mental strain on account of the tragic death of her husband— 
that she was a mental wreck, as some of them stated. These statensents were, how- 
ever, mere conclusions of a relative degree of lack of mental capacity, for the undis- 
puted evidence shows that appellee was a woman of intelligence and business capacity. 
She was engaged in business for herself at the time of the death of her husband, 
and she immediately took charge of the post office, and operated it, and was attending to 
the affairs of the post office during both of the days when her interviews with Hicks 
occurred. Her own testimony shows beyond dispute that, while she was laboring 
under mental strain, she was fully capable of making a contract, for she acted with 
the utmost caution, and refused to make any settlement under the policy, even though 
a very substantial sum was offered, until she finally met with her friends and sub- 
mitted a counter proposal, which was accepted by Hicks. It is only natural that she 
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should have been laboring under more or less mental strain, but this settlement 
occurred two weeks after the death of her husband, and there is no indication that 
she was lacking in that degree of mental capacity to make a valid contract. There 
was nothing hasty about the negotiations between appellee and Hicks, but there were 
different interviews during the period of two days, and this settlement was negotiated 
after deliberate conference, not only between Hicks and the others present at the 
meeting, but the counter proposal was agreed upon in Hicks’ absence, and was sub- 
mitted to him in appellee’s presence by her friends and advisers. We are clearly of 
the opinion that the contract was entered into by appellee advisedly and deliberately, 
and that she was capable of making the contract at that time. 

{4, 5] The final contention is that there was a mutual mistake as to the law 
which induced the settlement, and that appellee is not bound by it. It is a rule of 
almost universal application that a mistake of law, in the absence of fraud or undue 
influence, does not afford grounds for the abrogation or reformation of a contract. 
Such has been the rule declared by this court. Lawrence County Bank v. Arndt, 69 
Ark. 406, 65 S. W. 1052; Phoenix Assurance Co. v. Boyette, 77 Ark. 41, 90 S. W. 
284. In those cases it was held that, where the contract was induced by reliance 
upon the superior knowledge of one of the parties, grounds for reformation were thus 
afforded, and this was found to be an exception to the general rule. Those cases, 
however, related to questions of the interpretation of the contract, and the effect of 
each of the decisions was that the court would place such interpretation upon it as 
was represented at the time of its execution by the party having the superior knowl- 
edge on the subject. The present case is not one like those cited, which concern the 
representations made at the time of the execution of the original contract, but it is one 
where the representation or mistake arose at the time of the settlement of liability 
under the original contract. But, at any rate, this is not a case where the question of 
superior knowledge on the subject is important, for, as before stated, the parties were 
dealing at arm’s length, and Hicks was representing an adverse interest, whilst 
appellee was acting upon the advice of those upon whom she relied in accepting as 
true the statement that there was no liability under the contract. This is merely an 
instance of adverse claims with respect to liability, and which was compromised and 
settled. If it be the law that whenever parties settle their differences concerning 
liability in an uncertain state of the law, and it afterwards turns out that they were 
mistaken the settlement can be disregarded, then there is no stability whatever about 
such a settlement, even though made in the utmost good faith. The law has been 
definitely settled to the contrary by the Supreme Court of the United States in the 
case of Mutual Life Insurance Co. v. Phinney, 178 U. S. 327, 20 S. Ct. 906, 44 L. 
Ed. 1088, where the court speaking through Mr. Justice Brewer, said: 

“But whether that statement of the agent was correct in matter of law is doubt- 
ful; whether true or false, or, more accurately, whether correct or not, in its inter- 
pretation of the law applicable to this contract, is immaterial. It was merely a 
statement of what*he supposed the law was, and the insured was under the same 
obligations to know the law that the company, or its agent was. The jury evidently 
proceeded upon the supposition that the insurance company, located in New York, 
knew what the law of that state was; the insured, residing in Washington, did not, 
and when the agent stated what the condition of the contract was, he misrepresented 
the law of New York, of which the insured was ignorant, and, being ignorant, was 
not bound by any act based thereon in the way of abandonment or rescission. But 
surely no such rule as that obtains. When two parties enter into a contract, and 
make it determinable by the law of another state, it is conclusively presumed that 
each of them knows the law in respect to which they make the contract. There is 
no presumption of ignorance on the one side and knowledge on the other.” 

Upon the whole case we are convinced that there is no theory supported by 
legally sufficient evidence upon which appellee can escape the effect of her voluntary 
settlement and release of all claims against the company under the policy. There was 
no fraudulent misrepresentation, nor duress, nor lack of mental capacity. It is 
merely a case of voluntary settlement of a disputed claim of liability, and the settle- 
ment is conclusive upon both parties. 

It follows that the judgment must be reversed, and it is so ordered, and, the facts 
being undisputed, judgment will be entered here dismissing the complaint. 

Humphreys, J. (dissenting). The undisputed testimony in the case shows that 
the settlement was procured upon the representation of V. Y. Higks, an attorney 
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from Chicago in the employ of the insurance company, that under the law applicable 
to the suicide clause in the renewal policy appellee could only recover two annual 
premiums. He professed to know the law, and assured appellee and her advisers that 
such was its effect. He was apprised by appellee and her advisers that they did not 
know the law, and that they were making settlement with him in reliance by them 
upon his representations. He was in error as to the law and its effect. The sui- 
cide clause was of no avail to appellant as a defense to the cause of action. Appellee 
was entitled to recover the face of the policy at the time the settlement was made. 
New York Life Insurance Co. v. Adams, 151 Ark. 123, 235 S. W. 412. The law de- 
clared in the case cited was the law in Arkansas at the time Hicks induced the set- 
tlement by misstating the law and its effect to appellee. The most that can be said 
for Hicks is that he thought he knew the law and was in good faith. His good faith 
cannot help appellee, unless the company pays her what is justly owed her at the time 
the settlement was induced. The misstatement of the law by one who professed 
superior knowledge induced the settlement. The settlement could not have been ac- 
complished, except through a mutual mistake of law. Under these circumstances the 
settlement should not be treated as an accord and satisfaction, and, for the reason 
stated, Justice Wood and myself dissent from the majority opinion. 


FEDERAL LIFE INS. CO. v. HARDING. (No. 12243.) 
(Appellate Court of Indiana, in Banc. June 22, 1926.) 
152 Northeastern Reporter 844. 

1. INSURANCE—BOND, REQUIRING PAYMENT OF ONLY PART OF 
PREMIUM AND GIVING LIEN FOR DIFFERENCE, HELD TO DE- 
FEAT RIGHT TO SURRENDER VALUE OF POLICY. 

Bond, requiring payment of only 40 per cent. of annual premium, held to defeat 
insured’s right to surrender value stated in policy, in view of provision giving in- 
surer a lien on policy for difference between cash paid and face amount of bond. 


(For other cases, see Insurance, Dec. Dig. § 369.) 


2. INSURANCE—POLICY SHOULD NOT BE SO CONSTRUED AS TO RE- 
SULT IN INSURER’S INSOLVENCY, UNLESS SURROUNDING CIR- 
CUMSTANCES AND PARTIES’ EVIDENT PURPOSES REQUIRE. 
While folly of contract clearly giving policyholders privileges inevitably resulting 

im insolency would not prevent its enforcement, it should not be so interpreted, unless 

required by surrounding circumstances and parties’ evident purposes. 


(For other Cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—CONTRACT MUST BE INTERPRETED IN LIGHT OF 
SURROUNDING. CIRCUMSTANCES AND _ PARTIES’ INTENT, 
THOUGH AMBIGUOUS. 

Insurance contracts, like others, must be interpreted in light of surrounding cir- 
cumstances and parties’ evident intent and purposes, even if ambiguous. 


(For other Cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE—AS RESPECTS RIGHTS OF INSURED ON SURRENDER, 
PREMIUM BOND HELD TO CONVERT POLICY INTO NON-PARTICI- 
PATING ONE. IF INSURED SURVIVED, AND PARTICIPATING 
POLICY TO EXTENT OF PREMIUMS PAID IN CASE OF DEATH. 

As respects rights of insured on surrender of policy, bond, requiring payment of only 

40 per cent. of annual premium, and giving lien on policy for difference held to con- 

vert policy into non-participating one, if insured survived and paid premiums accord- 

ing to such agreement, and to leave it stand in case of death as participating policy to 
extent of premiums paid. 
(For other cases, see Insurance, Dec. Dig. § 244.) 


Appeal from Decatur Circuit Court; John W. Craig, Judge. 

Action by Mathew D. Harding against the Federal Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, with directions. 

Chas. A. Atkinson, of Chicago, Ill., Goddard & Hite, of Greensburg, and Charles 
F. Coffin, of Indianapolis, for appellant. 

Wickens & Hamilton, of Greensburg, for appellee. 

McManay, P. J. This is an action by appellee for the cash surrender value of 
a contract of insurance dated December 6, 1897, issued to appellee by the Inter-State 
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Life Assurance Company, insuring the life of appellee in the sum of $5,000, and which 
contract of insurance is alleged to have been reinsured by appellant by virtue of a 
reinsurance contract entered into between the Inter-State Company and appellant in 
December, 1909. There was a verdict and judgment in favor of appellee for $3,491.15. 
The facts are not disputed, and since the controversy rests entirely on the construc- 
tion of the policy of insurance and an accompanying agreement entered into between 
the insurance company and appellee concurrently with the issuance of the policy, we 
deem it advisable to quite fully set out the policy, and accompanying agreement. 
The policy, in part, is as follows: 

“Age 31. ; Premium, $158.00. 
“Number 0425. Dollars $5,000. 

“The Inter-State Life Assurance Company, Indianapolis, Indiana. 

“In consideration of the agreements in the written and printed application for 
this policy, which is hereby made a part of this contract, and of the payment in 
advance of one hundred fifty-eight and no/100 dollars, hereby assures the life of 
Mathew D. Harding of Westport, Indiana (hereinafter known as the assured), for 
the term of one year from the date hereof; and within sixty days after the receipt 
of satisfactory proofs of the death of the assured while this policy is in force, 
promises to pay five thousand dollars (less any indebtedness due the company on 
this policy), at its office in the City of Indianapolis, Indiana, to Frank D. Harding, 
brother, or in the event of his prior decease to the assured’s executors, administrators 
or assigns, or to such other beneficiary as may be designated by the assured, subject 
to the privileges and conditions stated on the second and third pages hereof, which 
are hereby made a part of this contract. 

“This assurance will be renewed as a limited premium payment contract for 
a remainder of the lifetime of the assured, by the further payment of one hundred 
fifty-eight dollars on or before the 6th day of December, 1898pand of the payment 
thereafter of a like amount on or before the 6th day of December, in every year until 
such premiums for nineteen years have been duly paid, or until the prior death of 
the assured. 

“Should the death of the assured occur within twenty years from the date hereof 
and while this policy is in force, the company further promises to pay to the bene- 
ficiary, in addition to the said five thousand dollars, hereby assured, the amount 
stipulated upon the third page hereof, as the cash surrender value of this policy 
at the date of such death. 

“Indianapolis, Ind., the 6th day of December, 1897. .* * * 

‘ (Second Page) 


“1, Premiums and Their Payment—This policy does not go into effect until 
the first premium hereon has been actually paid during the lifetime and good health 
of the assured. ; 

“All premiums are due and payable in advance, at the office of the company, in 
the city of Indianapolis. They may, however, be paid to an authorized agent of 
the company on or before the dates when due, but only in exchange for a receipt signed 
by the President or Secretary, and countersigned by such agent. 

“Although this contract is based upon ithe payment of premiums annually in 
advance, they may however, be made payable in semiannual or quarterly installments 
in advance, but in such case any installments which at the maturity of this contract 
are necessary to complete the full policy year’s premium, shall be deducted from the 
amount of the claim. 

“2. Grace in the Payment of Premiums——A grace of thirty days will be allowed 
in the payment of premiums hereafter due on this policy, provided always that when- 
ever advantage is taken of this grace, interest at the rate of five per cent. per annum 
shall be paid to the company for the time deferred. * * * 


“7 Loans—Under application to the home office and provided this policy 
shall have been three full years in force, the company will loan, upon any anniversary 
of the date of this policy, or during the then current thirty days of grace, subject 
to the terms of the company’s loan agreement then in use, any amount within the 
loan value of this policy as specified in the table upon the third page hereof at any 
such anniversary, less five per cent. interest in advance upon the following conditions: 

‘Ist. That premiums on this policy be fully paid to the next sweceeding anniversary 
of its date. 
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“2d. That this policy be duly assigned to the company as collateral security for 
such loan. 

“3d. That any subsequent loan on this policy, together with all former loans 
and interest due, shall not exceed the amount specified in said table as a maximum 
loan at any such subsequent anniversary. 

“4th. That in any settlement of this policy any outstanding loans against it 
must be repaid. 

‘8. Termination and Surrender.—li this policy shall become void by the violation 
of any stipulation or agreement, all payments made or accepted hereon shall be 
retained by and shall belong to the company, except that, if after three full years’ 
premiums shall have been paid on this policy, it shall cease or become void solely 
by the nonpayment of any premium, when due, the owner will be entitled, on legal 
surrender of this policy within thirty days thereafter, to one of the methods of settle- 
ment provided in the table upon the third page hereof at the date of surrender, as 
follows: 

“1. Receive a paid-up life policy, for the amount specified in the said table; or 

“2. Receive the amount specified in the said table as the cash value of this policy ; or 

“3. Should no choice be made within said thirty days of one of the foregoing 
methods of settlement, and providing application is made therefor within six months 
from date of default of payment of premium, the owner of this policy will still be 
entitled to receive a certificate extending this assurance for the face value of this 
policy, for the number of years and days specified in the said table, subject to the 
conditions regarding proofs of death specified on the face of this policy, provided 
that, if death occurs within three years from the date of such certificate and during 
the term covered by such extended assurance, there will be deducted from the amount 
payable the amount of the premums which would have been paid had there been no 
lapse.” 

On page 3 of thespolicy is a table headed: 

“Tables of Loans and of Surrender Values Either in Cash, Extended or Paid- 
Up Assurance, and Additions at Death.” 

While this table covers each year from 3 to 20, omitting all except for the nine- 
teenth and twentieth year it reads: 


Cash Value Total Amount Extended 
Additional Payable Assurance Paid Up 
At End Loan Values at Death at Death Years Days Life Policy 
19th year 2,465.50 2,260.50 7,260.50 32 339 4,750.00 
20th year 2,460.50 7,465.50 For Ljfe 5,000.00 


Immediately following this table on page 3 are the following provisions : 

“Any indebtedness on account of this policy outstanding at the time of settle- 
ment, as provided by the terms of paragraph VIII of privileges and conditions upon 
the second page hereof, will correspondingly reduce the surrender value specified in 
the above table. * * *” 

“Surplus —Ilf the assured be living and this policy is in force on the 6th day 
of December, 1917, there will be paid to the assured ,or assigns, the share of the 
surplus then found by the company to be apportionable to this policy, which may 
then be continued or surrendered by the assured, or assigns, under one of the fol- 
lowing : 

“Options —1. Surrender this policy ,and draw either cash value (consisting of 
the guaranteed cash value as fixed in the above table together with the surplus) : 
or. * * *” (Qur italics.) 

At the time the policy was issued it was agreed. that the insured might pay 40 
per cent. of each annual premium of $158 in cash, 20 per cent. of such premium to 
be paid semiannually, and that the remairfng 60 per cent. of each annual. premium 
with 4 per cent. interest should be secured by a lien on the policy. The said agree- 
ment so executed concurrently with the policy is as follows: 

“The Inter-State Life Assurance Company, Indianapolis, Indiana. 
= “Premium Bond. 

Know all men by these presents, that I, Mathew D. Harding of Westport, County 
of Decatur, State of Indiana, hold myself well and truly bound unto the Inter-State 
Life Assurance Company, Indianapolis, Indiana, in the sum of one hundred fifty- 
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eight dollars, annually, for twenty years, good and lawful money of the United 
States, to be paid to the said Inter-State Life Assurance Company, to which payment 
well and truly to be made, I do bind myself, my heirs, executors, and administrators, 
firmly by these presents. 

“The condition of this obligation is such, that whereas the Inter-State Life As- 
surance Company has accepted an application and issued upon the statements con- 
tained therein, a policy of insurance upon my life in the sum of five thousand 
dollars, J hold myself duly bounden to the said company in the said sum of one 
hundred fifty-eight dollars, annually, for twenty years, payable upon the terms and 
conditions as herein provided. 

“1. The true intent and purpose of this bond is that I hold myself bound to pay 
for said policy of insurance a sum of money annually, the minimum amount of 
which shall be forty (40%) per cent. thereof, twenty (20%) per cent. payable on 
the execution of this bond, and an additional twenty (20%) per cent. each six 
months thereafter; the maximum amount that can be called for annually shall in 
no case exceed the face value of this bond. N6 amount in excess of said forty (40%) 
per cent. shall be called for by the company from the insured unless to meet un- 
expected losses which may arise in the transaction of the company’s business; it 
being understood that any levy made hereon shall be due and payable at the home 
office of the company within sixty days from the date thereof, and if not paid within 
sixty days the insurance herein referred to shall cease and determine, except as pro- 
vided in the policy. 

“2. The security guaranteed by this bond to all policyholders in the company is 
the consideration given by the maker of this bond, which entitles him to share with 
all other policyholders in the profits of the business, as may be apportioned by the 
company from year to year. 

“3. This bond will not be liable to any levy in excess of the twenty (20%) per 
cent. above stipulated, each six months, except when the death claims against the 
company are in excess of the mortuary funds in the hands of the company, and then 
only for an amount equal to the pro rata share of the premium bonds and other 
securities held by the company, to make good the sum necessary to pay such death 
claims; and such levy or levies shall not exceed the face value of this bond annually, 
as above stated. 

“4. In order that the terms and conditions of this bond shall be made good, the 
company shall have a lien upon the policy of insurance upon my life, in payment for 
which this bond is given, to the extent of the annual difference, between the cash 
paid and the face amount of this bond, with four (4%) per cent. interest thereon 
computed in accordance with insurance law and mathematics. In the event of the 
policy for which this bond is given becoming a claim by death there shall be 
credited the cash paid thereon and the profits apportioned thereto. 

“5. The payments on this bond shall terminate upon the surrender to the com- 
pany of the policy upon which it is predicated or at the expiration of twenty years 
from the date hereof. 

“6. I hereby acknowledge to have received a copy of this bond. 

“Signed and witnessed this 6th day of December, 1897. Mathew D. Harding, 


Maker. 
“H. R. Stauffer, Witness.” (Our italics.) 


[1] Appellee paid 40 per cent. of the $158 annual premium for the full period of 
20 years by paying 20 per cent. of said premium each six months. The total amount 
actually paid by appellee on account of the premiums on said policy was $1,264. If 
he had paid the full amount of the premiums for the 20 years, the amount paid 
would have been $3,160. Appellee claiming that, being alive at the expiration of the 
20-year period, and having paid the 40 per cent. of the annual premiums, he was 
entitled to recover the surrender value of the policy as set out in the table on page 
3 of the policy, the same as if he had paid the full amount of each annual premium; 
the surrender value so set out being $2,465.50. 

Appellant denies the right of appellee to recover any part of such surrender 
value. It is appellant’s contention that, under the insurance contract, it had a lien 
on the policy for the unpaid 60 per cent. of the annual premium, with 4 per cent. 
interest, and that, since this amounted to a sum in excess of the surrender value, 
appellee was not entitled to a recovery. 

Appellee insists that this appeal is controlled by Federal Life Ins. Co. v. Sayre, 
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195 Ind. 7, 142 N. E. 223, and that the contract of insurance in this case is the same 
in every respect as the one involved in the case. Neither the policy nor the con- 
tract involved is set out in the opinion in the Sayre Case, and we are unable to say 
from a reading of the opinion in that case whether the policy and contract in that 
case and the policy and contract in the instant case are alike or not. 

Clause 3 of the Sayre policy, which provided that the policy should be noncon- © 
testable after one year from its date, if the premiums were paid, and clauses 1, 3, 
and 5 of the contract, are set out in the opinion. We think, however, that it clearly 
appears from the opinion in that case that the contract there involved is in some 
material respects different from the one now under consideration. The Supreme 
Court, at page 20 (142 N. E. 227) in the opinion, in distinguishing the case of 
Federal Life Ins. Co. v. Kemp (1919) 257 F. 265, 168 C. C. A. 349, said: 

“In that case the contract, executed at the time of the policy and called a pre- 
mium loan certificate, provided that the true intent and purpose of this loan certifi- 
cate is that: ‘I hold myself bound to pay for said policy of assurance a sum of 
money annually, the cash part of which*shall be fifty per cent. (50%) of the premium 
thereon. In order that the terms and conditions of this loan certificate shall be 
made good, the company shall have a loan [lien] upon the policy of assurance upon 
my life, * * * to the extent of the annual differences * * * computed in accordance 
with the insurance law and mathematics.’ It will be observed that in that case the 
policy was issued upon the payment of an annual premium of $182.50, one-half to 
be paid in cash and providing that the remaining half of the premium shall become an 
indebtedness secured by a lien against the policy. In the instant case no such. pro- 
vision is found in the bond or policy. In the instant case the amount to be paid 
each year was 40 per cent. of $129.60, and that this amount should be paid semi- 
annually in installments of 20 per cent. each; that the remaining 60 per cent. should 
not be paid, except upon certain contingencies alleged in the complaint and which 
the complaint alleges never happened. So the case of Federal Life Ins. Co. v. 
Kemp, supra, cannot be considered as controlling in this case.” 

A copy of the policy in the Kemp Case is made a part of the opinion in that 
case and the court immediately following the copy of the policy, in commenting upon 
the provisions of the same, said: 

“At the time the policy was issued, it was agreed that the insured might pay 
half of each annual premium, $182.50 in cash, and that the remaining half of the 
premium, with compound interest at 4 per cent., should become an indebtedness secured 
by a lien against the policy.” 

But, as said by the court in the Sayre Case, no such provision was in the bond 
or policy in that case. The policy in the instant case, however, does contain a pro- 
vision identical with the provision in the Kemp Case, which the Supreme Court said 
was not in the bond or policy in the Sayre Case. To that extent at least the policy 
now under consideration is different from the policy before the court in the Sayre 
Case. The Supreme Court deemed that omission sufficient reason for distinguishing 
the Kemp Case. If the omission of such a provision was sufficient to distinguish the 
Kemp Case from the Sayre Case, the inclusion of such a provision in the policy in 
this case is sufficient ground to distinguish the Sayre Case from the instant Case. 

The policy was issued to appellee, “in consideration of the agreements in the 
written application for this policy, * * * and of the payment in advance” of $158. 
In consideration of the consideration named in the policy appellant promised to pay 
$5,000 to the estate of appellee, or the beneficiary named therein, “less any indebted- 
ness due the company on this policy,” subject to the privileges and conditions set out 
on pages 2 and 3 of the policy, as hereinbefore set out. The policy on its face 
purports to be a policy insuring appellee for one year. It was subject to be renewed 
“by the further payment of one hundred fifty-eight dollars on or before the 6th day 
of December, 1898, and of the payment thereafter of a like amount on or before the 
6th day of December” in every year until such premiums for 19 years should have 
been paid, or until the death of appellee. 

As was provided on page 2 of the policy, the premiums were due and payable in 
advance, and as stated therein the contract of insurance, which included the payment 
of the cash surrender value, was based upon the actual payment of the premiums in 
full in cash. Provision was made in clause 7 on page 2 of the policy whereby the 
company agreed that after the policy had been in force for 3 full years it would make 
a loan on the policy in any amount within the loan value set out on page 3 of the 
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policy and that in any settlement any outstanding loan against the policy should be 
repaid; the loan value being about 20 per cent less than the total amount of the 
premiums paid at the end of the year. And it is to be observed that the loan value 
of the policy at the end of any year, became and was the cash surrender value of the 
policy at the end of the next succeeding year. The provisions in the policy to loan 
the amounts set out in the table on page 3 and the agreement to pay the surrender 
value set out in the same table was founded upon the consideration and condition that 
the annual premium of $158 be paid in full. 

What effect did the agreement designated as the “premium bond” have on the 
agreement in the policy, relating to the loan and surrender value of the policy, and on 
the agreement in the policy to make a loan on the policy and to pay the cash surrender 
value as set out on page 3 of the policy. According to appellee’s contention the pro- 
vision in the premium bond which required that appellee should not be required, except 
in the emergency named therein, to pay in excess of 40 per cent of the annual pre- 
mium, did not affect the provision in the policy concerning the making of loans and 
the payment of the surrender value, or the amount of the loan and surrender value 
of the policy; a most astounding and preposterous contention as we understood it. 
We must not lose sight of the fact that the loan and cash surrender value of a 
policy depends upon the reserve fund out of which all death claims, dividends, loans, 
and cash surrender values must be paid. In order to create such a reserve an amount 
in excess of the actual expenses of the company must be charged and collected by 
way of premiums. Experience has demonstrated almost to a certainty the amount of 
the annual premiums which must be charged in order to meet these liabilities of the 
insurer. According to appellee’s contention he would have paid to the insurance 
company at the end of the tenth year $695, and the company, under the provisions of 
the policy, would have been obligated to have loaned him $967, or $271.20 more than 
he had paid the company in premiums, while at the end of the nineteenth year he 
would have paid as premiums $1,264, and would have been entitled to a loan of 
$2,465.50, an impossibility when due consideration is given to the principles of the 
law of insurance and of mathematics. 

(2, 3] If an insurance company, in connection with all of its policies and in total 
disregard of good business, had made contracts with all of its policy holders like the 
one with appellee, financial disaster would be the result, if appellee’s contention should 
prevail. And it was said in the Kemp Case: 

“An insurance company, like an individual, may disregard the fundamental ele- 
ments of legitimate business and by contract agree to give its policy holders, or some 
of them, privileges which, if given to all, would inevitably result in time in insolvency; 
and, if the contract clearly so provided, the folly of it would be no defense to its 
enforcement., But all contracts are to be interpreted in the light of the surrounding 
circumstances; and while the terms of an insurance policy, framed as they are by the 
insurer, are to be construed, if ambiguous, most strongly against him, yet even 
ambiguous provisions are to be interpreted with regard to the evident purposes of the 
parties and the nature of the general undertakings of the insurer toward its policy 
holders, and that, too, whether the insurer be a mutual or a stock company.” 

To adopt appellee’s contention would be to return to appellee all the money which 
he had paid on the policy, with at least 4 per cent compound interest, and to give him 
a $5,000 policy of insurance for 20 years without any cost to him. We do not 
understand that to be the correct construction of the contract. A contract of insur- 
ance, like all other contracts, is to be* interpreted in the light of the surrounding 
circumstances, and, even if ambiguous, must be interpreted with regard to the evident 
intent and purposes of the parties. As was said in the Kemp Case, an interpretation 
should not be given the contract which would result in eventually destroying the 
insurer and rendering the performance of similar obligations to others impossible. 

Appellee says that appellant, having fixed the premium for the contract of insur- 
ance at 40 per cent of $158 per year, cannot be heard to say the premium so fixed 
was not sufficient to charge it with the payment of the cash surrender value; that 
no indebtedness existed against appellee under the contract of insurance, and conse- 
quently appellant can assert no lien on the policy or contract of insurance. The 
trouble with this contention is that it is based on a false premise. The insurer did 
not contract to insure appellee according to the terms and conditions of the policy 
for 40 per cent of the annual premium. The policy, in no uncertain words, clearly 
shows that it was issued on the express consideration that the annual premium of 
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In the first sentence of this agreement appellee 


expressly acknowledges that he is bound to the insurance company for the payment 
of the $158 annually, and to the payment of which he binds himself, his “heirs, 


executors, and administrators,” 


And again in the next sentence he recognizes the 


same obligation, by the use of the expression: ; 
“I hold myself duly bounden to said company in the said sum of one hundred 
and fifty-eight dollars, annually, for twenty years, payable upon the terms and con- 


ditions as herein provided.” 


By the first conditions named in the agreement appellee was required to pay not 


less than 40 per cent of an unnamed sum of money annually” and which “sum of 
money” he held himself bound to pay for said policy of insurance. Twenty per cent 
of this sum of money was to be paid every six months, and he was not to be called 
upon to pay any amount in excess of the 40 per cent excépt to meet unexpected losses 
when he might be called upon to pay in excess of the 40 per cent such sum necessary 
to pay the death claims in excess of the mortuary fund held by the company. In no 
event, however, could such levy or calls “exceed the face of this bond annually, as 


above stated.” 


The fourth provision of the “premium bond” in the instant case is of such 
importance that we again set it out in full; and in a parallel column we set out the 
second provision of the agreement in the Kemp Case: 


INSTANT CASE. 


“4. In order that the terms and condi- 
tions of this bond shall be made good, the 
company shall have a lien upon the policy 
of insurance upon my life, in payment 
for which this bond is given, to the ex- 
tent of the annual difference between the 
cash paid and the face amount of this 
bond, with four (4%) per cent interest 
thereon computed in accordance with in- 
surance law and mathematics. In the 
event of the policy for which this bond 
is given becoming a claim by death there 
shall be credited the cash paid thereon 
and the profits apportioned thereto.” 


Kemp CASE. 


“2. In order that the terms and condi- 
tions of this loan certificate shall be made 
good, the company shall have a lien upon 
the policy of assurance upon my life in 
payment for which it is given to the 
extent of the annual difference between 
the cash paid and the full premiums, with 
four (4%) per cent interest thereon, com- 
puted in accordance with insurance law 
and mathematics. In the event of the 
policy for which the loan certificate is 
given becoming a claim by death within 
twenty years from the date of this policy, 


there shall be paid thereon the profits 
apportioned thereto.” 


It will be noticed that in its decision in the Sayre Case the Supreme. Court said: 
“In the instant case no such provision is found in the bond or policy.” . 

The face amount of the bond was the annual premium of $158. And to give 
effect to the provision of the policy and bond concerning the payment of the full 
amount of such premium which he had obligated himself to pay in order to keep the 
policy in force, appellee, in the provision just quoted, in no uncertain language, agreed 
that “the company shall have a lien upon the policy of insurance upon my life, in 
payment for which this bond is given” to the extent of the difference between the 
cash paid and the “face amount of this bond, with four (4%) per cent interest thereon 
computed in accordance with insurance law and mathematics.” This provision un- 
doubtedly was intended to and did give the insurer a lien upon the policy for the 
difference between the amount which appellee actually paid in cash each year and the 
annual premium of $158 which he under the policy was required to pay in order to 
keep the policy in force. In arriving at the intention of the parties we must not 
overlook the last sentence in the fourth subdivision of the bond, viz.: 

“In the event of the policy for which this bond is given becoming a claim by 
death there shall be credited the cash paid thereon and the profits apportioned thereto.” 

When the whole of subdivision 4 is considered it can mean nothing other than that 
appellant was given a lien on the policy for the difference between $158 and the amount 
paid each year, with 4 per cent interest, and if the insured died, so that the policy 
became a claim because of death, the insured was to be given a credit for the amount 
of cash he had paid on account of the policy, and the profits apportioned to such cash 
payments; in other words, if appellee had died after having made payment of the last 
payment on the premiums, but before the end of the life of the policy, the amount due 
would have been $5,000, plus the cash paid thereon ($1,264), and the accumulated 
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profits apportioned to the policy calculated on the $1,264 premiums paid. Except for 
the last sentence in the fourth condition in the bond, the beneficiary might not have 
been entitled to credit for the premiums paid and the interest thereon, while the 
unpaid part of the premiums, with 4 per cent interest, would have been a lien on the 
policy and would have been deducted from the total amount due on the policy. This 
policy, however, did not become a claim by reason of the death of the insured. He 
kept the policy in force for the period of 20 years, and then undertook to surrender 
his policy and collect what would have been the cash surrender value, had he paid the 
annual premium of $158 in full each year. Since the amount of the premiums un- 
paid, with interest thereon, exceeded the cash surrender value, appellee was not entitled 
to recover anything on the policy, and we hold the Sayre Case is not a ruling precedent. 

[4] The effect of the so-called “premium bond” was to convert the policy into a 
non-participating policy in case the insured survived, paid the premiums in accordance 
with the terms of such agreement, and to give him insurance at a minimum cost, but 
to leave it stand, in case of death, as a participating policy to the extent of the 
premiums actually paid by the insured. 

It follows the court erred in sustaining demurrers to each paragraph of answer 
other than the first, which was a general denial. 

Judgment reversed, with directions to carry the demurrer to the several para- 
graphs of answer back to the complaint, to sustain the demurrer to the complaint, 
and to enter judgment accordingly against appellee that he take nothing. 


EQUITY LIFE ASSUR. SOC. OF UNITED STATES v. BAILEY 
(Court of Appeals of Kentucky. Jan. aoe. On Petition for Rehearing, June 25, 
1926.) 

284 Southwestern Reporter 403. 

1. INSURANCE—PLEADINGS HELD NOT TO CREATE ISSUE OF SUI- 
CIDE BUT EXISTENCE OF FACTS RELIED UPON IN AVOIDANCE 
OF SUICIDE. 

In action on life policy for death of insured who committed suicide, which policy 

did not cover, pleadings explicitly conceding that insured took his own life, and plead- 

ing state of case in avoidance of that fact, created, not the issue of self-destruction, 

but the existence of facts relied upon in avoidance thereof. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 


3. INSURANCE—EVIDENCE HELD TO JUSTIFY SUBMISSION OF ISSUE 
WHETHER INSURED WAS SO INSANE AT THE TIME OF HIS SELF- 
DESTRUCTION THAT HE COULD NOT UNDERSTAND NATURE OF 
ACT. 

Evidence in action on insurance policy not covering suicide, held to justify sub- 
mission of issue as to whether insured, who took his own life by drinking carbolic 
acid, was so insane at the time as not to be able to understand the nature of the act 
causing his destruction or that it would cause his death or injure him. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from Circuit Court, Graves County. 

Action by Manie Bailey against the Equity Life Assurance Society of the United 
States. Judgment for plaintiff, and defendant appeals. Affirmed. 

Leo. T. Wolford, William Marshall Bullitt, and Bruce, Bullitt, Gordon & Laurent, 
all of Louisville, for appellant. 

Holifield, Gardner & McDonald, of Mayfield, for appellee. 

Turner, C. In October, 1920, appellant insured the life of O. W. Bailey, and 
issued to him two combined life and accident policies aggregating $10,000 on the ordi- 
nary life plan, with the additional agreement that in case of his death caused solely 
by accident it would be double that amount, or $20,000. Bailey’s wife, the appellee, 
was named beneficiary in these policies. On the 30th day of December, 1920, O. W. 
Bailey destroyed his life by taking carbolic acid, and shortly thereafter the bene- 
ficiary instituted action on the two policies and sought a judgment against the appel- 
lant for $20,000, embracing not only the $10,000 ordinary life insurance but the double 
liability provided for. On the trial she recovered a judgment for the full amount 
of $20,000, and appellant appealed from the same, which was reveresed. Equitable Life 
Assurance Society v. Bailey, 203 Ky. 339, 262 S. W. 280. In that opinion the reversal 
was upon the grounds (1) that the evidence of the widow and beneficiary as to the 
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condition of the decedent’s mind just before taking the carbolic acid was incom- 
petent, and (2) that there could be no recovery under the double liability clause in 
the policies because of the provision therein that the agreement to pay the same in the 
event of death from bodily injury did not cover self-destruction, sane or insane, “or 
death resulting, directly or indirectly, from bodily or mental infirmity.” The court 
in addition expressly left open in the opinion the question whether the court had erred 
in refusing to give a peremptory instruction for defendant. 

The petition of the plaintiff declares upon the ordinary life provisions of the two 
policies aggregating $10,000, and in addition sets up the provisions therein wherein the 
double liability is imposed in the event of the insured’s death solely through external, 
violent, and accidental means, and then alleges that Bailey lost his life on account of 
bodily injuries sustained by him from such means, the same being caused by Bailey 
accidentally taking carbolic acid, and then alleges that he took the acid at a time when 
he was so insane and his mind so unbalanced and his reason so impaired that he was 
unconscious that he was taking his own life or attempting to do so, and did not at 
the time understand the nature or the character of the act he was committing, or that 
the same would cause his death or injure him. These things were put in issue by 
the defendant, and the first trial resulted as above stated. It is apparent therefore 
that the opinion on the first appeal, after having eliminated recovery on the double 
liability clause, and declined to pass upon appellant’s right to a directed verdict, there 
was left open for another trial only the question whether there could be a recovery 
by the plaintiff on the ordinary life provisions of the policies. 

It stood admitted in the pleadings that Bailey had taken his own life, and there 
was a provision in the policy that self-destruction, sane or insane, within one year 
from the date of the policy, was a risk not assumed by the insurer; and therefore 
under the state of the pleadings after the former opinion there was no issue left ex- 
cept whether Bailey was at the time of self-destruction so insane that he did not 
understand the nature or the character of the act he was committing, or that it would 
cause his death or injure him. Under a long line of decisions, which are not called in 
question upon this appeal, it is held that in such circumstances there may be a recov- 
ery upon a life policy notwithstanding the provision in the contract attempting to 
protect the insurer from death by self-destruction. 

Conforming therefore to the former opinion, the trial court upon the second trial 
only submitted this issue, and there was upon that trial a verdict for the plaintiff for 
$10,000, and the defendant again appeals. 

[1] Before the last trial the defendant tendered an amended answer wherein it 
undertook to withdraw all the denials in its original answer, raising the issue as to the 
decedent’s state of mind at the time of his self-destruction, and the court declined to 
permit this to be done, Clearly the purpose of this was to permit the defendant to 
assume the burden on that issue, and thereby give it the right to the concluding argu- 
ment before the jury, and the contention is earnestly made that in an action on a life 
policy where the only defense is suicide the burden is on the defendant, and that the 
court erred in not giving it the burden. The fundamental error in this contention is 
that the only issue left after the former reversal was not the issue of suicide, for in 
fact there was no such issue. The pleadings explicitly conceded that decedent had 
taken his own life and expressly pleaded a state of case in avoidance of that fact. 
So that instead of the single issue of self-destruction, the single issue was the exist- 
ence of the facts relied upon in avoidance thereof. 

[2] Likewise counsel is plainly in error in the contention that the court erred in 
giving the plaintiff the burden on that issue. It is true that the issue was raised by 
the plaintiff in her pleadings in anticipation of such a defense, but if she had not 
and the pleadings had been prepared in the customary way, the burden would still 
have been upon the plaintiff. If she had merely filed her action and set up the policy 
and the fact that her husband was dead, she would have presented a prima facie case; 
then if defendant had relied upon that clause it would have presented an affirmative 
defense; then when the plaintiff in her reply had set up the facts alleged in the peti- 
tion relative to his state of mind at the time of his suicide, she would have had the 
affirmative on that final issue, which was in fact the only issue, as is clearly indicated 
in the former opinion. It is apparent therefore that there was no prejudicial error 
in the refusal either to permit the defendant to file its amendment, or in granting 
the burden of proof to the plaintiff. 

The former opinion of this court left it wholly unnecessary for any election as to 
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which cause of action set up in the plaintiff's petition should be prosecuted; for of 
the two causes relied upon one of them was expressly eliminated by the opinion, and 
the other expressly left open. 

[3] This leaves for our consideration only the single question of whether under 
the evidence. the court should have given a directed verdict for the defendant, there 
being no complaint of the instruction given. 

There are four phases of the evidence bearing upon the state of mind of the 
decedent at the time of his self-destruction: (a) His heredity; (b) his conduct before 
his death; (c) an accidental injury received in a fall a short time before his death; 
and (d) the opinions of experts based upon hypothetical questions. As to hereditary 
insanity, the plaintiff’s evidence showed that decedent’s maternal grandmother was 
insane and died. an inmate of the state institution at Hopkinsville. It likewise 
showed that his mother suffered from maniac depressive insanity and died in the 
Hopkinsville asylum. It likewise showed that his material uncle committed suicide 
by shooting himself, and that decedent likewise had a paternal uncle who was insane 
and committed suicide by drinking carbolic acid, and a cousin who had been confined 
in the insane asylum, and another cousin who was insane, and in addition a second 
cousin now confined in a Missouri asylum. With this pathetic history we have in 
addition the fact that decedent himself was throughout his life a frail and exceedingly 
nervous man; that he was subject for several years before his deaths to fits of deep 
depression, and at times had wild and unnatural expression in his eyes, and that he 
was not regarded as a normal person; that at the times he had these spells of gloom and 
depression he appeared to be in a sort of stupor, and had an unnatural glassy look 
in his eyes; that when under the influence of these spells he would not appear to 
understand or know what he was doing,.and that many of his neighbors and friends 
did not regard him as a normal man, even several years before he died. In addition 
to this, the evidence shows that a short time before his death he fell off of his house 
onto some concrete work several feet below, and received severe bruises; and from 
that time on his mental condition appeared to be much worse, and to have rapidly 
deteriorated. And then we have the evidence of two well-known experts, each of 
whom had spent several years at the Hopkinsville asylum in the special study of 
mental diseases. One of them had known the decedent in his early life, and expressed 
the view that even some years before his death his mind was affected, and they each 
testified in response to a hypothetical question based upon the family history, the con- 
duct and the life of the decedent, his action immediately before the suicide as detailed 
by the members of his family, and others, and the accident which he had received 
some ten days or two weeks before his death, and they each expressed the view that 
based upon such facts the man was suffering from maniac depressive insanity, and 
in its acute stages would not have known what he did or its effect. 

Although the decedent left a note to his wife and family which would indicate 
thag he did have mind enough to understand the nature of the act he was about to 
commit, yet in the light of this tragic family history, these spells of excessive depres- 
sion, his strange conduct and looks at times, it cannot be said that there was not suffi- 
cient evidence to submit the issue and uphold the verdict. 

There being no complaint of the form of the instruction, and the only issue having 
heretofore been outlined by this court, and the evidence seeming to justify the verdict, 
we are of the opinion that the parties had a fair trial. 

Judgment affirmed. 

On Petition for Rehearing. 

Per Curiam. [4] The petition for rehearing is based primarily upon the com- 
plaint that the court erred in holding in the opinion that appellant on the last trial 
was not entitled to the burden of proof. The facts are that in plaintiff’s original 
petition, after quoting the provision about self-destruction, sane or insane, she alleges 
that decedent’s death was caused by his accidentally taking carbolic acid, and that at 
the time he took same— 

“he was so insane and his mind so unbalanced and his reason so impaired that he was 
unconscious he was taking his own life or attempting to do so; that he did not under- 
stand the nature or character of the act he was committing, or that said act would 
cause his death or injure him.” 

_ Thus the plaintiff admitted the self-destruction, but relied upon the quoted facts 
in avoidance of it. Thereupon defendant, without taking any steps to’ change the 
burden on this issue, promptly filed its answer, wherein it denies in the language of 
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the petition that decedent came to his death by accidently taking carbolic acid, or that 
he was at the time insane, etc., as set forth in the petition. This made, at the outset of 
the action, without complaint by defendant, an issue upon the mental condition of the 
decedent at the time he took the carbolic acid, and obviously left the burden upon that 
issue with the plaintiff, and, so far as we gather from the old transcript on file, no 
complaint was ever raised on that subject until after the reversal of the judgment by 
this court. 

But upon the return of the case after the reversal, and upon the second trial, 
the defendant, with a view of changing the burden on this issue, so as to give it the 
concluding argument, sought to withdraw that part of its original answer making that 
issue, and to file an amended answer making the same issue, and no other, but pre- 
senting it in a different form, so as to raise the question in a way that would then 
entitle the defendant to assume the burden. In other words, defendant, after waiving 
at the outset the plaintiff’s assumption of the burden on that issue, attemps upon the 
second trial to so change the form of its pleadings, without changing the issue, as to 
give it the burden, which it had previously acquiesced in giving to the plaintiff. The 
trial court, in the exercise of a sound discretion, declined to permit this to be done at 
that stage of the proceedings, and we see no reason to interfere with the exercise 
of that discretion. 

[5] This action has been tried by two juries, and, so far as this appeal is con- 
cerned, the same result reached each time. Upon each trial the vital issue of fact 
was the same, amd, after defendant has waived its right to object to the plaintiff’s 
assumption of the burden, it was too late for it to raise this question on the second 
trial. 

The petition for rehearing is overruled. . 


BRADY v. MUTUAL BENEFIT DEPARTMENT OF ORDER OF RAILWAY 
CONDUCTORS OF AMERICA. 
(Court of Appeals of Kentucky. June 15, 1926.) 
284 Southwestern Reporter 1045. 
4. INSURANCE. 
Member of unincorporated beneficial association cannot claim benefits except in 
accordance with laws of order. 
(For other cases, see Insurance, Dec. Dig. § 804.) 


5. INSURANCE. | ae 

Beneficiary in policy of beneficial association is not creditor on death of member, 
but is governed by laws of association respecting collection of benefits. 

(For other cases, see Insurance, Dec. Dig. § 766.) 


6. INSURANCE—COMPLAINT BY BENEFICIARY SEEKING TO RE- 
COVER ON POLICY OF MUTUAL BENEFIT ASSOCIATION HELD 
INSUFFICIENT AS AGAINST INDIVIDUAL MEMBERS THEREOF. 
Petition failing to state that members of beneficial association undertook to pay 

policy, or that they or association denied liability, or that notice and proof of death 

was given as required by certificate and by-laws, held insufficient as against defend- 
ant members. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

7. INSURANCE. 

Where policy of mutual beneficial association requires notice and proof of death 
on certain form within limited time as condition precedent to right of recovery, bene- 
ficiary must comply with requirement unless association denies all liability. 

(For other cases, see Insurance, Dec. Dig. § 807.) 

. Appeal from Circuit Court, Kenton County; Criminal, Common-Law, and Equity 

Division. 

Action by Alice B. Brady against the Mutual Benefit Department of the Order of 
Railway Conductors of America and others. Judgment for defendants, and plaintiff 
appeals. Affirmed. 

Galvin & Tracy, of Cincinnati, Ohio, for appellant. 

Robert C. Simmons, of Covington, for appellees. 

Sampson, J. This cause went off the docket of the lower court on demurrer to 
the petition, and Mrs. Brady appeals. Appellee department is an unincorporated 
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mutual benefit association, organized and operating on the assessment plan or system, 
not for gain or profit. The policy is called a benefit-certificate, and provides that 
the department “agrees to and with said E. H. Brady, in case of his death and after 
due notice, * * * to pay * * * to the person or persons as herein provided, such sum 
as may be realized from an assessment levied on account of such death,” not to exceed 
$2,000, the principal sum. And it is further provided in the certificate that the de- 
partment “in no sense at no time promises or agrees to do anything that is not de- 
pendent at all times upon the laws of the said mutual benefit department as they may 
be legally adopted from time to time”; and, further, that the laws of the depart- 
ment, subject to change, are a part of the certificate or contract, and must be so read 
and considered. ; 

[1, 2] The association, which has its principal place of business in Iowa, and 
several. individual members thereof, were made parties defendant. As the associa- 
tion had no officer or agent in this state upon whom process could be served, its motion 
to quash the return of process served upon a member for it was sustained, and it is 
not now before this court on appeal. The other defendants were all individual mem- 
bers of the association. It is insisted by appellant that an individual member of an 
nnincorporated association is liable for its debts, and, inasmuch as appellant, Brady, 
was the beneficiary in the certificate issued to her husband, now dead, she is a creditor 
of the association and each individual member thereof, and as such is entitled to re- 
cover from all or each individual member of the association the amount of the 
certificate, $2,000; and the cases of Jenne v. Matlack, 41 S. W. 11, 19 Ky. Law Rep. 
503, Greenup v. Barbee, 1 Bibb, 320, and Roller v. Madison, 172 Ky. 693, 189 S. W. 914, 
are cited and relied upon as supporting this contention. 

The general rule seems to be that individual members of an unincorporated asso- 
ciation are liable for contracts made in the name of the association and for all under- 
takings of it incurred in the business for which it is organized, although it was not 
so intended by the members of the association or expected or contemplated by the 
other party to the contract at the time of the making thereof. However, there is an 
exception to this general rule exempting mutual benefit associations and clubs organ- 
ized for social or political purposes and not for gain or profit. In such cases the 
individual member is liable for the debts and obligations of the association only when 
such member authorizes or ratifies the transaction out of which the obligation or con- 
tract arose. Such individual members are not held and regarded as partners, but their 
responsibility arises from their agency in acting for it upon the principle that, where 
one undertakes to bind a principal, but the principal is not bound, and the other party 
to the contract performs his part thereof and incurs obligations or expends money in 
reliance upon the contract, the agent will be bound although the principal is exon- 
erated. 

[3] It is a familiar principle of the law of agency that one professing to act as 
agent, unless he binds his principal, is ordinarily held to bind himself. So it is con- 
tended here by appellant that the individual members of the association, though the 
association might escape liability, are bound for the debts and obligations of it because 
of their agency, and not as partners. 

[4, 5] There is also a well founded contention on the part of the members to the 
effect that members of an unincorporated beneficial association cannot claim benefits 
from the association except in accordance with the laws of the order, and that one 
named as beneficiary in a policy, on the death of a member, is not a creditor, but 
stands in the same relation and is governed by the same laws with respect to the col- 
lection of benefits which control a member. Cochran v. Boleman, 162 Ind. 659, 71 
N. E. 47, 65 L. R. A. 516, 1 Ann. Cas. 388; Hammerstein v. Parsons, 38 Mo. App. 332; 
Ebbinghousen v. Worth Club, 4 Abb. N. C. (N Y.) 300; Hirschl on Fraternities and 
Societies, 3-6; Waller v. Thomas, 42 How. Prac. (N. Y.) 344; White v. Brownell, 3 
Abb. Prac. N. S. (N. Y.) 325; Olery v. Brown, 51 How. Prac. (N. Y.) 92; Thomas 
v. Ellmaker, 1 Pars. Eq. Cas. (Pa.) 98. 

[6, 7] The petition avers that the association is an unincorporated company en- 
gaged in the business of insuring its members on the assessment plan or method, and 
that it has many thousands of members, some of whom reside in Kentucky and a part 
of them in Kenton county; that on the 8th of March, 1910, the association, in con- 
sideration of Brady’s obligation and the payment of the membership fee, and of such 
assessments as Brady should be notified of as provided in the certificate issued to him, 
a certificate of membership was issued to Brady with appellant as beneficiary, by 
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which certificate the association agreed to pay plaintiff upon the death of Brady the 
sum of $2,000; that Brady paid his dues and assessments and complied with all the 
terms of the certificate up to the time of his death in May, 1924; and that the asso- 
ciation at the time of his death and before denied all liability on account of the 
certificate and refused to pay the $2,000. The certificate was made a part of the 
petition. There is no averment in the petition that the individual members of the 
association, made defendants, agreed or undertook to pay the certificate policy under 
any circumstances or conditions, or that they knew of the existence of the policy, con- 
sented to its issual, or ratified it after it was issued. Neither is it averred that the 
individual members of the association denied liability on account of the certificate, 
although it is averred that the association denied all liability. Inasmuch as the policy 
* provides for notice of the death of a member and requires proof thereof upon a certain 
form within a given time, it was necessary for the beneficiary to prove the death of 
insured on the required form and tender the same within the time limited as a condi- 
tion precedent to the right of the beneficiary to recover, unless the association denied 
all liability, as was held in the case of Southern Life Insurance Co. v. Hazard, 148 
Ky. 465, 146 S. W. 1107; Continental Casualty Co. v. Matthis, 150 Ky. 477, 150 S. W. 
507; National Life & Accident Insurance Co. v. O’Brien, 155 Ky. 498, 159° S. W. 
1134. 

The association not being before the court, the ruling of the lower court on the 
demurrer did not affect the association. As to the individual defendants, there is no 
averment that they denied all liability or denied liability at all; hence it was neces- 
sary as to them to aver that notice of death was given in the manner required by the 
certificate and by-laws, and that proof prepared in the way and manner specified had 
been tendered to the association within the time limited. Applying these rules, we are 
constrained to hold that the lower court correctly adjudged the petition insufficient, 
and, when appellant declined to further plead, did not err in dismissing her cause. 

Judgment affirmed. 


CATHOLIC ORDER OF FORESTERS v. COMMISSIONER OF INSURANCE 
OF MASSACHUSETTS. 
(Supreme Judicial Court of Massachusetts. Suffolk. June 30, 1926.) 
152 Northeastern Reporter 889. 

1. INSURANCE—FAILURE TO RESTORE TO MORTUARY FUND 
AMOUNTS PAID THEREFROM AS INTEREST ON LOAN TO PAY 
EXTRAORDINARY DEATH CLAIMS HELD NOT GROUND FOR RE- 
FUSAL OF LICENSE, SINCE IN EFFECT IT WAS PAYMENT OF 
DEATH CLAIMS, AND NOT AN “EXPENSE” (G. L. C. 176, §§ 13, 14, 
41, 43). 

Where fraternal benefit society to meet extraordinary death claims borrowed 
money on pledge of securities of the mortuary fund at rate of interest less than in- 
terest realized on pledge securities, failure, on payment of loan and restoration of 
securities to mortuary fund, to restore to fund amount paid as interest on loan, held 
not ground for refusal of license, under G. L. c. 176, §§ 41, 43, since such use of 
mortuary fund was in effect a payment of death claims, and not an “expense,” within 
sections 13, 14, which should have been paid from an expense account, or, when paid, 
returned to the mortuary fund. 

(For other cases, see Insurance, Dec. Dig. § 690.) 

2. INSURANCE—TRANSFER OF SUM FROM MORTUARY FUND OF 
FRATERNAL BENEFIT SOCIETY TO SURPLUS REVENUE FUND 
AND RETRANSFER OF PARP THEREOF TO READUJSTMENT FUND 
TO BE USED AS EXPENSES HELD TO AUTHORIZE REFUSAL OF 
LICENSE (G. L. C. 176, §§ 13, 14, 16, 17, 19, 41, 43). 

Where fraternal benefit society transferred a named sum from its mortuary 
fund to the surplus revenue fund, part of which was retransferred to its adjustment 
fund and used to pay expenses in making readjustment of the order, such use, in 
view of G. L. c. 176, §§ 13, 14, was not a lawful expense against such fund, and 
authorized refusal, in view of sections 16, 17, 19, 41, 43, of license by the commis- 
sioner of insurance. 

(For other cases, see Insurance, Dec. Dig. § 690.) 


Case reserved from Supreme Judicial Court,” Suffolk County. 
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Petition for certiorari by the Catholic Order of Foresters against the Commissioner 
of Insurance of the Commonwealth of Massachusetts to quash proceedings»refusing 
to issue a license to petitioner. On reservation of a single justice on petition, respond- 
ent’s return, and an agreed statement of facts. Petition dismissed. 

A. Landis, of Nashville, Tenn. (C. H. Waterman, of Boston, H. A. Bradshaw, of 
Florence, Ala., and E. S. Cummings, of Chicago, Ill., of counsel), for petitioner. 

Jay R. Benton, Atty. Gen., and R. Clapp, Asst. Atty. Gen., for respondent. 

Pierce, J. This case is before the court on a reservation of a single justice upon 
a petition for certiorari, the respondent’s return thereto and an agreed: statement of 
facts. There is no contention by the respondent that certiorari is not a proper pro- 
ceeding by which the action of the commissioner may be reviewed. 

Under date of September 29, 1924, the respondent insurance commissioner made 
the ruling against the petitioner which follows: 

“I refuse to issue a license to transact business, within the commonwealth, to the 
Catholic Order of Foresters, a fraternal benefit society, organized under the laws of 
Illinois, in compliance with the requirements of General Laws, c. 176, § 41. I hereby 
state as my reasons for such refusal that it appears from the information given in 
the schedules of the annual report of the society, as of December ,31, 1922, that the 
society, in 1922, transferred from its mortyary fund to the surplus revenue. fund 
$8,693,421.25, that $160,000.00 of this money was transferred to the readjustment 
fund of said order and said fund to the amount of $120,567.70, after such transfer, was 
used for the purposes of paying the expenses involved in making a readjustment of 
the order and that the order has paid from the mortuary fund, the sum of $23,434.02, 
for interest due on borrowed money, and that the moneys so transferred and disbursed 


in part as aforesaid, have not been restored or replaced in the mortuary fund of the 
der.” 


G. L. c. 176, § 41, reads: 

“* * %&* When the commissioner refuses to license any society or revokes its author- 
ity to do business in the Commonwealth as provided in section forty-three, he shall re- 
duce his ruling, order or decision to writing and file‘the same in his office, and shall 
furnish a copy thereof, together with a statement of his reasons, to the officers of 
the society upon request, and the action of the commissioner shall be reviewable by 
proper proceedings in any court of competent jurisdiction in the commonwealth; pro- 
vided, that this section shall not prevent the society from continuing in good faith all 


contracts made in the Commonwealth during the time when it was legally authorized 
to transact business therein.” 


G. L. c. 176, § 13, provides: 

“Any society may create, maintain, invest, disburse and apply a death fund, any 
part of which may in accordance with the by-laws of the society be designated and 
set apart as an emergency, a surplus or other similar fund, and a disability fund. 
Such funds shall be held, invested and disbursed for the use and benefit of the society, 
and no member or beneficiary shall have or acquire individual rights therein, or be- 
come entitled to any part thereof, except as provided in section sixteen, seventeen or 
nineteen. The funds from which benefits shall be paid shall be derived and the fund 
from which the expenses of the society shall be defrayed may be derived from peri- 
odical or other payments by the members of the society and accretions of said funds; 
provided, that no society shall be incorporated, and no society not authorized on 
January first, nineteen hundred and twelve, to do business in the commonwealth shall 
be admitted to transact business therein, which does not provide for stated periodical 
contributions sufficient to meet the mortuary obligations contracted, when valued upon 
the basis of the National Fraternal Congress Table of Mortality as adopted by the 
National Fraternal Congress August twenty-third, eighteen hundred and ninety-nine, 
or any higher standard, with interest assumption not more than four per cent. per 
annum, except societies providing benefits for disability or death from accident only”; 

And section 14: 

“Every provision of the by-laws of the society for payment by members of such 
society, in whatever form made, shall distinctly state the purposes of the same and the 
proportion thereof which may be used for expenses, and no part of the money col- 
lected for mortuary or disability purposes or the net accretions of either or any of 
said funds shall be used for expenses.” 

Section 16 in substance provides that certain death funds created under section 13 
may grant extended or paid-up protection to its members; section 17 in substance pro- 
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vides in certain contingencies for an equitable distribution of surplus; and section 19 
in substance provides the manner of the payments of the death benefits. 

The essential facts taken from the agreed statement of facts are as follows: The 
petitioner is a foreign fraternal benefit society, organized under the laws of the state 
of Illinois, and it transacted business in the commonwealth of Massachusetts under 
annual licenses from June 18, 1898, until September 29, 1924, when its application for 
a license for the year 1924-1925 was denied. The original plan of the order provided 
for a so-called “level” rate of assessment of an equal amount for all members, re- 
gardless of the insurance cost as affected by age and risk. No provision was made 
tor the increase in cost which inevitably comes with the advance in the age of mem- 
bers. Assessments were levied as needed to meet claims for current death losses, 
without regard to the large and constant increase in the contingent liability of the 
order. This increase of liability was concealed and delayed by the rapid growth of 
the order from thirty thousand members in 1895 to one hundred and sixty-one thou- 
sand in 1920. 

In the year 1918 the influenza epidemic caused great and unanticipated death 
losses to all insurance organizations of the county. The death rate for 1918 per 
thousand memberg was seventeen, as against ten and seven-tenths for 1919, 1920. To 
meet those extraordinary death claims it, became necessary to secure additional cash. 
The petitioner held more than $8,000,000 in securities as a mortuary fund, which it 
had the right and power to convert into cash for the payment of death claims. The 
market value of the securities was unfavorable, due to World War conditions. To 
meet these claims the petitioner pledged the securities for a loan of $1,125,000 at a 
rate of interest less than the interest realized on the pledged securities. The loan 
was secured and the money so obtained was used for the payment of death claims. 
The interest on the pledged securities was paid, as it had previously been, into the 
mortuary fund and exceeded by $2,000 the sum which was withdrawn from the fund 
to pay the interest on the loan. The interest so withdrawn during the years 1918 and 
1919 was $23,434.02. The loan ultimately was paid by the society and the securities 
restored, but the $23,434.02 taken from the fund to pay the interest on the loan has 
never been restored to the mortuary or any other fund of the order. 

[1] The first question for decision is, did the expenditure by the petitioner from 
its mortuary fund of the sum of 23,434.02 as a payment for interest on borrowed 
money, without an ultimate restoration of such sum to the mortuary fund, in view 
of all the circumstances disclosed by the agreed statement of facts and the schedules 
of the annual report of the society as of December 31, 1922, justify a refusal by 
the commissioner to issue it a license? The contention of the commissioner is that 
such use was a violation of G. L. c. 176, § 14, in that the expenditure was a payment 
of an expense and not a payment of a death benefit; while the petitioner contends 
that the payment was, in effect, a payment of death claims, and should be held to 
have been such and not to have been “used for expenses.” In the circumstances we 
are of opinion that the use of the mortuary fund to pay interest upon a loan ex- 
pended entirely to pay death claims was in effect a payment of death claims and not an 
“expense” which should have come out of an expense account or, when paid, returned 
to the mortuary fund. It follows that the license should not have been refused 
because of the use to which the $23,434.02 was put, nor on the ground that having been 
so used it had “not been restored or replaced in the mortuary fund of the order.” 

In 1918 the officers of the society, and other persons interested in it who had 
some understanding of life insurance principles arid actuarial requirements, con- 
stantly endeavored to induce the society to adopt a scientific and sound system of 
contribution rating and to accumulate adequate reserve funds. The society was not 
upon a sound system of contribution rates or of complete financial security. This 
was known to its officers and had been presented to every convention of the mem- 
bers of the order since 1900, and various measures had been adopted from time to 
time tending to better its financial condition, but all had proved insufficient to secure 
the complete solvency of the company. At the regular convention of the petitioner 
beld in August, 1921, an effort was made to secure a readjustment of contributions 
and funds upon the basis of complete financial solvency. No action was then taken 
but a readjustment plan was discussed and referred to a special convention of the 
petitioner in February, 1922. At this special convention it was voted to make a 
readjustment of the plan of contributions and of the funds of the society, to become 
effective July 1, 1922. Prior to July 1, 1922, a campaign of education of its members 
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was undertaken by the society to secure the general acceptance of its proposed reor- 
ganization scheme. This was an expensive matter, and money was expended upon it 
during the year 1922 subsequent to the meeting of the special convention in February. 

Before the institution of the new plan, the society had its moneys divided into two 
funds only, an expense fund and a mortuary fund. At the end of the year 1921 the 
mortuary fund amounted to $10,507,197.17 and the expense fund to $3,033.57. On 
February 21, 1922, the date when the reallocation of the funds of the society was 
authorized, the mortuary fund had increased to $10,655,980.19; and the expense fund 
to $11,260.67—an accumulation from assessments in subordinate lodges. By a realloca- 
tion on February 21, 1922, the death fund of $10,655,980.19 was divided into two classes. 
(a) a reserve benefit fund of $1,962,559.94; and (b) a surplus revenue fund of 
$8,693,420.25. On March 21, 1922, the surplus revenue (b) was split up and trans- 
ferred to other classifications of funds: $228,910.71 to a benefit fund for payment of 
accrued claims; $7,144,054.08 to the reserve benefit fund of the re-rated members, 
to enable the petitioner to maintain the integrity of their contribution rates provided 
under the plan of readjustment in respect of assigned credits (these assigned credits 
represented the present value between the tabular contribution rates and the reduced 
rates granted, under the re-rating, to the members who entered prior to January 1, 
1913) ; $714,405.41 (being ten per cent. of such assigned credits) was transferred to a 
surplus reserve benefit fund in the way of a buffer against contingencies (safety fund) ;° 
$160,000 was transferred to a “readjustment fund,” and the payment therefrom of 
$120,567.70 was the disbursement objected to by the respondent. 

The $120,567.70 above referred to was expended by the officers of the society for 
the purpose of educating its members to appreciate the advantages of the new system, 
and to paying various charges, commissions, salaries and advertising expenses inci- 
dental thereto; $21,085.96 of the said amount was spent upon the convention of Feb- 
ruary, 1922, that adopted the readjustment plan—delegates received travel and hotel 
accommodations free at the expense of this fund—and sums were given from the 
readjustment fund to various local subdivisions of the society and to members of 
the High Court and the Supreme Lodge of the order to pay their travelling expenses. 
A tabulation of the manner in which the $120,567.70 was spent, taken from the annual 
statement of the society as of December 31, 1922, on file in the department of insur- 
ance, appeared in detail in the agreed statement of facts. The amount so spent has 
not been restored to the mortuary or to any other fund of the order. This sum was 
spent prior to July 1, 1922, when the new plan became effective. 

“Before the new plan became effective and during the period when this sum was 
being disbursed, the society was headed toward ultimate dissolution—toward ‘actual’ 
insolvency (as distinguished from ‘actuarial’ insolvency). The adopted plan for 
readjustment pointed the way toward ‘actuarial’ solvency and corporate permanency. 
The accomplishment of solvency and permanency resulted from the education of the 
members to the merits of the readjustment. * * * During the period when the readjust- 
ment fund was being disbursed, the society was still solvent, but it could not have 
continued to operate under the old plan without becoming insolvent shortly. The ex- 
penditure of this sum of $120,567.70 did not actually reduce the total assets of the 
society to such figure that it was insolvent during the period of its expenditure, but if 
the new plan had not been in fact adhered to by the members after July 1, 1922, the 
society would not have been able to discharge its obligations. * * * All the expenditures 
made for interest charges and for readjustment expenses were authorized by regularly 
taken votes of qualified representatives of the society, and were all duly authorized by 
appropriate provisions of its constitution or by-laws. * * * It is agreed that the 
return of the respondent is a true return and accurately sets forth the record of pro- 
ceedings in the premises. * * * It is agreed that the petitioner was solvent on Septem- 
ber 29, 1924. * * * It is agreed that the commissioner of insurance notified the proper 
officers of the order after the receipt of its annual statement of January 1, 1919, and 
in the years 1920, 1921, 1922 and 1923 that the expenditure of the sum of $23,434.02, 
mentioned in paragraph 4, for interest charges, was unlawful, under the statutes of 
the commonwealth, that the annual returns of the order should be amended so as to 
show a decrease in the expense fund of the order by said amount, and that said 
sum should be replaced by the order in the mortuary fund, but that the order has 
not complied with the notifications of the commissioner.” 

G. L. c. 176, § 43, referred to in section 41, supra, reads: 

“When the commissioner, on investigation, is satisfied that any foreign society 
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has exceeded its powers, or has failed to comply with any provision of this chapter, 
or is conducting business fraudulently, or is not carrying out its contracts in good 
faith, he shall notify the society of his findings, and state in writing the grounds of 
his dissatisfaction, and, after reasonable notice, shall require the society, on a date 
named, to show cause why its license should not be revoked. If on the date named 
in said notice, such objections have not been removed to the satisfaction of the com- 
missioner, or the society does not present good and sufficient reasons why its authority 
to transact business in the commonwealth should not at that time be revoked, he may 
revoke the authority of the society to continue business herein.” 


Under G. L. c. 176, §§ 13 and 14, and G. L. c. 176, §§-41 and 43, upon the agreed 
statements of facts in substance quoted, supra, four questions for decision are pre- 
sented: (1) Whether under sections 13 and 14 the petitioner exceeded its powers 
in the use made of $120,567.70 taken from $160,000, which in turn was taken originally 
from the death fund of $10,655,980.19 as such fund existed in February, 1922; (2) 
whether the commissioner was justified in the determination that the $120,567.70 was 
taken from the mortuary fund; (3) whether the use of the money taken from the 
death fund for readjustment expenses was an “expense” within the prohibition of 
G. L. c. 176, §§ 13 and 14; and (4) whether the provision of G. L. c. 176, § 43, that 
“the commissioner * * * mz ay revoke the authority of the society to continue business” 
in this state is mandatory or discretionary, and if discretionary whether such discre- 
tion was exercised properly, that is, not arbitrarily or capriciously. 

[2] The petitioner, acting in accord with its by-laws, was authorized by G. L. c. 
176, §§ 13 and 14, to designate and set apart an emergency, a surplus or other 
similar fund, and a disability fund, from moneys in a unit fund collected for mortuary 
of disability purposes, provided said funds were not used for “expenses.” In the case 
at bar, the moneys used in the “campaign of education” and in the “accomplishment 
or solvency and permanency” were taken from a so-called “readjustment fund” which 
was taken from a fund called “net free surplus,” derived from the “death fund,” each 
new fund being a part of the death fund until separated therefrom under qa new 
terminology and classification. The provision contained in section 13, supra, that ‘such 
funds shall be held, invested and disbursed for the use and benefit of the society,” is 
applicable to every and all parts of the mortuary fund, however any part thereof 
may be described, and does not relate solely to that part called an “emergency or sur- 
plus fund” as the pment seems to contend. Moreover, all funds made out of the 
mortuary fund under the authority of section 13, supra, are charged with the special 
mntencet ‘therein which may accrue to members under the provisions of G. L. c. 176, 

§ 16, 17 and 19. The contention of the petitioner that the moneys which were ex- 
earl in furtherance of the readjustment scheme were not an “expense”’ in the ordi- 
nary and usual.sense that word is commonly used, and that therefore the expenditures 
were not within the prohibition of G. L. c. 176, § 14, cannot be accepted; nor can the 
further contention of the petitioner be adopted that the violation of G. L. c. 176, 
§§ 13, 14, if there were such, “was purely technical and restricted to the veriest letter 
of the law, having no element of viciousness, nor of harmful effect, nor of detrimental 
results, nor of purpose of intent to go beyond statutory authority.” 


If we assume with the contention of the petitioner that the authority to revoke the 
license of the petitioner to continue business in this state is discretionary in the com- 
missioner, under G. L. c. 176, § 43, we do not think the society presented to him “good 
and sufficient reasons” in excuse or in justification of the violation of sections 13 and 
14, supra, even though the expenditure was for the “use and benefit of the society” ; 
and such considerations have been thought sufficient “by the insurance commissioners 
of all other states, including the superintendent of the home state, where the identical 
disbursements was questioned under identical statutes to sections 14, 41 and 43 and on 
an identical presentation of ‘good and sufficient reasons.’” It follows that the use of 
the money which had been collected for mortuary purposes was not a lawful charge 
expense against the fund from which it was taken, was in excess of the powers of 
the society and was illegal. Chicago Mutual Life Indemnity Association v. Hunt, 
127 Ill. 257, 20 N. E. 55, 2 L. R. A. 549; Wolf v. G. U. G. Germania, 149 Wis. 576, 
136 N. W. 175. It further follows that the commissioner acted within the authority 


conferred upon him by G. L. c. 176, § 43, and that the reasons given therefor are 
neither arbitrary nor capricious. 


Petition dismissed. 
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ABERNATHY v. SPRINGFIELD MUT. ASS’N. (No. 18923.) 
(St. Louis Court of Appeals. Missouri. May 4, 1926.) 
284 Southwestern Reporter 198. 
1. INSURANCE. 


Plaintiff beneficiary held to have no insurable interest in life of: insured, her 
brother. 

(For other cases, see Insurance, Dec. Dig. § 116[3].) 

2. INSURANCE—THAT BENEFICIARY WITHOUT INSURABLE INTER- 
EST DID NOT HERSELF PROCURE INSURANCE, BUT THAT IN- 
SURED HIMSELF TOOK IT OUT, HELD NOT TO RENDER POLICY 
OF COMPANY DOING' BUSINESS ON ASSESSMENT PLAN VALID, 
IN VIEW OF EXPRESS STATUTORY INHIBITION (REV. ST. 1919, 
§ 6161). 

That beneficiary, under life policy issued by mutual insurance company, organized 
on assessment plan, who is without an insurable interest in life of her brother, did not 
herself precure insurance to be written, but that insured himself took out insurance 
for her benefit, Held not to render policy valid, in view of Rev. St. 1919, § 6161, ex- 
pressly prohibiting issuance of life policy in which beneficiary has no insurable in- 
terest. 

(For other cases, see insurance, Dec. Dig. § 114.) 

3. INSURANCE. 

Life insurance policy held void as matter of law, because of misrepresentations 
and warranties as to insured’s health. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

4. INSURANCE—KNOWLEDGE OF INSURANCE AGENT, WHO WAS 
BENEFICIARY’S HUSBAND AND INSURED’S BROTHER-IN-LAW, OF 
UNTRUTHFULNESS OF REPRESENTATIONS AS TO INSURED’S 
HEALTH, HELD NOT IMPUTABLE TO INSURER. 

Knowledge of insurance agent, husband of beneficiary and brother-in-law of in- 
sured, as to condition of insured’s health and untruthfulness of representations and 
warranties contained in application, held not imputable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from Circuit Court, Madison County; Peter H. Huck, Judge. 

“Not to be officially published.” 

Action by Etta Abernathy against the Springfield Mutual Association. Judgment 
for plaintiff, and defendant appeals. Reversed. 

E. D. Anthony, of Fredericktown, and Haymes & Dickey, of Springfield, for 
appellant. 

Davis & Damron, of Fredericktown, and Wm. M. Morgan and Homer F. 
Williams, both of Marble Hill, for respondent. 

Sutton, C. This is an action on a policy of insurance issued by defendant on the 
life of Adolph Randolph. The cause was tried to a jury, there was a verdict and 
judgment in favor of plaintiff for the sum of $560, and the defendant appeals. 

The policy sued on was issued on January 4, 1922, and provides as follows: 

‘It is hereby certified that the Springfield Mutual Association, of Springfield, 
Mo., in consideration of the application of Adolph Randolph, whose address is Zalma, 
state of Missouri, to the Springfield Mutual Association, which application, together 
with the constitution and by-laws of this association, shall be taken and construed as a 
part of this agreement, w ithin 90 days after the receipt at the home office of the asso- 
ciation at Springfield, Mo., of satisfactory proof of the death of said applicant, will 
pay, on conditions hereinafter named, to Etta Abernathy, whose address is Zalma, Mo., 
the sums of money as hereinafter set forth: 

“Should the death of applicant occur within the first 10 months after the date 
of delivery and acceptance of this policy, the sum of $400; the amount of the pay- 
ment thereafter to increase each month by the sum of $40 for and durirfg the term of 
40 months, when this policy shall reach its maximum amount of $2,000 at the expira- 
tion of 50 months from the date of the delivery thereof, upon the condition, however, 
that prompt and full payment by the policyholder be made to the Springfield Mutual 
Association at its office in Springfield, Mo., of any and all assessments that may 
become due thereon pursuant to the provisions of the application for this policy and 
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the by-laws of this association, and provided further that the holder of this policy 
shall have fully complied with all the conditions and agreements contained in his 
application, and in this certificate, and in the by-laws and articles of agreement of the 
Springfield Mutual Association.” 

An application for the policy was made to defendant on December 31, 1921, as 
follows: 

“The undersigned hereby applies to the Springfield Mutual Association, Spring- 
field, Mo., for a policy of insurance in same for a term of the full life of the mem- 
ber, payable at death of member to Etta Abernathy, whose relationship to the applicant 
is sister, and whose post office address is Zalma, state of Missouri, and to that end and 
as a basis of all liability under said policy, I hereby tender the following statements, 
answers and agreements : 

“(1) Notice of assessments due from me on this policy and the policy itself shall 
be sent to Etta Abernathy, address Zalma, state of Missouri. 

“(2) I hereby warrant and agree that I am now of sound body, mind, and health, 
and free from disease and injury. * 

“(3) Have you any of the following diseases: Kidney, No; stomach, No; liver, 
No; cancer, No; heart, No; rheumatism, No; lung, No; dropsy, No; rupture, No; 
tuberculosis, No; bowel trouble, No; diabetes, No; insanity, No; paralysis, No; any 
other defect or ailment, No. 

“T*hereby warrant and agree that the foregoing statements and agreements and the 
foregoing answers to the foregoing questions are full, complete, and literally true, 
and that the literal truth of same shall be and is hereby made a condition precedent 
to any liability on any policy which may be issued to me by the Springfield Mutual 
Association, and I hereby tender said answers, agreements, and statements to the 
Springfield Mutual Association as a basis for the issuance to me by it of a policy of 
insurance. 

“It is further agreed that this application shall be considered the basis of the 
contract for membership, and that, in case it is accepted, and the policy issued thereon, 
I agree to all of the by-laws, and regulations of the Springfield Mutual Association, 
and with all amendments thereto and governing the same, and that my right and 
obligations shall be bought thereby. 

“I hereby agree that this application is a part of the contract, and is a warranty 
by me, the applicant, of the truthfulness of all the answers and statements herein set 
forth. It s further expressly agreed by me that no agent of the Springfield Mutual 
Association and no other person has the authority to waive true answers in writing 
to any of these questions above set forth, and the Springfield Mutual Association shall 
not be bound by any act or statement to or by any agent or other person not con- 
tained and set forth in this application. 

“Adolph Randolph, Applicant. 

“I, the undersigned, have signed the name of said applicant to the application, 
and in doing so vouch for the truthfulness of all answers to the questions contained 
herein, and agree for the applicant to all conditions set forth in this application. 

‘Adolph Randolph, Applicant, 
“By Etta Abernathy.” 

The defendant is a mutual insurance company, organized and doing business on 
the assessment plan under the provisions of article 3, c. 50, Revised Statutes Missouri 
1919. 

The following provisions of the defendant’s constitution or charter were in force 
at the time of the policy in suit was issued: 

Section 5 of article 5 provides as follows: 

“Any white or Caucasian person who believes in a Supreme Being, and who is in 
sound physicial condition and of good moral character, and who is between the ages 
of 10 and 55 years, and who passes a medical examination, and pays the medical and 
admission fee and first assessment, as may be provided by the by-laws of this associa- 
tion, may be accepted as a member of said association and may become entitled to its 
benefits, provided he shall comply in all respects with the by-laws and articles of agree- 
ment of said association.” 

Section 1 of article 6 provides as follows: 

“There shall be no liability by this association on any certificate issued by it until 
the delivery of said certificate to the member, while such member is in good health, 
and unless at the death or disability of such member he or she be in good standing in 
the association as set forth in its by-laws and constitution and articles of agreement.” 
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Section 3 of article 1 of the defendant’s by-laws, in force at the time the policy 
was issued, provides as follows: 

“When an application is accepted by this association, and the membership fee and 
one assessment are paid, the association will issue to such applicant a certificate, but 
no liability shall arise thereon against the association, nor any benefit be due to the 
applicant until the issuance of such certificate and its delivery to and acceptance by 
the applicant while such applicant is in good health.” 

The plaintiff produced testimony as follows: 

Sherman Abernathy testified: 

“I reside at Zalma, Mo. The plaintiff in this case, Etta Abernathy, is my wife. 
On December 31, 1921, I was writing insurance for the Springfield Mutual Associa- 
tion of Springfield, Mo., as agent. I began working for the company about December 
lst. Adolph Randolph was my wife’s brother. He had been in the World War, and 
was overseas. A copy of the application for the policy sued on is inside the policy. 
My wife signed the application, and I took the application. My wife, Adolph, and 
myself were at my home when the application was made out and signed. My wife 
mentioned the application, and Adolph asked her if she wanted to take it out, and said 
that if she did and thought she could keep it up to take it out. Some one called him, 
and he asked her to sign his name to the application. Regarding his health, I knew 
of him making some complaint, and that he had applied for compensation from the 
government. I knew that he had had temporary sickness, such as chills, headaches, and 
so on, and had fever. On December 31, 1921, he was not bedfast. He was working 
in his and his father’s barber shop. A doctor was not treating him continuously. 
Dr. Kirkpatrick and Dr. Back of Zalma treated him some and gave him medicine. 
He looked like he weighed 150 pounds. I did not know that he was in the very worst of 
health and that he had heart and lung and other troubles. I knew that he complained 
at times with his head, but, as to being in a real dangerous or serious condition, I 
did not know it. He was at my house when the application was written. He wasn’t 
there but a little bit. He told my wife if she could and wanted to keep it up to go 
ahead and write the policy. ‘I asked him some questions, and he asked me if she 
could sign the application. I asked him the questions in it. I filled out the applica- 
tion, and my wife signed his name to the application. He got back from the army the 
last of 1919 or the first of 1920. I knew he went to a soldier’s hospital in St. Louis. 
I knew he stayed there some time and then came home, and that he then went to a 
soldier’s hospital in Auten, N. C. He and I talked about it after he got back. He re- 
turned about six weeks before this application was written. I knew that after he came 
back he had chills and fever and violent headaches, and that he was complaining. 
Even though I knew he had chills and fever and violent headaches, I answered ‘No’ 
to the question, ‘Have you any other defect or ailment?’ because he said ‘No.’ He said 
‘No’ to everything else. I put ‘No’ down, although I knew he was sick.” 

Plaintiff testified : 

“T am thirty-three years old. Shermon Abernathy is my husband. Adolph Ran- 
dolph was my brother. Adolph was 28 years old when he died, March 25, 1923. My 
husband, my brother, and myself were present when the application for insurance 
was taken, just us three. Adolph said: ‘I have a notion to take out a policy and go 
to work for the company, but I might not be able to keep it up. I said: ‘If you 
want to take out a policy and make it to me, I will keep it up for you’; and he said 
he would do that. When he came in, my husband asked him if he was going to have 
that policy written up, and he said he didn’t care. My husband wrote it up, and he 
answered the questions. Some one called, and he asked me to sign the application, 
and I did. Of course, he always had a pale color, but he looked reasonably well, as 
well. as I had seen him for some time. I knew he had been feeling bad and trying 
for compensation. I don’t know what his complaint was. He had headaches and 
chills. I knew he had been in the hospital after he got out of the service. I knew 
of him going to North Carolina to the hospital. He came home in November. He 
came to see me, took some meals with me, and I washed his collars. -I did not charge 
him for it. I paid the premiums on this policy. Adolph did not live with us. He 
didn’t support me, nor furnish money for me in any way, and I didn’t support him. 
I would do him little favors—little sisterly favors. I was not depending on him in any 
way for financial support. I was designated as beneficiary in the policy because I 
was his sister and agreed to pay the premiums. My husband wrote the application. 
Adolph told him what to put down. It was filled out just as he wanted it filled out. 
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The policy was sent to me. I paid the premiums on it. I kept the policy. The policy 
has a copy of the by-laws and application in it. I knew they said he went to a hos- 
pital in St. Louis and came back in March, 1921. I knew he afterwards went away 
again. He came back from the hospital again in November, and the application for 
the policy was written December 31st. I knew he had something the matter with his 
head and chills and probably fever. He had a place to rest out on the porch.” 

W. L. Abernathy testified: 


“I saw Adolph Randolph most every day along about December 31, 1921. Some- 
times he appeared to be sick; sometimes he appeared to be well. He told me differ- 
ent times he wasn’t feeling well, and at another time he told me he had gained 15 
pounds and was in perfect good health. I saw him frequently until he left for Cali- 
fornia. He sometimes appeared to be sick. He coughed some; he had a yellow com- 
plexion; he talked huskily, not a full voice, just before he left. I can’t tell how 
long before he went to California. I didn’t pay much attention to his health. I knew 
he was a soldier. He left several times, and I understood he went to a hospital for 
medical treatment. I heard he was sent home as an incurable. It was talked by peo- 
ple. There was something the matter with him. He stayed home a few months, then 
went to California in a car with his brother and died.” 


On the part of the defendant, it was shown by many witnesses, including the 
insured’s father and mother and his physician, that when the insured returned from 
the army he was ruined in health; that before he went to the army he weighed 175 or 
180 pounds and was healthy and strong; that when he returned he weighed only 120 
pounds; that he was afflicted with heart and kidney trouble, and had tuberculosis of 
the lungs; that in 1920 he was taken by one of his brothers and his physician to the 
Marine Hospital in St. Louis for treatment; that in 1921 the government sent. him to a 
soldier’s hospital in Auten, N. C.; that he returned to Zalma in November, 1921, 
shortly before the policy in suit was issued; that he was discharged from the North 
Carolina hospital as having tuberculosis and being incurable; that he was advised to 
go West; that a few months later he went to California and died in a soldier’s hospital 
there; that from the time he got out of the army until his death he gradually grew 
worse; that all during the year 1921, and especially after he returned from the hospital 
in North Carolina, he was so weak that he had to be helped up the steps of stores 
and other buildings where he went; that some one went with him everywhere he went 
to assist him; that he coughed continually, and expectorated freely; that he would 
chock up when he talked; that he had fever, night sweats, and smothering spells, 
and had great difficulty in breathing; that he suffered with severe pain in the region 
of the heart and lungs; that he complained greatly with head pains; that he couldn't 
get out of the house but just a little while at a time; that he had a bad color; that he 
was swarthy and yellow and greatly emaciated; that he walked very slowly and 
coughed when he tried to walk; that he walked as though he was very weak and 
talked as a sick man talks, in a feeble way; that a few days before the policy was 
issued Sherman Abernathy went to the home of the insured’s parents, where the in- 
sured resided, and tried to get him to apply for insurance, and offered to pay the 
premiums if he would do so; that the insured refused to make the application, saying 
that he was incurably sick, and that it would be a fraud on the company to take out 
insurance on his life. 

No personal medical examination of applicants for insurance was required by 
the association, and none was made in this case. The application was sent to the home 
office at Springfield, Mo. It was submitted to the defendant’s physician there, and, 
upon examination of the same, he recommended that the policy issue. Thereupon the 
policy was issued and sent to the plaintiff. Neither the officers of the association who 
issued the policy, nor the physician who examined the application, knew that the 
questions in the application had been untruthfully answered, or that there was any 
misrepresentation of any kind in the application, until after the death of the insured. 

Sherman Abernathy was a regular soliciting agent for the defendant. He had 
authority to collect premiums and to deliver policies mailed to him. 

The proof of death executed and sent to the defendant by the plaintiff shows that 
Adolph Randolph died at the soldier’s home in California on the 25th day of March, 
1923, and that his death resulted from pulmonary tuberculosis. 

The defendant tendered back the premiums paid, and deposited the amount thereof 
in court when the answer was filed and before the trial of the case. 
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[1] The defendant assigns error upon the refusal of its demurrer to the evidence. 
This assignment is urged on the ground that all the evidence, including that of the plain- 
tiff, shows that plaintiff did not have an insurable interest in the life of the insured 
as is required by statute, and that the policy is therefore void. Plaintiff’s counsel 
concede, as they ought, in view of the evidence and the authorities, that plaintiff had 
no insurable interest in the life of the insured. Masonic Benevolent Ass’n v. Bunch, 
109 Mo. 560, loc. cit. 576, 19 S. W. 25; Reynolds v. Prudential Ins. Co., 88 Mo. App. 
679; Singleton v. St. Louis Mutual Ins. Co., 66 Mo. 63, 27 Am. Rep. 321; New York 
Life Ins. Co. v. Rosenheim, 56 Mo. App. 27; Lord v. Dall, 12 Mass. 115, 7 Am. Dec. 
38; Lewis v. Phoenix Mutual Life Ins. Co., 39 Conn. 100, loc. cit. 104; Whitmore v. 
Supreme Lodge Knights & Ladies of Honor, 100 Mo. 36, 13 S. W. 495; Gambs v. 
Mutual Life Ins. Co., 50 Mo. 44, loc. cit. 47; Ryan v. Metropolitan Life Ins. Co., 117 
Mo. App. 688, 93 S. W. 347; McRae v. Warmack, 98 Ark. 52, 135 S. W. 807, 33 L. R. 
A. (N. S.) 949; Warnock v. Davis, 104 U. S. 775. 26 L. Ed. 924; Lee v. Equitable 
Life Assurance Society, 195 Mo. App. 40, 189 S. W. 1195; Ashford v. Metropolitan 
Life Ins. Co., 80 Mo. App. 638; English v. Reliable Life & Accident Ins. Co. (Mo. 
App.) 272 S. W. 75. 


[2] But counsel insist that plaintiff did not herself procure the insurance to be 
written on the life of the insured for her benefit, but that the insured himself took 
out the insurance on his own life for her benefit and designated her as beneficiary, 
as they say he had a right to do, and that the policy is therefore valid and enforceable, 
notwithstanding her want of any insurable interest in the life of the insured. This 
instance is clearly untenable. Section 6161, art. 3, c. 50, Revised Statutes 1919, under 
which article the defendant association was organized and doing business, provides: 

“No corporation doing business under this article shall issue a certificate or 
policy * * * upon any life in which the beneficiary named has no insurable interest.” 

The statute undertakes to define who shall be eligible as beneficiaries in policies 
issued by corporations doing business on the assessment plan, and expressly excludes 
every person having no insurable interest in the insured life. The statute expressly 
inhibits the issuance of a policy upon any life in which the beneficiary named has 
no insurable interest, and the policy in suit, having been issued in contravention of the 
express inhibition of the statute, is invalid and void. 


[3, 4] The defendant further insists that its demurrer to the evidence should 
have been sustained by reason of the condition of the insured’s health at the time the 
insurance contract was entered into, as shown by the undisputed evidence, in view of 
the misrepresentation and warranty relating to his health contained in the applica- 
tion, and in view of the provisions of defendant’s charter and by-laws to the effect 
that there should be no liability under any policy issued upon the life of a person who 
was not in good health at the time of the delivery of the policy. We regard this in- 
sistence as well founded. All of the evidence for the plaintiff concedes that the in- 
sured was in ill health at the time the insurance was applied for and the policy 
was issued, and the evidence for the defendant is overwhelming that he was at that 
time incurably afflicted with tuberculosis. Sherman Abernathy, the agent for the 
defendant, who prepared the application, was the husband of the plaintiff and the 
brother-in-law of the insured. The plaintiff admitted that she knew the insured 
was sick. She heard the insured’s answers to the questions propounded to him con- 
cerning the condition of his health. She knew that the answer that he had no defect or 
ailment was untrue. She knew that the express warranty contained in the application, 
to wit, “I hereby warrant and agree that I am now of sound body, mind, and health, 
and free from disease and injury,” was untrue. She herself signed the insured’s 
name and her own to the application, and personally vouched for the truthfulness of 
the answers to the questions contained therein. She must have known that the mis- 
representation made in this application relating to the condition of the insured’s health 
was calculated to deceive the officers of the association and was designed for that 
purpose. For what other purpose could she have supposed that the fact was untruth- 
fully stated in the application? In view of these circumstances, we think the knowl- 
edge of the agent as to the condition of the insured’s health and as to the untruthfulness 
of the representation and warranty contained in the application may not be imputed 
to the officers or be made the basis of a waiver of the misrepresentation and warranty 
or of the provisions of the charter and by-laws of the association. 

The commissioner recommends that the judgment of the circuit court be reversed. 
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Per Curiam. The foregoin gopinion of Sutton, C., is adopted as the opinion of 
the court. The judgment of the circuit court is accordingly reversed. 
Daues, P. J., and Becker and Nipper, JJ., concur. 


CONSTABLE v. SUPREME TENT OF MACCABEES OF THE WORLD. 
(No. 19152.) 
(St. Louis Court of Appeals. Missouri. April 6, 1926. Rehearing Denied April 27, 
1926.) 
284 Southwestern Reporter 515. 
1. INSURANCE—FRATERNAL BENEFIT SOCIETY MAY INCREASE ITS 
ASSESSMENT RATES WHEN NECESSARY. 
Fraternal benefit society may reasonably and equitably readjust and increase its 
assessment rates, when this is necessary for the society to maintain its solvency and 
meet its benefit obligations, and thus fulfill object and purpose of its existence. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


2. INSURANCE—INSURED CANNOT RECOVER BACK ASSESSMENTS 
FROM FRATERNAL BENEFIT SOCIETY BECAUSE SOCIETY IN- 
CREASED ASSESSMENT RATES, WHERE INCREASE WAS REAS- 
ONABLE. 


ments paid by him, on theory that society had breached its contract by increasing 
assessment rates, where increase was reasonable and equitable and necessary to meet 
society’s obligations, and amendment of by-laws readjusting and increasing rates was 
duly and legally made by society through its constituted authority. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

4. INSURANCE. . 

Non-forfeiture provisions of general instirance law held inapplicable to fraternal 
benefit certificate, though issued before society was authorized or licensed to do busi- 
ness in the state. 

(For other cases, see Insurance, Dec. Dig. § 745.) 


Appeal from Hannibal Court of Common Pleas; Charles T. Hays, Judge. 

Action by Thomas A. Constable against the Supreme Tent of the Maccabees of 
the World, alias the Maccabees. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

M. L. Farres, of Hannibal, for appellant. 

John B. Mellwain, of Pt. Huron, Mich., and Rendlen & White, of Hannibal, for 
respondent. 

Sutton, C. The defendant is a fraternal benefit society. It was incorporated 
under the laws of Michigan in 1885. It has been doing business in Missouri as a 
fraternal benefit society since 1892. Upon the passage of the act relating to fraternal 
benefit societies by the Legislature of this state in 1897, the defendant complied with 
the provisions of that act, and has ever since been annually authorized by the insur- 
ance department to do business in this state as a fraternal benefit society. The de- 
fendant’s business is carried on in accordance with by-laws adopted by its lawmaking 
body called the Supreme Tent, which is made up of representatives from the mem- 
bership. It is organized, and its business is carried on solely for the benefit of its 
members and their beneficiaries, and not for profit. It has a lodge system with ritual- 
istic form of work and a representative form of government, and makes provision 
for the payment of benefits in case of death, or total and permanent disability, or upon 
attaining the age of 70 years. The by-laws authorized the issuing of benefit certifi- 
cates to the members, and fixed the rates of assessments to be paid by the members 
according to the age of the member and the amount of the benefit carried. The 
society has no funds except such as are derived from the members by means of assess- 
ments. On June 27, 1892, the defendant issued to plaintiff a benefit certificate, desig- 
nated in the laws of the defendant as an endowment certificate, as follows: 

“This certifies that Sir Knight Thomas Abdel Constable has been regularly ad- 
mitted in and is recognized as a member in good standing of Eureka Tent. No.1, 
located sat Hannibal, and that in accordance with and under the provisions of the 
laws governing the order, his legal beneficiary named herein is entitled to receive one 
assessment on the membership, but not exceeding in amount the sum of $2,000, and 
the said sum will be paid as a benefit to Ida M. Constable, his wife, upon satisfactory 
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proof of his death, together with the surrender of this certificate, provided he shall 
have, in every particular, complied with the laws, rules, and regulations of the order 
governing members and their beneficiaries, which are now in force, or may hereafter 
be adopted by the Supreme Tent, or the subordinate tent to which he belongs, and 
has not obtained his membership by fraud or misrepresentation as to his age, physical 
condition, or occupation when admitted to membership. In case of permanent and 
total disability, or upon attaining the age of 70 years, he will be entitled to receive 
such part of said endowment as provided in the laws of the order which are now in 
force, or which may hereafter be adopted by the Supreme Tent.” 

The application of plaintiff upon which this benefit certificate was issued is as 
follows: 

“I hereby agree that these statements in this application and the laws of the Su- . 
preme Tent, Knights of the Maccabees of the World, now in force or that may here- 
after be adopted shall form the basis of this contract for endowment and that any 
neglect to pay any assessment which shall be made by the Supreme Tent, within the 
time provided by the laws thereof or neglect to pay the dues fixed by the said laws, 
in the manner and at the time provided by said laws, or by the laws of the tent to 
which I may belong, shall vitiate my benefit certificate and forfeit all payments made. 
This application and the laws of the Supreme Tent now in force or that may here- 
after be adopted are made a part of the contract between myself and the Supreme 
Tent, and I, for myself and my beneficiaries, agree to conform to and be governed 
thereby.” 

The articles of incorporation of 1885 provide, inter alia, as follows: 

“The Supreme Tent of the Knights of the Maccabees of the World is the Su- 
preme Body of, and possessing sole jurisdiction, control and direction over, the order 
known as the Knights of the Maccabees, and is organized, established, and working 
under a constitution and by-laws heretofore adopted by said supreme body, and its 
objects and the objects of said corporation are: 

“To establish a benefit fund or funds from which, on satisfactory evidence of the 
death or disability of a member who has complied with all its lawful requirements, 
the sum of $2,000 in case of death shall be paid to his family, orphans, dependents or 
legal heirs as such member may direct, and in the case of total or permanent dis- 
ability, such sum as may be designated in the endowment laws of said corporation. 

“The endowment fund shall be created by an assessment made upon the members 
of said corporation in accordance with the provisions of the constitution and endow- 
ment laws of the association and shall be used only for the payment of death and 
disability losses.” 

Section 8 of the by-laws of 1891 provides that the association shall have power: 

“To establish a benefit fund or funds from which on satisfactory evidence of 
the death of an endowment member of the order, who has complied with all its law- 
ful requirements, a sum not exceeding $3,000 shall be paid to the beneficiary of such 
member, as he shall direct and as the laws of the order shall provide, and upon the 
total and permanent disability of an endowment member, or upon such a member 
reaching 70 years of age, who may be in good financial standing with the order at the 
time of the incurrence of a total and permanent disability, or reaching 70 years, 
such sum of money and in such manner as may be fixed in the laws of the order.” 

Section 112 provides that the association has power to make its own laws, rules, 
and regulations for the government of the whole order, and has the right and power of 
regulating and controlling its endowment fund and fixing the rate of assessments on the 
members. 

Section 241 provides that the laws shall not be altered or amended except by a 
two-thirds vote of the members present at a regular review of the Supreme Tent, 
or at a special review called for that purpose. 

Section 198 provides as follows: 

“Any member holding a certificate of endowment who shall become totally and 
permanently disabled from any’ cause, not the result of his own illegal act, to perform 
or direct any kind of labor or business, or who shall arrive at the age of 70 years, 
and who has paid all legal dues and assessments since the date of his initiation to 
the date of such disability or period in life, shall be entitled to receive from the 
endowment fund, annually, one-tenth part of the sum for which his endowment certifi- 
cate is issued. Provided, however, that the aggregate on such installments received 
by him shall in no case exceed the sum specified in such certificate; and provided, 
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further, that any holder of an endowment certificate, claiming the benefit of this sec- 
tion on.the ground of disability shall submit to the Supreme Medical Examiner such 
claim, accompanied by the athdavit of at least two reputable physicians, showing such 
disability to be total and permanent. * * * On the death of such certiticate holder, the 
amount payable on such endowment certificate shall be paid to the person or per- 
sons legally entitled thereto, less any amounts which may have been paid to the 
holder ot such certificate under the provisions of this section.” 

The articles of incorporation as amended in 1904 provide, inter alia, as follows: 

‘“lhis association shall have power to make laws, rules, and regulations for its 
government. It shall have power to change, modify, and amend its laws, and such laws 
as enacted, moditied, and amended shall govern and shall be binding upon all persons 
who are members of the association at the time such amendments are made, as well as 
those persons thereafter admitted. it shall have power to establish a fund or funds 
for the payment of death, total and permanent disability, sick, tuneral and accident 
benefits, and for the payments of the management expenses of theassociation, and for 
such other purposes as shall be necessary and proper to carry into execution the 
objects of the association, which tunds snall be derived from monthly rates, addi- 
tional assessments, dues, other payments collected from its members and subordinate 
bodies, and all accretions oi such tunds, as the law of the association shall provide. 
it shail have power to regulate and fx the monthly rates on members, to levy additional 
assessments, and to collect from its members such monthly rates, additional assess- 
ments, and such other amounts in such manner and for such purposes as it shall in its 
laws provide. It shall have power to change and amend its laws governing the 
monthly rates on members and its life benent, sick, funeral, and accident benefit 
certificates, and all such certificates issued by the association shall be subject to such 
modification as to terms, conditions of payment, and contingencies in which the same 
are payable, as the laws of the association shall from time to time provide.” 

‘Lhe by-laws of 1904 provide, inter alia, as follows: 

“Every member of the association and every person deriving benefits or other legal 
rights irom such member shall be bound by the laws in force at the time such mem- 
ber was admitted to the Association and by all amendments thereto which may there- 
after be made, and all certificates issued by the association shall be subject to such 
modifications as to terms, conditions ot payments, and contingencies in which the 
same are payable as the laws of the association may from time to time provide. 

“All amendments to the laws of the association shall govern and be binding upon 
those persons who are members ot the association at the time of the adoption of 
such amendments, as well as those persons subsequently admitted.” 

At the time the certificate was issued, the by-laws did not prescribe any annual 
or monthly assessment upon the members, but assessments were called as needed to 
pay current claims. Assessments were fixed according to the age of the member. 
Plaintiff being 33 years of age, his rate was 50 cents an assessment on the $1,000, 
or $1 on his $2,000 certificate, which he paid. 

In 1901 the by-laws were regularly amended so as to provide for a monthly as- 
sessment and increasing the rate of assessment; the present members being allowed, 
however, to take the rate at their age of date of admission to the society. Provision 
was also made for additional assessments as required. Under these by-laws plaintiff 
took a rate as of 33 years of age, the date of admission, which was 8U cents a month 
on $1,000, or $1.60 on his $2,000 certificate. Plaintiff thereafter paid the monthly 
rate of $1.60. In 1904, by amendment of the by-laws, a general readjustment of the 
membership on a more adequate table of rates was attempted, which provided options 
to which the old members might transfer, and also provided that, in case the mem- 
bers did not transfer to the higher rate, they might continue the payment of their 
then present rate until they reached the age of 55 years when their rate would be 
$3 a month on the $1,000, or in plaintiff’s case $6 on his $2,000 certificate. Provision 
was also made for additional assessments as required. 

Plaintiff did not elect to rerate under the new table of rates of 1904, but continued 
to pay the old rate of $1.60 a month until he reached the age of 55 years, which was 
in 1915, and then he commenced paying the rate of $3 a month on $1,000, or $6 a 
month on his $2,000 certificate, provided for in the amendments of 1904, and which 
he continued thereafter to pay until October 1, 1923. 

In 1919, finding the table of monthly rates wholly inadequate to mature the 
promised benefits to its members, the by-laws were regularly amended by the supreme 
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governing and lawmaking body, providing an adequate table of rates for all new 
members thereafter admitted; the old members continuing to pay their inadequate 
rate. 

In 1922, a general readjustment of the entire membership became necessary. Some 
members were paying adequate rates, others only partial adequate rates, while others 
were paying grossly inadequate rates. The inadequate rate members were using up the 
funds contributed by the adequate rate members admitted since 1919. The undis- 
puted testimony shows the decrease in the solvency of the society from 1914 to 1922, 
as follows: December 31, 1914, 92.22 per cent. solvent; December 31, 1915, 91.7 per 
cent. solvent; December 31, 1916, 90.77 per cent. solvent; December 31, 1917, 89.31 
per cent. solvent; December 31, 1918, 87.91 per cent. solvent; December 31, 1919, 83.84 
per cent. solvent; December 31, 1920, 73 per cent. solvent; December 31, 1921, 69.32 
per cent. solvent; and December 31, 1922, 63 per cent. solvent. 

The by-laws were then regularly amended, readjusting the rates on the entire 
membership, and placing all members on the same table of rates upon which new 
members had been admitted since 1919. All members were rerated at their attained 
ages, allowing them credit for their proportionate share of the funds on hand. The 
undisputed evidence shows this table of rates was equitable and necessary to enable the 
society to carry out its obligations with the members. 

Various options were given to the old members to which they might transfer, 
and the by-laws provided that, as to all members who did not transfer to any of the 
options prior to October 1, 1923, their monthly assessments commencing with October, 
1923, would be in accordance with the amended by-laws of 1922. 

Plaintiff had then become 65 years of age. He had not been paying more than 
the current cost of his protection. He had accumulated practically nothing to the 
credit of his certificate. The monthly rate for all members 65 years of age was 
$12.60 on the $1,000 and on plaintiff's $2,000 certificate his monthly rate was $25.20. 
This carried with it a total and permanent and old age benefit on reaching 70 years of 
age; the certificate maturing upon the happening of either of these events. 

In tht apportionment of the funds on hand he was given a credit of $2.30 a 
month to be credited on his monthly rate which reduced it to $22.90 on the $2,000. 
He would have been entitled to the same credit had he reduced his certificate to $1,000, 
in which case his monthly contribution would only have been $10.30. 

Plaintiff refuised to pay the increased amount for the: month of October, 1923, and 
on November 1, 1923, he stood suspended, under the laws, from all rights and benefits 
of the society. The by-laws of the society have always provided that, if a member 
tails to pay an assessment during the month in which it is due and payable, he stands 
suspended from all rights and benefits of the society, subject only to his right to be- 
come reinstated within the time and on the conditions provided in the by-laws. 

Plaintiff brings this suit to recover back all assessments paid by him, on the theory 
that the society had breached its contract by increasing the assessment rates in 1922. 

The answer of defendant is, in substance, that defendant had at all times the re- 
served power to amend the by-laws increasing the rate of assessment, and make it 
binding upon the whole membership, and that the by-laws of 1922 were regularly and 
legally amended, incredsing the monthly rates of assessments, and were no higher 
— absolutely necessary to enable defendant to carry out its contracts with its mem- 
ers. 

The cause was tried to the court, a jury being waived. The court rendered judg- 
ment against the plaintiff and in favor of the defendant. No written opinion was 
filed, but it is said that the court, in announcing jugdment, orally stated that the 
society, under its contract with plaintiff, had the reserved power to amend the by-laws 
increasing the rates on members, that it was admitted by stipulation that the by-laws 
of 1922 were regularly and legally amended, and that under the undisputed evidence 
the amount of increase was reasonable and necessary to enable the society to carry out 
its obligations with its members. 


Plaintiff appeals. Plaintiff contends that the amended by-laws of 1922 increasing 
his monthly rate of assessment constituted a breach of his contract, entitling him to 
sue and recover back all moneys paid by him to the society, and that the court below 
erred in ruling to the contrary. 

[1] The power of a fraternal benefit society to destroy, impair, or reduce, by a 
subsequently enacted by-law, the benefit promised or contracted for, is denied by the 
courts in this state and elsewhere. Dessauer v. Supreme Tent, Knights of the Mac- 
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cabees, 278 Mo. 57, 210 S. W. 896, and cases there cited. But the power of such a 
society to reasonably and equitably readjust and increase its assessment rates when 
this is necessary for the society to maintain its solvency and meet its benefit obliga- 
tions, and thus fulfill the object and purpose of its existence, is universally recognized. 
en —_ Knights of Pythias v. Mims, 241 U. S. 574, loc. cit. 579, 36 'S. Ct 

60 L. Ed. 1179, L. R. A. 1916F, 919; Thomas v. Knights of Maccabees, 85 
West 665, 149 P. 7, L. R. A. 1916A. 750, ‘Ann. Cas. 1917B, 804; Hollingsworth V. 
Supreme Council of the Royal Arcanum, 175 N. C. 615, 96 S. E. 81, Ann. Cas. 1918E. 
401; Messer v. Grand Lodge United Workmen, 180 Mass. 321, 62 'N. E. 252; Wine- 
land v. Maccabees of the World, 148 Mich. 608, 112 N. W. 696; Williams v. Supreme 
Council of the Catholic Mutual Benefit Ass’n, 152 Mich. 1, 115 N. W. 1060; De Graw 
v. Supreme Court, I. O. F., 182 Mich. 366, 148 N. W. 703; Ebert v. Mutual Reserve 
Fund Life Ass’n, 81 Minn. 116, 83 N. W. 506, 834, 84 N. W. 457; Fullenwider v. 
Supreme Council of the Royal League, 180 Ill. 621, 54 N. E. 485, 72 Am. St. Rep. 
239; Supreme Ruling of Fraternal Mystic Circle v. Ericson (Tex. Civ. App.) 131 
S. W. 92; Case v. Supreme Tribe of Ben Hur, 106 Neb. 220, 184 N. W. 75, 18 A. L. 
R. 1172; Funk v. Stevens, 102 Neb. 681, 169 N. W. 6 11A. LR. 68; Wright v. 
Minnesota Mutual Life Ins. Co., 193 U. S. 657, loc. cit. 665, 24 S. Ct. 549, 48 L. Ed. 
832; Reynolds v. Supreme Council of the Royal Arcanum, 192 Mass. 150, 78 'N. E. 
129,7 L. R. A. (N. S.) 1154, 7 Ann. Cas. 776; Supreme Lodge Knights of Pythias 
v. Smyth, 245 U. S. 594, 38 S. Ct. 210, 62 L. Ed. 492; Supreme Lodge Knights of 
Pythias v Knight, 117 Ind. 489, 20 N. E. 479, 3 L. R. A. 409; Garretson v. Woodmen 
of the World, 210 Mo. App. 539, loc. cit. 546, 243 S. W. 257; Westerman v. Supreme 
Lodge Knights of Pythias, 196 Mo. 670, loc. cit. 720, 94 S. W. 470,5 L. R 
(N. S.) 1 

[2, 3] The evidence on behalf of defendant shows that the readjustment and 
increase of the assessment rates made by defendant was reasonable and equitable, and 
necessary to meet its obligations, and this is not controverted by any evidence in the 
case. Besides, it was admitted at the trial that the amendment of the by-laws, read- 
justing and increasing the rates, was duly and legally made by the societ) through 
its constituted authority, and the presumption will be indulged that such readjust- 
ment and increase of the rates was equitable and necessary until the contrary is shown. 
Supreme Ruling of Fraternal Mystic Circle v. Ericson (Tex. Civ. App.) 131 S. W. 
92, loc. cit. 95; Case v. Supreme Tribe of Ben Hur, 106 Neb. 220, loc. cit. 225, 184 
N. W. 75, 18 A. L. R. 1172. Furthermore, plaintiff does not contend, so far as 
we are able to gather from his brief, that the readjustment and increase of the rates 
was not equitable and necessary, but his contention is simply that the defendant was 
without the reserved power to increase the rates at all. The contention is in the teeth 
of practically all the authorities. 

[4] Plaintiff contends, however, that the fraternal benefit statute of Missouri, 
exempting fraternal benefit societies from the provisions of the general insurance laws 
of the state, does not apply in this case, for the reason that plaintiff’s certificate was 
issued before defendant was authorized or licensed to do business in this state, and 
comes within the non-forfeiture provisions of the general insurance laws. This con- 
tention is untenable. It has been expressly decided by our Supreme Court that the 
non-forfeiture statute has no application to an insurance contract such as is involved 
in this case. Westerman v. Supreme Lodge Knights of Pythias, 196 Mo. 670, loc. cit. 
729, 94 S. W. 470, 5 L. R. A. (N. S.) 1114; Schmidt v. Supreme Court United Order 
of Foresters, 228 Mo. 675, loc. cit. 708, 129 S. W. 653. This was decided upon the 
theory that the contract itself was such that inherently the statute was not, and 
could not be made, applicable, and that the statute was intended to apply, and could 
be made to afply, only to ordinary life insurance contracts issued upon fixed and 
unalterable level premium payments. 

Besides the plaintiff did not plead or present his case in the court below upon the 
theory that he was entitled to extended or paid- -up insurance, but upon the theory 
that the defendant had breached its contract by raising his assessment rate, and that 
he was entitled to maintain his insurance in force by the payment of the old rate of 
$6 per month as provided by the by-laws of 1904. 

The commissioner recommends that the judgment of the court of common pleas 
be affirmed. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion of . 
the court. 
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The judgment of the court of common pleas is accordingly affirmed. 
Daues, P. J., and Becker and Nipper, JJ., concur. 
On Motion for Rehearing. 

Sutton, C. Plaintiff’s counsel, on motion for rehearing, insists that the opinion 
misconceives his contention in this case, and he restates his contention substantially 
as follows: That, at the time of the making of the contract out of which this action 
arose, the defendant was a fraternal society making contracts of insurance with citi- 
zens of Missouri when it had no license or authority to do business in Missouri, and 
that the defendant has no right as a foreign fraternal society to claim any exemption 
from the general insurance laws of this state as against this action; that the con- 
tract, having been entered into at a time when the defendant had no license or 
authority to do business in Missouri, is an old line insurance contract, not subject 
to change or alteration by what defendant may do after the making of the contract; 
and that plaintiff never brought this action on any motion that such an action as this 
could be maintained against a fraternal society that had complied with the Missouri 
laws and had a license to do business in this state when the contract was made. 

In support of this contention plaintiff cites and relies on the following cases: 
Kern v. Supreme Council, American Legion of Honor, 167 Mo. 471, 67 S. W. 252; 
Schmidt v. Supreme Court United Order of Foresters, 228 Mo. 675, 129 S. W. 653; 
State ex rel. National Council of Knights & Ladies of Security v. Allen (Mo. Sup. 
269 S. W. 388; Ordelheide v. Modern Brotherhood of America, 268 Mo. 339, 1 
S. W. 1193; Brasfield v. Modern Woodmen of America, 88 Mo. App. 208; Brassfield 
v. Knights of the Maccabees, 92 Mo. App. 102; Huff v. Sovereign Camp Woodmen of 
the World, 85 Mo. App. 96; Harris v. Switchmen’s Union of North America (Mo. 
App.) 237 S. W. 155; O’Neal v. Grand Lodge, Brotherhood of Railroad Trainmen 
(Mo. App.) 261 S. W. 128. In all these cases defenses were made upon false repre- 
sentations or the suicide of the insured, and it was held that the fraternal defendants, 
not being licensed or authorized to do business in this state, were not exempt from 
the provisions of the general insurance laws disallowing such defenses. It is shown 
in the opinion that the nonforfeiture provisions of the general insurance laws can 
have no application to the insurance contract involved here, and that -plaintiff did not . 
plead or present his case in the court below on the theory that these provisions were 
applicable. Plaintiff’s counsel apparently concedes this, but he has not pointed out 
any other provision of the general insurance laws affecting the insurance contract, 
from which the defendant claims exemption, or must claim exemption, under the pro- 
visions of the fraternal statute, to allow it to exercise its inherent reserved power 
to alter and readjust its assessment rates. It is manifest that the cases cited and 
relied on by the plaintiff’s counsel afford no support for his contention in this case. 

The commissioner recommends that the motion for rehearing be overruled. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The motion for rehearing is accordingly overruled. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


In re BEIDELMAN’S ESTATE 
(Orphans’ Court of New Jersey. Essex County. March 27, 1926.) 
133 Atlantic Reporter 873. 

1. INSURANCE—CONSTITUTION AND BY-LAWS OF FRATERNAL 
ORDER DETERMINE WHO IS ENTITLED TO FUNDS PAYABLE AT 
DEATH OF MEMBER. 

Question as to who was entitled to funds payable by fraternal order at death of 
member must be determined by examination of its constitution and by-laws, since 
they constitute contract between member and order. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


2. INSURANCE—CONSTITUTION OF FRATERNAL ORDER PROVIDING 
FOR PAYMENT OF “FUNERAL BENEFIT” TO WIDOW OF DE- 
CEASED MEMBER HELD TO DESIGNATE BENEFICIAL RETURN TO 
BENEFICIARY AND NOT FUNERAL EXPENSES. 

Constitution of fraternal order providing for payment of “funeral benefits” to 
widow of deceased member held to designate beneficial return to beneficiary, and not 
funeral expense, in view of other provisions permitting member to change “bene- 
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ficiary,” and that benefits should revert to order, if no blood relations, and not re- 
quiring order to use benefits for funeral expenses, unless deceased had properly re- 
quested it. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

In the matter of the estate of Solomon B. Beidelman, deceased. On exception 
to the executor’s account by Mrs. Ida Lillian Beidelman. Exception sustained. 

Charles A. Woodruff, of Newark, for exceptor. 

Child, Young & Howe, of Newark, for accountant. 

Kocuer, Adv. M. Solomon B. Beidelman, who died on February 17, 1923, was, 
at the time of his death, a member of Anthony Wayne Council, No. 159, Junior Order 
United American Mechanics, Newark, N. J. Under the laws of said order and 
council there became payable at decedent’s death the sum of $1,000. Shortly after the 
death of decedent, the junior order above mentioned gave to Mrs. Ida Lillian Beidel- 
man, the widow of deceased, a check payable to her order for the sum of $1,000, due 
from said order upon the death of the member, Solomon B. Beidelman, and at the 
suggestion of her coexecutor the widow indorsed said check, and caused the same 
to be deposited to the bank account of the estate, and there mingled with the funds 
of the estate. 

In the account of the executor of the estate now before the court, accountant 
charges himself, among other things, with the $1,000 in question as a part of the assets 
of the estate, and an exception is taken to such accounting on the ground that it was 
the property of the widow, and that at the time of indorsing said check to the credit 
of the estate she had no knowledge or information as to whether said funds right- 
fully belonged to herself or to the estate. 

The question to be solved, therefore, is, Who was entitled to the fund of $1,000 
paid by the junior order upon the death of its member, Solomon B. Beidelman. 

[1] It is settled that the constitution and by-laws of an order of this character 
constitute the contract entered into between the member and the order. Radient Tem- 
ple, etc., v. William R. Piper, 62 N. J. Eq. 565, 50 A. 177. Copies of the constitution 
and by-laws of the junior order which were stipulated to be true copies were placed in 
evidence, and it is from the examination of these documents that the person entitled 
to the ownership of the funds in question must be determined. 

Section 4 of the constitution provides that— 

“Twelve months after initiation of a member owing less than thirteen weeks’ 
dues, in the event of his death such sum as shall be named in the by-laws of each 
council as funeral benefits (which amount shall not be less than $100) shall be paid 
to the widow (provided that a certificate has not been granted the member as named 
in sections 6 and 7 of this chapter).” 

Then follows provisions for the payment of said sum: 

“Tf there be no widow it is paid to the children of the deceased; if no child or 
children then the sum is to be paid to the parent or parents; if no parent or parents 
then to the brothers and sisters; if there are no relatives as above named the funeral 
benefits revert to the council.” 

The real issue raised is the construction of the term “funeral benefits.” On behalf 
of accountaint it is insisted that these words shall be construed to mean funeral ex- 
penses; in other words, that the’fund in question was provided by the junior order 
for paying the funeral expenses of deceased. On the other hand, on the part of the 
exceptant it is contended that the proper construction to be placed upon the term 
“funeral benefits” is that it is a term to designate the beneficial return to the bene- 
ficiarv, and that it is entirely distinctive from that of funeral expense. 

[2] From the action of the constitution above quoted, it would appear that the 
contention of exceptant should prevail. It will be noticed that that section provides 
for the payment to the widow, if there be one, and, if not, among various other blood 
relatives of the deceased, and concludes with the words “if there are no relatives 
as above named the funeral benefits revert to the council,” and that there is no stig- 
gestion that the council shall appropriate that sum, or any other sum, towards the 
funeral expenses of deceased. It is further to be noted that this section specifically 
names the beneficiaries who shall receive the funds. 

Recurring to the section of the constitution just quoted, it will be recalled that 
it alludes to a certificate granted the member in sections 6 and 7 of that chapter. 
Section 6 provides ‘as follows: 

“Section 6. A member may change his beneficiary by making application to the 
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board of managers through his council for permission to do so, , Provided, however, 
that said beneficiary must be related to said member by blood. * 

It is perfectly apparent that this section permits a member to change his bene- 
ficiary. at will, and is persuasive of an intent that the benefits due upon the death of the 
deceased member may be paid to any certain designated beneficiary. 

Section 7 of the constitution is as follows: 

“Section 7. A member wishing his council to see that he is properly buried may 
apply to the board of managers for a certificate directing the council to take charge 
of his remains and bury the same as per his instructions in said certificate and pay the 
balance to his beneficiary as named in section 4 of this chapter. If there are no such 
beneficiaries the balance will then revert to the council. All applications must be made 
on the blanks provided by the state council. Attached to same must be a full state- 
ment from the member as to the reason for making said application signed by the 
member. After an investigation by the board of managers, iP they are satisfied, they 
may grant the request. * * * 

Construing sections 4 and 7 of the constitution together, it would appear that, if 
there were no relatives, and the funeral benefits reverted to the council pursuant 
to the provisions of section 4, and if the member had not applied to the board of 
managers for a certificate directing the council to take charge of his remains and bury 
the same as per his instructions, the council would be under no obligation to use the 
fund in question for burial purposes. This would seem to negative the idea that the 
primary purpose underlying the payment of the fund in question was not to provide a 
fund with which to pay the expenses of the funeral of the deceased, but it was rather 
the purpose of the council in adopting the constitution to provide a fund in the nature 
of insurance for the benefit of the person named as beneficiary either in the consti- 
tution itself or designated by the member under section 6 of that instrument. The 
word “beneficiary” is constantly used in this instrument, and the whole scheme would 
seem to indicate a beneficial payment, and not the matter of burial expense. 

There appears to be no en case directly in point. The case of Carpenter’ Vv. 
Alert Council reported in 26 N. J. Law J. 373, comes the nearest in point. In that 
case the by-laws provided that the payment shall be made to the widow or near rela- 
tive of the deceased. There was no widow, and the court construed the “near rela- 
tive” to be next of kin, and excluded the administrator or executor of deceased from 
any claim upon the funeral benefit. It was held, however, that the mere fact that 
the administrator paid the funeral expenses out of the estate was an irrelevant cir- 
cumstance; the direction of the constitution and by-laws as to payment, being explicit, 
must be obeyed. 

The result js that the widow is entitled to the fund in question, and that the 
exception should be sustained, and a decree to that effect will be advised. 


MALNATI vy. METROPOLITAN LIFE INS. CO. 
(Supreme Court, Queens County. July 1, 1926.) 
216 New York Supplement 643. 
1. INSURANCE. 

Any ambiguity in incontestable clause of life insurance policy, departing from 
form prescribed by Insurance Law, § 101, as amended by Laws 1921, c. 407, must be 
construed most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—PROVISION MAKING POLICY INCONTESTABLE AFTER 
IT HAS BEEN “IN FORCE” TWO YEARS, EXCEPT FOR NONPAY- 
MENT OF PREMIUMS, OMITTING STATUTORY PHRASE “DURING 
LIFETIME OF THE INSURED,” HELD TO MAKE POLICY INCON- 
TESTABLE AFTER TWO YEARS, THOUGH INSURED HAD PREVI- 
OUSLY a (INSURANCE LAW, § 101, AS AMENDED BY LAWS 
1921, C. 407.) 

Provision of life insurance policy that it shall be inconsestable after it has been 

“in force” two years, except for nonpayment of premiums, omitting phrase that such 

period shall be “during the lifetime of the insured,” prescribed by Insurance Law, 

§ 101, as amended by Laws 1921, c. 407, held to make policy incontestable two years 

after its date, though insured had previously died; words “in force” being used in 
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‘ordinary sense, that every contract is in force between parties until abrogated or 
rescinded, either voluntarily or in a judicial proceeding. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Action by Gertrude Malnati against the Metropolitan Life Insurance Company. 
On plaintiff's motion for summary judgment. Motion granted. 

Hector McG. Curren, of Brooklyn, for plaintiff. 

Henry C. Frey, of Jamaica, and Michael Hertzoff, of New York City (James 
C. Van Siclen, of Jamaica, of counsel), for defendant. 

Hacarty, 7 The plaintiff moves for summary judgment for the relief demanded 
in the complaint, pursuant to the provisions of rules 113 and 114 of the Rules of 
Civil Practice and section 476 of the Civil Practice Act. 

The action is brought by the beneficiary under a policy of insurance written by 
. the defendant upon the life of plaintiff’s husband. The answer sets up fraud on 
the part of the insured in the application for the policy, in concealing his physical 
condition. Plaintiff contends that this defense fails because of the fact that it is inter- 
posed after the expiration of two years, specified in the “incontestability clause” of 
the policy. The policy was issued on the 4th day of March, 1924, the insured died 
on the 24th day of August, 1925, and the action was started on the 12th day of April, 
1926. The sufficiency of the defense is to be determined by the construction of the 
incontestability clause contained in the policy. 

Insurance Law, § 101, as amended by chapter 407 of the Laws of 1921, provides 
that a life insurance policy shall not be issued or delivered unless it contains certain 
“standard provisions,” among which is a provision: 

“That the policy shall be incontestable after it has been in force during the life- 
time of the insured for a period of two years from its date of issue except for non- 
payment of premiums.” 


[1] The 1921 amendment added the words written in italics, in the foregoing 
’ quotation from the law. In the clause in the present policy, the words “during the 
lifetime of the insured” are omitted. The question for determination is whether or 
not the omission of these words in the policy changes what would otherwise be the 
plain meaning of the clause. By the provision for standard clauses in life insurance 
policies, the Legislature intended to safeguard the rights of the insured, as well as 
to protect the insuring company. The policy here involved was the contract between 
the parties, and the defendant company saw fit to depart from the form prescribed 
by the Legislature. If the construction that I place upon the clause in the contract 
be correct, it inures to the benefit of the insured, and necessarily was an inducement 
to the insured to make the contract. If there be any ambiguity, that construction 
is to be adopted which is most favorable to the insured (Mutual Life Ins. Co. of New 
York v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, with note 
31 A. L. R. 102-118), though that would not be so if the form prescribed by statute 
had been followed (Ramsey v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 108; 
Mick v. Corporation of Royal Exchange Assur. of London, Eng., 87 N. J. Law, 628, 
94 A. 808; Nelson v. Traders’ Ins. Co. of Chicago, 181 N. Y. 472, 74 N. E. 421). 


{2] The words “in force,” both in the standard provision and in the present policy, 
- are used in the ordinary sense that every contract or instrument is in force between 
the parties until abrogated or rescinded, either voluntarily or in some judicial pro- 
ceeding. I have not overlooked the reasoning of McDonnell v. Mutual Life Ins. Co. 
of New York, 131 App. Div. 643, 116 N. Y. S. 35, and McCarmack v. Security Mutual 
Life Ins. Co., 161 App. Div. 33, 146 N. Y. S. 613, the latter of which was reversed 
on the dissenting opinions, 220 N. Y. 447, 116 N. E. 74; but in my opinion, the words 
as used here do not refer to the life or death of the insured. If we assume that they 
do so refer—that is, that the policy ceases to exist as a policy and is no longer in 
. force upon the death of the insured—then the words “during the lifetime of the 
insured” add nothing to the words “in force” which preceded them. If the policy 
ceases to be in force upon the insured’s death before the expiration of two years, 
then it cannot be in force for two years, either during the lifetime of the insured 
or otherwise, and the words add nothing to the effect of the preceding words. If, 
however, the view that I adopt—that is, that the policy remains in force after the 
death of the insured—then the words “during the lifetime of the insured” accomplish 
a definite result. If the provision of the standard policy be assumed without these 
words, then, if the policy is in force after the death of the insured, it follows that 
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the company could contest it only from the period of such death until the expiration 
of the two year period; but, when the words referred to are added, then, whenever 
the insured dies within two years, the policy becomes contestable at any time in 
the future. 

The period of contestability is no longer limited to two years, while the effect 
of their omission is to make the policy contestable only during the period of two 
years. Since the defense of fraud is here raised in an action begun after two years, 
a contest has been raised after the policy had been in force more than two years, 
which cannot be done. The defendant company was not otherwise without a remedy, 
for the reason that it might have disclaimed the policy within the two-year period 
(Mutual Life Ins. Co. of New York v. Rose [D. C] 294 F. 122; Feierman v. Eureka 
Life Ins. Co. of Baltimore, Md., 279 Pa. 507, 124 A. 171, 32 A. L. R. 646), or brought 
an action in equity within that time to annul on the ground of fraud (Mutual Life 
Ins. Co. v. Hurni Packing Co., supra; Jefferson Standard Life Ins. Co. v. McIntyre 
[C. C. A.] 294 F. 886; Travelers’ Ins. Co. v. Snydecker, 127 Misc. Rep. 66, 215 
N. Y. S. 276; Equitable Life Assur. Society v. Fillat, 127 Mise. Rep. 68, 215 N. Y. S. 
277). But see, contra, Markowitz v. Metropolitan Life Ins. Co, 122 Misc. a 675, 
203 N. Y. S. 534; Indianapolis Life Ins. Co. v. Aaron, 158 Minn, 359, 197 N. W. 
794, 31, As ds. Be 100. 

Motion for summary judgment is granted. 


DILLAGE v. LINCOLN NAT. LIFE INS. CO. OF Bad WAYNE, IND. 
(HOFFMAN, Interpleader). (No. 5157. 
(Supreme Court of North Dakota. June 19, 1926.) ° 
209 Northwestern Reporter 656 
(Syllabus by the Court.) 

VENUE—PLAINTIFF SUING NONRESIDENT CoRPORATION ON INSUR- 
ANCE POLICY MAY LAY VENUE IN ANY COUNTY; PARTY INTER- 
PLEADED, IN SUIT AGAINST NONRESIDENT CORPORATION ON 
INSURANCE POLICY, SUBSEQUENT TO COMMENCEMENT OF AC- 
TION, IS NOT ENTITLED TO CHANGE OF VENUE MERELY BE- 
CAUSE SHE IS NOT RESIDENT OF COUNTY IN WHICH VENUE 
oe WHEN ACTION WAS BEGUN (COMP. LAWS 1933, §§ 7417, 
418, 7420). 

Where the plaintiff brings suit against a nonresident corporation upon a policy 
of insurance, he may lay the venue in any county in the state, and such county is the 
proper cotinty in which to commence the action, within the provisions of section 7417, 
C. L. 1913; and a party interpleaded, subsequent to the commencement of the action, 
is not entitled to a change of venue pursuant to section 7418, C. L. 1913, merely 
because she is not a resident of the county in which the venue was laid when the 
action was begun. 

(For other cases, see Venue, Dec. Dig. §§ 16, 28.) 


Appeal from District Court, Ward County; John C. Lowe, Judge. 

Action by Lee Dillage against the Lincoln National Life Insurance Company of 
Ft. Wayne, Ind., in which Rose A. Hoffman was interpleaded: From an order chang- 
ing the venue, plaintiff appeals. Reversed with direction. 

L. J. Palda, Jr., and C. E. Brace, both of Minot, for appellant. 

Ivan V. Metzger, of Williston, attérney for interpleaded respondent Hoffman. 

McGee & Goss, of Minot, for defendant Lincoln Nat. Life Ins. Co. of Ft. 
Wayne, Ind. 

Jounson, J. This is an appeal from an order changing the place of trial from 
Ward to Williams county. 

The plaintiff brought this action in Ward county to recover on a policy of insur- 
ance upon the life of his wife. The policy, when issued, named the interpleaded de- 
fendant as beneficiary; she was the stepmother of the insured. On December 6, 
1924, the insured married the plaintiff; on December 10, following, she mailéd the 
policy to the company with the request that the beneficiary be changed; and on 
December 13, 1924, she was accidentally killed. At the time of her death, a new 
policy had not been issued in conformity with her request. After the suit was 
brought, the insurance company deposited the face of the policy in court and was 
released from liability. At the same time, an order was made directing that the 
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beneficiary, respondent Hoffman, be interpleaded as a defendant, and ordering her to 
answer or demur within 30 days after the serving of the order of interpleader upon 
her. She thereafter, and before the time for answering had expired, made a demand, 
in the usual form, for a change of venue. The plaintiff refused to consent thereto, 
and the district court, in due time, made an order changing the place of trial from 
Ward to Williams county. 

It appears from the record that the contest is between the surviving husband of 
the insured and the original beneficiary, and that the insurance company, disclaiming 
all interest in the fund, has paid the money into court and has been, in all things, 
released from further liability under the insurance policy. The proceeds are in the 
custody of the court, in custodia legis. 

At the time the action was commenced, it was unquestionably brought in the 
proper county. The defendant was a foreign corporation, and the action was for the 
recovery of money only. The proceedings therefore could be brought properly in any 
county designated by the plaintiff. Section 7417, C. L. 1913; Viets v. Silver, 19 
N. D. 445, 447, 126 N. W. 239.° 

A civil action is commenced by a serving a summons therein. (Section 7420, C. L. 

1913), provides that an action like the one at bar— 
“shall be tried in the county in which the defendant or some of the defendants reside 
at the time of the commencement of the action; * * * and if none of the defend- 
ants shall reside in the state, the action may be commenced in any county which the 
plaintiff shall designate in the summons.” 

At the time of the commencement of the present action, the plaintiff had a right to 
designate Ward county as the place of trial, the sole defendant being a nonresident. 
At that time, therefore, the defendant placed the venue in the proper county. Sub- 
sequent to the commencement of the action, however, owing to the position taken by 
the defendant, it developed that a person who was not a resident of Ward county 
could and should be made a party defendant, in order to determine fully, in one 
proceeding, the rights of the respective parties to the money deposited in court. Sec- 
tion 7418, C. L. 1913, provides that, if the county designated in the complaint is not 
the proper county, the venue of the proceeding may be changed upon demand of the 
defendant and the order of the court made therein. As has been pointed out, the 
proper county was designated in the complaint and in the summons when the action 
was commenced. We do not believe that the interpleaded defendant in this case has a 
right, under the statute, to demand a change of venue. Having in mind the circum- 
stances in which she came into the litigation, the action was, as to her, commenced 
in the proper county, and the order changing the venue was improper. In Healy vy. 
Mathews, 108 Minn. 125, 121 N. W. 428, the court held, under the statutes, upon 
this point, not materially different from our own, that, where the venue of an 
action is properely laid in the first instance, a third person thereafter substituted as 
defendant in the place of the one originally named, is not entitled, as a matter of 
legal right, to a change of the place of trial upon the ground of nonresidence. See, 
also, Midland Nat. Bank v. Hendrickson, 159 Minn. 355, 200 N. W..17. 

Judgment could have been entered without interpleading the defendant. While 
it could not have cut off any rights that she might have had to the fund, it would 
have operated as an adjudication between the plaintiff and the insurer. It would then 
have become incumbent upon the beneficiary to come into court and make good her 
claini to the fund; and she would have been required to press her claim in the court 
in whose custody the fund was deposited. That court was the district court of Ward 
county. She is in no better position, with respect to the right to have the venue of 
the proceeding changed, merely because she was interpleaded, otherwise than on her 
own motion, in order to settle, without a multiplicity of suits and unnecessary delay, 
the question of the title to the proceeds of the policy. 

The order of he trial court, changing the venue of the action from Ward to 
Williams county, is reversed, and the trial court is directed to proceed in accordance 
with the views herein expressed. 

Christianson, C. J., and Birdzell, Nuessle, and Burke, JJ., concur. 
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SECURITY LIFE INS. CO. v. WOODS. (No. 16414.) 
(Supreme Court of Oklahoma. May 4, 1926. Rehearing Denied June 2, 1926.) 
247 Pacific Reporter 356 
(Syllabus by the Court.) 

INSURANCE—WHERE LIFE INSURANCE AGENT, ACTING WITHIN 
SCOPE OF AUTHORITY, IS INFORMED BY APPLICANT THAT PER- 
SON TO BE INSURED IS IN BAD HEALTH, SUCH KNOWLEDGE IS 
IMPUTABLE TO COMPANY; WHERE LIFE INSURANCE AGENT, 
NOTWITHSTANDING INFORMATION THAT INSURED WAS IN BAD 
HEALTH, PREPARED APPLICATION SHOWING SUCH PERSON TO 
BE IN GOOD HEALTH, ACCEPTED PREMIUM, AND DELIVERED AP- 
PLICATION AND PREMIUM TO COMPANY, WHICH ISSUED POLICY 
AND RETAINED PREMIUM AND COLLECTED PREMIUMS AS THEY 
FELL DUE UNTIL DEATH OF INSURED, DEFENSE OF FORFEITURE 
ae FALSE STATEMENT IN APPLICATION WAS NOT 
AVAI : 


Where the agent of a life insurance company, acting within the scope of his 
authority, is informed by the applicant that the person to be insured is at the time in 
bad health, such knowledge is imputable to the company; and where, in such case, 
the agent, notwithstanding such knowledge, prepares an application for insurance 
showing the person to be in good health, accepts the premium, and delivers the appli- 
cation and premium to his company, and, on such application, policy is issued and the 
premium retained, and the company continues to collect the premiums as they fall due 
until the death of the insured, the defense, that the policy was forfeited by reason of 
false statements contained in the application to the insurer, is not available in a suit 
to collect on the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 378[1], 392[1].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from Court of Common Pleas, Tulsa County; Font L. Allen, Judge. 

Action by Mrs. J. B. Woods, against the Security Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

R. Emmett Stewart, of Muskogee, for plaintiff in error. 

B. C. Franklin, and P. A. Chapelle, both of Tulsa, for elefendant in error. 

Ray, C. This suit was commenced in a justice of the peace court in the city of 
Tulsa by Mrs. J. B. Woods to recover from the Security Life Insurance Company 
$242.50 on a life insurance policy issued by the Security Life Insurance Association. 
On issues joined, by general denial, judgment was for plaintiff, and defendant appealed 
to the district court of Tulsa county, and the case was transferred to the court of 
common pleas. From a judgment in favor of plaintiff in that court, defendant has 
appealed. The defendant is a life insurance company organized under the laws of this 
state, with its principal offices in Tulsa. At the time the policy was issued, plaintiff, 
benéficiary named in the policy, was a resident of Tulsa, and Andrew Jackson Price, 
the insured, father of the plaintiff, was a resident of the city of Guthrie. The policy 
was issued on application of the plaintiff, without medical examination, and delivered 
to her for a 25-cent weekly premium. It was stated in the application that the in- 
sured was in good health. Question No. 19 of the application and the answer thereto 
are as follows: 

“Has life proposed ever stiffered from consumption, asthma, spitting of blood, 
habitual cough, apoplexy, paralysis, heart disease, insanity, fits or convulsions, rheu- 
matism, disease of the liver, of kidneys, cancer, ‘ulcers, or accidents of any kind? 


The insured had in fact suffered a stroke of paralysis about six years before and 
had not wholly recovered, but was “up and able to move around at that time.” He 
died within six months after the policy was issued. By an amended answer, filed in 
the court of common pleas, the defendant alleged, in substance, that the policy was 
issued upon the false and fraudulent representation, contained in the application, that 
the insured was in good health, and was therefore void. 

Plaintiff, in her reply to defendant company’s amended answer, alleged, in sub- 
stance, that the application was prepared by the defendant company’s soliciting agent 
with full knowledge of the facts and that this knowledge was imputable to the de- 
fendant company; that notwithstanding such knowledge it accepted, kept, used and 
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appropriated the premium to its own use and benefit and thereby waived any right 
it may have had to declare the policy void and was estopped to deny its liability. 

Plaintiff testified : 

That she first met the soliciting agent of the defendant in an undertaking estab- 
lishment in the city of Tulsa, and “he asked me, did I want to take out some poli- 
cies; and I told him I wanted to take out some on my children and my father; and 
he asked, were they here; and I said, no, in Guthrie; and he asked, were they well; 
and I said, all but my father, and he was a paralytic, but he was up and walking 
around; and he said, ‘I will give you a straight life policy;’ and I said he was in 
Guthrie; and he said, ‘I can fix that up with the agent, because I am an old ace, and 
have been in there a number of years;’ and when he came and entered the last item, 
I paid the dues at the office, and when I came back I paid him.” 

A. E. Williams, undertaker, who was also present at the time the application was 
written, corroboratoed plaintiff’s testimony. The plaintiff further testified that she 
did not read the application; that it, was written by the company’s soliciting agent; 
and that he signed the insured’s name to the application. The company’s soliciing 
agent denied that the condition of the health of the insured was disclosed to him 
and testified that the plaintiff signed the name of the insured to the application. The 
flaintiff was. required to write the name of the insured and her handwriting was 
exhibited to the jury. That exhibit is not contained in the case-made. On this 
conflicting evidence, and some other evidence tending to discredit the testimony of 
the soliciting agent, the court gave the following instruction which is complained of 
the defendant company : 

“A soliciting insurance agent is presumed by law to be acting within the scope 
of his authority in the solicitation and preparation of application for insurance poli- 
cies and in the forwarding of same to his company, together with the initial pay- 
ment, and that while acting within the scope of his authority, if you believe, from 
the preponderance of the evidence, that the agent Toliver, with knowledge of the 
condition of the health of the insured at the time of making said application, as tes- 
tified to by plaintiff and other witnesses, either fraudulently or carelessly misrep- 
resented the facts to his company as to the health of the insured and caused a policy 
fo issue thereon, then such knowledge of the health of the insured is imputed to the 
company, and it cannot escape liability under the policy sued on herein, and that 
such acts of the agent become the acts of the defendant.” 

The contention is that knowledge of the soliciting agent of such facts as would 
work a forfeiture of the policy is not imputable to the defendant and some decisions 
from other states are cited which sustain that contention, but his court has decided to 
the contrary. Security Insurance Co., New Haven, v. Camerson, 895 Okl. 171, 205 
P. 151, 27 A. L. R. 444. In Federal Life Ins. Co. v. Whitehead, 73 Okl. 71, 174 P. 
784, it is held: 

“Notice of a condition that would work a forfeiture of the policy, gained by the 
agent while acting within the scope of his authority, is imputable to the company.” 

That case was cited with approval in Security Benefit Ass’n v. Green, 103 Ok. 
284, 229 P. 1061. The second paragraph of the syllabus in that case is as follows: 

“The agent, who is acting within the scope or apparent scope of his authority in 
asking the applicant questions about his health, and in writing down the answers, is 
presumed to know what his principal desires. The agent who prepares the applica- 
tion for insurance from the answers of the applicant, which he declares to be satis- 
factory and receives the premium for the insurance, binds his principal by the de- 
livery of the contract of insurance. The insured has the right to believe, under the 
circumstances, that the contract he is receiving from the company gives him the 
indemnity for which he has paid his money. The acts of the agent will operate as 
an estoppel against the principal to plead the erroneous answers as false representa- 
tions by the insured.” 

The defendant’s requested instructions, which were refused, present in another 
form the question above disposed of, and it will not be further considered. 

It is insisted that the court erred in permitting the plaintiff to reopen its case 
and file an amendment to her bill of particulars by alleging that the defendant com- 
pany had taken over the assets of the Security Life Insurance Association and assumed 
liability for the payment of its outstanding policies, including the policy in this case. 
The court, in permitting the amendment, stated that the amendment would work 
a continuance of the case. After the amendment was filed the defendant company 
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filed its amended answer and elected to proceed with the trial. It is apparent that 
the substantial rights of the defendant were not prejudiced by the amendment. 

Prior to the commencement of the suit the defendant company tendered to the 
plaintiff its check in the sum of $2.50, the amount of the premiums paid. The de- 
fondans company complains of the instruction of the court that a check was not legal 
tender. Inasmuch as we are holding that the defendant was liable upon its policy, 
the question of tender is not material, and will not be considered. 

After reading, and re-reading, the entire record, we think the requirements of the 
law rere substantially complied with, and the judgment is affirmed. 


AMERICAN INS. UNION v. WOODARD. (No. 16816.) 
(Supreme Court of Oklahoma. June 15, 1923.) 
247 Pacific Reporter 398. 
(Syllabus by the Court.) 

1. INSURANCE—IF FRATERNAL INSURANCE COMPANY WRONG- 
FULLY DECLARES FORFEITURE OF CONTRACT OF INSURANCE 
AND GIVES NOTICE THEREOF, ASSURED MAY TREAT IT AS TER- 
MINATED; ON NOTIFICATION BY FRATERNAL INSURNACE COM- 
PANY THAT IT HAS FORFEITED CONTRACT OF INSURANCE, 
RIGHT AS ACTION FOR DAMAGES FOR WRONGFUL FORFEITURE 
ACCRU 
If a fraternal insurance company wrongfully declares the forfeiture of a con- 

tract of insurance, issued in favor of one of its members, and gives notice of the 
forfeiture to the latter, the assured is excused from further performance of the 
contract, and may treat the contract of insurance as terminated. Thereupon a right 
of action accrues in favor of the assured against the insurance company for damages 
for the wrongful breach of the contract. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

2. INSURANCE. 

The measure of damages for the wrongful breach of a contract of insurance, 
issued by a fraternal insurance company to one of its members, is the present value 
of the policy, if the member at the time of the breach of the contract is no longer an 
insurable risk. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 


3. INSURANCE—PRESENT VALUE OF POLICY OF FRATERNAL INSUR- 
ANCE WRONGFULLY FORFEITED IS DETERMINED BY DEDUCT- 
ING TOTAL AMOUNT OF PREMIUMS REQUIRED TO CARRY POL- 
ICY DURING LIFE EXPECTANCY OF ASSURED FROM TIME OF 
BREACH, LESS INTEREST ON TOTAL PREMIUMS FOR LIFE EX- 
PECTANCY OF ASSURED, AND FROM THE SUM SO ASCERTAINED, 
SUM EQUAL TO INTEREST OF REMAINDER OF POLICY FOR LIFE 
EXPECTANCY OF ASSURED. 

The present value of the policy is determined by ascertaining the total amount of 
premiums which would be required to carry’the policy during the life expectancy of 
the assured, from the time of the breach of the contract, and deducting such sum 
from the face of the policy. A sum of money equal to the interest on the remainder 
of the policy for the life expectancy of the assured should also be deducted from 
the face of the policy. The remainder from the face of the policy after the two 
deductions will constitute the present value of the policy, provided, however, a sum 
of money equal to the interest on the total premiums for the life expectancy of the 


assured should be deducted from the total amount of the premiums as a credit in 
favor of the assured. 


(For other cases, see Insurance, Dec. Dig. § 730%.) 


4. INSURANCE—LIFE EXPECTANCY OF ASSURED FROM TIME OF 
BREACH OF CONTRACT OF INSURANCE BY WRONGFUL FOR- 
FEITURE THEREOF IS QUESTION OF FACT FOR JURY; LIFE EX- 
PECTANCY OF ASSURED FROM TIME OF BREACH OF CONTRACT 
OF INSURANCE IS TO BE DETERMINED FROM COMPETENT LIFE 
EXPECTANCY TABLES AND FROM ASSURED’S PHYSICAL CONDI- 
TION AT TIME OF BREACH IF HE WAS SUFFERING FROM BODILY 
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AFFLICTION WHICH MIGHT PROVE FATAL OR SHORTEN LIFE 

EXPECTANCY. 

The life expectancy of the assured from the time of the breach of a contract 
of insurance is a question of fact for the jury. The question is to be determined 
from competent life expectancy tables, and from the physical condition of the assured 
at the time of the breach of the contract, if the latter was suffering from a bodily 
affliction which might prove fatal or shorten the expectancy of the assured. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 


5. INSURANCE—ON WRONGFUL FORFEITURE OF INSURANCE CON- 
TRACT BY FRATERNAL INSURANCE COMPANY, ALLOWING DAM- 
AGES TO AMOUNT OF FIXED LIABILITY PLUS INTEREST FROM 
DATE OF FORFEITURE WAS ERROR; PROPER MEASURE OF DAM- 
AGES BEING PRESENT VALUE OF POLICY. 

Record examined; held, to be insufficient to support judgment in favor of the 

plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, McIntosh County; Harve L. Melton, Judge. 

Action by Rosa Woodard against the American Insurance Union, for damages 
for the breach of a contract of insurance. Judgment for the plaintiff. Defendant ap- 
peals. Reversed and remanded. 

C. H. Tully, of Eufaula, for plaintiff in error. 

John T. Cooper, of Checotah, for defendant in error. 

STEPHENSON, C. The Home Protection Association, a fraternal insurance com- 
pany of Springdale, Ark., issued a certificate of insurance in a varying sum of money 
to Rosa Woodard, one of its members. The contract was issued to the plaintiff in 
January, 1917, and named Jacob Woodard, the husband of the assured, as beneficiary. 
The contract provided that $100 should be paid to the beneficiary, if death occurred 
within 6 months from the date of the contract, and that the contract should be in- 
creased by the sum of $12.50 per calendar month, until it reached the maximum sum 
of $1,000. The $1,000 then became the fixed liability of the insurance company upon 
the death of the assured, if in good standing. The American Insurance Union 
assumed the contract, and became responsible for its performance under the same con- 
ditions as the Home Protective Association. The American Insurance Union notified 
the assured in October, 1923, that the policy had been canceled for failure to pay 
premiums due thereon. 

Rosa Woodard commenced her action against the American Insurance Union for 
damages for the forfeiture of the contract. The plaintiff alleged that she had paid 
the dues on the policy to January 1, 1924, and that all dues were paid on the policy at 
the time the company declared its forfeiture. The plaintiff further alleged that she 
was in good health at the time the policy was issued, and at the time of its forfeiture 
she was no longer an insurable risk. The plaintiff further alleged that the wrongful 
forfeiture of the policy by the defendant had damaged her to the extent of the pres- 
ent value of the contract in the sum of $1,000. The trial of the cause resulted in 
judgment in favor of the plaintiff in the sum of $1,081.47 as damages. The insurance 
company appealed the cause here, and seeks reversal on the ground that the judgment 
is contrary to the law and the evidence. 

The physical condition of the plaintiff constituted her an insurable risk at the 
time the insurance contract was issued to her by the Home Protective. Association. 
The plaintiff was suffering from tuberculosis at the time the insurance company for- 
feited the policy on the ground of her alleged failure to pay premiums due on the 
contract. The court found the issue of fact in favor of the assured and that the latter 
had paid all due premiums at the time the forfeiture was declared in October, 1923. 
The plaintiff was not an insurable risk at the time the contract was forfeited, and 
the plaintiff was thereby prevented from procuring other insurance after the contract 
was forfeited. 

The plaintiff in error, by assuming the contract of the Home Protective Asso- 
ciation, bound itself to perform, in the future, an act for the benefit of the plaintiff, 
on the happening of a certain condition, if the assured discharged the requirements 
imposed upon her by the terms of the contract. The record shows that the plaintiff 
had performed all conditions required of her at the time the plaintiff in error de- 
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clared the forfeiture of her contract of insurance. A person who binds himself, upon 
lawful conditions, to perform an act in the future, for the benefit of another, upon 
the happening of a certain condition, cannot escape the responsibility to perform the 
act by declaring a wrongful rescission of the contract on his part before the happening 
of the condition. It requires a mutual agreement between or among all parties to the 
contract to effect a rescission, or the release of either, or any of the parties to the 
contract. 

[1] If a fraternal insurance company notifies the assured that it has canceled the 
contract of insurance, and the forfeiture be in violation of the provisions of the con- 
tract, the assured may treat the contract as wrongfully breached by the insurance 
company. The assured will not be required to wait until the time that the insurance 
company ought to have performed the act for the benefit of the assured, but may treat 
the contract as terminated, and sue on the contract immediately for the wrongful 
breach. It will be presumed that the physical condition of the plaintiff made her an 
insurable risk at the time the contract was issued. The plaintiff was then in a physical 
condition which would have enabled her to have applied to any fraternal insurance 
company for a contract of insurance. The contract entered into between the plaintiff, 
and the Home Protective Association bound the latter to pay $1,000 to the beneficiary 
of the plaintiff, if the plaintiff lived and continued the contract for more than 72 
months after its execution. The insurance company and its successor, who is plaintiff 
in error, continued the contract of insurance in effect for more than 72 months, and 
until the plaintiff became impaired in health, so that she was no longer an insurable 
risk. It is neither equitable, nor just to permit the plaintiff in error to accept the 
contract, and continue it in effect until the plaintiff was no longer an insurable risk, 
and then cancel the contract without answering to the assured for the present value 
of the contract. The plaintiff was authorized to commence the instant action against 
the insurance company immediately, as a consequence of the declared forfeiture of the 
contract. Engesette v. McGilvray, 63 Ill. App. 461; A®tna L. Ins. Co. v. Nexsen, 84 
Ind. 347, 43 Am. Rep. 91; Holloway v. Griffith, 32 Iowa, 409, 7 Am. Rep. 208; Zuck 
v. McClure, 98 Pa. 541; Tinsley v. Foster (Tex. Civ. App.) 25 S. W. 298; Cobb v. 
Hall, 33 Vt. 233; Nilson v. Morse, 52 Wis. 240, 9 N..W. 1; Potter v.. Taggart, 54 
Wis. 395, 11 N. W. 678. 

The question of the rights of the assured, where the insurance company wrong- 
fully forfeited the contract, was before the Supreme Court of New Jersey in the case 
of O’Neill v. Supreme Council American Legion of Honor, 70 N. J. Law, 410, 57 A. 
463, 1 Ann. Cas. 422. The court said, in relation to the right of the assured to main- 
tain an action on the contract for damages, immediately following the forfeiture: 

“Numerous reported decisions have laid down the doctrine that, where a contract 
embodies mutual and interdependent conditions and obligations, and one party either 
disables himself from performing, or prevents the other from performing, or repudiates 
in advance his obligations under the contract and refuses to be longer bound thereby, 
communicating such repudiation to the other party, the latter party is not only excused 
from further performance on his part, but may, at his option, treat the contract as 
terminated for all purposes of performance, and maintain an action at once for 
the damages occasioned by such repudiation, without awaiting the time fixed by the 
contract for performance by the defendant. This doctrine has been followed in the 
English courts for more than a half century. Hochster v. De la Tour, 2 El. & BI. 
678, 75 E. C. L. 678, 22 L. J. Q. B. 455, 17 Jur. 972, 6 Eng. Rul. Cas. 576; Cort v. 
Ambergate, etc., R. Co., 17 Q. B. 127, 79 E. C. L. 127, 20 L. J. Q. B. 460, 15 Jur. 877; 
Avery v. Bowden, 5 El. & BI. 714, 85 E. C. L. 714, 6 El. & Bl. 953, 88 E. C. L. 953; 
Danube, etc., R. Co. v. Xenos, 11 C. B. N. S. 152, 103 E. C. L. 152, 31 L. J. C. Pl. 
84,5 L. T. N. S. 527, affirmed on appeal in Exchequer Chamber, 13 C. B. N. S. 825, 
106 E. C. L. 825, 31 L. J. C. Pl. 284, 8 Jur. N. S. 439; Frost v. Knight, L. R. 7 Exch. 
111, 41 L. J. Exch. 78, 26 L. T. N. S. 77; Johnstone v. Milling, 16 Q. B. D. 5 
L. J. Q. B. 162, 54 L. T. N. S. 629; Synge v. Synge [1894] 1 Q. B. 466, 63 L. J. Q. 
22, 70 LT Ne S22a” 

The court said in further discussion of the question: 

“The man who wrongfully renounces a contract into which he has deliberately 
entered cannot justly complain if he is immediately sued for a compensation in dam- 
ages by the man whom he has injured; and it seems reasonable to allow an option to 
the injured party, either to sue immediately or to wait till the time when the act was 
to be done, still holding it as prospectively binding for the exercise of this option, 
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which may be advantageous to the innocent party and cannot be prejudicial to the 
wrongdoer.” 

The rule applied by the Supreme Court of New Jersey in authorizing the assured 
to maintain an action on the contract for damages for its breach immediately after ° 
being notified of the wrongful forfeiture, is the prevailing American and English 
rule and supported by the decided weight of authority. 

{2] The rule governing the measure of damages recoverable by the assured for 
the wrongful breach of the contract of insurance is not uniform among the several 
courts. One of the reasons for the lack of uniformity is the varying conditions con- 
trolling the decided cases. The particular condition applicable to the case then being 
considered has given rise to the statement of the rules to meet the ends of justice in 
the case among the parties. 

[3] The Home Protective Association was under no obligations to enter into a 
contract with the plaintiff, but, having entered into the contract with her, and bound 
itself to perform the conditions therein named, it, or its successor, must live up to 
the contract, or answer for damages equal to the present value of the contract to her. 
The insurance company entered into the contract at the time her physical condition 
constituted her an insurable risk with all companies who wrote similar contracts of 
insurance. The insurance company carried the contract until the assured became im- 
paired in physical condition to the point where she was no longer an insurable 
risk. The Home Protective Association was bound by the terms of the contract to 
carry the risk, and pay the loss as provided by the contract, if the assured continued 
in good standing as a member of the association. The assured performed all the 
conditions required of her by the terms of the contract. The insurance company has 
forfeited the contract without wrong on the part of the assured, at a time when she 
is not able to procure other insurance. In this situation the assured’s damage by rea- 
son of the breach of the contract is the present value of the contract. The damage is 
determined by ascertaining the total premiums that would be required to carry the 
contract during the plaintiff’s life expectancy, from the time of the breach of the 
contract, and deducting the amount thereof from the face of the policy. However, 
the plaintiff is entitled to a credit for interest on the total amount of premiums for a 
period of time equal to the life expectancy of the assured. A further sum of money 
equal to the interest on the face of the policy, after deducting the premiums, for a 
period of time equal to the plaintiff’s life expectancy, should be deducted from the 
remainder of the face of the policy. After making the two deductions from the face 
of the policy, as set forth, and giving the plaintiff the credit referred to, the remainder 
will be the present value of the policy, and is the damage that plaintiff suffered by 
reason of the breach of the contract. 

We think the situation of the parties in this case requires the application of 
the foregoing rule to repair the damage suffered by plaintiff on account of the wrong- 
ful breach of the contract. 

The question of the measure of damages was before the Circuit Court of Appeals 
on‘a record, as involved in the instant case. On this point, the court said, in the case 
of Mutual Reserve Fund Life Ass’n v. Thomas Ferrenbach, Exectitor, 144 F. 342, 75 
GC Ay ot 7h. RR As ONS.) GG: 

“In view of all of the special circumstances of the case, the character of the policy, 
the physical condition of the insured, and the absence of any measure promising more 
accurate compensatory results, we are of opinion that the recovery should be for the 
amount of the policy, less the cost of carrying it to maturity had it remained in force.” 

The measure of damages applied in the instant case is supported by the case of 
Ebert v. Mutual Res. Fund. Life Ass’n, 81 Minn. 116, 83 N. W. 506, 84 N. W. 457. 
Other cases which support the rule as to the measure of damages are Langan v. 
American Legion of Honor, 34 Misc. Rep. 629, 70 N. Y. S. 663; Id., 174 N. Y. 266, 
66 N. E. 932; Merrick v. N. W. Nat. L. Ins. Co., 124 Wis. 221, 102 N. W. 953, 109 
Am. St. Rep. 931. k 

[4] This case was tried to the court without the intervention of a jury, and 
judgment was entered in favor of the plaintiff for the face of the policy in the sum of 
$1,000, plus interest from date of the declared forfeiture. Recovery should have 
been allowed plaintiff on the basis of the foregoing rule. However, the plaintiff 
should be allowed interest on the present value of the policy from the time of the 
breach of the contract. All calculations mentioned refer to the date of the declared 
forfeiture of the contract by the insurance company. ‘The life expectancy of the 
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plaintiff is a question of fact for determination by the jury. On account of the 
physical condition of the plaintiff at the time of the breach of the contract, the life 
expectancy should not be controlled entirely by the American mortality tables, or other 
tables showing the life expectancy of persons of given age. The life expectancy of 
the plaintiff must be determined, as judged with the mortality tables in connection 
with the health of the assured. It is for the jury to say from all the facts what the 
probable expectancy of the plaintiff would be as judged from her age, and physical 
condition, in connection with the mortality table. A person of plaintiff’s age, in rea- 
sonably sound health, would be expected to live longer than a person of the same 
age afflicted with tuberculosis. 

The plaintiff in error makes the point that it has divided its members into classes 
of 1,000 members, and that the members are assessed only for the death of members 
included in the same class. It is the contention of the plaintiff in error that the judg- 
ment in this case should run against the class to which the plaintiff belonged. The 
answer to this contention is that the contract shows on its face that the liability in this 
case runs against the plaintiff in error, and not against some given class of members 
belonging to the association of the plaintiff in error. The promise sued on the con- 
ract is that of the plaintiff in error, and a breach of that promise by the plaintiff in 
error is the liability of the latter. 

[5] The cause is reversed and remanded for further proceedings in accordance 
with the views herein expressed. 


AMERICAN INS. UNION v. WOODARD. (No. 16389.) 
(Supreme Court of Oklahoma. June 15, 1926.) 
247 Pacific Reporter 401. 
(Syllabus by the Court.) 

1. INSURANCE—IF FRATERNAL INSURANCE COMPANY WRONG- 
FULLY DECLARES FORFEITURE OF CONTRACT OF INSURANCE 
AND GIVES NOTICE THEREOF, ASSURED MAY TREAT IT AS 
TERMINATED; ON MODIFICATION BY FRATERNAL INSURANCE 
COMPANY THAT IT HAS FORFEITED CONTRACT OF INSURNCE, 
RIGHT OF ACTION FOR DAMAGES FOR WRONGFUL FORFEITURE 
ACCRUES. 

If a fraternal insurance company wrongfully declares the forfeiture of a con- 
tract of insurance, issued in favor of one of its members, and gives notice of the 
forfeiture to the latter, the assured is excused from further performance of the con- 
tract, and may treat the contract of insurance as terminated. Thereupon a right of 
action accrues in favor of the assured against the insurance company for damages for 
the wrongful breach of the contract. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 


2. INSURANCE—MEASURE OF DAMAGES FOR WRONGFUL BREACH OF 
CONTRACT OF INSURANCE ISSUED BY FRATERNAL INSURANCE 
COMPANY IS PRESENT VALUE OF POLICY IF MEMBER AT TIME 
OF BREACH OF CONTRACT IS NO LONGER RISK. 

The measure of damages for the wrongful breach of a contract of insurance, 
issued by a fraternal insurance company to one of its members, is the present value 
of the policy, if the member at the time of the breach of the contract, is no longer 
an insurable risk. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 


3. INSURANCE—PRESENT VALUE OF POLICY OF FRATERNAL IN- 
SURANCE, WRONGFULLY FORFEITED, IS DETERMINED BY DE- 
DUCTING TOTAL AMOUNT OF PREMIUMS WHICH WOULD BE 
REQUIRED TO CARRY POLICY DURING LIFE EXPECTANCY OF AS- 
SURED FROM TIME OF BREACH, LESS INTEREST ON TOTAL 
PREMIUMS FOR LIFE EXPECTANCY OF ASSURED, AND DEDUCT- 
ING SUM EQUAL TO INTEREST ON REMAINDER OF POLICY FOR 
LIFE EXPECTANCY OF ASSURED FROM FACE OF POLICY. 

The present value of the policy is determined by ascertaining the total amount of 
premiums, which would be required to carry the policy during the life expectancy of 
the assured, from the time of the breach of the contract, and deducting such sums 
from the face of the policy. A sum of money equal to the interest on the remainder 
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of the policy, for the life expectancy of the assured, should also be deducted from 
the face of the policy. The remainder from the face of the policy after the two de- 
ductions will constitute the present value of the policy, provided, however, a sum of 
money equal to the interest on the total premiums for the life expectancy of the assured 
should be deducted from the total amount of the premiums, as a credit in favor of the 
assured. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

4. DISPOSITION OF CASE. 

Record examined; held, to be sufficient to support judgment in favor of the 
plaintiff. 

Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, McIntosh County; Harve L. Melton, Judge. 

Action by Jacob Woodard against the American Insurance Union for damages 
on account of a breach of an insurance contract. Judgment for plaintiff. Defendant 
appeals. Affirmed. 

C. H. Tully, of Eufaula, for plaintiff in error. 

John T. Cooper, o Checotah, for defendant in error. 

STEPHENSON, C. [1-4] The Home Protective Association, a ieibetun insurance 
company, issued a contract of insurance to Jacob Woodard, one of its members. The 
contract provided that the insurance company would pay to the beneficiary $100 if the 
insured died within 6 months from the date of the certificate. The contract further 
provided that the face value of the policy should be increased $12.50 each calendar 
month, until the liability reached the sum of $1,000. The policy was issued in May, 
1917. The American Insurance Union assumed the obligation of the Home Protective 
Association in the contract and bound itself to answer for all the obligations of the 
contract to the insured and beneficiary. The American Insurance Union declared a 
forfeiture of the contract of insurance in October, 1923, on the ground that Jacob 
Woodard had failed to pay the premium due on the policy. The insured was about 
65 years of age at the time the plaintiff in error declared a forfeiture of the policy. 
The insured commenced an action against the insurance company for damages for 
the wrongful breach of the contract. The trial of the cause resulted in judgment for 
the plaintiff. The insurance company has appealed the cause here for review, and 
assigns the same errors in this case as were assigned for reversal in the case of 
American Insurance Union vy. Rosa Woodard (No. 16816) 247 P. 398. 

The facts involved in this appeal are the same as were involved in the Rosa 
Woodard Case, although the court arrived at the damages suffered by the plaintiff 
according to the rule stated in the Rosa Woodard Case, except the court did not allow 
interest on the premiums necessary to carry the contract for the remainder of the 
life expectancy of the plaintiff, and did not allow interest on the present value of the 
policy. The plaintiff did not cross-appeal, and assigned such failures as error. The 
conclusions reached in the case of American Insurance Union v. Rosa Woodard, 
supra, dispose of the contentions of the plaintiff in error in this case adversely to the 
claims of the latter. 

The judgment is affirmed. 


DWYER v. METROPOLITAN LIFE INS. CO. (No. 11905.) 
(Supreme Court of South Carolina. Jan. 28, 1926.) 
133 Southeastern Reporter, 547. 

2. INSURANCE—BENEFICIARY OF LAPSED POLICY HELD NOT EN- 
TITLED TO RECOVER FULL AMOUNT OF POLICY ON THEORY 
THAT CASH SURRENDER VALUE WITHOUT DEDUCTIONS 
SHOULD HAVE BEEN APPLIED TO KEEPING POLICY IN FORCE. 
In attion on policy, which had lapsed before insured’s death, plaintiff held not 

entitled to recover full amount of policy on theory that insurer wrongfully deducted 

a debt due from insured from cash surrender value before figuring amount of ex- 

tended insurance, and that without such deduction cash surrender value was sufficient 

to have carried policy for full amount beyond death of insured. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Common Pleas Circuit Court of Sumter County; W. H. Town- 
send, Judge. 

Action by Elizabeth Dwyer against the Metropolitan Life Insurance Company. 
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From an order denying plaintiff’s motion for leave to amend her complaint, she 
appeals. Affirmed. 

Raymond Schwartz and H. D. Moise, both of Sumter, for appellant. 

Elliott & McLain, of Columbia, for respondent. 


CotHRAN, J. The appeal is from an order of Judge Townsend refusing a motion 
by the plaintiff to amend her complaint. This is the second appeal in the case. See 
132 S. C. 10, 129 S. E. 84. In that appeal the judgment upon a directed verdict in 
favor of the plaintiff was reversed. The plaintiff thereafter moved for an amend- 
ment of her complaint by setting up a second cause of action, which will be more 
fully explained later. The motion was refused, and hence this appeal. 

The facts of the controversy appear to be as follows: On December 3, 1918, 
Lincoln Dwyer, husband of the plaintiff, applied for and obtained a policy of life 
insurance with the defendant company for $2,000, payable at his death to his wife, 
Elizabeth, the plaintiff. He paid the first premium at the time of the issuance of 
the policy; he also paid the premium which became due on December 3, 1919.. When 
the third premium fell due, on December 3, 1920, he was unable to make the pay- 
ment, and negotiated a loan of $66 with the company with which to miake it. 
When the fourth premium fell due, on December 3, 1921, he failed to make any 
arrangement to meet it. 


It is alleged by the defendant that at some time between December 3, 1921, and 
April 14, 1922 (the date of the death of Lincoln Dwyer), “the insured surrendered 
the policy and applied for and received the cash surrender value provided for in 
said policy, which, after payment of the policy loan, amounted to $34.54.” 

It does not appear that this defense received any attentiou upon the former 
appeal. Possibly upon the ground that the right of the insured to a paid-up policy, 
inuring to the benefit of the beneficiary, could not have been affected by that agree- 
ment. 

It was held that— 

“The evidence unquestionably tended to establish * * * that there had been no 
exercise or attempt to exercise the option on lapse by the ‘owner’ of the policy 
within three months from the due date of premium in default.” 

And that— 

“Upon default in the payment of the fourth premium and failure of the owner 
within three months from the due date of the premium in default to exercise the 
option given, the policy automatically became a paid-up policy for such reduced 
amount of insurance as the owner of the policy was entitled to under the second 
option.” 

The court further held: 

“If the insured in the case at bar had lived beyond the time the cash value 
would have carried the policy for the full amount, and suit had been brought by 
the beneficiary to recover the reduced amount of insurance provided by the second 
option, obviously the defendant could not have escaped liability upon the ground that 
it had applied the cash in hand to keeping the policy in force for the full amount 
for a period which expired before the insured’s death.” 


The several options, with conditions attached, are set forth in the former opinion. 
Reference is made to them at this point for a clear apprehension of what follows: 

[1] Whether intentionally or not, and whether correctiy or not, the effect of 
this holding is to eliminate the defense of the company that, after the expiration of 
the period for the exercise of the options provided, the insured had accepted $34.54 
in full settlement of the cash surrender value of the policy and had surrendered it 
for cancellation; and to confine the defendant to its rights and subject it to the 
obligations under the second option, which were to issue to the insured a reduced 
amount of nonparticipating paid-up insurance. It means that, after the time for 
the exercise of the options had expired, the second option automatically went into 
effect, and the insured and the company had no right by agreement to change that 
situation. Whether the beneficiary had such rights in the lapsed policy as to demand 
this construction is not now open to question; it has become the law of the case. 

[2] The plaintiff, by the proposed amendment, takes the position that the com- 
pany wrongfully and fraudulently deducted the amount of the loan which had been 
made to the insured from the cash surrender value of the policy; that otherwise 
the cash surrender value would have been sufficient to carry the policy, for the full 
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amount, beyond the death of the insured; and that for that reason the policy was 
in force at the time of his death. 
A complete answer to this contention is that there is no provision in the policy 
which gives the insured the right to apply the cash surrender value of the policy 
to extended insurance for the full amount of the policy, in the event of a lapse of 
the policy. Assuming, therefore, that the cash surrender value at the time of the 
lapse was $66, plus $34.54, $100.54, there appears no basis for the plaintiff’s conten- 
tion that this should have been applied to extended insurance, carrying the policy 
beyond the death of the insured. 
Besides, as we have seen, the former opinion of this court has confined the 
company to its rights and obligations under the second option. It is liable to the 
beneficiary only for a reduced amount of nonparticipating paid-up insurance; and, 
as a_corollary, the beneficiary is only entitled to that. 
In estimating the amount of reduced ‘ ‘nonparticipating paid-up insurance” to which 
the insured was entitled under the second option, the policy provides that any indebt- 
edness" to the company existing at the date of the lapse shall “reduce the amount of 
paid-up insurance * * * in such proportion as the indebtedness bears to the cash 
value at due date of premium in default.” 
Let x equal cash value. 
y equal indebtedness. 
a equal paid-up insurance as per schedule in policy. 
b equal paid-up insurance to be issued. 

The proposition will be: 


miss Sige ote 

The record does not show either the cash surrender value, or the paid-up insur- 
ance as per schedule in the policy, and hence it is impossible to express the above 
proportion in figures. 

Upon the trial the burden will be upon the defendant to show that the amount 
of paid-up insurance provided for the in policy has been so reduced by valid indebt- 
edness of the insured. 

The judgment of this court is that the order appealed from be affirmed. 

Watts, J., and Marion and Purdy, AA. JJ., concur. 

Gary, C. J., did not participate. 


CRONBACH v. A:TNA INS. CO. et al. 
(Supreme Court of Tennessee. May 22, 1926.) 
284 Southeastern Reporter 72. 

2. INSURANCE—MODE OF EFFECTING CHANGE OF BENEFICIARY 
PRESCRIBED IN POLICY MUST BE FOLLOWED, AND MERE UN- 
EXECUTED INTENTION TO CHANGE BENEFICIARY IS NOT 
SUFFICIENT. 

In order to effect change of beneficiary in policy specifying mode of effecting 
change, mode prescribed must be followed, and mere unexecuted intention to 
change beneficiary is not sufficient. 

(For other cases, see Insurance, Dec. Dig. 587.) 

3. INSURANCE. 

Waiver by insurer of method of effecting change of beneficiary after death of in- 
sured is ineffectual as against original beneficiary. 

(For other cases, see Insurance, Dec. Dig. 587.) 

4. INSURANCE. 

Courts will give effect to insured’s intention by holding change of beneficiary 
accomplished where he has done all that he could to comply with provisions of policy. 

(For other cases, see Insurance, Dec. Dig. 587.) 


7. INSURANCE—UNDER LIFE POLICY REQUIRING CHANGE IN BENE- 
FICIARY TO BE BY WRITTEN REQUEST, CHANGE WILL NOT BE 
MADE WHERE INSURED, AFTER EXPRESSING INTENTION TO 
MAKE CHANGE, BECAME SERIOUSLY ILL AND DIED BEFORE 
HAVING RECOVERED SUFFICIENTLY TO MAKE CHANGE. 

Under life insurance policy requiring change of beneficiary to be by written re- 
quest, accompanied by policy, change in beneficiary will not be given effect where, 
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after insured stated intention to make change, he became seriously ill before effecting 
it and died without having recovered sufficiently to do so. 


(For other cases, see Insurance, Dec. Dig. 587.) 


Appeal from Chancery Court, Davidson County; John R. Aust, Chancellor. 

Bill of Minnie P. Cronbach against the AXtna Life Insurance Company and 
others. Decree dismissing the bill was affirmed by the Court of Appeals, and com- 
plainant appeals. Writ denied. 

Robert & Roberts, of Nashville, for appellant. 

R. B. C. Howell, B. A. Butler, and W. C. Davidson, all of Nashville, for 
appellees. 

McKinney, J. Mrs. Cronbach, by her bill, sought a decree against the defend- 
ant company on eight policies of $5,000 each issued upon the life of her husband, 
Joseph Cronbach, upon the theory that, prior to his death, he had taken such action 
as to make her the sole beneficiary under said policies. 

The chancellor dismissed her bill, and, upon appeal, his decree was affirmed by 
the Court of Appeals. 

About a month before the death of the insured he had procured the company to 
change the beneficiary clauses in said policies so as to provide that the company 
should pay monthly interest on the principal, at the rate of 3.6 per cent. per annum, 
to his wife and daughter for a period of 20 years, ‘at which time other and different 
settlements were to be made. 

On the night of February the 18th, 1924, the insured suddenly became violently ill, 
was carried to his home and a physician summoned. After consultation it was de- 
cided that an immediate surgical operation was necessary, and while the physician 
was arranging for an ambulance and hospital accommodations the insured talked over 
his business affairs with his wife and a friend, and decided that, on account of recent 
financial reverses, and in order to secure an adequate support for his wife in case of his 
death, he would change said policies so as to make her sole beneficiary thereunder. 
He had his wife to procure his lock box from a closet, gave her the key to same, and 
she had taken the policies from said box and was looking for the beneficiary clauses 
when the insured was seized with such paroxysms of pain that he was unable to do 
more in effecting a change of beneficiary, was taken immediately to the hospital, oper- 
ated upon, and died nine days after without ever having recovered sufficiently to 
transact any business. 

It clearly appears that the defendant intended and desired to change the beneficiary 
clauses, as indicated, and would have done so in the regular way but for the fact 
that he was prevented by the circumstances detailed above. 

The complainant contends that when the insured has done all that was reasonably 
in his power to do in order to comply with the rules of the company, but failed to do 
so, and dies before the change is formally made, a court of equity will treat the sub- 
stitution as complete, on the principle that in equity that will be decreed done which 
ought to have been done. 


aad The provision in the policies, with reference to a change of beneficiary, is as 
ollows : 

“The beneficiary may be changed as often as desired, and such change shall take 
effect on receipt at the home office of the company, before the sum insured or any 
installment thereof becomes due, of a written request, accompanied by the policy for 
indorsement.” 

For the company it is insisted that it had neither knowledge nor notice of any 
desire on the part of the insured to change the beneficiary, that it has not omitted to 
do anything that it should have done, that he insured did not comply with the pro- 
visions of the policies, and that the maxim invoked has no application in this cause. 
In other words, that the oniission to effect a change of beneficiary is chargeable to 
the negligence and delay of the insured, and not to the company or other person. 

{1] Ordinarily, the terms of a written contract can only be changed by consent 
of the parties, or in accordance with some provision thereof authorizing a change 
upon specified terms and conditions. Here there was no such consent, and the pro- 
vision as to change of beneficiary was only to become effective upon receipt, at the 
home office of the company, of a written request, accompanied by the policy for in- 
dorsement. It follows that a change of beneficiary in the policies here involved was 
not effected, unless some exception to the general rule can be applied. 
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{2-4] The rules of law applicable to such cases and approved generally by the 
Ph of this country are succinctly and accurately set forth in 37 Corpus Juris, § 350, 
p. 584, as follows: 

“Policies authorizing a change of beneficiary usually specify the mode of effect- 
ing the change, as by filing a written notice or request, accompanied by the policy, at 
the home office of the company, and the indorsement of the change on the policy by 
the company. In order to effect a change of beneficiary the mode prescribed in the 
policy must be followed, it being held in some cases that a substantial compliance is 
necessary and in others that a strict compliance is required. A mere unexecuted in- 
tention to change the beneficiary is not sufficient. The company has a right to insist 
upon compliance with the provisions of the policy, and while it may waive or be 
estopped to assert provisions intended for its benefit and protection, a waiver by it 
after the death of insured is ineffectual as against the original beneficiary. On the 
principle that equity regards as done that which ought to be done, the courts will give 
effect to the intention of insured by holding that the change of beneficiary has been 
accomplished where he has done all that he could to comply with the provisions of the 
policy, as where he sent a proper written notice or request to the home office of the 
company but was unable to send the policy by reason of circumstances beyond his 
control, as where it has been lost, or was in the possession of another person who re- 
fused to surrender it or was otherwise inaccessible, or where he sent both the policy 
and a proper written notice or request and all that remained to be done were certain 
iormal and ministerial acts on the part of the company, such as the indorsement of 
the change of the policy, and these acts were either not done at all or were done 
after the death of insured. Of course the rule is not applicable where insured has not 
done all that he reasonably could to meet the conditions of the policy.” 

Analyzing the foregoing text it will be noted that, in order to effectuate a change 
of beneficiary— 

(1) The mode prescribed by the policy must be followed. 

(2) In some jurisdictions a substantial compliance only is sufficient, while in 
others a strict compliance is required. 

(3) A mere unexecuted intention to change the beneficiary is not sufficient. 

(4) Where a substantial compliance is sufficient, that is, where a written request 
tor change of beneficiary has been filed with the company, the intention of the insured 
will be given effect —(a) Where he was unable to send the policy because it had been 
lost; (b) or was in possession of another person who refused to surrender it; (c) 
or was otherwise inaccessible; (d) or where the notice and the policy were sent to 
the company, and all that remained to be done were certain formal and ministerial acts 
on the part of the company, and these acts were either not done at all or were done 
after the death of the insured. 

[5] It will be noted that, in the instant cause, there was no substantial com- 
nliance with the provisions of the policies in question, and the facts presented do not 
present a cause within either of the exceptions noted above. While the maxim equity 
regards that as done which ought to be done,” is regarded with favor, it can only be 
invoked when the party against whom complaint is made has failed or refused to per- 
form some duty imposed upon him. 

[6] It cannot be invoked to create a right contrary to the agreement of the 
parties, or in disregard of essential conditions for which the parties have stipulated. 
21 Corpus Juris, 201. 

Here the insured had no right to demand of the company a change of beneficiary, 
because, as a condition precedent to such change, the parties had stipulated that the 
insured should file a written request with the company, which was not done. 

[7] To give the maxim invoked the construction contended for by the complainant 
would result in the destruction of the change of beneficiary clause of the policy, and 
would produce a fertile field in which to prosecute fraudulent claims. We have found 
no authority supporting that insistence, but, on the other hand, find the unanimity of 
authority to be just the contrary, as appears from the following cases: McLaughlin 
v. McLaughlin, 104 Cal. 171, 37 P. 865, 43 Am. St. Rep. 83; Courtois v. Grand Lodge, 
etc., 135 Cal. 552, 67 P. 970, 87 Am. St. Rep. 137; Rollins v. McHatton, 16 Colo. 203, 
27 P. 254, 25 Am. St. Rep. 260, and note; Johnson v. New York Life Ins. Co., 56 
Colo. 178, 138 P. 414, L. R. A. 1916A, 868; Ellis v. Fidelity, etc., Co. of New York, 
163 Iowa, 713, 144 N. W. 574, L. R. A. 1915A, 109; Ancient Order of Gleaners v. 
Bury, 165 Mich. 1, 130 N. W. 191, 34 L. R. A. (N. S.) 277; Knights of Maccabees of 
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World vy. Sackett, 34 Mont. 357, 86 P. 423, 115 Am. St. Rep. 532; Thomas -v.°"Thomas, 
131 N. Y. 205, 30 N. E. 61, 27 Am. St. Rep. 582; Schoenholz v. New York Life Ins. 
Co., 234 N. Y. 24, 136 N. E. 227 (affirmed, 197 App. Div. 91, 188 N. Y. S. 596) ; Inde- 
pendent Order of Foresters v. Keliher, 36 Or. 501, 59 P. 324, 1109, 60 P. 563, 78 Am. 
St. Rep. 785; Deal v. Deal, 87 S. C. 395, 69 S. E. 886, Ann. Cas. 1912B, 1142, and 
note; Freund v. Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. St. Rep. 283; Indiana 
Nat. Life Ins. Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, 45 L. R. A. (N. S.) 192; 
Garner v. Bemis, 81 Fla. 60, 87 So. 426; Chance v. Simpkins, 146 Ga. 519, 91 S. E. 
773; Douglass v. Equitable L. Assur. Soc., 150 La. 519, 90 So. 834; Metropolitan L. 
Ins. Co. v. Tesauro, 94 N. J. Eq. 637, 120 A. 918; National Life Ins. Co. of United 
States v. Brautigam, 163 Wis. 270, 154 N. W. 839, 157 N. W. 782. 

The decisions are generally based upon the same reason given in Ancient Order of 
Gleaners v. Bury, supra, as follows: 

“The following has been stated as the law: 

“When a mutual benefit society has, under the powers and within the limits 
of its charter, provided in its by-laws a particular method of changing a beneficiary, 
or has set forth in its certificate a way by which the change may be made, no change 
of beneficiary may be made in any other mode or manner. The reason for this rule 
is not difficult to discover. It is based upon the familiar maxim that the expression 
of one thing extludes other and different things. When a society frames a set of rules 
providing for the distribution of a fund, and for the rights of beneficiaries and mem- 
bers, it must be assumed that it excludes every other mode and manner. Any other 
conclusion would lead to the most interminable confusion in the law applicable to the 
distribution of insurance money, and fritter away, in the expenses of uncertain 
litigation, funds created for the benefit of widows, orphans, and heirs. But there is 
still another reason. It cannot be said that a beneficiary named in a certificate has no 
rights therein because he has no vested rights. The beneficiary has a right- to the 
proceeds of the certificate of insurance, subject to the right of the member to change 
the beneficiary according to the terms of the by-laws and regulations of the society, 
which are a part of the contract of insurance; and the right of the beneficiary to have 
this contract carried out in the manner provided for is as binding upon the member as 
his right to change the beneficiary is binding upon the beneficiary and the society.’ 
Niblack on Insurance, pp. 415, 416. 

‘The case of Fink v. Fink, 171 N. Y. 616, 64 N. E. 506, would seem to be quite 
in point. We quote from the opinion: 

‘The change of the beneficiary is an important matter, for it transfers the right 
te receive the death benefit, amounting in this case to $1,000, from one person to 
another. The right of the member to make the change is absolute and the beneficiary 
can neither prevent it by objecting, nor promote it by consenting. Obviously such 
a transaction requires some formalities for the protection of the company, the member, 
and the beneficiary. The formalities required by the association before us, through its 
by-laws, were very simple, but unless they were substantially complied with, the 
change could not be made. Mere intention to make a change is not enough, for the 
acts prescribed to carry the intention into effect are forms imposed upon the execu- 
tion of a power, and they must be observed or the change cannot be effected. As 
a condition precedent to effectuate the change, the member was required to ask the 
association for a new certificate and to pay it the fee exacted by the by-laws. The 
association could not make the change unless he requested it, and even then, as it stipu- 
lated in its contract with him, “only on the payment of 25 cents.” While it could have 
waived payment during his life, it did not do so and it could waive nothing after his 
death, for by that event the rights of the beneficiary became fixed and unalterable.’ 

“Tt is unfortunate that Mr. Bury did not enter upon his undertaking earlier, but 
we cannot make a different contract for him and the complainant than the one which 
they made for themselves.” 

Writ denied. 


JEFFERSON STANDARD LIFE INS. CO. v. MYERS. (No. 583-4405.) 
(Commission of a of Texas, Section B. May 19, 1926.) 
4 Southwestern Reporter 216. 

1. INSURANCE—ANNIVERSARY OF POLICY AS RESPECTS COMPUTA- 
TION OF PERIOD FOR PAYMENT OF PREMIUMS HELD DATE OF 
ITS DELIVERY TO INSURED. 

Where life policy did not become effective until delivered to insured during good 
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health and upon payment of first annual premium, anniversary of policy as respects 

computation of period for payment of premiums held date of its delivery and effective- 

ness, and not date contained in policy. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE—INSURED’S DEATH AT HANDS OF INSANE PERSON 
HELD NOT FROM BODILY INJURY “INFLICTED” BY ANOTHER 
PERSON, SO AS TO EXEMPT COMPANY FROM LIABILITY UNDER 
DOUBLE INDEMNITY CLAUSE. 

Exemption from liability under double indemnity clause for death due to bodily 
injury “inflicted” by another person held only to extend to intentional injuries to in- 
sured, and therefore not to shooting by insane person; “inflicted” necessarily imply- 
ing action which involves exercise of will. . 

(For other cases, see Insurance, Dec. Dig. § 529.) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by Hazel Hope Myers against the Jefferson Standard Life Insurane Com- 
pany. Judgment for defendant was reversed by the Court of Civil Appeals (21 S. W. 
217), and defendant brings error. Affirmed. 

Moses & Rowe and S. C. Rowe, all of Fort Worth, for plaintiff in error. 

Stone & Guleke, of Amarillo, for defendant in error. 

PowE.L, P. J. The nature and result of this litigation are fully stated by the 
Court of Civil Appeals, in an opinion by Chief Justice Conner. See 271 S. W. 217. 
Briefly, it was a suit upon a double indemnity life insurance policy in the sum of 
$3,000 if death resulted from natural causes. If, on the other hand, it was accidental, 
then it was for $6,000. The insured came to his death as the direct result of the gun- 
shot. wound inflicted by an insane woman. The Court of Civil Appeals awarded a 
judgment for the entire amount sued for, including the double indemnity feature. 

There are but three assignments of error in the application. Two of these are 
based upon the contention that the policy had lapsed at the time the insured died and, 
for that reason, no recovery could be had. The Court of Civil Appeals has treated 
this matter ably and correctly, and we shall merely allude very briefly to this con- 
tention. 

[2] The policy was dated September 7, 1921, but expressly provided that it was 
not to become effective until delivery during the good health of the insured and upon 
the payment of the first annual premium. The payment of the first annual premium. 
The policy was delivered October 4, 1921, and the first annual premium: paid at that 
time. Therefore, under its own terms, it became effective October 4, 1921, and the 
policy provided that similar premiums should be payable on each anniversary of such 
policy. The Court of Civil Appeals held, and we think correctly, that the date of 
the contract was the date of its effectiveness and that the premiums matured annually 
thereafter. In other words, the company, in the absence of a contract to the contrary, 
has no right to collect a premium for almost a month before the insured has any 
protection under the policy. The premium is for a year. Every provision of the 
policy shows this beyond a doubt. Of course, where the insured contracts definitely 
that the premium shall be payable on a certain date, even though less than a year, 
we have a different question. Some of the courts uphold such a provision upon the 
theory that the insured can contract to suit himself and waive his natural rights. 
But this policy contained no such agreement. As stated by the Court of Civil Appeals, 
this same contention was raised by this company unsuccessfully in the recent case 
cf Insurance Co. v. Baker, 260 S. W. 223. The action of the Court of Civil Appeals at 
Dallas in the latter case, overruling the company’s contention, was indirectly approved 
by our Supreme Court when it refused the writ of error. 

From what we have already said, the first two assignments must be overruled. 
The beneficiary was clearly entitled to collect the $3,000. 

[2, 3] There is but one assignment in the application with reference to the double 
indemnity feature of the policy. That assignment reads as follows: 

“The Court of Civil Appeals erred in holding that defendant in error is entitled to 
the double indemnity provided for by the policy, because, as part of the double in- 
demnity provision of the policy, it is specifically provided that such provision shall 
not apply ‘in case death results from bodily injury inflicted by another person,’ but 
the policy does not provide, as do those in the cases passing upon similar provisions, 


that same shall not apply in case death results from bodily injury intentionally in- 
flicted by another person.” 





Life] Jefferson Standard Life Ins. Co. v. Myers 665 


The double indemnity provision of the policy reads as follows: 

“The company will pay the beneficiary in full settlement of all claims hereunder 
double the face amount of this policy if, during the premium paying period, and be- 
fore default in the payment of any premium, and before waiver of any premium on 
account of disability, and before any non-forfeiture provision is in effect, the death of 
the insured results from bodily injury within ninety days after the occurrence of such 
injury, provided death results directly and independently of all other causes from 
bodily injury effected solely through external, violent and accidental means while 
the insured is sane and sober; except these provisions do not apply if the insured 
shall engage in military or naval service or any allied branch thereof, in time of war, 
or in case death results from bodily injury inflicted by another person or by the insured 
himself, or from engaging in aeronautic or submarine operations, either as a passenger 
or otherwise; or from any violation of law by the insured, or from a state of war 
or insurrection, or self-destruction, whether during the first policy year or afterward.” 

It is conceded by counsel for the insurance company that where one is shot to 
death by an insane person, the injury is one due to accidental means, and the company 
is liable if the policy, properly construed, provides that the killing, in order to avoid 
liability of the company, shall be intentionally done. In other words, we have decision 
after decision of our courts holding death to be accidental where an insane person kills 
another and where a sane person unintentionally kills another. It is not necessary to 
cite these authorities. The Court of Civil Appeals in this case so held, and such 
holding is not attacked in the application. 

But counsel attempt to avoid liability for the double indemnity, in spite of afore- 
said admitted rule of law, upon the theory that this death was due to a “bodily in- 
jury inflicted by another person.” In arguing before our court, counsel for the com- 
pany frankly admitted that if the word “intentionally” had preceded the word “in- 
flicted” in the clause just quoted, there would have been no lawsuit; that the com- 
pany would have had no defense to the double indemnity provision of the policy. 

So, there is but one question for our determination. That is, were the courts 
authorized to read into this contract the word “intentionally”? If so, the Court of 
Civil Appeals correctly decided this question and allowed recovery under this pro- 
vision of the contract. 

In the first place, it must be conceded (Insurance Co. v. Crandal, 120 U. S. 527, 
7S. Ct. 685, 30 L. Ed. 740) that when one “inflicts” injury, he “acts.” He must do 
something. In Webster’s New International Dictionary, we are told this word comes 
from the Latin words meaning “to strike.” This dictionary then goes on to say that 
it means “to give, or produce by striking * * * pain,” etc. 

Consequently, it seems clear that the words here used are the same in effect as if 
the provision had exempted the company from liability for double indemnity where 
the injury resulted from “the act” of another person. If this be true, then it is in- 
teresting to see what is involved, legally speaking, in the meaning of the word “act.” 
It seems clear that, in the absence of language expressing a contrary meaning, an 
“act” involves an exercise of the will. . It signifies something done voluntarily. It 
necessarily implies intention. We find these statements abundantly sustained by the 
text-writers and decisions of our courts. For instance, the following: 

Webster’s New International Dictionary defines “act” as follows: 

“Jurisprudence is concerned only with outward acts. * * * The essential elements 
of such acts are three, viz., an exertion of the will, an accompanying state of con- 
sciousness, a manifestation of the will.” 

We are told in Words and Phrases that— 

“An act signifies something done voluntarily by a person. An act is the result 
of the exercise of the will.” 

The same author tells us that, as used in an insurance policy restricting liability 
in case of death of insured by his own “act,” the word implies an “intention.” 

Black’s Law Dictionary, 1891 Edition, p. 20, defines “act” as follows: 

“In its most general sense this noun signifies something done voluntarily by a 
person, the exercise of an individual power; and an effect produced in the external 
world by exercise of the power of a person objectively, prompted by intention and 
proximately caused by a motion of the will.” 

1 Corpus Juris, p. 912, defines “act” as follows: 

“In a more technical sense the word signifies something done voluntarily by a 
person. or in other words, the result of exercise of the will.” 
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In Chapman v. Republic Life Insurance Co., 5 Fed.. Cas. No. 2606, 6 Biss. 238, 
the court said: ; ; 

“The word ‘act’ necessarily implies intention. * * *” 

In the case of Randle v. Birmingham Railway Light & Power Co., 169 Ala. 314, 
53 So. 918, the Supreme Court of Alabama says: 

An act “denotes affirmative action or performance, and an expression of will 
or purpose. * * *” 

Words and Phrases cite this last case in their splendid work. 

In writing contracts, words are to be construed in their legal sense. The prac- 
tically uniform holding that an “act” done involves intention, unless the contrary is 
specified, is particularly true of insurance contracts. For instance, in the case of 
Mutual Life Insurance Co. v. Terry, 82 U. S. (15 Wall.) 580, 21 L. Ed. 236, the insured 
died “by his own hand.” He drank poison therefrom. The policy provided that if the 
insured should “die by his own hand,” the company would not be liable. It will be 
readily observed that, physically speaking, he did die by his own hand. This cannot 
be questioned. But, mentally speaking, he did not do so. He was insane. The Su- 
preme Court of the United States, with only one dissenting justice, held the company 
liable in spite of this provision in the contract. The court said the insured must 
intentionally take his life before the company can escape liability. 

This same rule has been applied by the same great court to a purely accident 
policy. In the case of Accident Insurance Company of North America v. Crandal, 
120 U. S. 527, 7 S. Ct. 685, 30 L. Ed. 740, the insured had an accident policy only. 
The insured, while temporarily insane, hanged himself with a pair of suspenders 
attached to a door knob in his bedroom. The company denied liability on the ground 
that, under the terms of its policy, it was not liable where the death was by “suicide 
Gr sélf-inflicted injuries.” But the Supreme Court, in a unanimous opinion, speaking 
through Justice Gray, held the company liable. He said: 

“The single question to be decided therefore is whether a 1 policy of insurance 
against ‘bodily injuries, effected through external, accidental and violent means,’ and 
occasioning death or complete disability to do business, and providing that ‘this insur- 
ance shall not extend to death or disability which may have been caused wholly or in 
part by bodily infirmities or disease, or by suicide, or self-inflicted injuries,’ covers a 
death by hanging one’s self while insane. 

“The decisions upon the effect of a policy of life insurance, which provides that 

it shall be void if the assured ‘shall die by suicide, or ‘shall die by his own hand,’ go 
far towards determining this question. This court, on full consideration of the con- 
flicting authorities upon that subject, has repeatedly and uniformly held that such a 
provision, not containing the words ‘sane or insane,’ does not include a self-killing by 
an insane person, whether his unsoundness of mind is such as to prevent him from 
understanding the physical nature and consequences of his act, or only such as to pre- 
vent him, while foreseeing and premeditating its physical consequences, from under- 
standing its morai nature and aspect. Life Ins. Co. v. Terry, 82 U. S. 15 (Wall.) 
580 (21 [L. Ed.] 236); Bigelow v. Berkshire L. Ins. Co., 93 U. S. 284 (23 [L. Ed.] 
918) ; Insurance Co. v. Rodel, 95 U. S. 232 (24 [L. Ed.] 433) ; Manhattan L. Ins. Co. v. 
Broughton 109 U. S. 121 ({3 S. Ct. 99] 27 [L. Ed.] 878). In the last case, which 
was one in which the assured hanged himself while insane, the court, repeating the 
words used by Mr. Justice Nelson, when Chief Justice of New York, said that ‘Self 
destruction by a fellow being bereft of reason can with no more propriety be ascribed 
to the act of his own hand than to the deadly instrument that may have bcen used 
by him for the purpose,’ and ‘was no more his act, in the a of the law, than if he 
had been impelled by irresistible physical force.’ 109 U. 132 ({3 S. Ct. 105] 27 
[L. Ed.] 882) ; Breasted v. Farmers’ Loan & T. Co., 4 Hilt 73. In a like case, Vice- 
Chancellor Wood (since Lord Chancellor Hatherley) observed that the deceased was 
subject to that which is really just as much an accident as if he had fallen from Roe 
top of a house.’ Horn v. Anglo-Australian Ins. Co., 30 L. J. (N. S.) Ch. 511; 
7 Jur. (N. S.) 673. And in another case, Chief Justice Appleton said that The. in- 
sane suicide no more dies by his own hand than the suicide by mistake or accident,’ 
and that, under such a policy, ‘death by the hands of the insured, whether by accident, 
mistake, or in a fit of insanity, is to be governed by one and the same rule.’ Eastabrook 
v. Union Ins. Co., 54 Me. 224, 227, 229 [89 Am. Dec. 743]. 

“Many of the cases cited for the plaintiff in error are inconsistent with the 
settled law of this court as shown by the decisions above mentioned. 
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“In this state of the law, there can be no doubt that the assured did not die ‘by 
suicide,’ within the meaning of this policy ; and the same reasons are conclusive against 
holding that he died by ‘self-inflicted injuries.’ If ‘self-killing,’ ‘suicide,’ ‘dying by 
his own hand,’ cannot be predicated of an insane person, no more can ‘self-inflicted 
injuries’; for in either case it is not his act.” 

It is unnecessary to pursue further this line of authority. Most of the states, 
including Texas, follow this rule. It is sound in our judgment. 

Under aforesaid authorities, if the insured in the case at bar had suicided while 
insane, he would have been entitled to recover. We can perceive no reason to apply 
a different rule where he is killed by an insane person. In either event, the death is 
caused by the act of an insane person, and is not an “ast” in contemplation of law. 

It would deprive practically every policyholder in this company of his double 
indemnity insurance if we should construe this policy as counsel insist it be con- 
strued. The contention is that there is no liability for double indemnity where the 
insured is killed by another person, whether it is done intentionally or unintentionally, 
sane or insane. In other words, if you are killed and death is due to an act of a 
human being, you cannot recover. It is very rare that an accident is disconnected 
from the act of some other person. If the company is correct, then automobile 
collisions, crossing wrecks on railroads, and hundreds of other accidents which readily 
suggest themselves, are outside the policy protection. If a workman, on top of a 
building, threw a brick off and it fell on a passerby and killed him, the deceased could 
not recover. And this, too, regardless of how innocent the thrower of the brick may 
have been. We dislike to so construe a policy provision as to render it practically 
worthless to most of the policyholders. All counsel in the case, and the Court of 
Civil Appeals, say that they have found no case exactly in point with the contract 
now under consideration. Neither have we. But we are unwilling to blaze the way 
by establishing a rule which would do much violence to the rights of all policy- 
holders and which would overturn practically all the courts in their legal definition of 
an “act” or “injuries inflicted.” If the company had inserted in this policy language 
which clearly effected the purpose for which it now contends, the policyholders 
would have had no particular cause to complain. But it left the meaning open and in 
doubt. Construction is necessary. Under such circumstances, all the courts hold 
that contracts of this kind must be construed most favorably for the insured. Under 
that rule, we are of the view that, before this company can escape liability under the 
double indemnity clause here involved, it must appear that the injury inflicted by 
another person was intentionally inflicted. The insane person shooting Myers did not 
exercise any intention. Insane people have no purpose in mind. Their mind is gone. 

The construction we have given this policy provision is reasonable and protects the 
company where a person intentionally injuries the insured. When Myers took this 
policy, he knew it had that effect under all the decisions of the courts. He could not 
reasonably have known his protection was further impaired. The life insurance com- 
panies, after the decisions referred to, changed their policies against suicide and denied 
liability, whether the insured was “sane or insane,” when he took his own life. Clear 
language should be used, so that those taking policies may know exactly what they 
purchase, if the company intends to overrule the legal meaning which the courts have . 
always given to the words they used. 

We recommend that the judgment of the Court of Civil Appeals be affirmed. 

Cureton, C. J. The judgment recommended in the report of the Commission of 
Appeals is adopted, and will be entered as the judgment of the Supreme Court. 
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FIRE 


RUTHERFORD et al. v. ROYAL INS. CO., Limited, et al. (No. 2462.) 
(Circuit Court of Appeals, Fourt District. April 20, 1926.) 
12 Federal Reporter (2d) 880 
1. INSURANCE—FIRE WHICH, COMBINED WITH ANTECEDENT DE- 

FECTS, RENDERS BUILDING INCAPABLE OF REPAIR UNDER 

BUILDING ORDINANCES, CREATES TOTAL LOSS. 

Insurer of an old building assumes the risk that injury by a fire that only partially 
destroys the building may, combined with antecedent defects due to its age, render it 
incapable of repair under building ordinances, and in such case the loss is total. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


2. INSURANCE—WHERE BUILDING PARTIALLY DESTROYED BY FIRE 
WAS CONDEMNED AND TORN DOWN, BECOMING TOTAL LOSS 
TO OWNER, IT WAS A QUESTION FOR JURY WHETHER SUCH 
LOSS WAS RESULT OF THE FIRE. 

Where an insured building, admittedly of the value of $21,000, and rented for 
$5,000 a year, was damaged by fire to the extent of $4,000, but after the fire was 
condemned by the municipal authorities, who refused to permit its repair, and ordered 
it torn down, becoming a total loss to insured, it was a question for the jury whether 
such loss was not the result of the fire, though in part due to the previous condition 
of the building. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


In Error to the District Court of the United States for the Western District of 
North Carolina, at Asheville; Edwin Y. Webb, Judge. 

Action at law by Laura W. Rutherford and another against the Royal Insurance 
Company, Limited, and the Liverpool & London & Globe Insurance Company, Limited. 
From the judgment, plaintiffs bring error. Reversed and remanded. 

Julius C. Martin, of Washington, D. C., (J..G. Merrimon, Martin, Rollins & 
Wright, and Merrimon, Adams & Adams, all of Asheville, N. C., on the brief), for 
plaintiffs in error. 

Daniel MacDougald, of Atlanta, Ga. (R. R. Williams, of Asheville, N. C., King, 
Spalding, MacDougald & Sibley, of Atlanta, Ga., and Jones, Williams & Jones, of 
Asheville, N. C., on the brief), for defendants in error. 

Before Waddill, and Parker, Circuit Judges, and McDowell, District Judge. 

Parker, Circuit Judge. Two actions were instituted by Mrs. Laura W. Ruther- 
ford and the United Cigar Stores Company, one against the Royal Insurance Com- 
pany to recover on a fire insurance policy, insuring a building of Mrs. Rutherford 
for the sum of $4,000, and the other against the Liverpool & London & Globe Insur- 
ance Company to recover on two policies for the aggregate sum of $15,000 insuring 
the same building. The two actions involved the same issues and were by consent 
tried together as one action. The jury, under the instruction of the court, returned 
a verdict for the plaintiffs in the consolidated cases for the sum of $4,000, and plain- 
tiffs bring this writ of error. 

The policies in suit were issued on a three-story brick building in the principal 
business section of the city of Asheville, N. C. It belonged to Mrs. Rutherford, and 
was leased to the United Cigar Stores Company for a term of 15 years from May 5, 
1915, at an annual rental of $5,000. It was occupied by the Cigar Stores, a shoe 
store, a barber shop, a tailoring establishment, a dentist, and a men’s furnishing 
store. A fire occurred on February 14, 1924, which so damaged the building that it 
was no longer habitable or usable for any purpose. On February 16th, two days 
after the fire, a committee appointed by the board of commissioners of Asheville in- 
spected the building and recommended its condemnation and removal. On February 
18th the board adopted and approved the report of this committee and directed that 
Mrs. Rutherford be notified to raze and remove the building at once. This notice 
was served on her the following day. On March 7th she made application to the 
board for a permit to repair and restore the building, but on the following day this 
application was denied, and she proceeded shortly thereafter to tear down and remove 
the building in accordance with the notice which had been served upon her. 

The contention of Mrs. Rutherford was that she sustained a total loss of the 
building as the result of the fire; that before the fire occurred she had a building full 
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of tenants bringing her in an annual income of $5,000; that after the fire, and as a 
result thereof, the building was uninhabitable and in such a condition that it had to 
be torn down. The contention of the defendants was that Mrs. Rutherford had not 
sustained a total loss as a result of the fire; that the fire, as a matter of fact, had 
caused but little damage; and that it had merely revealed, and not caused, the condition 
which led to its being torn down. An agreement was entered into between Mrs. 
Rutherford and the companies, in which the sound value of the building prior to the 
fire was fixed at $21,000, and the physical damage to the building was fixed at $4,000, 
but with the express reservation on the part of Mrs. Rutherford that she should not 
be precluded thereby from claiming a total loss under the policies. 

The policies were in the standard form. Defendants rely particularly upon the 
language of the insuring clause, which provides that the company “does insure Laura 
W. Rutherford and legal representatives to the extent of the actual cash value (ascer- 
tained with proper deductions for depreciation) of the property at the time of loss 
or damage, but not exceeding the amount which it would cost to repair or replace 
the same with material of like kind and quality within a reasonable time after such 
loss or damage, without allowance for any increased cost of repair or reconstruction 
by reason of any ordinance or law, regulating construction or repair and without 
compensation for loss resulting from interruption of business or manufacture, 
* * * against all direct loss and damage by fire.’ They also rely upon the clause 
as to hazards not covered as follows: “This company shall not be liable for loss or 
damage caused directly or indirectly by invasion, insurrection, riot, civil war, or 
commotion, or military or usurped power, or by order of any civil authority.” 

Defendants admitted liability under the policies for the sum of $4,000, the amount 
of the physical damage agreed upon, and the court directed a verdict for that amount. 
This writ of error, therefore, presents but one point for our consideration: Was 
there sufficient evidence to go to the jury on the question of total loss? We think 
that there was. 

[1] The question in the case, which is one of fact, is whether, as a result of the 
fire, the building was so damaged that it could not be repaired under the building laws 
of the city, and consequently had to be torn down, or whether the fire merely re- 
vealed, and did not cause, the damaged condition. If the fire resulted in the condi- 
tion which necessitated the destruction of the building, and which, because of local 
ordinances, made impossible its repair, the insured was entitled to recover as upon a 
total loss. The rule, as we understand it, is well stated in Corpus Juris as follows: 

“If by reason of public regulations as to the rebuilding of buildings destroyed by 
fire, such rebuilding is prohibited, the loss is total, although some portion of the 
building remains which might otherwise have been available in rebuilding. So, also, 
if the insured building is so injured by the fire as to be unsafe and is condemned by 
the municipal authorities, the loss is total.” 26 C. J. 351; Monteleone v. Royal Ins. 
Co., 47 La. Ann. 1563, 18 So. 472, 56 L. R. A. 784; Hamburg-Bremen Fire Ins. Co. v. 
Garlington, 66 Tex. 103, 18 S. W. 337, 59 Am. Rep. 613; Larkin v. Glens Falls Ins. 
Co., 80 Minn. 527, 83 N. W. 409, 81 Am. St. Rep. 286; Hewins v. London Assur. 
Corp., 184 Mass. 177, 68 N. E. 62; King v. Niagara Fire Ins. Co., 234 Mass. 301, 
125 N. E. 572. 

The defendants contend, however, that this rule has no application here, because, 
they say, the condition which brought about the destruction of the building and pre- 
vented its repair was not the result of the fire, but of conditions existing prior thereto. 
Of course, if the fire did not cause, either in whole or in part, the condition which 
necessitated the destruction of the building and prevented its repair, defendants 
would not be liable as upon a total loss. But, on the other hand, if, because of the 
antecedent condition, the fire did cause a total loss, by rendering the building unfit 
for occupancy and incapable of being repaired, the defendants would be liable as 
upon a total loss, even though it should appear that, but for the antecedent weakened 
and impaired condition, the fire would not have produced such result. In such case 
“it makes no difference that the condition after the fire is due in part to causes 
existing before.” 14 R. C. L. 1303. 

The case of Monteleone v. Royal Ins. Co., supra, involved a similar situation to 
the case at bar, and the rule applicable and the reason therefor is well stated in that 
case as follows: “Is not the assured entitled, under any interpretation of the policy, 
to some other and better indemnity for a loss by fire than the cost of repairs on the 
building, that cannot be made safe by any repairs? A total loss may be claimed though 
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the walls of a building stand and the elements that composed it be not entirely con- 
sumed. It is the same, we think, when the insured building cannot be made secure 
by repairs. Nor will it make any difference in such cases of constructive total loss, 
that the condition after the fire is due, in part, to causes existing before. Such cases 
are deemed the remote, not the proximate, causes of the loss. The insurer taking a 
risk on an old, and in this instance an insecure, building, incurs the obligation to pay 
for a total loss if the injuries by the fire, combined with antecedent defects, make 
repairs impracticable. The value of the old building at the time of the fire is the 
measure of the indemnity promised by the policy.” 47 La. Ann. 1568, 18 So. 473, 56 
L. R. A. at 789. 

[2] In this case, there is no dispute as to the fact that insured sustained a total 
loss of her building. The dispute concerns the cause of the loss. It seems to us 
that the evidence warrants the conclusion that the loss was occasioned by the fire. 
Prior to the fire, the building was standing uncondemned. It was filled with tenants, 
from whom Mrs. Rutherford was receiving rent amounting to $5,000 per year. De- 
fendants admit that at that time it was worth $21,000. As a result of the fire, the 
building was no longer habitable. It immediately ceased to bring in rents, repairs 
were forbidden, and it was condemned and ordered to be torn down. It needs no 
argument to show that Mrs. Rutherford sustained a total loss of her property, and 
a reasonable inference is that she sustained it as a result of the fire. Even though 
the building was weak and frail beforehand, nevertheless if, but for the fire, it would 
have continued to have value as rentable property, and if it was so damaged by the 
fire that it ceased to have any value whatever, the fire was the proximate cause of 
the loss, the producing cause, without which it would not have occurred. 

In view of the admission by the defendants that the sound value of the building 
immediately prior to the fire was $21,000, it would seem that they are precluded from 
contending that its admittedly worthless condition immediately following the fire was 
due wholly to its antecedent condition. This admission, when considered with the 
undisputed evidence as to the worthless condition after the fire, would indicate that 
this condition was the result of the fire occurring in an old and insecure building, and 
that the fire did not merely reveal the condition of a building already worthless, but, 
in conjunction with antecedent defects, rendered worthless a building which prior 
thereto had a value of $21,000. At all events, these were circumstances to go to the 
jury, with the other evidence, on the question as to whether there was a total loss 
of the building as a result of the fire. 

We are not impressed with the argument that, because, under the language of the 
insuring clause above quoted recovery is limited to the repair or replacement of the 
damaged property, no more can be recovered in this case than what would have been 
the cost of replacing the burned parts of the building, if repairs had been allowed. 
In the first place, the argument begs the question. If it be granted that the recovery 
must be limited to the cost of repairing or replacing the property damaged, without 
reference to building laws, it by no means follows that it should be limited to the 
replacing of burned parts of the building. If the building was burned to such an 
extent as to necessitate its destruction, then the cost of repairing and replacing would 
extend to the entire building, and not merely to the cost of making repairs, which it 
would not be possible to make. In the second place, we think that the clause relied 
upon by defendants was intended to apply to cases of partial destruction and not to 
cases of total loss, where the measure of recovery is the actual cash value of the 
property destroyed. King v. Niagara Ins. Co., 234 Mass. 301, 125 N. E. 572; Second 
Society of Universalists v. Royal Ins. Co., Ltd., 221 Mass. 518, 109 N. E. 384, Ann. 
Cas. 1917E, 491. The question, therefore, comes back to the original question as to 
whether the fire caused a total loss. 

From what has been said, it follows that the District Court was in error in 
refusing to submit the question of total loss to the jury, and the judgment is accord- 
ingly reversed, and the case remanded for a new trial. 

Reversed. 





Fire] Schmitt v. Gripton 671 


SCHMITT v. GRIPTON. (Civ. 5355.) 
(District Court of Appeal, First District, Division 1, California. April 14, 1926.) 
247 Pacific Reporter 505 
1. INSURANCE. 


Provision in fire policy for payment of premiums by mortgagee of insured prop- 
erty will be construed most strongly against insurers. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—PROVISION FOR PAYMENT OF PREMIUMS BY MORT- 
GAGEE OF INSURED PROPERTY, CONTAINED IN “CONDITION 
ONE” OF FIRE POLICY, HELD NOT TO BE COVENANT TO PAY. 
Clause attached to fire policy, “Condition one—in case the mortgagor or owner 

shall neglect to pay any premium due under this policy, the mortgagee shall on 

demand pay the same,” held not covenant which would require payment by mortgagee 
in action by insurer’s assignee after insured failed to pay, in absence of express or 
implied promise. 

(For other cases, see Insurance, Dec. Dig. § 182.) 

Appeal from Superior Court, City and County of San Francisco; James M. 
Troutt, Judge. 

Action by Sydney L. Schmitt against Walter A. Gripton. Judgment for plaintiff, 
and defendant appeals. Reversed. 

_ F. Walton Brown and Leet W. Bissell, both of Los Angeles, for appellant. 

Edward J. Jose, of San Francisco, for respondent. 

CasuHin, J. An action to recover the earned premiums upon certain policies of 
fire insurance from the mortgagee of the insured property. 

The court found, in accordance with the allegations of the complaint, that three 
policies of insurance were executed and delivered by respondent’s assignors to Cali- 
fornia Lumber Products Company, a corporation, insuring property owned by the 
latter in Mendocino county against loss by fire; that at the special instance and 
request of appellant there was attached to éach a clause providing that any loss within 
the terms of the policy should be payable to the mortgagee, and that it was further 
provided therein that, should the corporation neglect to pay any premium on such 
policy the mortgagee would on demand pay the same; that the insured failed to pay; 
that demand was made therefor upon the mortgagee, and, upon his refusal, the poli- 
cies were canceled. 

Upon the findings, judgment for the aggregate amount of the earned premiums 
was entered against the mortgagee, and the appeal was taken by him therefrom. 

The clause attached to each policy was the standard form of mortgage clause, the 
material portions of which are as follows: 

“Standard Forms Bureau Form 371 (May, 1923). 

“Mortgage Clause With Full Contribution. 

“(Only for Policies Covering Buildings.) 

“Loss or damage, if any, under this policy, on buildings only, shall be payable to 
Walter A. Gripton, mortgagee (or trustee), whose mail address is , as interest 
may appear. Subject to all the terms and conditions hereinafter set forth in this 
rider, this insurance, as to the interest of the mortgagee only therein, shall not be 
invalidated by any act or neglect of the mortgagor or owner of the within described 
property, nor by any foreclosure or other poceedings or notice of sale relating to 
the property, nor by any change in the title or ownership of the property, nor by the 
occupation of the premises for purposes more hazardous than are permitted by this 
policy.: 

“Condition one—In case the mortgagor or owner shall neglect to pay any premium 
due under this policy, the mortgagee (or trustee) shall, on demand, pay the 
same. * * *” 

Appellant urges as the ground for his appeal that the pragraph of the mortgage 
clause, designated therein as “condition one,” should not be construed as a covenant 
cn his part to pay the premiums, but as a condition which, if not complied with, would 
prevent recovery by him under the preceding provisions thereof. 

In the few cases wherein similar clauses have been considered, the word “provided” 
was used where in the instant case the word “condition” appears, the decisions fol- 
lowing the determination from the use of the word in connection with the provision 
that, “in case the mortgagor or owner shall neglect to pay any premitim due under 
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this policy, the mortgagee (or trustee) shall on demand pay the same,” whether a 
condition or a covenant should be implied. 

In St. Paul Fire, etc., Ins. Co. v. Upton, 2 N. D. 229, 50 N. W. 702, the clause 
mentioned was construed as an absolute agreement to pay the premiums; while in the 
later cases of Home Ins. Co. v. Union Trust Co., 40 R. I. 367, 100 A. 1010, L. R. A. 
1917F, 375, and Coykendall v. Blackmer, 161 App. Div. 11, 146 N. Y. S. 631, the same 
clause being under consideration, it was held that a condition and not a covenant was 
thereby created; and such was the view of the author of the opinion in Johnson, San- 
som & Co. vy. Fort Worth State Bank (Tex. Civ. App.) 244 S. W. 657, the question, 
however, not being decided in the latter case. 

In Boston Safe Dep. & Trust Co. v. Thomas, 59 Kan. 470, 63 P: 472, the case 
principally relied upon by respondent, and which was distinguished upon its facts in 
the two cases last cited, the facts were that the agent of the mortgagee negotiated 
for the insurance and the mortgage clauses were attached at his request; these cir- 
cumstances being considered by the court in construing the clause in question: 

In Home Ins. Co. v. Union Trust Co., supra, the court said: 

“There is nothing in the context of this instrument which requires a construction 
of this clause as a covenant. The parties have used the technical word ‘provided,’ 
to which the courts in numerous cases have applied a certain well-known construc- 
tion. The mortgage clause in question is in the standard form, and presumably was 
carefully worded by experienced lawyers who were familiar with the customary legal 
construction of the word. Had the intention been that the word ‘provided,’ as used 
in this clause, should not be given its primary legal meaning and effect, but that: the 
clause should be construed as a covenant rather than a condition, any possible am- 
biguity could easily have been removed by the addition of a few words such as ‘and 
it is agreed’ or any similar phrase.” 

[1, 2] The language of the clause is to be construed most strongly against the 
insurers (26 Corp. Jur. “Fire Insurance,” 72; Welch v. British American Assurance 
Co., 148 Cal. 223, 82 P. 964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396; Pacific Heating, 
etc., Co. v. Williamsburgh, etc., Ins. Co., 158 Cal. 367, 111 P. 4; Greer-Robbins Co. v. 
Insurance Co. of State of Pennsylvania, 47 Cal. App. 63, 190 P. 187); and, if the 
word “provided” as used in the policies considered in St. Paul Fire Ins. Co. v. Upton 
and Boston Safe Dep. & Trust Co. v. Thomas, supra, might in the connection stated 
be held to be equivocal, and that a condition was not thereby expressed with certainty, 
the use of the word “condition” in the same connection fairly removed the ambiguity 
and clearly expressed the intention that the clause should be construed in the sense 
which the word implies, namely, as a condition, and not a covenant. While the court 
found that the mortgage clauses in the instant case were attached at the request of 
appellant, the evidence shows that, according to his agreement with the mortgagor, the 
latter was to procure insurance upon the mortgaged property, the loss to be payable 
to the former as further security; that the policies were procured through the agency 
of a broker, who, at the invitation of appellant’s attorney, met at the latter’s office 
in San Francisco the manager of the corporation mortgagor, at which conference the 
attorney was present. The broker was then advised as to the amount of insurance 
and the form of the policies required. Thereafter the persons mentioned, with an 
agent for one of the insurers, visited the property, following which the policies were 
issued to the broker and delivered to the attorney. Through an oversight on the 
part of the broker the mortgage clauses were not then attached, but were by him, at 
the request of the attorney, procured; these with the policies being subsequently deliv- 
ered to the appellant in accordance with the original agreement with the insured. Had 
an ambiguity appeared in the expression of the intention of the parties in the mort- 
gage clauses, this evidence, which supports the finding mentioned, would have been 
relevant for the purpose of ascertaining such intention; but where, as here, the inten- 
tion is expressed with certainty, the circumstances shown and the finding were imma- 
terial. Salter v. Ives, 171 Cal. 790, 792, 155 P. 84. 

In Colby vy. Thompson, 16 Colo. App. 271, 64 P. 1053, cited and relied upon by 
respondent, a mortgagee, in consideration of the renewal of certain policies insuring 
the mortgaged property, agreed unconditionally to pay the premiums. In the instant 
case such facts do not appear. There were procured by the broker, as testified by 
him, two extensions of the time for the payment of the premiums, the first upon his 
representation that payment would be made (for which no authority from appellant 
was shown), and the second following the request that appellant make such payment. 
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The latter request followed the voluntary hesleveapecy? of the insured, at which time 
appellant had taken possession of the mortgaged property under the terms of his 
mortgage, the appellant in reply thereto stating that the property might be taken over 
by others, in which event, as testified by the broker, “he would try to turn the policies 
to whatever interests might take over the plant.” No other or further promise was 
shown, and it is not contended that the extensions were otherwise induced or that 
appellant failed in any respect to perform. 

It being our conclusion that the clause mentioned should be construed as a condi- 
tion, and that the evidence was insufficient to support a finding that the mortgagee, 
after the issuance of the policies and the attachment thereto of the mortgage clauses, 
expressly or impliedly promised to pay the premiums, the judgment is reversed. 

We concur: Tyler, P. J.; Knight, J 


HOME INS. CO. v. WOLFMAN 
(Supreme Court of Delaware. Jan. 19, 1926.) 
134 Atlantic Reporter 50. 

. INSURANCE—INSTRUCTION THAT INSURANCE COMPANIES WERE 
LIABLE TO STOREKEEPER FOR DAMAGES FROM LIGHTNING, BUT 
NOT FROM WINDSTORMS, HELD PROPER, WHERE POLICY COV- 
ERED LOSS BY LIGHTNING AND EVIDENCE CONFLICTED AS TO 
HOW MUCH DAMAGE WAS CAUSED THEREBY. 

Instruction that insurance companies were liable to storekeeper for damage caused 
by lightning or by water reaching goods as result of lightning, but not that caused by 
cyclone, tornado, or windstorm, or water reaching goods as result of them, held proper 
in action on policy covering loss by lightning, where there was conflict in evidence 
as to how much of damage was caused thereby. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 


2. INSURANCE—WHERE THERE WAS EVIDENCE SHOWING THAT 
DAMAGE WAS CAUSED ENTIRELY BY LIGHTNING, IN ACTION ON 
POLICY COVERING LOSS BY LIGHTNING, BUT NOT BY WIND, 
VERDICT FOR INSURED HELD NOT SPECULATIVE. 

Where there was evidence showing that damage was caused entirely by lightning, 
in action on policy covering loss by lightning, but not by cyclone, tornado, or wind- 
storm, verdict for insured held not speculative, on ground that evidence failed to show 
how much damage was due to lightning. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Superior Court, New Castle County. 

Action by Benjamin Wolfman against the Home Insurance Company, tried with 
actions against six other insurance companies by agreement of counsel. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

Wolcott, Ch., Pennewill, C. J., and Harrington and Richards, JJ., sitting. 

Charles F- Curley, of Wilmington, and Horace M. Schell, of Philadelphia, Pa., 
for plaintiff in error. 

Daniel O. Hastings, Clarence A. Southerland, and John J. Morris, Jr., all of 
Wilmington, for defendant in error. 

The plaintiff below, Benjamin Wolfman, brought actions of assumpsit against 
seven insurance companies, on: seven fire insurance policies containing the usual 
“lightning clause.” The plaintiff claimed a total damage to his stock of $7,254.46, and 
a total damage to his fixtures of $2,340.00, making a total claim of $9,594.46. By 
agreement of counsel, the seven cases were tried together, the jury to render special 
verdicts, if it should find the plaintiff sustained loss by lightning in the form of 
answers to certain questions, the material question being: What direct loss or damage 
was sustained by the plaintiff by reason of lightning, distinguishing between merchan- 
dise and fixtures? And that any verdict rendered should be apportioned among the 
respective defendants. The jury rendered a special verdict, and assessed the direct 
loss or damage by lightning to the merchandise at $3,928.30, and the loss to the fix- 
aures as $1,309.44, or a total damage of $5,237.74. 

The plaintiff occupied a store at 503 Market Street in the city of Wilmington, 
where he carried on the business of selling men’s furnishings. The store was long 
and narrow. Through the front half of its length it was two and a half stories in 
height, but in the rear it was only one story in height. Immediately to the south of 
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the plaintiff’s store, and on the corner of Fifth and Market Streets is the Central 
National Bank, the wall of which rises a considerable distance above the rear of the 
plaintiff’s store. 

The plaintiff claimed and undertook to prove that on June 25, 1924, an unusually 
heavy storm occurred, accompanied by lightning, thunder, very heavy wind, and 
extraordinary heavy rain. During this storm, the rear of plaintiff’s store was struck 
by lightning, which tore an opening or hole in his roof. The bolt of lightning burned 
or charred the ends of the rafters of the roof, melted the tar paper, scorched and 
blackened the shelving and some of the merchandise, and apparently discharged itself 
into the metallic portion of the cash register, standing near the point where the light- 
ning entered the store, since the metal portion of the cash register was found in a 
molten state after the storm. A great quantity of water entered the store through the 
hole thus made in the roof. Several minutes after the lightning struck the building, 
bricks and timbers were precipitated upon the rear of the plaintiff's roof from the 
top of the Central National Bank building. Some of these bricks came through the 
hole in the roof and entered the store. 

The defendant contended that according to the evidence, on the afternoon of 
June 25, 1924, during an exceptionally violent and heavy windstorm or cyclone accom- 
panied by heavy rain, large quantities of water entered plaintiff’s store through an 
opening or collapse in the flat roof one-story portion, the said opening being close 
to the wall of the Central National Bank building, which immediately adjoined plain- 
tiff’s store on the south. Thereby plaintiff’s goods and fixtures were damaged. Dur- 
ing the early action of the cyclone, its force tore the roof from the Baynard Building 
at the southwest corner of Fifth and Market Streets and hurled it upon the top of 
the Central National Bank building at the northwest corner, which, as already stated, 
immediately adjoined the plaintiff’s store for its entire depth. A large quantity of 
bricks and other material from the chimney and top of the north wall of the Central 
National Bank building was dislodged and precipitated on and through the said flat 
roof of the plaintiff’s store at the place in the said flat roof where the great quanti- 
ties of water entered the store. 

The plaintiff claimed at the trial that all of his damage was due to lightning and 
to rain which entered the building through a hole caused by lightning, and that, there- 
fore, he was entitled to recover the full amount of his claim. 

The defendant claimed, first, that there was no lightning on the day in question; 
second, that if there were any lightning, it did not strike the plaintiff’s store; third, 
that if it did strike the plaintiff’s store, it did not make the hole in the roof; fourth, 
that all of the plaintiff’s damage was due to the bricks and timbers from the Central 
National Bank having fallen upon the plaintiff's roof and made the hole in the roof; 
fifth, that if lightning did do any damage at all, it did not do all of the damage, and 
that part of the damage, at least, was done subsequently by falling bricks and timber. 

In support of his fifth contention, the plaintiff in error, the defendant below, 
cited: Warmcastle v. Scottish Union & National Insurance Co., 201 Pa. 302, 50 A. 
941; Id., on retrial 210 Pa. 362, 59 A. 1105; Beakes v. Phoenix Ins. Co., 143 N. Y. 402, 
38 N. E. 453, 26 L. R. A. 267; Clement on Fire Insurance as a Valid Contract, 126; 
4 Cooley’s Briefs on the Law of Insurance, p. 3034; Palatine Insurance Co. v. Coyle 
(Tex. Civ. App.) 196 S. W. 560; Coyle v. Palatine Ins. Co. (Tex. Com. App.) 222 
S. W. 973; O’Connor v. Columbia Ins. Co., 169 Mo. App. 150, 152 S. W. 396; Spring 
Garden Ins. Co. v. Imperial Tobacco Co., 132 Ky. 7, 116 S. W. 234, 20 L. R. A. 
(N. S.) 277, 136 Am. St. Rep. 164; German American Insurance Co. v. Hyman, 42 
Colo. 156, 94 P. 27, 16 L. R. A. (N. S.) 77; National Masonic Association v. 
Shryock, 73F. 774, 20 C. C. A. 3; Parshall v. Mechanics’ & Traders’ Ins. Co. (Mo. 
App.) 245 S. W. 354; National Association of Railway Postal Clerks v. Scott, 155 
F. 92, 83 C. C. A. 682. 

The defendant in error, the plaintiff below, contended that the case merely in- 
volved a question of evidence. 

In reply to the cases cited by the plaintiff in error, he cited, however, 17 C. J. 756; 
3 Williston on Contracts, § 1345; 26 C. J. 556 Beakes v. Commercial Union Assurance 
Co., 20 - Y. S. 37;? Walker v. Underwriters Association, 142 Mich. 162, 105 
N. W. 597. 

PENNEWILL, C. J., delivering the opinion of the court: The plaintiff in error, the 
defendant below, seeks in this court to reverse the judgment of the lower court on the 


1 Reported in full in the New York Supplement; not reported in full in 65 Hun, 621. 
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ground that the plaintiff did not produce any evidence from which the jury could 
determine how much of the damage was caused by lightning, and how much by the 
wind. The clause contained in the policies sued on, and which on this writ of error is 
the material portion of the policy contracts, reads as follows: 

“This policy also covers direct loss or damage to the property insured by light- 
ning (meaning thereby the commonly accepted use of the term ‘lightning’ and in no 
case to include loss or damage by cyclone, tornado, or windstorm) whether fire 
ensues or not.” 

The plaintiff in error, the defendant below, does not conterid in this court, as it did 
in the court below, that the plaintiff sustained no damage from lightning. His case 
here is based entirely on the evidence produced by the plaintiff, and it is admitted 
that it appears from such evidence that®some damage was done to the plaintiff’s mer+ 
chandise and fixtures by lightning—the peril insured against. But the defendant in- 
sists that it also appears from plaintiff’s evidence, that part of the damage he suffered 
was caused by wind, which was not insured against; and there being no evidence 
showing how much of the damage was caused by lightning alone, the jury had nothing 
from which they could determine the amount of such damage. The defendant, there- 
fore, claims that the verdict was speculative and the judgment of the lower court 
should be reversed. 

All the assignments of error go to this one point, and need not be quoted. 

{1] The plaintiff does not concede that his damage resulted in part from wind, 
but on the contrary claims that it was caused by lightning alone. It was only for such 
damage that he sought to recover in the court below, and he insists that the evidence 
he produced at the trial was sufficient to warrant the jury in believing that all the 
damage he sustained was caused by lightning. If the evidence was sufficient to war- 
rant such belief we are bound to conclude that the jury, in reaching their verdict, 
had regard to damage caused by lightning only. And this conclusion is aided by the 
fact that the court, in its charge, confined the jury to such damage. In view of the 
contract sued on, the testimony given, and the contentions of counsel, the court 
properly instructed the jury as follows: 

“Under the language of the policies, here in suit, while the defendant companies 
were liable for any direct loss or damage caused by lightning or by water which 
reached the goods or fixtures solely by reason of the action of the lightning, they 
were not and are not liable for any damages caused by cyclone, tornado or wind- 
storm nor for damages caused by water which reached said goods or fixtures by 
reason of the action of any cyclone, tornado or windstorm. 

“As a corollary to the foregoing instruction, we say to you that the plaintiff is 
entitled to recover all damage which he may have proven to your satisfaction, by a 
preponderance of the evidence, which was caused by lightning itself, or by rain 
which reached the merchandise or fixtures of the plaintiff solely by reason of the 
action of the lightning.” 

[2] The only question, therefore, for this court to determine is whether there was 
any evidence from which the jury could reasonably believe that all of the damage the 
plaintiff sustained was caused by lightning. To do this, it will be necessary to 
examine the evidence, showing or tending to show that lightning made the hole in the 
roof of the building through which the water entered that damaged the plaintiff’s 
fixtures and merchandise. The plaintiff says the hole was made by a bolt of light- 
ning; the defendant claims it was made by the falling of bricks and timbers on the 
roof, precipitated from the top of an adjoining building by a terrific windstorm. The 
important and crucial question is, Was the hole in the roof caused by lightning alone, 
or rather, was there any evidence which justified the jury in believing it was? 

(The court here analyzed the evidence.) 

[3] The court are of the opinion that under the evidence the jury might reason- 
ably believe the entire damage suffered by the plaintiff was caused by lightning. Such 
being the case, the judgment of the lower court must be affirmed, for it is well settled 
law in this state that if there is any evidence which justified the verdict rendered, 
or upon which the verdict could be reasonably based, it should not be disturbed. 

Our analysis of plaintiff’s evidence, and the conclusion drawn therefrom, make it 
unnecessary to comment on the authorities cited by the plaintiff in error, the defendant 
below. Warmcastle v. Scottish Union & National Insurance Co., 201 Pa. 302, 50 
A, 941; Id., on retrial, 210 Pa. 362, 59 A. 1105; Beakes v. Phoenix Ins. Co., 143 N. Y. 
402, 38 N. E. 453, 26 L. R. A. 267; and other cases cited in the brief of the plaintiff 
in error. 
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The present case is, in its facts, unlike those upon which the defendant below 
relies, in that there is evidence which warrants the conclusion that all the damage 
was caused by the peril insured against. It is not a case where the damage was clearly 
and unquestionably caused, in part, from the peril insured against and, in part, from 
a peril not insured against. 

The judgment of the court below will be affirmed. 


COLONIAL TRUST CO v. FIREMAN’S FUND INS. CO. (No. 17183.) 
(Court of Appeals of Georgia, Division No. 1. June 15, 1926.) 
133 Southeastern Reporter 652. 
; (Syllabus by thegCourt.) 

1. REFUSAL OF NEW TRIAL. 

The judge did not err in refusing a new trial. 

2. INSURANCE—HUSBAND OF OWNER OF PROPERTY WAS WITH- 
OUT INSURABLE INTEREST AND LEGALLY INCAPABLE OF TAK- 
ING OUT POLICY; WHERE POLICY TO WHICH MORTGAGEE 
CLAUSE WAS ATTACHED WAS IN NAME OF HUSBAND OF OWNER, 
IT WAS NOT ENFORCEABLE BY MORTGAGEE. 

The policy of insurance was issued to R. C. Shaw, who had no title to the 
property and therefore was “without insurable interest and legally incapable of taking 
out a policy” on the property covered by the policy. 

(a) As R. C. Shaw was not the owner of the property insured, the principle 
announced in Southern States Fire & Casualty Ins. Co. v. Napier, 22 Ga. App. 361 (3), 
96 S. E. 15, is not applicable to this case. 


(For other cases, see Insurance, Dec. Dig. §§ 114, 115[7].) 


Error from Superior Court, Tift County; R. Eve, Judge. 

Suit by the Colonial Trust Company against the Fireman’s Fund Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Affirmed. 

R. C. Shaw secured two policies of insurance on a dwelling house which was 
owned by his wife, one with the Fire Association of Philadelphia for 2,500, and the 
cther in the Fireman’s Fund Insurance Company for $1,000. To the latter policy was 
attached what is known as a “New York Standard mortgage clause,” with the loss 
payable to the Marietta Trust & Banking Company, to which company a deed to the 
property insured had been given by Robert M. Smith to secure a loan. Smith subse- 
quently conveyed the property to Mrs. Shaw, and she assumed the loan. The record 
shows also that all rights of the Marietta Trust & Banking Company to said property 
were conveyed to the Colonial Trust Company, which was to act as trustee for the 
Marietta Trust & Banking Company. The dwelling was burned. An adjuster fixed 
the amount of the loss at $1,971. The Fire Association of Philadelphia paid its pro- 
portionate part of the loss. The Fireman’s Fund Insurance Company refused to pay, 
and suit was brought for $563.14, the proportionate part of the loss of the Fireman’s 
Fund Insurance Company by “the Colonial Trust Company of Atlanta, Ga., trustee for 
the Marietta Trust & Banking Company.” It was agreed by counsel representing 
both plaintiff and defendant that the judge “should determine the matters upon the 
law and evidence.” The court directed a verdict for the defendant, and plaintiff 
excepted. 

C. A. Christian, of Tifton, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, and C. W. Fulwood, of Tifton, for de- 
fendant in error. 

BioopwortH, J. (after stating the facts as above). [1] In the order refusing to 
the plaintiff another trial, the judge said in part: 

“It is apparent that R. C. Shaw, the husband of Mrs. R. C. Shaw, the owner of 
the premises insured, in the taking out of the policy was acting in the interests of the 
Marietta Loan & Trust Company, the beneficiary in the loss-payable clause. This 
being true, the Marietta Loan & Trust Company was under legal obligation, and 
in the exercise of reasonable diligence could have known, that R. C. Shaw, in whose 
name the policy was written and who evidently represented himself to [be?] the 
owner of the equity in the real estate insured, was not such in fact and had no interest 
in the property. The insurance company, the defendant in this case, was under no 
legal obligation to investigate ; they placed in the hands of Shaw, who represented him- 
self to be the owner or one with an insurable interest, a policy containing a stipulation 
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that misrepresentation as to ownership would mean cancellation of the policy. Shaw 
delivered the policy to the Marietta Trust & Loan Company, and it was their duty 
to have determined the correctness of his representations of insurable interest. They 
failed to do this at their own risk, and, as Shaw was acting for them, was without 
insurable interest, and legally incapable of taking out a policy, the loss must fall on 
the principal.” 

We agree with the judge in the conclusion that Shaw “was without insurable 
interest and legally incapable of taking out a policy” on the property insured. How- 
ever, the plaintiff insists “that even if R. C. Shaw had no interest in the property, 
but that the title thereto was in his wife instead, the legal title being in the plaintiff in 
this case, they would not be affected (since the New York Standard clause was attached 
to the policy) by any misrepresentation made to the company on the part of Shaw,” 
and as supporting this contention they cite Southern States Fire & Casualty Ins. Co. 
v. Napier, 22 Ga. App. 361(2), 96 S. E. 15, and Equitable Fire Ins. Co. v. Jefferson 
Standard Life Ins. Co., 26 Ga. App. 241, 246, 105 S. E. 818. We cannot agree with 
this contention of counsel, or that this contention is supported by the authorities cited. 
Those cases are differentiated from the one now under consideration by the fact that 
in each of them the property was insured by the owner thereof. 

[2, 3] 2. Even should we concede that the petition contains all the elements neces- 
sary for a suit on an “account stated,” there is no evidence to show that the insurance 
company at any time ever agreed to pay the amount fixed by the adjuster as its part 
of the loss. It is true that C. A. Christian, the attorney who represented the plaintiff, 
swore that R. A. Peeples, an insurance adjuster, fixed the amount of the loss and pro- 
rated it between the two policies on the property, and that “this amount was agreed 
upon on behalf of the plaintiff in this case, and he (Christian) so stated to R. A. 
Peeples when the adjustment was made.” This does not show that the adjuster had 
any authority to bind the insurance company. On the contrary, Mr. Peeples swore 
that he was not the agent of the Fireman’s Fund Insurance Company, that he was an 
independent adjuster, that he had no authority to bind the company to pay any specific 
amount, that when he had adjusted a loss he could only recommend that amount to 
the company, and that he had nothing to do with the payment of the loss. There is 
nothing in this testimony that shows that the adjuster had any power or authority to 
bind the insurance company, or that he undertook to bind it by any promise to pay 
the amount fixed as its pro rata part of the loss. Nor is there in either of the tele- 
grams in the record anything which would bind the Fireman’s Fund Insurance Com- 
pany to pay any loss on the property insured. 

. The court did not err in directing a verdict for the defendant, nor in there- 
after ‘refusing to the plaintiff a new trial. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., conctir. 


GOLDMAN v. 2ZTNA INS. CO. (No. 4954.) 
(Supreme Court of Georgia. June 18, 1926.) 
133 Southeastern Reporter 741. 
(Syllabus by the Court.) 
INSURANCE—INVENTORY STATING QUANTITY AND PRICE OF 

GOODS AND AGGREGATE THEREOF HELD SUFFICIENT COMPLI- 

ANCE WITH CONTRACT REQUIRING INVENTORY, WITHOUT 

STATING EXPRESSLY THAT SEPARATE ITEMS WERE OF SPECI- 

FIED eee VALUE AT TIME OF INVENTORY (CIV. CODE 1910, 

§ 4268[4].) 

A fire insurance policy on a stock of goods contained a clause which provided 
that the policy should be void unless the insured “will take a complete, itemized in- 
ventory of stock on hand at least once in each calendar year, and unless such inventory 
has been taken within twelve calendar months prior to the date of this policy, one 
shall be taken in detail within 30 days of issuance of this policy.” Held that an in- 
ventory made by the insured within the time limited in the contract, which states in 
separate items the quantities of various kinds and assortments of goods and the prices 
thereof and the amounts which such prices aggregate, is a sufficient compliance with 
the contract requiring an inventory to prevent forfeiture of the insurance, without 
stating expressly that the separate items of goods were of a specified “actual value” at 
the time the inventory was taken. 


(For other cases, see Insurance, Dec. Dig. §335[2].) 
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Gilbert, J., dissenting. 

Certiorari from Court of Appeals. 

Suit by J. L. Goldman against the AZtna Insurance Company. Judgment for 
plaintiff was reversed by the Court of Appeals (128 S. E. 13), and plaintiff brings 
certiorari. Reversed. 

In a suit based on a loss under a fire insurance policy the plaintiff recovered: a 
verdict. The defendant’s motion for a new trial being overruled, the case was carried 
to the Court of Appeals. The judgment of the trial court was reversed, and the 
plaintiff brought the case to the Supreme Court by certiorari. There are several 
assignments of error upon the following ruling of the Court of Appeals: 

“One stipulation in the ‘iron-safe clause’ of a policy of fire insurance is that the 
assured ‘will take a complete itemized inventory of stock on hand at least once in 
each calendar year, and, unless such inventory has been taken within twelve calendar 
months prior to the date of this policy, one shall be taken in detail within 30 days 
of issuance of this policy, or this policy shall be null and void from such date” A 
so-called ‘inventory,’ showing the original purchase price of goods, but not showing 
their value at the time of the making of the inventory, is not an ‘inventory’ within 
the meaning of the above-quoted stipulation. ‘An inventory,’ under that stipulation, 
means an itemized list of every article in the stock of goods at the time of making 
the inventory and the setting down of the actual value of each article at that time. 
And the failure of the assured to take such an inventory will prevent a recovery on 
the policy. Southern Fire Insurance Co. v. Knight, 111 Ga. 622, 631, 36 S. E. 821, 52 
L. R. A. 70, 78 Am. St. Rep. 216.” 128 S. E. 13. 

L. D. McGregor, of Tampa, Fla., for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, and M. L. Felts, of Warrenton, for de- 
fendant in error. 

ATKINSON, J. The paper which was held to be insufficient by the Court of Appeals 
purported to be an inventory of the stock of goods covered by the insurance policy. 
In different items it stated the quantities of various kinds and assortments of goods 
and the prices thereof and the amounts which such prices aggregated, but did not 
expressly state that the goods were of a stated “actual value” “at that time” (the time 
when the inventory was made). The question is as to the sufficiency of the inventory 
to comply with the terms of the policy. The clause of the policy in question is a 
part of what is commonly called the “iron-safe clause.” In Scottish. Union, etc., In- 
surance Co. v. Stubbs, 98 Ga, 754, 761, 27 S. E. 180, 181, involving duty under the 
“iron-safe clause” to keep books, etc., it was said by Simmons, C. J.: 

“This clause constitutes a promissory warranty. It binds the assured to do cer- 
tain things for the protection of the insurer, and is important as providing a check 
against fraud on the part of the assured, and a mode by which the insurer may ascer- 
tain for itself the extent of the loss.” 

It is proper to bear in mind the character and object of the clause involved in 
this case in determining its true meaning and effect. It is declared in the Civil Code 
of 1910, § 4268 (4), that: 

“If the construction is doubtful, that which goes most strongly against the party 
executing the instrument, or undertaking the obligation, is generally to be preferred.’ 

In Northwestern Mutual Life Insurance Co. v. Ross, 63 Ga. 199, it was held that 
an ambiguous contract of insurance should be “construed most strongly against the 
insurer.” In Clay v. Phoenix Insurance Co., 97 Ga. 44, 25 S. E. 417, it was held that: 

“Stipulations and conditions in policies of insurance, like those in all other con- 
tracts, are to have a reasonable intendment, and are to be so construed, if possible, as 
to avoid forfeitures and to advance the beneficial purposes intended to be accom- 
)lished.” 

, In A&tna Insurance Co. v. Johnson, 127 Ga. 491, 493, 56 S. E. 643 (9 L. R. A. 
{N. S.] 667, 9 Ann. Cas. 461), it was said by Lumpkin, J.: ba 

“Without entering into an extended discussion of the subject of warranties, it 
may be said that the current of authority as to what is known as the ‘iron-safe clause 
is to the effect that it must be complied with, but that a reasonable, rather than a 
narrow and close construction will be given to such clause to prevent a forfeiture of 
the policy.” 

See, aia: 32 C. J. 1296, § 527. The clause involved in this case requires but does 
not define an “inventory.” It does not state that the inventory provided for shall con- 
tain the words “actual value” in lieu of the word “price.” Either of the words would 
denote the character or quality of the things listed, and consequently would aid the in- 
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surer in determining the amount of a loss. “Actual value” is purely a matter of 
opinion. A statement of “actual value” might be entirely arbitrary, or more or less 
extravagant. A statement as to “actual value” is therefore of less importance than a 
statement of the fact of the cost price, as aid in determining the amount of a loss. 
If a failure to state the actual value of the goods would void the policy, the policy 
would not afford insurance, for there would be no certainty that subsequent opinions of 
others as to actual value would conform to the opinion which the insured might have 
entertained and expressed while stating the value of the goods in the inventory. In 
these circurnstances there is no reason for holding that an inventory (as that term is 
used in this case) that states the cost price of the things, and is otherwise sufficient, 
will not comply substantially with the contract as to furnishing an inventory. It 
would be going too far to hold that the insurance would be void unless the inventory 
expressly stated additionally the actual values of the goods at the time of the in- 
ventory. Such a construction of the clause would require a forfeiture and be con- 
trary to the principles hereinbefore stated. The decision in Southern Fire Insurance 
Co. v. Knight, 111 Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216, is not 
authority for a contrary ruling. The actual ruling in that case was: “An invoice 
of goods purchased is not an inventory of stock to be produced under the ‘iron-safe 
clause’ of a fire policy.” The case was entirely different from the case now under 
consideration, and the ruling should not be extended beyond its facts. The rule 
applied in that case has been held, in other jurisdictions, to be subject to qualification. 
See 3 Joyce on Insurance (2d Ed.) 3482, § 2063 (n), and cases cited in note 1. 

Judgment reversed. ~ 

All the Justices concur, except 

GiLBerT, J. (dissenting). A clause of the character designated in the policy of 
insurance as the “iron-safe clause” has been held by this court to’ be valid, and to 
constitute a warranty and not a mere representation. 

“This clause constitutes a promissory warranty. It binds the assured to do a 
certain thing for the protection of the insurer, and is important as providing a check 
against fraud on the part of the assured, and a mode by which the insurer may ascer- 
tain for itself the extent of the loss; and the compliance of the assured with this 
part of the contract is a condition upon which, by the express terms of the contract, 
the validity of the policy is made to depend.” Scottish Union, etc., Co. v. Stubbs, 98 
Ga. 754, 761, 27 S. E. 180, 181. 

In Southern Fire Insurance Co. v. Knight, 111 Ga. 622, 36 S. E. 821, 52 L. R. A. 
70, 78 Am. St. Rep. 216, the above-cited case was approved, and it was further held: 

“An invoice of goods purchased is not an inventory of stock to be produced under 
the ‘iron-safe clause’ of a fire policy.” 

In both these cases all the justices concurred. In the latter case, Mr. Justice 
Little dissented on another question, but not on the question herein involved. These 
cases, in my opinion, control the question, and I am unable to distinguish the Knight 
Case from this case, or to escape the force and effect of the principle there established. 
I am therefore compelled to dissent from the judgment of reversal. I concur in 


much that is said in the opinion as to the duty of the court in the construction of 
doubtful contracts. 


GODFREY et al. v. ALCORN et al. 
(Court of Appeals of Kentucky. June 25, 1926.) 


284 Southwestern Reporter 1994, 
1. INSURANCE. 

Where vendee was beneficial owner, and had paid two-thirds of purchase price 
of property destroyed by fire, insurer paying vendor extent of her interest in property, 
is not entitled to be subrogated to vendor’s right to unpaid purchase money. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) . 


6. SPECIFIC PERFORMANCE—VENDEE, SEEKING SPECIFIC PERFORM- 
ANCE AGAINST VENDOR, WHO COLLECTED BALANCE OF PUR- 
CHASE PRICE FROM INSURER, MUST REPAY VENDOR PREMIUMS 
PAID ON INSURANCE POLICY. ‘ 

Vendee, seeking specific performance of contract to purchase property destroyed 
by fire without further payment to vendor, who collected balance of purchase price 
from insurer, must do equity by repaying vendor premiums paid on insurance policy. 

(For other cases, see Specific Performance, Dec. Dig. § 130.) 
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Appeal from Circuit Court, Lee County. 

Action by Farris Godfrey and another against Ethel Alcorn and husband, in which 
W. H. Beatty filed a cross-petition. From a judgment on the cross-petition and dis- 
missal of plaintiff’s petition, plaintiffs appeal. Reversed, with directions. 

Theo B. Blakey, of Beattyville, for appellants. 

Rose & Stamper and S. P. Stamper, all of Beattyville, for appellees. 

Turner, C. On the 26th of March, 1921, appellees Ethel Alcorn and her husband 
executed to the appellants Godfrey and ‘Chase their bond for a title to a certain house 
and lot in Beattyville. The consideration was fixed at $1,000, of which $350 was then 
paid, and notes executed for $150 payable 60 days thereafter, and $500 payable one 
year thereafter, each bearing interest. It was stipulated in the bond that no deed 
was to be made until the full purchase price and interest was paid, but that upon such 
payment the first parties bound themselves to make a good and sufficient conveyance 
of title. A few days thereafter the purchasers were placed in possession of the 
property, and so remained in possession during all the times hereinafter mentioned. 

On the 13th day of March, 1922, the vendor Ethel Alcorn caused to be issued to 
her by an insurance company a policy of insurance on her interest in the property 
for $500, for a period of three years, and, on the 22d day of May, 1923, the house 
on the lot was destroyed by fire during the life of that policy; the house at the time 
representing at least two-thirds of the value of the property so sold and agreed to 
be conveyed. 

During the period, however, from the date of the bond in March, 1921, to the 
date of the fire in May, 1923, the purchasers had paid $650 of the purchase price, 
together with the interest on the same, so that when the fire occurred the unpaid 
purchase money was only $350, and a small amount of accrued interest thereon, 
amounting to $359.33. Thereafter the insurance company paid to Ethel Alcorn, the 
vendor in the bond, under the contract of indemnity, exactly $359.33 in full settlement 
of her $500 policy on the property. At the time of such payment the insurance 
company required her to assign to it the unpaid purchase-money note on the house 
and lot then amounting to that precise sum, under what is termed in the record an 
“article of subrogation.” 

Thereafter the insurance company, by assignment, transferred that note to the 
appellee W. H. Beatty, a resident of Beattyville, who owned and occupied a house 
upon a lot immediately adjoining the one sold by Alcorn to appellants. The insurance 
policy so issued to Alcorn is not in the transcript, and there is no claim and nothing 
to show that there was any contract or agreement between the company and Alcorn 
by which, in the event of loss, her claim against the purchasers for unpaid purchase 
money should be assigned to the company. 

In this equitable action by the purchasers wherein the facts stated above are ad- 
mitted, and in which the Alcorns and Beatty are parties, Beatty has asserted his pur- 
chase-money lien under the note assigned by Alcorn to the insurance company, and 
by the latter to him. The court dismissed the plaintiff’s petition, and entered a judg- 
ment enforcing the lien asserted by Beatty, and the plaintiffs prosecute this appeal. 

The initial question is, What was the effect in equity of the collection by Alcorn 
of the insurance money? Did that payment by the company to her cancel the re- 
maining part of the unpaid purchase money represented by the note she assigned 
to the company? And, if so, was there anything to assign which created a beneficial 
interest in the company? And incidental to these questions is the further one whether, 
upon the payment by the company to Alcorn, there was any such state of case as 
authorized the application of the equitable doctrine of subrogation so as to affect the 
rights of the purchasers. 

It is apparent that the insurance company, when it paid the loss to Alcorn, and 
took the assignment of the purchase-money note, was in full possession of all the 
facts, and it is equally clear that Beatty, when he took the assignment of the note 
from the insurance company, also was. They each, therefore, occupy the same status 
as Alcorn, so that the matter must be determined just as if the note was still held 
by Alcorn, and there was an effort by her to subject the property to its payment. 

Clearly the purchasers were the beneficial owners of the property; they had an 
enforceable contract upon the payment of the full purchase price; and at the time 
of the fire they had paid approximately two-thirds of the consideration. They had 
been placed in possession by the vendor when the bond was executed, and have so 
remained since, and there can be no doubt that whatever loss was occasioned by the 
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fire was their loss, and whatever insurance was collected by Alcorn was collected 
because of the destruction of their property, in which Alcorn had an equity. 

[1,2] In the absence of an agreement therefor, the only right of subrogation the 
insurance company could have had, must grow out of some equity arising for its 
benefit from the nature of the transaction. Subrogation is essentially a creature of 
equity, and is called in play by the chancellor only when it is necessary to bring 
about an equitable adjustment between the parties. We fail to see, therefore, what 
equity there existed in favor of the insurance company to justify it being indemnified 
by Alcorn for the loss, when it had for a stipulated compensation insured her to the 
extent of her interest. It had merely done for compensation that which its contract 
required it to do, and in pursuance of the business it was created to engage in. 

We have in this state two cases holding that in substantially similar circum- 
stances there is no right of subrogation. In the case of the American Bonding Co. v. 
First National Bank, 85 S. W. 190, 27 Ky. Law Rep. 393, the bonding company in a 
contract of indemnity with an ice manufacturing company had insured the latter 
against loss by reason of fraud or dishonesty of one of its employees; and, having 
been compelled as such insurer to make good a loss to that company, it brought its 
action against the ice company and the bank jointly, alleging, in substance, that the 
employee had raised certain checks of the ice company upon the bank, and had thereby 
procured a given amount of money. It sought, because of the payment of such checks 
by the bank, to be subrogated to the rights of the ice company as against the bank, 
and to make the bank liable, by subrogation, to the bonding company for the loss it 
had been required to pay. 

In response to this contention this court said: 

“Tt appears that the appellant, for a valuable consideration, had guaranteed the 
fidelity and honesty of the agent Weitkamp—in other words, it became his surety— 
and had agreed, for this consideration, to pay any losses sustained by reason of the 
dishonesty of Weitkamp. In view of these facts, we cannot understand upon what 
principle of equity the appellant here is entitled to be subrogated.” 

The court in that case then referred to the case of Stewart v. Com., 104 Ky. 489, 
47 S. W. 332, 20 Ky. Law Rep. 686. In that case the accommodation sureties on a 
circuit clerk’s bond had been compelled to refund to the state money fraudulently 
collected from it because of the fraudulent acts and forged witness certificates issued 
by one of his deputies and sold to, and collected by, an innocent purchaser. The 
sureties, after making good the loss to the commonwealth, brought their action 
against the innocent purchaser, and sought to be subrogated to the right of the com- 
monwealth to enforce its claim against such innocent purchaser who had collected the 
amounts from the commonwealth on the forged witness certificates, and the court 
held in that case, although the sureties were accommodation sureties, and therefore 
occupied a much more favorable attitude than one who becomes surety for a con- 
sideration, that they were not entitled to such subrogation. 

In this case, to hold that the insurance company is entitled to subrogation, and to 
enforce against the purchasers the collection of the unpaid purchase money, and thereby 
compel them to again pay a part of the purchase price which their property had 
already canceled, because of the insurance contract held by Alcorn, would be to re- 
quire the purchasers to pay about $360 more for the property than their contract 
price called for; and, in addition, would enable the insurance company who had in- 
demnified Alcorn for a consideration, to enforce that claim when there was no con- 
sideration for its assignment to it, and no equity that entitled it to such assignment. 

[3] Can it be said that, if this purchase-money note yet remained in the hands of 
Alcorn, she might enforce its collection after having collected from the insurance 
company, because of the destruction of the purchaser’s property upon which she had 
a lien, the whole of the purchase price, and thereby collect from the purchasers 
$1,359.33 as the purchase price for property which she had contracted to sell to them 
for $1,000? The purchasers were the beneficial owners of the property. They not 
only had an enforceable bond for title, but they were in actual possession and enjoy- 
ment of it, and, when without fault upon their part it was destroyed by fire, and be- 
cause of an insurance policy held by Alcorn insuring her equity in it their property 
was thus made to pay the balance of the purchase price, the chancellor looking to the 
equities of the situation will refuse to enforce as against the purchasers this unpaid 
— money, and thereby make them pay more than the purchase price. 

[4] As therefore Alcorn could not enforce this alleged purchase-money lien, 
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neither could the insurance company nor Beatty, each of whom became the assignee 
of the note with full knowledge of the facts, and who in all respects stood in Alcorn’s 
shoes. We are impelled, therefore, to the conclusion that there was no equity: in the 
insurance company authorizing the assignment of this note to it, and that the plaintiffs, 
for the reasons hereinafter stated, were entitled to a specific performance of their 
contract of purchase. 

We are not unmindful of the fact that there is a diversity of authority on the 
question whether an insurance company who pays a loss to a lienholder is entitled to 
subrogation where there is no agreement for the same, but we are convinced the rule 
herein stated is the sounder and better one, and that its application will come nearer 
bringing about justice in each case, and we likewise are bound by the Kentucky 
authorities cited which we conceive to be based upon purer and higher equitable prin- 
ciples than those cases holding the contrary view. 

Nor is our holding that the purchasers are entitled to specific performance contrary 
to the views expressed in Wheeler v. Gahan, 206 Ky. 366, 267 S. W. 227. In that case 
a lessee holding under a lease with an option to purchase at a stated price during the 
life of the lease went to the owner during his holding, and notified her of his pur- 
pose to exercise the option at the fixed price. A controversy arose between them as to 
whether certain fixtures were embraced within the price fixed, and during that con- 
troversy, and before it was adjusted, improvements on the property were destroyed 
by fire. The owner had insurance to the amount of more than five-sixths of the fixed 
sale price, and collected the same, whereupon the vendee who had notified her of his 
purpose to exercise his option of purchase brought his action for specific performance, 
and asked that the purchase price named be abated in a way commensurate with the 
loss. This court declined under the facts of that case to decree a specific performance. 

The essential difference in the facts are that in the Wheeler Case no part of the 
Consideration had ever been paid, while in this case before the fire approximately two- 
thirds of the consideration had been paid. In that case there was a mere option to 
purchase, while in this case there is an enforceable bond for a title. In that case 
there was a controversy pending at the time of the fire as to whether certain fixtures 
were embraced within the fixed purchase price, while in this case there is no con- 
troversy. 

[5] Specific enforcement is a remedy which a chancellor may or may not en- 
force, depending upon the equities of the situation. In the Wheeler Case there was 
a refusal to enforce it, as recited in the opinion, because the principal part of the 
property contracted for had passed out of existence, and thereby the situation of the 
parties had so changed with reference to the subject-matter of the contract that the 
court Would not presume the parties would have contracted for the property after 
the fire, or that the vendor would have agreed to convey, or the vendee to take 
the same in its changed condition; that to do so would be to make a new contract 
for the parties. 

But no such conditions existed here. The parties had entered into an enforceable 
contract; the purchasers had paid about two-thirds of the purchase price before 
the fire; they had not only become the beneficial owners of the property, but they were 
in possession of it as owners; and to now deny them the right of specific performance 
after a part of their property has canceled the remaining purchase price would be to 
impose upon them an unauthorized burden. 

[6] Nothing is said in the record about the repayment by the purchasers to the 
vendor of the premiums paid by the latter on the insurance policy which inured as 
we have seen to their benefit; but, as the purchasers are asking the enforcement of 
an equity, they will be required by the court as a condition to its enforcement that they 
also shall do equity and repay to the vendor the premiums so paid by her on the 
insurance policy. 

The judgment is reversed, with directions to dismiss the cross-petition of Beatty, 
and to adjudge specific performance in favor of the plaintiffs upon the terms stated. 

Whole court sitting. 
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INSURANCE CO. OF NORTH AMERICA v. GORE. 
(Court of Appeals of Kentucky. June 25, 1926.) 
284 Southwestern Reporter 1107. 

2. INSURANCE—WHERE INSURER PLEADED FRAUD AND NON-COM- 
PLIANCE WITH CONDITIONS, ADMISSION OF EVIDENCE TO 
SHOW WAIVER HELD ERROR; PLAINTIFF HAVING FILED NO 
PLEA IN AVOIDANCE OF DEFENSES. 

Where, in action on fire policy, insurer pleaded fraud in its procurement and non- 
compliance with conditions, which rendered policy void, and insured filed no plea in 
avoidance, admission of evidence to show waiver and other matters in avoidance of 
defenses was error. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
4. INSURANCE. i 
_In action on fire policy, where insurer pleaded false statements in application, and 
plaintiff merely controverted defenses of record, admission in evidence of what in- 
sured told agent who took application held error. 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 
5. INSURANCE. 

In action on fire insurance policy, admission of evidence of transactions between 
insured and agent who wrote policy, after latter ceased to be insurer’s agent, held 
error. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

6. INSURANCE. , 

Where, in action on fire policy, insurer pleaded false statements concerning in- 
cumbrances in application, admission in evidence of what deeds and public records 
showed concerning insurer’s indebtedness, held error. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


8. INSURANCE—WHERE INSURER PLEADED FALSE STATEMENTS IN 
APPLICATION, EXCLUSION OF EVIDENCE SHOWING WHAT 
OTHER COMPANIES WOULD HAVE DONE WITH APPLICATION, 
SHOWING TRUE STATEMENT OF VALUE AND INCUMBRANCES, 
HELD ERROR. 

Where, in action on fire policy, insurer pleaded false statements in application, 
it was error to exclude insurer’s testimony to show what other reputable companies 
would have done with insured’s application, if submitted to them with true state- 
ment of value of property and incumbrances. 


(For other cases, see Insurance, Dec. Dig. § 655[1].) 


9. INSURANCE—REFUSAL TO WITHDRAW FROM JURY EVIDENCE 
THAT INSURER SOUGHT TO COLLECT NOTE AFTER IT BECAME 
DUE HELD ERROR, JIN ABSENCE OF PLEA TO SUPPORT EVI- 
DENCE. 

In action on fire policy, in which insurer pleaded condition exempting from 
liability while any installment of note given for premium remained due and unpaid, 
refusal to withdraw from jury evidence to show insurer undertook to collect note 
in default after it became due was error, in absence of any plea to support such evi- 
dence. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Circuit Court, Christian County. 

Action on fire insurance policy by W. L. Gore against the Insurance Company of 
North America. Judgment for plaintiff, and defendant appeals. Reversed. 

Selden Y. Trimble, of Hopkinsville, for appellant. 

McKenzie & Smith, of Hopkinsville, for appellee. 

Drury, C. The appellee, Gore, recovered against appellant, whom we shall call 
the defendant, $500 for the loss of a tenant house belonging to Gore, and upon which 
defendant had issued a policy of insurance. On April 23, 1923, defendant insured this 
house and several other buildings on Gore’s farm against loss by fire. This house 
was insured for $500, and was burned on September 30, 1924. Defendant refused to 
pay for the loss, whereupon Gore began this action. In its answer and counterclaim, 
defendant sets up several defenses: 
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First, it claims it was deceived and procured to issue this policy by false state- 
ments made by Gore in the application therefor and by the failure of Gore to dis- 
close the truth therein. It alleges that Gore stated in his application that the only 
incumbrance on the property was $2,250, and that the property was worth $71,200. 
Defendant charges that this was untrue, and that at the time the application was made 
there were liens on this property aggregating $43,000; that the farm, not worth over 
$26,700 or $28,480, was listed for taxation at only $16,020; and that it would not 
have issued the policy sued on, had it known the truth. 

Second, the defendant alleges that the policy provided: “If the property or any 
part thereof shall hereafter become mortgaged or incumbered, * * * this policy shall 
be null and void.” On May 14, 1923, without the knowledge of defendant, Gore, 
mortgaged this property to one Golay. for $5,354.10, and for this reason defendant says 
the policy then became void. 

Third, defendant says the policy contained this provision: “But it is expressly 
agreed that this company shall not be liable for any loss or damage that may occur 
to the property herein mentioned, while any installment of the installment note given 
for premium upon this policy remains past due and unpaid.” An installment of $121.97 
that became due on Gore’s premium note on May 1, 1924, was not then paid, and had 
not been paid at the time of the fire, and for that reason defendant says it is not 
liable for this: loss. 

Fourth, defendant pleaded and relied upon this stipulation of the policy: “* * * 
And it is stipulated and agreed that if any false statements are made in said applica- 
tion, or otherwise, * * * or if the property or any part thereof shall hereafter be- 
come mortgaged or incumbered, * * * or if any of the buildings described are now 
‘vacant, unoccupied, or uninhabited, or shall become vacant, unoccupied, or unin- 
habited, and so remain for a period exceeding 10 days, without written consent hereon, 
then in each and every one of the above cases, this policy shall be null and void.” 
Defendant alleged that this house was, and had been for more than 10 days, vacant 
and unoccupied at the time of the fire, and had been permitted to so remain without 
any written consent of this defendant, indorsed on the policy, and for that reason the 
policy was void. 

The defendant offered to confess judgment for $121.97, with interest from April 
23, 1923, in full of plaintiff’s recovery. Defendant sought, because of fraud in its 
procurement, to have the policy declared void ab initio, to have it canceled and sur- 
rendered to it, and that, if it be found not entitled to that relief, it asked that it be 
adjudged that this policy lapsed and terminated on April 23, 1924, when plaintiff failed 
to pay his premium note, and for the further reason that the property had been for 
more than 10 days, at the time of the fire, unoccupied. 

Plaintiff filed no plea in avoidance of the defenses pleaded, and contended him- 
self by taking them as controverted of record, and in that state of the pleadings the 
case went to trial and resulted in a verdict for the plaintiff. 

[1-8] Defendant filed a motion for a judgment non obstante veredicto, and, with- 
out waiving that motion, filed its motion and grounds for a new trial. Both were 
overruled, and the defendant has appealed. This motion for judgment non obstante 
veredicto was properly overruled, for, while the plaintiff had not pleaded any matter 
in avoidance of the defenses set up by defendant, still it had put those defenses in 
issue by an order controverting them of record. 

Coming now to its motion and grounds for a new trial, we find: 

(1) This ground is well taken, for this verdict is not sustained by sufficient 
evidence, and is contrary to law for the reasons given herein. 

(2) In the condition of the pleadings, the evidence should have been confined 
to the truth or falsity of the matters set up in the petition and the answer, and the 
court erred in permitting Gore, over defendant’s objection, to introduce evidence to 
show waiver and other matters in avoidance of the defenses pleaded by defendant. The 
court should not have allowed Gore to state that he made a full and complete dis- 
closure of everything he knew about the property, as that was only a conclusion of 
the witness. Under the state of the pleadings, the evidence on this subject should 
have been confined to the truth or falsity of the statements made in the application; 
and for the same reason all evidence of what Gore told the agent who took this 
application should have been excluded. This policy was originally written by one 
R. L. Wells, who was then the agent of defendant, but who on January 14, 1924, sold 
his agency to Cornelius & Cayce, and the court should have excluded all evidence of 
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transactions between Gore and Wells, occurring after Wells ceased to be the agent 
of defendant. The court should not have permitted evidence relative to what the 
deeds and public record showed concerning the indebtedness of Gore, as he had made 
a written application to the defendant, in which he attempted to set out his indebted- 
ness, and he must have known and intended that the defendant would rely on that 
application, and the defendant was not required to look beyond that application, but 
could - thereon. See Com. Life Ins. Co. v. Goodknight’s Adm’r, 212 Ky. 763, 280 
S. W. 123. 

The proof should have been confined to the issues made. -Where a pleading is 
controverted of record, that puts in issue the truth of the matters pleaded, but is in- 
sufficient to authorize the introduction of evidence to avoid such defenses. Proof not 
supported by pleading is just as unavailable as pleading not supported by proof. The 
court erred in refusing to permit defendant to show what other reputable fire insur- 
ance companies, acting reasonably and naturally in the usual course of the fire in- 
surance business, would have done with Gore’s application for insurance, if he had sub- 
mitted it to them, with a true statement of the value of his farm and the liens thereon. 
King v. O. V. F. & M. Ins. Co., 212 Ky. 770, 280 S. W. 127. 


[9] (3) The court erred in overruling defendant’s motion, at the conclusion of 
all the evidence, to withdraw from the jury all evidence tending to show that the 
defendant undertook to collect the premium note, which was in default on and after 


May 1, 1924, because there was no plea to support such evidence, or to warrant its in- 
troduction. 


[10] (4) The court erred in overruling defendant’s motion for peremptory 
instruction, because, when the evidence offered by plaintiff, without pleading to sup- 
port it, is stricken then there is nothing left to support a verdict for plaintiff. 

(5) Defendant excepted to the instructions given, and we find its exceptions 
were well taken. In the state of the pleadings, the competent evidence was insufficient 
to justify submission of this case to the jury. 

The judgment is reversed. 


RICH er at. v. STATE MUT. RODDED FIRE INS. CO. OF MICHIGAN. 


(No. 57.) 
(Supreme Court of Michigan. July 1, 1926.) 
~ 209 Northwestern Reporter 569. 
1. INSURANCE. 

Court held unauthorized to interfere with decision of arbitrators on question of 
fact whether assessment on policy was paid. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

2. INSURANCE. 

Court of chancery has power to vacate an award of insurance arbitrators which 
is based upon fraud, corruption, or mistake. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

3. INSURANCE. ; ; 

Arbitrators appointed to adjust loss under fire insurance policy have no right to 
ignore a waiver of provisions of charter or by-laws and reject a just claim, since such 
result would constitute a legal fraud. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 


4, INSURANCE—MUTUAL COMPANY UNCONDITIONALLY ACCEPT- 
ING ASSESSMENT WAIVED SUSPENSION FOR FAILURE TO PAY 
ASSESSMENT. 

Where policy of fire insurance in mutual company had been suspended for failure 
of insured to pay assessment within certain year, and company thereafter with knowl- 
edge of facts unconditionally accepted an assessment, it waived prior suspension, and 
was thereafter estopped from setting up grounds of suspension as a defense to suit 
on the policy. ; 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE. 

Action of arbitrators in disallowing claim of insured in spite of waiver by mutual 
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company of right to declare a forfeiture constituted a legal fraud against insured 
which could not be sustained in equity. 


(For other cases, see Insurance, Dec. Dig. § 574[3].) 


Appeal from Circuit Court, Ionia County, in Chancery; Royal A. Hawley, Judge. 
Suit by Arno Rich and another against the State Mutual Rodded Fire Insurance 

Company of Michigan. Decree for plaintiffs, and defendant appeals. Affirmed. 
Argued before the Entire Court. 


Kinnane & Leibrand, of Bay City, for appellant. 
Glenn D. Mathews, of Ionia, for appellees. 


Birp, C. J. Plaintiffs filed this bill to set aside an arbitration award disallowing 
their claim against defendant. Relief was given to theim by the trial court, and de- 
fendant appeals. A review of the record and briefs persuades us that the trial court 
is right in the conclusions reached. We therefore adopt the opinion of the trial 
court as the opinion in the case: 


“The bill of complaint in this cause was filed for the purpose of vacating and 
setting aside the award of arbitrators disallowing the claim of the plaintiffs against 
the defendant insurance company for the insurance on property claimed to have been 
destroyed by fire. The material facts in the case with one exception stand undisputed. 
It stands undisputed that on the 25th day of June, 1918, the plaintiffs were husband 
and wife, and were the owners of 40 acres of land situate in Montcalm county in this 
state, and that located upon said lands was a dwelling house, barn, and garage, and a 
considerable quantity of household furniture, and that on that date said plaintiffs 
caused said dwelling house, barn, garage, and household furniture, severally, to be 
insured against loss by fire in the defendant then known as the Farmers’ Mutual 
Lightning Protected Fire Insurance Company of Michigan, Limited, in amounts aggre- 
gating the sum of $1,500. 


“On May 29, 1922, the plaintiffs were divorced, and by verbal agreement the 
rights of Anna E. Rich in said property and insurance was transferred to Arno Rich, 
and on the 5th day of October, 1923, the entire insured property was destroyed by fire. 
Immediately thereafter defendant company was notified of said loss; and an agent of 
said company was sent to said premises and received proofs of loss executed by said 
plaintiffs showing the amount of the loss to have been $1,602. It was admitted by 
defendant company that if the plaintiffs are entitled to recover at all they are entitled 
to the sum of $1,602. 


“After receiving proofs of loss, and on the 9th day of November, 1923, the de- 
fendant company denied all liability for said loss upon the ground that plaintiffs had 
not paid their assessment for the year ending June, 1922, and, for that reason said 
policy had been: suspended. 


“Tt appears without dispute that plaintiffs had paid promptly, so far as the records 
show, all their assessments up to the assessment of June, 1921, but that said last-men- 
tioned assessment was not paid until March, 1922. The plaintiffs claim that assess- 
ments made in June, 1922, was promptly paid. The defendant company denies that it 
was paid at all, and further claims that eight notices of said assessment were mailed 
to plaintiffs at various times, addressed to them at their last-known post office address, 
Greenville, Mich., some of which at least were not delivered but were returned ‘to the 
defendant company by the post office authorities. How many of such notices were 
returned does not appear; in fact it does not appear but that all of the same were 
returned to defendant company, except that plaintiff, Arno Rich, asserts that he 
received the first notice and immediately paid the assessment and obtained a receipt 
therefor, which was destroyed in the fire. In fact, without this testimony on the 
part of the plaintiff, Arno Rich, there is no competent proof that either or any of the 
notices of such assessment were ever mailed to him by the defendant company. He 
denies ever receiving any of said notices, except the first one. 


“In June, 1923, defendant company made its regular assessments against its mem- 
bers subject thereto, and claims that it sent a notice thereof to the plaintiffs. Plain- 
tiffs deny having received a notice of such assessment until they, or one of them, 
received the notice marked Exhibit D in this case. On the receipt thereof, plaintiff, 
Arno Rich, paid to said defendant company the amount of said assessment as stated 
in said notice, to wit, $12.14, and immediately thereafter received by mail from said 
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defendant a check for 87 cents, being alleged overpayment on said assessment, which 
check is in words and figures as follows: 
“‘State Mutual Rodded Fire Insurance Co., Limited. 
“ Home Office—Flint, Mich. 
“No. 9491. 


“Flint, Mich., Aug. 23, 1923. 
“*To D. J. Evans, Treasurer, State Mutual Rodded Fire Insurance Co., Limited: 


Pay to the order of Arno A. Rich $87/100, eighty-seven cents only, on account of over- 
pay ment of ass’t on pol. No. 25804. Payable at Industrial Savings Bank, Flint, Mich, 
“*W. T. Lewis, President. 


“ “George Whitaker, Secretary.’ 
“There is no dispute but that all assessments due up to the time of the fire 


have been paid by plaintiffs, unless it was the assessment of June, 1922, for the alleged 
non-payment of which defendant company claims to have made an order in due form 
suspending said policy of said plaintiffs. Under the proofs it appears that defendant 
keeps no record of suspensions of policies, except the record furnished by attaching a 
copy of the order of said suspension to the application for insurance of the member 
in default, and that when the defaulting member has paid the amount due with the 
penalty the order of assessment is detached from the application and destroyed. 

“Plaintiffs’ application of insurance was introduced in evidence on the hearing 
and attached to it was a copy of an order appearing to have been made on August 2, 
1922, suspending the policy for the non-payment of the June assessment for the year 
1922. The testimony shows that plaintiffs being in default on the assessment for 
June, 1923, a like order of suspension of said policy was made the latter part of July, 
1923. This order of suspension was not attached to the application at the time said 
application was introduced in evidence in court, and accordingly must have been 
detached at some prior time, and doubtless under defendant’s method of doing busi- 
ness was detached at the. time that said assessment was paid on August 22, 1923. 

“Under the terms of the charter and by-laws of said defendant company no suit 
can be instituted by a member against the defendant company to recover for any loss 
under the policy, but all differences between the insurer and insured must be deter- 
mined by arbitrators. It appears that four members of the entire membership of the 
company are designated by the company to act as arbitrators, and that upon any 
difference arising between the company and any of its members, three of said arbitra- 
tors are notified by the secretary of the defendant company to act in determining 
the same. 

“On December 3, 1923, plaintiffs appealed to the arbitrators from the decision of 
the company, and accordingly the secretary of the company notified three of said 
arbitrators to act in respect thereto. On the 27th day of December, 1923, a hearing 
of said plaintiffs’ claim was had before said arbitrators. On the same date the said 
arbitrators decided and determined as follows: ‘That the State Mutual Rodded Fire 
Insurance is not liable to Arno Rich and Anna E. Rich under the terms of the applica- 
tion of policy No. 25804, and that the said Arno Rich and Anna E. Rich have no 
claim or demand enforceable against said company.’ 

“There is no question but that the defendant company had the right to assess the 
plaintiffs for any amount or amounts due to the company in the month of June of 
each year. There can be no question but that the secretary had the power and the 
right to cancel or suspend the policy in case the plaintiffs did not pay the annual 
assessment within the time provided for such payment. The language of the by-laws 
in that respect, however, is permissive and not mandatory, and is as follows: ‘The 
secretary may cancel or suspend a policy, or any part thereof, etc.’ Neither can there 
be any doubt bu that binding notice of such assessment and of such suspension or 
cancellation may be given by mail addressed to the member at his last known post 
office address. As I view it there were only two questions before the board of arbi- 
trators, and the two questions may be stated as follows: 

‘‘First, did the plaintiffs pay the assessment of June, 1922? 

“Second, did the defendant company by its acts, conduct, and communications 
to plaintiffs in the year 1923 and prior to and up to the time of the fire on October 5, 
1923, waive said suspension for the non-payment of the 1922 assessment ?’ 

[1] “The first of said question was a question of fact, and obviously was decided 
by the arbitrators against the plaintiffs. While I think that the plaintiffs believed in 
good faith that they paid the 1922 assessment, yet I am not entirely convinced that 
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they did pay it, but even if I were satisfied that such payment was made, I think that 
I would have no right under the proofs to vacate the award on that account. The 
decision of the arbitrators in that respect related to a disputed question of fact, and 
under the character and by-laws of the company is clearly final and binding upon the 
plaintiffs. 

(2] “The second question is a question of law based upon the undisputed facts. 
There can be no doubt but that in this state a court of chancery has the power to 
vacate an award which is based upon fraud, corruption, or mistake. Laxton v. In- 
surance Co., 168 Mich., 448, 134 N. W. 467; Palmer v. Insurance Co., 217 Mich. 292, 
186 N. W. 511; Shapiro v. Insurance Co., 219 Mich. 581, 189 N. W. 202. 

[3] “It also seems to be the settled law that arbitrators in the situation and under 
the circumstances surrounding those in the case at bar have no right to ignore a 
waiver of the provisions of a charter or by-laws, and in the face and in spite of 
such waiver reject a just claim, for the reason that such a result would constitute a 
legal fraud as against the claimant. Laxton v. Insurance Co., supra. 


[4] “In June, 1923, the secretary of the defendant company, knew, or ought to 
liave known, that the plaintiffs’ policy had already been suspended for the non-payment 
of the assessment of 1922, and that such order of suspension was attached to the 
application. 

“In the latter part of July, 1923, the secretary of the defendant company made a 
second order of suspension, and, according to their method of doing business, attached 
said order to said application. Accordingly there were at that time two orders of 
suspension attached to said policy. 


“In August, 1923, when said secretary mailed Exhibit D to said plaintiffs, he 
knew, or ought to have known, that said plaintiffs were under two orders of suspension. 
In the communication, nevertheless, among other things he said: 

“Date of suspension: August 1, 1923. Notice of suspension for non-payment of 
assessment. In accordance with the notice sent you one month ago your policy is sus- 
pended and will stand suspended until all assessments now due on said policy are paid. 
As soon as the amount due is received, your policy will be immediately reinstated 
without further trouble or expense to you.’ 

“In said exhibit was also included the following notation: 

‘Policy No. 25,804, assessment 

Stipulated damages 


$12.14 

“From this communication the plaintiffs had the right to believe that all they 
owed the company was the sum of $12.14, and were expressly informed that upon the 
payment of the amount due they would be reinstated. Plaintiffs received this notice 
and forwarded the amount of $12.14 to defendant company, as per the terms thereof, 
and later received an acknowledgment thereof from the defendant company and a 
check for 87 cents, overpayment. Prior to mailing this receipt and check the secre- 
tary of said company knew the correct post office address of said plaintiffs, and 
where they could be reached by mail. He knew, or ought to have known, that said 
plaintiffs were in ignorance of the suspension of their policy for the non-payment of 
the 1922 assessment. He knew, or ought to have known, that on receiving said 
‘Exhibit D’ they would believe and would have the right to believe, that by paying 
the amount stated therein they were liquidating in full their liabilities to said company, 
and that the payment of said amount would reinstate their policy and that they thereby 
again would become indemnified against loss by fire under the terms of said policy. 
He knew, or ought to have known, that if they were aware of any suspension and 
that any further payment was necessary in order to relieve them from such suspension 
and afford them protection they would have forwarded the same. He knew, or ought 
to have known, that in the absence of information that any further payments were due 
they would continue in the belief that they were reinstated as members of the com- 
pany and indemnified against loss. In view of those facts, however, he remained silent 
as to any existing suspensions, and permitted the plaintiffs to rest secure in the 
belief that they were insured until after the loss occurred. The company, through its 
secretary, was silent when it ought to have spoken. i : 

“It is probably true that the company had the right to assess this policy for the 
vear 1923, although it was under suspension for the non-payment of the 1922 assess- 
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ment, but upon receiving said 1923 assessment it was the duty of the company, if it 
intended to rely on such 1922 suspension, either to refuse to accept it or to accept 
it conditionally and to notify plaintiffs that such acceptance was conditional and 
what such condition was. This was not done. If the company can successfully pursue 
this policy of silence, it could have continued to make assessments on this policy year 
after year indefinitely and to receive and retain the same, knowing all the time that 
the plaintiffs, while believing that they were insured, were in fact not insured and could 
not recover a penny in case of loss. Of course, courts do not and cannot countenance 
such devious and treacherous practices. Shea v. Association, 160 Mass. 289, 35 N. E. 
&55, 39 Am. St. Rep. 475; McQuillan v. Association, 112 Wis. 665, 87 N. W. 1069, 
88 N. W. 925, 56 L. R. A. 233, 88 Am. St. Rep. 986; Mitchell v. Insurance Co., 72 
Miss. 53, 18 So. 86, 48 Am. St. Rep. 535. 

“In the last-mentioned case it appeared that the policy of insurance provided for 
the keeping of an inventory and books of account in an iron safe or at some secure 
place apart from the premises in which the property insured was kept. Nevertheless, 
the company, with full knowledge that the insured had no safe and did not intend to 
have any, and with full knowledge that such inventory and books of account had 
been kept and were continued to be kept at the store, received premiums from the in- 
sured as for a valid policy. Loss having been incurred, the company sought to escape 
liability for such loss on the ground that the provision of the policy in respect to the 
keeping of books, etc., had been violated. In that respect the Mississippi court said: 
‘The insurer cannot be permitted to collect premiums with the full knowledge of the 
existence of facts which might avoid the policy and with full knowledge of insured’s 
purpose to continue, in disregard of a provision working a forfeiture, to conduct the 
ae as theretofore in such disregard. We cannot legalize by our sanction such 
perfidy.’ 

“Of course the general rule is as follows: ‘If a forfeiture has occurred for 
breach of any condition in the policy, or of the contract in a mutual benefit society, 
and the company thereafter with knowledge of the facts unconditionally accepts or 
retains a premium or assessment, it thereby waives the former forfeiture and the com- 
pany is estopped thereafter from setting up the grounds of forfeiture as a defense.’ 
3 Joyce on Insurance, § 1369. 

“This doctrine is elementary, and finds ample support in our Michigan cases: 
Insurance Co. v. Bowen, 40 Mich. 147; Elmondorph v. Insurance Co., 91 Mich 36, 51 
N. W. 926; Towle v. Insurance Co., 91 Mich. 219, 51 N. W. 987; Laxton v. Insurance 
Co., 168 Mich. 448, 134 N. W. 467, and cases cited. 

[5] “The arbitrators had before them all the undisputed facts upon which the 
waiver of the suspension in question and the estoppel on the part of the company to 
assert the same are based. No other conclusion can be drawn from such facts than 
that such waiver and estoppel in fact exist as a matter of law. Nevertheless, the 
arbitrators in spite of such waiver disallowed this otherwise just and legal claim of 
plaintiffs. Such a determination and result operate as a legal fraud against the plain- 
tiffs, and cannot be sustained in a court of equity. 

“A decree will be entered granting the relief prayed for in the bill of complaint 
herein to the extent that the award of said arbitrators will be vacated and set aside, 
and the policy of said plaintiffs will be decreed to be a valid and subsisting contract of 
insurance, and the plaintiffs will be awarded the agreed amount of their loss, in the 
sum of $1,602, with interest. Plaintiffs will also recover their costs to be taxed.” 

In adopting the foregoing opinion as the opinion of the case, the court has not 
overlooked the recently decided case of Johnson v. Fire Insurance Co., 232 Mich. 204, 
205 N. W. 163. The facts in that case are easily distinguishable from those in the 
present case. 

The decree will be affirmed, with costs to plaintiffs. 

Clark and McDonald, JJ., concurred with Bird, C. J. 

Fellows, J. I do not approve of all that was said by the trial judge, and do not 
think we should adopt his opinion as the opinion of this court. I agree with the 
Chief Justice that the instant case is distinguishable from Johnson v. Fire Insurance 
Co., 232 Mich. 204, 205 N. W. 163, and concur. in affirming the decree. 

Sharpe, Snow, Steere, and Wiest, JJ., concurred with Fellows, J. 
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MACKEY et at. v. HOME INS. CO. OF NEW YORK. (No. 4051.) 
(Springfield Court of Appeals. Missouri. May 27, 1926.) 
284 Southwestern Reporter 161. 
1. INSURANCE. 


Whether insured made misrepresentations in application or any statement to in- — 
surer’s agent as to matters alleged to have been misrepresented held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
4. INSURANCE. 

Waiver of iron-safe provision in fire policy cannot be based on what occurred 
before policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


5. INSURANCE—EVIDENCE OF INSURED’S STATEMENTS TO IN- 
SURER’S AGENT, WHEN APPLYING FOR POLICY, THAT THEY DID 
NOT INTEND TO KEEP IRON SAFE, HELD ADMISSIBLE TO SHOW 
INSURER’S KNOWLEDGE THAT IRON-SAFE CLAUSE WAS NOT 
BEING COMPLIED WITH. 

In action on fire insurance policy, evidence that plaintiffs told defendant’s agent 
when they applied for insurance that they did not have, and did not intend to keep, an 
iron safe, held admissible to show that defendant, through such agent, had knowledge, 
when premium was paid to him after delivery of policy to insured, that iron-safe 
clause was not being complied with. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


6. INSURANCE—AGENT’S COLLECTION AND RETENTION OF PREMI- 
UM AFTER DELIVERY OF POLICY, WITH KNOWLEDGE OF NON- 
COMPLIANCE WITH IRON-SAFE CLAUSE, HELD WAIVER THERE- 
OF. 

Collection and retention of premium by insurer’s agent after delivery of policy, 
with knowledge that iron-safe clause was not being complied with, amounts to waiver 
of such clause, unless agent’s powers were so limited that he could not bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


7. INSURANCE—IRON-SAFE CLAUSE HELD WAIVED BY INSURER’S 
RETENTION OF PREMIUM, RECEIVED BY AGENT WITH KNOWL- 
EDGE OF NONCOMPLIANCE WITH CLAUSE, FOR OVER A YEAR. 
Insurer’s retention of premium, received by its agent soon after policy was issued 

with knowledge of insured’s noncompliance with iron-safe clause, for a over a year, 

amounted to waiver of such clause. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 


9. INSURANCE—INSURED KEEPING BOOKS IN STORE, BUT NOT IN 
IRON SAFE, CANNOT RECOVER ON POLICY REQUIRING THAT 
THEY BE KEPT IN SAFE PLACE AWAY FROM STORE IF NOT IN 
SAFE, IN ABSENCE OF EVIDENCE OF WAIVER OF SUCH PROVI- 
SION, THOUGH INSURER WAIVED IRON-SAFE CLAUSE. 

In absence of evidence of waiver of provision of fire policy that books and in- 
voices, if not kept in iron safe, should be kept in safe place away from store when not 
open for business, insured keeping books in store, but not in safe, cannot recover 
tor loss thereof by fire, though insurer waived iron-safe clause. 

(For other cases, see Insurance, Dec. Dig. § 335[5].) 

11. INSURANCE—PROVISION OF FIRE POLICY THAT BOOKS BE KEPT 
IN SAFE PLACE AWAY FROM STORE, IF NOT IN IRON SAFE, HELD 
WAIVED BY RETENTION OF PREMIUM, WITHOUT OFFERING TO 
RETURN IT, FOR EIGHT OR NINE MONTHS AFTER PROOFS OF 
LOSS WERE RECEIVED. 

Insurer retaining, without offering to return, premium for eight or nine months 
after proper proofs of loss, timely made, were received, waived provision that books 
should be kept in safe place away from insured’s store while not open for business, if 
not kept in iron safe. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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12. INSURANCE—INSURER’S WAIVER OF PROVISIONS AS TO PLACE 
OF KEEPING BOOKS SHOWING SALES AND PURCHASES OF 
GOODS INSURED HELD NOT AFFECTED BY ADMISSION IN SUIT 
ON POLICY OF LIABILITY FOR AMOUNT OF INSURANCE ON FIX- 
TURES, WHERE IT OFFERED TO RETURN ENTIRE PREMIUM ON 
pone ng TRIAL AND PLEADED NONLIABILITY FOR ANY PART OF 
P 
Insurer’s waiver of prov isions of fire policy, as to place of keeping books show- 

ing sales and purchases of goods insured by retention of premium after proofs of 

loss were made, was not affected by fact that it admitted liability for insurance on fix- 
tures, where it offered to return all of premium on day of trial and by pleading denied 
liability for any part of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 


13. INSURANCE—INSURER SHOULD HAVE TENDERED BACK PART OF 
PREMIUM FOR INSURANCE ON STOCK OF GOODS WITHIN REA- 
SONABLE TIME AFTER IT CONCLUDED TO DENY LIABILITY FOR 
LOSS THEREOF BECAUSE OF NONCOMPLIANCE WITH PROVI- 
SIONS AS TO PLACE OF KEEPING BOOKS. 

Insurer not intending to pay loss on stock of goods, covered together with fixtures 
by policy, should have tendered back part of premium for insurance on goods within 
reasonable time after concluding to deny liability for loss thereof because of non- 
compliance with provisions as to place of keeping books. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 


14. INSURANCE—VERDICT FOR FULL AMOUNT OF POLICY ON STOCK 
OF GOODS AND FIXTURES HELD ERRONEOUS TO EXTENT OF 
AMOUNT FOR WHICH LATTER WERE INSURED, IN ABSENCE OF 
EVIDENCE OF THEIR VALUE. 

In absence of evidence of value of fixtures, insured for stated amount by policy 
also covering stock of goods, verdict for full amount of policy was erroneous to extent 
of amount for which fixtures were insured. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


15. INSURANCE—ATTORNEY’S FEES HELD NOT RECOVERABLE AS 
PENALTY FOR VEXATIOUS DELAY IN PAYING LOSS, WHERE RE- 
TENTION OF PREMIUM WITH KNOWLEDGE OF NONCOMPLIANCE 
WITH PROVISIONS AS TO PLACE OF KEEPING BOOKS ENABLED 
PLAINTIFFS TO RECOVER. 

Attorney’s fees held not recoverable in action on fire insurance policy as penalty 
for vexatious delay in paying loss, where defendant’s retention of premium for eight 
or nine months with knowledge of insured’s noncompliance with provisions as to place 
of keeping books permitted recovery by plaintiffs on ground of waiver. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Webster: County; C. H. Skinker, Judge. 

Action by Caleb M. Mackey and another against the Home Insurance Company 
of New York. Judgment for plaintiffs, and defendant appeals. Affirmed conditionally. 

M. A. Fyke, Fenton Hume and Harry A. Hall, all of Kansas City, for appellant. 

Seth Conrad, of Marshfield, and Allen & Allen, of Springfield, for respondents. 

Cox, P. J. Action upon a fire insurance policy. Plaintiff recovered, and defend- 
ant appealed. 

The plaintiffs were owners of a stock of goods and fixtures in a store at Caddo in 
Webster county. A policy in defendant company was secured by them from the agent 
of defendant in Springfield, Mo. The amount of the policy was $2,300 on the goods 
and $175 on the fixtures. 

The petition was in the usual form and alleged vexatious delay and asked judg- 
ment for the amount of the policy and 10 per cent. damages under the statute and 
$250 attorney’s fee. The answer set up false and fraudulent representations in the 
application for the insurance and a failure to comply with the iron-safe clause of the 
policy, which required the assured to keep books showing sales, purchases, etc., and 
to keep such books in an iron safe at night and when the store was not open for 
business, or to keep said books in some safe place away from the store. The reply was 
a general denial and an allegation of waiver of the iron-safe clause. 
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[1, 2] On the question of misrepresentations in the application for insurance, 
plaintiffs’ testimony was to the effect: That they made no representations. That when 
they applied to defendant’s agent for the insurance he was busy and said he did not 
then have time to fill out the application, but told them to sign an application and he 
would fill it out later. This they did. That they made no statement to the agent 
about the matters alleged to be misrepresented. This was denied by the agent of de- 
fendant. That issue was properly submitted to the jury, and their verdict binds us. 

[3-5] It was conceded that plaintiffs did not keep an iron safe in the store, but 
they relied upon a waiver of that clause in the policy by defendant. The evidence 
of plaintiffs on that question tended to show that when they applied for the insurance, 
and after the application had been signed in blank by them, the agent asked if they 
‘had an iron safe, and they told him they did not and did not intend to keep one. 
The policy was later sent to them, and shortly thereafter they paid the premium to 
this same agent. All this occurred in September, 1924. The goods insured were 
burned in February, 1925. This action was begun and made returnable to the Sep- 
tember term, 1925, and was tried November 13, 1925. Defendant did not offer to 
return the premium until the day of the trial. 

[6] The testimony as to what was said by plaintiffs to the agent of defendant at 
the time the application for the policy was made was objected to by defendant on the 
ground that it was an effort to change the written contract, which was the policy, by 
parol. If the evidence had been offered for that purpose, dependent would clearly be 
right, for the policy is the contract between the parties, and it specifically provided 
that the books showing the state of the business of plaintiffs should be kept in an iron 
safe, or in some safe place away from the store, as is usually provided in similar 
policies. That provision in the contract cannot be changed by parol testimony. That 
evidence, however, was not offered for that purpose in this case, but was offered on 
the question of waiver. Waiver cannot be based on what occurred before the policy 
was issued, but that does not mean that no evidence of anything that occurred before 
the policy was issued can be received. In this case the premium was collected after 
the policy was issued by the same agent of defendant to whom the statement was 
made that plaintiff did not have an iron safe in the store and did not intend to keep 
one. The purpose in offering evidence to show these statements was to show that de- 
fendant, through its agent, had knowledge, at the time the premium was paid, that the 
iron-safe clause in the policy was not being complied with by plaintiffs at that time. 
The evidence was admissible for that purpose. There was no contention that the 
powers of the agent were so limited that he could not bind the company. His knowl- 
edge, therefore, would be the knowledge of the company, and the collection and re- 
tention of the premium after the delivery of the policy, and with knowledge at the 
time that the iron-safe clause of the policy was not being complied with, would amount 
to a waiver of that clause. Weinberger v. Insurance Co. of North America, 170 Mo. 
App. 266, 156 S. W. 79; Riley v. American Central Ins. Co., 117 Mo. App. 229, 92 
S. W. 1147; Fox v. Insurance Co. (Mo. App.) 268 S. W. 393; Rosenthal Sloan Mil- 
linery Co. v. Hanover Fire Ins.'Co. (Mo. App.) 219 S. W. 669. 

[7, 8] This policy was issued September 25, 1924 The premium was paid 
shortly thereafter. The fire occurred February 4 or 5, 1925. Notice of the fire was 
given defendant’s agent the next day and formal proofs of loss were furnished in due 
time. This suit was filed returnable to the September term, 1925, and was tried No- 
vember 13, 1925. No offer to return the premium was made until the day of the trial. 
According to plaintiffs’ testimony, the premium was received by defendant’s agent 
soon after the policy was issued in September, 1924, and with knowledge on his part 
at the time that the plaintiffs were not complying with the terms of the iron-safe clause 
of the policy in so far as it required them to keep the books in an iron safe. This 
premium was retained by defendant until November 13, 1925, a period of more than 
one year after accepting the premium with a knowledge that the terms of the policy 
in relation to the iron safe were not being complied with by plaintiffs. We are of 
the opinion that under the facts shown in this case, if the receipt of the premium by 
defendant’s agent did not, in and of itself, amount to a waiver of that part of the 
iron-safe clause, certainly the retention of the premium by defendant for more than 
one year did amount to such a waiver. A waiver once attached cannot thereafter be 
withdrawn. Ball v. Royal Ins. Co., 129 Mo. App. 34, 107 S. W. 1097; Bell v. Missouri 
State Life Ins. Co., 166 Mo. App. 390, 149 S. W. 33. a) ar 
[9] The iron-safe clause in this policy, as is usual, had two provisions in it. The 
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insured was required to keep the books and invoices showing sales and purchases in an 
iron safe, if kept in the store, and if not kept in a safe to be kept in some other safe 
place away from the store at night and when the store was not open for business. 
In this case the books were kept in the store, but not in a safe, and were burned in the 
fire. Defendant now contends that there was no evidence of waiver of the latter part 
of that clause; that even if it be found that defendant waived the keeping of an 
iron safe, it was still the duty of the insured to have kept the books in some safe place 
away from the store at night and when the store was not open for business, and since 
this was not done and the books were destroyed in the fire that destroyed the goods 
that were insured, plaintiffs could not recover. If it be true that there is no evidence 
of the waiver of that provision of the policy, then defendant’s position is correct. 
Crigler v. Insurance Co., 49 Mo. App. 11; Gibson v. Insurance Co., 82 Mo. App. 516; 
Gillum & Co. v. Fire Ass’n of Philadelphia, 106 Mo. App. 673, 80 S. W. 283. 

[10] The defendant asked and the court refused an instruction which recited 
all the provisions of the policy, detailing the duty of the insured to keep the books 
and where to keep them, and his duty to produce them in case of fire, and then coupled 
with these a requirement that if the jury should find that these provisions were not 
substantially complied with, the finding should be for defendant. This instruction 
was rightfully refused. Its purpose was to hold plaintiffs to a compliance with all the 
terms of the policy and deprive them of any right to rely upon waiver of any of the 
terms of the policy. 

[11] The defense relied upon was the failure to keep the books in an iron safe or 
to keep them at some other safe place away from the store. We have already dis- 
cussed the question of waiver as to the iron-safe provision. We also think there was 
evidence sufficient to take the case to the jury on the question of waiver of the 
clause requiring the books to be kept in some safe place away from the store. The 
evidence as to the conversation with the agent of defendant prior to the execution of 
the policy would not. bear on that question, because the question of keeping the books 
in some safe place away from the store was not mentioned in that conversation. It 
may therefore be assumed that at the time the agent of defendant collected the 
premium, he did not know that the books were kept in the store, and the provision of 
the policy was not being complied with at that time by keeping the books in some other 
safe place. We find no evidence of that part of the iron-safe clause having been 
waived at any time prior to the fire. What occurred after the fire, however, is very 
significant. It is admitted that proper proofs of loss were timely made and were 
received by the company. What these proofs of loss contain is not shown. In the 
absence of such a showing, we think it is but fair to assume that the proofs of loss 
contained information relative to all matters about which defendant desired informa- 
tion before determining whether or not it would pay the loss. Naturally, the first 
inquiry the company would make would be to seek information as to whether or not 
the insured had complied with the requirements of the policy upon his part. If the 
proofs of loss did not furnish full information upon that question, it is quite certain 
that the company would satisfy itself in relation to that matter in a reasonable time 
thereafter. On acquiring full information on that question, if it should conclude that 
the terms of the policy had not been substantially complied with by the insured, good 
faith would require that defendant should act with reasonable promptness, and, if it 
did not intend to pay the loss, it should return the premium, for this policy provided, 
in effect, that it should be void if these provisions were not complied with by plain- 
tiffs. In that case, it would become the duty of defendant to return the premium it 
had received. Defendant must have acquired information that the books were not kept 
in a safe place away from the store, but were kept in the store and were burned, in a 
short time after the fire in February, 1925. With that knowledge, the company re- 
tained the premium until November 13th, a period of eight or nine months, with no 
offer to return it. Under that state of facts, the provisions of the policy, which would 
render it void or ineffectual if not complied with by the insured, must be held to have 
been waived. The company could not retain the premium and at the same time insist 
that the policy was void and that it was not liable. 

[12, 13] It is suggested by counsel that the defendant did not contend that the 
policy was void and that it was not liable. It is suggested by counsel that the defend- 
ant did not contend that the policy was void but practically admitted liability for 
$175.00, the amount of insurance placed upon the fixtures, and for that reason should 
not be held to have waived the provisions relative to the goods by retaining the 
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premium. We are not impressed with that argument. Defendant never admitted lia- 
bility or offered to pay the amount insured on the fixtures, and when it did, finally, 
on the day of trial, recognize the fact that in order to uphold the defense pleaded it 
must offer to return the premium, it offered to return it all and at the same time by 
its pleading denied liability for any part of the policy. It made no distinction between 
the amount placed upon the goods and that placed upon the fixtures until the case 
reached this court, and we think it is now too late to profit by that fact. We are also 
of the opinion that if defendant did not intend to pay the loss on the goods, it should 
have tendered back that part of the premium within a reasonable time after it con- 
cluded to deny liability therefor. 

[14, 15] The instruction for plaintiffs made no mention of the fixtures, and 
there was no evidence offered as to their value. The amount of insurance on the 
goods was $2,300 and on the fixtures $175. The verdict was for $2,475, the full 
amount of the policy on both goods and fixtures. Since there was no evidence as to 
the value of the fixtures, we think the verdict should not have included the amount 
for which they were insured and was erroneous to that extent. The verdict also 
found for $100 for plaintiffs for attorneys’ fees. This on the theory that the failure 
of defendant to pay was vexatious delay under the statute. We do not think the 
penalty should be assessed in this case. In fact, the delay of defendant in acting is 
what permits plaintiffs to recover in this case on the ground of waiver. 

[16] Objection is made to plaintiffs’ instruction No. 1 on the ground that it does 
not distinguish between the goods and the fixtures, but since there is no dispute as to 
the amount of insurance on the goods and no evidence of the value of the fixtures, 
this can be cured by remitter. 

If plaintiffs will, within 10 days, remit the sum of $275, the attorneys’ fee, and 
the amount of the policy upon the fixtures, the judgment will be affirmed for the bal- 
‘ance of $2,300; otherwise the judgment will be reversed and the cause remanded. 

Bradley and Bailey, JJ., concur. 


‘COFFARO v. QUEEN INS. CO. OF AMERICA. 
(Supreme Court, Appellate Division, Fourth Department. June 29, 1926.) 
216 New York Supplement 564. 
1. INSURANCE. 


Ordinarily, question of increase of hazard within fire insurance policy is one of 
fact, but installation of stills and storing large quantities of alcohol was increase of 
hazard as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

2. INSURANCE. ; ; 

Rider attached to fire insurance policy by insurer must be construed most favorably 
to insured and any ambiguity or uncertainty therein resolved in his favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—RIDER ON FIRE POLICY, PROVIDING THAT POLICY 
SHOULD NOT BE INVALIDATED BY ANY ACT OR NEGLECT OF 
OTHER OCCUPANT OF BUILDING, HELD TO DEPRIVE INSURER 
OFFENSE THAT RISK WAS INCREASED BY TENANT WITH IN- 
SURED’S CONSENT OR BY MEANS WITHIN HIS CONTROL. 

Rider attached to fire insurance policy, providing that policy should not be in- 
validated by any act or neglect of other occupant of building, held to deprive insurer 
of defense that risk was increased by tenant of building with knowledge and consent 
of insured, or by means within his control, and to require all presumptions to be in- 
dulged in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

Appeal from Supreme Court, Monroe County. 

Action by Marid Coffaro, as administrator of the goods, chattels, and credits of 
Antonio Coffaro, deceased, against the Queen Insurance Company of America. 
From a judgment for plaintiff and from an order denying defendant’s motion for a 
new trial, defendant appeals. Affirmed. 

Argued before Hubbs, P. J., and Clark, Sears, Crouch, and Taylor, JJ. 

Decker & Menzie, of Rochester (George P. Decker, of Rochester, of counsel), for 
appellant. 

Anthony Miceli, of Rochester, for respondent. 
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Husss, P. J. Antonio Coffaro, deceased, in his lifetime, owned a frame building 
at No. 249 Central Park, Rochester, N. Y. The upstairs part of the building was 
occupied as his dwelling. His family consisted of himself and wife and several chil- 
dren. On the ground floor he conducted a grocery store and market. On November 
15, 1924, early in the morning, a fire occurred. Prior to the fire the deceased had 
transferred the title to the real estate to his wife. He continued to occupy the ground 
floor for a store and market as a tenant under his wife. To the rear of the main 
store there was a storeroom occupied by the deceased. To the rear of that was a 
lean-to, or one-story annex. The only entrance to the annex was from the driveway. 
It did not open into the storeroom. About a month before the fire, the deceased had 
leased the annex to a man by the name of Ciali for the purpose of storing and dealing 
in olive oil. At the time of the fire the deceased was insured in the defendant insur- 
ance company, which issued a New York standard form of policy. On the morning of 
the fire, the insured got up early and went down stairs to the store. Shortly there- 
after he shouted “Fire,” and his wife got the children together and out of the 
building. A short time after he shouted “Fire” there was an explosion which wrecked 
the building. He met his death there in some unknown way, probably as a result of the 
explosion. Proofs of loss were filed by the respondent as his administratrix, the 
defendant declined to pay, and this action was brought to recover on the policy. 
There are several other policies, and this case is in the nature of a test case. 

The answer sets up that the loss was caused by an explosion, and that it was not 
covered by the policy. The jury found against the defendant upon that defense, and 
that question is not here for review. 

The answer also sets up as a defense that the hazard was increased by means 
within the knowledge and control of the insured; that is, by the distilling of alcohol. 
This defense raises the only question o fimportance on this appeal. 

{1] After the fire it was discovered that stills were located in the leased annex, 
and that there was a large quantity of alcohol therein and elsewhere on the premises. 
It seems that a rubbing alcohol called “Velva” was stored on the premises, and it is 
supposed that that was distilled. Ciali disappeared, and was not produced as a witness. 
It was discovered after the fire that he had tapped the gas pipe in the cellar and was 
probably stealing gas from the gas company. I think there is no doubt but what the 
installation of stills and the storing of large quantities of alcohol constituted an in- 
crease of the hazard as a matter of law. Ordinarily the question of increase of hazard 
is one of fact, but there are cases where it is a question of law. 

The trial judge submitted specific questions to the jury: 

First. Did the explosion produce the fire? The jury answered “No.” 

Second. Did the fire occur while the premises were being used for purposes by 
which the hazard was increased? The jury answered “Yes.” 

Third. If your answer to the previous question is “Yes,” was this within the 
knowledge or control of the insured? The answer was “No.” 

Fourth. Did the insured furnish the company with a proper proof of loss? The 
answer was “Yes.” 

The jury then found for the plaintiff in the sum of $554.96. It is now urged 
by the appellant that the finding of the jury that the increased hazard was not within 
the knowledge or control of the insured was contrary to and against the weight of 
the evidence. There is no evidence in the case that. the insured knew that Ciali was 
operating a distillery. There is no evidence that he had, in fact, ever operated a dis- 
tillery, except as that fact might be inferred from the physical conditions discovered 
after the fire. It is probably true that he did operate a distillery, and that the in- 
sured knew about it, and very likely the finding of the jury upon that proposition 
might be said to be against the weight of the evidence, and to require a reversal 
if that question alone controlled the decision of the case. 

It is also urged by the appellant that whether or not the insured actually knew 
that a distillery was being operated is immaterial as a matter of law, that there should 
have been a nonsuit as there was a violation of that clause in the policy, which pro- 
vides : 

“Unless otherwise provided by agreement in writing added hereto, this company 
shall not be liable for loss or damage occurring * * * while the hazard is increased by 
any means within the control or knowledge of the insured.” 

It is contended that the premises in question were within the control of the in- 
sured and that, being within his control, any increase of hazard therein made the 
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policy void. The appellant relies upon the case of Kohlmann v. Selvage, 34 App. 
Div. 380, 54 N. Y. S. 230. In that case a tenant of a back porch or platform attached 
a gasoline lamp to the side of the building, which exploded and caused the building 
to burn. The policy in that case provided that, if gasoline be kept on the premises 
or if gas or vapor be generated, the policy was to be void. Iti was not limited to the 
knowledge or control of the insured. Under the policy in that case the insured was 
bound to see to it that no gasoline was used in violation of the terms of the policy. 
It is urged that that case is authority for the appellant’s position, because it was the 
duty of the insured in this case to see to it that the hazard was not increased. How- 
ever, that contention does not have the force in this case that it had in that case, for 
here the duty of the insured was limited to an increase of the hazard within his 
knowledge or control. 

The appellant also relies upon the case of Appleby v. Firemen’s Fund Insurance 
Co., 45 Barb. 454. That case was later retried and reached the Court of Appeals, and 
is reported in 54 N. Y. 253. There a tenant who was occupying a part of a business 
block for a tobacco warehouse leased an upper story for a manufacturing business. 
Under the terms of that policy an increased hazard was thus created. The court held 
that, where the policy covered the goods in any part of the building and the insured 
sublet a part of the building for a business which constituted an increased hazard, 
the policy was violated. This significant clause occurs in the opinion: 

“If they had only insured goods in the basement of this building, then the clause 
which prohibited an increase of risk by means within the control of the insured would 
not apply.” 

Those are the only two ‘cases in this jurisdiction relied upon by the appellant to 
established the rule that an insured who leases part of the premises is bound by the 
act of his tenant if the tenant increases the hazard even without his knowledge, upon 
the theory that the premises leased are within the control of the insured. The ques- 
tion is not entirely free from doubt, and courts have held contrary views in different 
jurisdictions: Merrill v. Insurance Co. of North America (C. C.) 23 F. 245; Royal 
Exchange Assurance of London v. Thrower (D. C.) 240 F. 811; Id., 246 F. 768, 159 
C. C. A. 70; Edwards v. Farmers’ Mutual Insurance Association, 128 Ga. 353, 57 S. E. 
707,12 L. R. A. (N. S.) 484, 119 Am. St. Rep. 385, 10 Ann. Cas. 1036. 

[2] It will be noticed that the policy provides that the company shall not be 
liable where there is an increase in the hazard “unless otherwise provided in writing 
added thereto.” The policy in question has attached to it a printed rider bearing the 
name of the James Johnson Agency. The following clause is printed as a part of the 
rider : 

“Tt is understood that this policy shall not be invalidated by any act or neglect of 
the landlord or any other occupant of said building.” 

I take it that there can be no question but what Ciali was an “other occupant” of 
said building. The clause may be understood therefore as though it read, “This policy 
shall not be invalidated by any act of Ciali.’ The clause in question, being added to the 
policy by the appellant, must be construed most favorably to the respondent, and, if 
there is any ambiguity or uncertainty, it must be resolved in favor of the respondent. 
In 26 Corpus Juris, at page 201, it is said: 

“But where it is stipulated that the policy shall be void if the risk is increased by 
any act of the insured or by any means within his control or knowledge, alterations 
made by a tenant without the knowledge or consent of the insured will not avoid the 
policy.” 

In Richards on Insurance (3d Ed.) at page 33, referring to the increase of hazard 
clause, it is said: 

“This clause has no application to conditions expressly provided for by other 
clauses of the policy. Thus it is obvious that the insured is entitled to the full benefit 
of all the written permits that may be regularly obtained and attached to the policy for 
hazardous use or occupation * * * for anything agreed to by the company in writing 
regardless of the effect upon the risk.” 

[3] I have been unable to find any decision construing this particular clause or 
any clause like it. It seems to me, however, that the clause has the effect of with- 
drawing from the company the defense that the risk has been increased by some other 
occupant of the building with the knowledge and consent of the insured or by means 
within his control. It is a covenant on the part of the insurance company that the 
policy shall not be void if the hazard is increased by some other occupant of the build- 
ing. 





Fire] Ins. Company of North America v. Renfro 697 


It must be that the very purpose of the clause is to relieve a tenant from the 
danger of being deprived of his insurance by the defense that some other tenant in the 
building has increased the hazard within the control or knowledge of the insured 
and to relieve the landlord from the same defense where a tenant or subtenant has 
increased the hazard. With such a clause attached to the policy all presumptions must 
be indulged in favor of the insured. 

The judgment and order should be affirmed, with costs. 

Judgment and order affirmed, with costs. All concur. 


INSURANCE CO. OF NORTH AMERICA v. RENFRO. (No. 15411.) 

(Supreme Court of Oklahoma. March 16, 1926. Rehearing Denied July 13, 1926.) 
Pacific Reporter 990. 
(Syllabus by the Court.) 

1. INSURANCE—PROVISION OF FIRE INSURANCE CONTRACT, COV- 
ERING FARM PROPERTY, THAT COMPANY SHOULD NOT BE 
LIABLE FOR LOSSES WHILE PAYMENT OF INSURANCE PREMIUM 
NOTE WAS IN DEFAULT WAS REASONABLE, AND MUST BE EN- 
FORCED ACCORDING TO TERMS (COMP. ST., 1921, § 6768). 

Where a fire insurance contract, covering farm property, issued as provided by 
section 6768, Comp. St. 1921, provides that the insurance company shall not be liable 
for losses occurring while the payment of the insurance premium note is in default, 
such provision is reasonable, and must be enforced according to its terms. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


2. INSURANCE—WHERE INSURER PROVIDED THAT INSURANCE 
SHOULD BE SUSPENDED WHILE PAYMENT OF NOTE GIVEN FOR 
PREMIUM WAS IN DEFAULT, BUT THAT PAYMENT SHOULD RE- 
VIVE POLICY, IT WAS NOT LIABLE FOR LOSS DURING TIME 
PAYMENT OF NOTE WAS IN DEFAULT (COMP. ST. 1921, § 6768). 
Where a fire insurance contract covering farm property, issued as provided by 

section 6768, Comp. Stats, 1921, provides that the insurance shall be suspended while 

payment of the promissory note given for the insurance premium is in default, but 
that payment of such past-due premium notes shall revive the policy for the re- 
mainder of the original period of insurance, a fire loss occurring during the time 
the payment of the promissory note was in default does not constitute a liability 
against the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


3. INSURANCE—ON APPROVAL OF FORM OF POLICY FOR FARM OR 
DWELLING HOUSE PROPERTY BY INSURANCE COMMISSIONER, 
TERMS THEREOF WILL GOVERN INSTEAD OF TERMS PRE- 
SCRIBED BY STATUTE FOR STANDARD FORM OF POLICY (COMP. 
ST. 1921, §§ 6767, 6768). 

Section 6768, Comp Stats. 1921, authorizes the issuance of a “short or different 
form of policy” for farm or dwelling house property to the standard form of policy 
prescribed by section 6767, Comp. Stats. 1921, and, upon the approval thereof by the 
insurance commissioner, the terms of such policy will govern instead of the terms 
prescribed by statute for the standard form of policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4. INSURANCE—PAYMENT ON DEFAULTED PREMIUM NOTE, AFTER 
LOSS WHICH OCCURRED AFTER NOTE BECAME DELINQUENT, 
DID NOT RENDER COMPANY LIABLE UNDER INSURANCE CON- 
TRACT PROVIDING THAT SUCH PAYMENT MERELY REVIVED IN- 
SURANCE FROM TIME OF PAYMENT, UNLESS PAYMENT WAS 
MADE AND ACCEPTED UNDER CIRCUMSTANCES CAUSING 
WAIVER OF CONDITIONS OF CONTRACT. 

Payment of a defaulted premium note, after the maker of the note suffered a fire 
loss occurring after the note became delinquent, does not render an insurance com- 
pany liable for the loss, where the insurance contract provides that such payment 
merely revives the insurance, such revivor to begin from the time of ‘payment, unless 
such payment is made and accepted under such circumstances as it can be said that the 
conditions of the contract were waived by the insurance company. 


(For other cases, see Insurance, Dec. Dig. § 392[7].) 
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Appeal from District Court, Jackson County; Frank Mathews, Judge. 

Action by J. W. Renfro against the Insurance Company of North America. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with directions. 

Geo. B. Rittenhouse, F. A. Rittenhouse, and Frank E. Lee, all of Oklahoma City, 
for plaintiff in error. 

P. K. Morrill, of Altus, for defendant in error. 

PueEtps, J. This case comes here on appeal from the district court of Jackson 
county. The facts out of which it grew are substantially as follows: 

The plaintiff in error issued its fire insurance policy covering certain farm prop- 
erty owned by defendant in error which policy was to remain in force for a period of 
four years, to pay the premiums on which defendant in error executed his promissory 
notes due May 1, 1921, May 1, 1922, May 1, 1923, and May 1, 1924, said notes con- 
taining a provision that, if not paid when due, the policy shuld lapse until payment 
was made, and the company should not be liable for loss during such default. The first 
two notes were paid when due. The insurance policy contained the following clause: 

“But it is expressly agreed that this company shall not be liable for any loss or 
damage that may occur to the property herein mentioned, while any installment of the 
installment note given for premium upon this policy remains past due and unpaid, or 
while any single payment promissory note, acknowledged as cash or otherwise given 
for the whole or any portion of the premium, remains past due or unpaid. * * * 
Payments of notes must be made to the Insurance Company of North America at its 
western department office in Chicago, Ill., or to person or persons specifically author- 
ized to collect the same for said company. And it is expressly agreed that the failure 
of the insured to receive the notices that may be sent by the company of the approach- 
ing maturity of the premium note or notes shall not operate to render the com- 
pany liable for any loss or damage while such note or notes remain overdue or unpaid, 
and a receipt from the said Chicago office of the company for the payment of any 
past-due note or notes must be received by the insured before there can be a revival 
of the policy, such revival to begin from the time of said payment, and in no case to 
carry the insurance beyond the end of the original term of this policy.” 

When the third note fell due on May 1, 1923, the same was not paid, and plaintiff 
in error wrote defendant in error the following letter: 

“Chicago, Ill., May 4, 1923. 

“Mr. J. W. Renfro, R. No. 2, Altus, Okl.: We have previously sent you notice of 
the maturity of your note given for insurance in this company under policy No. F. I. 
1830, but have received no reply. Possibly our notice has miscarried, or has not come 
to your personal attention, and we therefore again remind you. 

“Do not overlook the fact that insurance under the policy is now in suspense, and 
that you have no protection under it while the premium past due remains unpaid; 
therefore it is to your advantage that remittance come forward without further delay. 
The amount of the payment necessary to reinstate the insurance is $74.98. 

“Please remit promtply to this office by money order, bank draft, or personal 
check drawn payable to the Insurance Company of North America, as per the addressed 
envelope which is inclosed for your convenience. 

“In replying, please quote the number of your policy, or return this notice. 

“C. R. Little, General Manager.” 

In the early morning of May &th the insured property was destroyed by fire, after 
which, and on the same day the fire occurred, defendant in error sent to plaintiff in 
error his certified check covering the amount of the note due on May Ist, which 
check read as follows: 

“Altus, Okl., May 8, 1923. 

“The Altus National Bank—86-95: Pay to Insurance Co. of North America, 
Philadelphia, or bearer, $74.98, seventy-four and 98/100 dollars. 

“J. W. Renfro. 

“Payment of premium on policy No. 1830 for years May 1, 1923, to 5—1, 1924. 
Have had partial loss, and will report same in fifteen days. 

“Good, when properly indorsed, for $74.98. 

“H. B. Bellenger, Cashier.” 

Stamped: . “Paid 5—19—23.” 

This check was received in the collection department of plaintiff in error at its 
office in Chicago on May 15th, and on the same day was deposited, and in due course 
of business was returned to and paid by the bank on which it was drawn on May 19th. 
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Claim for loss was then forwarded to plaintiff in error, who acknowledged the same 
by writing him the following letter: 
“Tune 29, 1923. 

“Mr. J. W. Renfro, Route No. 2, Altus, Okl—Dear Sir: You have presented 
claim for loss from fire occurring on May 8th, 1923, under your policy FI 1830 of 
our Altus, Oklahoma agency. For the premium of this policy you signed a note pay- 
able in certain installments, one of which was due on May 1, 1923. You did not pay 
this note when due, but sent in payment for it after the fire occurred on May 8th, but 
without accompanying your remittance with any information of the fire, so that when 
we acknowledged your remittance it was without knowledge that your property had 
suffered any loss during the time when your note was delinquent. Both the note and 
policy provide that, should any of the installments not be paid at maturity, the com- 
pany shall not be liable for loss during such default. As the loss occurred during the 
time when your policy was suspended due to your failure to pay the installment when 
due, there is no liability on the part of the company for the damage sustained. We 
are therefore returning you herewith the amount of the installment which you paid 
after the fire $74.98, also $.52 interest on this money from the time received until now. 
If you will return us the policy itself we will thereupon send back to you the note 
covering the premium. 

“Very truly yours, 
“Insurance Company of North America. 
“Encl. By S. L. Nelson, Supt. Loss Dept.” 

This letter was sent to the insured by registered mail, and inclosed therein was 
currency covering the amount of the premium, which was accepted and retained by 
the insured. The insured then brought suit against the insurance company for his 
loss under the policy. The cause was tried to a jury, resulting in a verdict in his 
favor, to reverse which the insurance company prosecutes this appeal. 

It will be seen that, according to the terms of the policy, it had, without question, 
lapsed at the time the fire occurred, and was not in force and effect, and the plain- 
tiff in the trial court was not entitled to recover, unless the acts and conduct on the 
part of the insurance company is sufficient to establish a waiver of the conditions of 
forfeiture contained in the contract of insurance. In fact, the insured does not seri- 
ously contend that the policy had not lapsed at the time of the fire although in his 
petition he alleges that his promissory note was given in payment of the premium, 
and apparently assumes that the policy was in full force and effect, and does not 
plead or indicate a waiver on the part of the insurance company. However, in the 
answer of the insurance company, it pleads the facts upon which it claims the policy 
had lapsed, and then in paragraph 6 of its answer alleges: 

“That it has not waived any of the aforementioned condition’ of said promissory 
note or policy of insurance, or consented to or waived the breach thereof or failure 
of plaintiff to comply therewith.” 

To which answer the insured replied by general denial, which pleadings the in- 
sured claims is sufficient to put the question of waiver in issue, while the insurance 
company contends that, not having specifically pleaded the waiver relied upon, that 
question was improperly submitted to the jury. The ultimate disposition of the case, 
however, must necessarily depend upon whether the facts shown by the record con- 
stitute a waiver on the part of the insurance company of the terms of the policy 
and the provisions of the note as to the effect of the failure of the insured to pay the 
note when it was due, and, in view of our conclusions on that subject, it is unnecessary 
for us to dispose of the question raised as to the effect of the pleadings filed. 

[1] According to the terms of the insurance policy and the provisions of the 
note given in payment of the premium thereon, which are, in our judgment, entirely 
reasonable, the policy lapsed on May Ist, the day the note was due and not paid, and, 
according to such provisions, it was not placed in force and effect again until the 15th 
day of May, the date the insurance company received the check in payment of the 
note at its office in Chicago. The loss caused by the fire having occurred on the 
8th day of: May, the insured cannot recover, unless it can be said that the notation 
of the loss made on the certified check sent the company was notice to the company 
that a loss had occurred, and that it received the premium after having such notice, 
and thereby waived the terms and conditions of the policy and the note. 

(2, 3] Defendant in error contends that the terms of the policy, providing that the 
policy ceases to be in force if the notes given in payment of the premium thereon are 
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not paid when due, is void as violative of the statute which prescribes a standard form 
of policy, and in support of that contention cites Fidelity Co. v. School Dist., 70 Okl. 
300, 174 P. 513, and Palatine Insurance Co. v. Commerce Trust Co., 73 Okl. 236, 175 
P. 930. This contention, in our judgment, is without merit as applied to the case at 
bar, and the authorities cited do not support such contention when applied to the facts 
in this case, as section 6768, Comp. Stats. 1921, authorizes the issuance of the policy in 
question. 

In support of his contention that the insurance company waived the conditions of 
forfeiture, defendant in error cites Springfield Fire & Marine Insurance Co. v. Cock- 
rell, 67 Okl. 116, 169 P. 1060, holding that— 

“Any act of an insurance company recognizing as an existing contract with it the 
policy sued upon, after knowledge that the cause of forfeiture has occurred is a 
‘waiver’ of such cause of forfeiture.” 

[4] As supporting this contention, he also cites St. Paul Fire & Marine Insur- 
ance Co. v. Cooper, 25 Okl. 38, 105 P. 198, wherein this court held, in a case similar 
to this, that the company may waive the forfeiture by acts, from which an intention 
to do so may be fairly inferred, and that the acceptance of the cash premium by the 
general agent of the company after default and notice of loss operates as a waiver of 
the forfeiture, and renders the company liable on the policy from its inception as 
though the premium notes had been paid when due. And for the same purpose 
Shawnee Mutual Fire Insurance Co. v. Cannedy, 36 Okl. 733, 129 P. 865, 44 L. R. A. 
(N. S.) 376, is cited; these cases being cited in support of the contention that the pay- 
ment of the premium revives the policy from its inception the same as though the 
premium notes had been paid when due. An examination of these authorities dis- 
closes a state of facts so unlike the facts in the case at bar that we cannot consider 
them authority here. If the insured had notified the insurance company of the fire 
in a straightforward, matter of fact manner, and accompanied such notice with a re- 
mittance in payment of the past-due note, and the company, notwithstanding the notice 
of loss, had accepted the payment, there would have been at least a semblance of justice 
in the contention of defendant in error, but it appears from the record that, when de- 
fendant in error went to the bank to have prepared and certified the check sent to the 
insurance company, he carried a piece of paper, on which was written the notation of 
the loss, which he instructed the banker to write on the bottom of the check, and, when 
the check was forwarded to the company’s office in Chicago, it went to the collection 
department, and apparently the notation on the check regarding the loss was not noticed, 
and the company had no information regarding the loss until after the check had been 
cashed and the proof of loss and claim was later filed, and then the proceeds of the 
check were returned to the insured with a letter from the companuy denying liability. 

[5] Eikelberger v. Insurance Co., 105 Kan. 675, 189 P. 139, was a case very similar 
to this one. There the premium was paid to the local agent after the fire occurred and 
the local agent notified of the loss. The local agent remitted the premium, but said 
nothing about the loss, and the court held that at most the only effect of the payment 
of the delinquent note was to revive the policy for the remainder of the term, such 
revivor beginning with the date of payment, and the notice to the local agent and the 
payment of the premium would not constitute a waiver of the conditions of the policy, 
saying : 

“*A waiver of a contract right is a voluntary and intentional reunciation of it, 
and some positive act or some positive inaction inconsistent with the contract right is 
necessary to create the waiver. Long v. Clark, 90 Kan. 535, 135 P. 673; 40 Cyc. 253- 
263; 8 Words and Phrases [pp.] 7375-7381.’ Street Lighting Co. v. City of Wichita, 
101 Kan. 452, 460, 168 P. 1090, 1094.” 

We see no good reason why the insured, instead of making the notation of loss 
on the check without indicating when the loss occurred, could not have made his report 
and claim for loss in the usual and customary manner and as provided by the policy, 
and, if the company saw fit, after being in possession of all the facts, to accept the 
proceeds of the check and waive the provisions of the policy, it would be at liberty 
to do so. 

A painstaking search of the record fails to disclose the elements essential to such 
waiver, and the trial court should have sustained the motion to direct a verdict for 
the insurance company. The judgment is therefore reversed and the cause remanded, 
with instructions to render judgment for the defendant. 

All the Justices concur. 
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FARMERS’ & MERCHANTS’ NAT. BANK OF LAKE CITY v. MOORE 
ET AL. (No. 12028.) 
(Supreme Court of South Carolina. July 13, 1926.) 
133 Southeastern Reporter 913. 
1. INSURANCE. 


If mortgagor, after executing mortgage requiring insurance policy, takes insur- 
ance payable to himself, mortgagee has equitable lien thereon in event of loss. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 
2. INSURANCE. gti 
Mortgagee has equitable lien on proceeds of policy payable to purchaser, assuming 
mortgage requiring insurance. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 
3. INSURANCE— ae 
Where purchaser assumed payment of half of mortgage requiring insurance, mort- 
gagee is entitled to lien to that extent on insurance taken out in purchaser’s name. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 
4. INSURANCE. 


Assignee of mortgage requiring insurance on premises is entitled to lien on pro- 
ceeds of insurance payable to owner to extent of mortgage. 

(For other cases, see Insurance, Dec. Dig. § 580(2].) 

Gary, C. J., and Watts, J., dissenting. 

Appeal from Common Pleas Circuit Court of Williamsburg County; John S. Wil- 
son, Judge. 

Action by the Farmers’ & Mechants’ National Bank of Lake City against C. V. 
Moore and others. Decree for defendants, and plaintiff appeals. Reversed and 
remanded. 

The report of the referee, and order of the circuit judge adopting it, are as fol- 
lows: 

Special Referee’s Report. 
To the Honorable, the Court of Common Pleas: ‘ 

This is a proceeding to foreclose a mortgage. A separate report fixing the amount 
and rank of liens involved in this case has been made and filed, and the present report 
deals only with the disposition of the fire insurance money deposited in my hands. 

The facts giving rise to the controversy may be stated as follows: 

J. Ed. Coker formerly owned a tract of 79 acres of land in this county. On the 
30th day of August, 1919, the same was subdivided into two parcels and sold; 31.23 
acres to E. P. McKnight and 47.77 acres to C. V. Moore. The sale was made sub- 
ject to a mortgage from J. Ed. Coker to the Federal Land Bank of Columbia, S. C., 
which Federal Land Bank mortgage was assumed pro tanto by McKnight and Moore. 
On the day of the purchase, Moore made two mortgages; one to the Bank of Lake 
City for $2,376.31 and the other to W. M. Severance and Ashton H. Williams for 
$1,578.80 while E. P. McKnight made his mortgage to the executors of the will of 
A. H. Williams in the sum of $1,353.93. The Bank of Lake City mortgage was 
assigned to the plaintiff herein, and the Williams and Severance mortgage was 
assigned to the defendant the First National Auction Company. 

In the deeds from Coker to Moore and from Coker to McKnight will be found 
the following provision: 

“The said premises are conveyed subject to a mortgage of the above-described 
premises and of the parcel of 31.23 acres (47.77 acres), * * * the said mortgage 
being in favor of the Federal Land Bank of Columbia, S. C., and is for the principal 
sum of fifteen hundred ($1,500.00) dollars, payable in thirty-five (35) annual pay- 
ments and the said grantee above named hereby agrees to assume and pay one-half 
(%) of said mortgage indebtedness as a part of the consideration of this conveyance, 
the one-half (14) of said indebtedness having been deducted from the purchase price 
of said premises. The remaining one-half (%4) of said mortgage indebtedness is 
this day assumed by the purchaser of the said” other tract. 

In the mortgage from Coker to the Land Bank is found the following insurance 
clause : 

“And it is covenanted by and between the said parties that the said J. Ed. Coker 
and his heirs, executors, administrators or assigns, will insure and keep insured to the 
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satisfaction of the Federal Land Bank of Columbia, S. C., all buildings and improve- 
ments now on said premises, the value of which was a factor in determining the 
amount of the loan secured hereby, against loss or damage by fire or wind storm, in 
such sum or sums as may be required by the Federal Land Bank of Columbia, and in 
such company or companies as may be approved by the Federal Land Bank of 
Columbia, its successors or assigns, the loss, if any, to be payable to the Federal Land 
Bank of Columbia, as its*interest may appear at the time of the loss,-and will deliver 
said policy or policies of insurance to the Federal Land Bank of Columbia and will 
promptly pay when due all premiums for such insurance. In case any insured buildings 
or improvements on said premises are destroyed or damaged by fire or windstorm, the 
sum or sums collected from said insurance may at the option of the said J. Ed. Coker 
be applied either to the payment of the note secured by this mortgage or subject to 
regulations of the Federal Farm Loan Board and under the direction of the Federal 
Land Bank of Columbia to the reconstruction of the buildings or improvements so 
destroyed or damaged.” 

In the mortgages made by C. V. Moore to the Bank of Lake City and to Williams 
and Severance will be found the following provisions: 

“And it is agreed by and between the parties hereto that the said mortgagor, 7 
heirs, executors or administrators shall keep the buildings erected against loss and 
heirs, executors or administrators shall keep the buildings erected or to be erected on 
said premises insured against loss and damage by fire for the benefit of the said mort- 
gagee, for an amount not less than dollars, in such company as shall be ap- 
proved by the said mortgagee and shall deliver the policy to the said mortgagee, and in 
default thereof, the said mortgagee, , or assigns, may effect such insurance and 
reimburse themselves under this mortgage for the expenses thereof with interest there- 
on from the date of its payment. And it is further agreed, in the event of other insur- 
ance and contribution between the insurers that the said mortgagee, , or assigns 
shall be entitled to receive from the aggregate of insurance, moneys to be paid, a sum 
equal to the amount of the debt secured by this mortgage.” 

After C. V. Moore had purchased the premises in question, had assumed the cove- 
nants of J. Ed. Coker made in his mortgage to the Federal Land Bank of Columbia, 
and had executed the mortgage to the Bank of Lake City and to Williams and Seve- 
rance, to wit, on the 5th day of February, 1921, he obtained a policy of fire insurance 
upon the dwelling house on said premises situate, in the sum of $1,800, for a premium 
of $31.50, with the loss payable to himself as insured; the value of the house so in- 
sured is fixed in the policy at $2,500. Thereafterwards, the said house was destroyed 
by fire and the loss was adjusted between C. V. Moore and the insurance company at 
$1,750, the agreed insurable value of the house at the time of its destruction by fire. 

This suit was instituted by the Farmers’ & Merchants’ National Bank of Lake 
City for the foreclosure of the mortgage made by C. V. Moore to the Bank of Lake 
City, and to collect the insurance under the covenants in the mortgage. The defendant 
C. V. Moore resisted the efforts of the plaintiff bank to obtain the benefit of this 
insurance, and therefrom arises the controversy. 

An order of reference has been made directing me to take and report the testi- 
mony, together with my findings of fact and conclusions of law thereon. Pursuant to 
this order, I have held a reference at which I was attended by the parties and their 
counsel. I have taken such testimony as was offered and herewith report the same 
to the court. 

The plaintiff contends: 

(a) That the covenant to insure for the benefit of the Land Bank contained in its 
mortgage from Coker, was assumed by Moore, and the taking of insurance by Moore 
on the mortgaged premises must be referred to this covenant and entitles the plaintiff 
bank to an equitable lien upon the proceeds of the policy. 

(b) That the mortgage to the bank contains a full and complete covenant, even 
though the blank spaces be not filled in, which requires Moore to insure for the 
benefit of the bank and that the policy must be referred to this covenant, and that 
therefore plaintiff is entitled to an equitable lien upon the proceeds from the policy. 

(c) That the mortgaged premises being insufficient to pay the liens without the 
proceeds of this policy, it would be inequitable in the absence of any evidence to the 
contrary to disregard the covenants in the mortgages. 

(d) That the mortgaged premises being insufficient to pay the lien without the 
proceeds of the insurance and the mortgagor having covered the improvements for 
the full insurable value thereby precluding the plaintiff from taking any additional 
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insurance for its protection, it would be inequitable, in the absence of any evidence 
to the contrary, to disregard the covenants in the mortgage. 

The defendant, C. V. Moore, contends: 

(a) That the clause in the Land Bank mortgage is inapplicable and cannot inure 
to the benefit of the plaintiff. 

(b) That the failure to fill in the blanks in the insurance clause in the bank’s 
mortgage shows there is no covenant to insure for its benefit. 

(c) That the evidence as to the value of the land and the insurable value of the 
improvements is irrelevant, improperly admitted, and fails to establish the right of the 
plaintiff to collect the insurance. 

(d) That the contract between Moore and the insurance company is purely per- 
sonal, made for the sole benefit of Moore, and that the plaintiff is entitled to no benefit 
arising out of it: 

It is conceded that the real estate, consisting of 79 acres, at the present time has 
sufficient value to pay the mortgage to the Land Bank without the insurance, and the 
Land Bank therefore makes no question. The insurance company has paid the money 
into court for the benefit of whoever is entitled to it, and it, therefore, makes no 
question. : 

The sole question, therefore, is between the plaintiff bank and the defendant C. V. 
Moore, whose respective contentions, as hereinbefore stated, now come before me for 
determination. 

Before proceeding to consider these contentions, I propose to state the principles 
of law, which I conceive to be applicable to this case. Mr. Chief Justice McIver, in 
writing the opinion for the court in the case of Swearingen v. Insurance Co., 52 S..C. 
on page 315, 29 S. E. 723, lays down the principle as follows: “While a policy of 
insurance is purely a personal contract between the insurer and the assured, and hence 
a mortgagee of the premises insured, merely as such, has no interest, either in law 
or equity, in a policy of insurance taken out by the mortgagor in his own name and 
for his own benefit, yet if the mortgagor is bound, either by covenant in the mort- 
gage or otherwise, for example, by a valid verbal agreement, to keep the property 
insured as a further security for the payment of the mortgage debt, then the mort- 
gagee is entitled to an equitable lien upon the money due on the policy of insurance, 
even though taken out in the name of the mortgagor.” - , 

The applicable rules are more fully stated to the same effect in 14 R. C. L., com- 
mencing at section 536, where it is said: “It is settled by many decisions in this county 
that if the mortgagor is bound by covenant or otherwise to insure the mortgaged 
premises for the better security of the mortgagee, the latter will have an equitable lien 
upon the money due on a policy taken out by the mortgagor to the extent of the 
mortgagee’s interest in the property destroyed.” Wheeler v. Factors’ & Traders’ Ins. 
Co., 101 U. S. 439, 25 L. Ed. 1055; Hyde v. Hartford Fire Ins. Co., 70 Neb. 503, 97 
N. W. 629, 113 Am. St. Rep. 796;~AEtna Ins. Co. v. Thompson, 68 N. H. 20, 40 A. 
396, 73 Am. St. Rep. 552; Cromwell v. Brooklyn Fire Ins. Co., 44 N. Y. 42, 4 Am. Rep. 
641. 

“And this equity exists although the contract provides that in casg of the mort- 
gagor’s failing to procure and assign such insurance the mortgagee may procure it at 
the mortgagor’s expenses.” Wheeler v. Factors’ & Traders’ Ins. Co., 101 U. S. 439, 
25 L. Ed. 1055; Hyde v. Hartford Fire Ins. Co., 70 Neb. 503, 97 N. W. 629, 113 Am. 
St. Rep. 796. 

“Of course the mortgagee’s equity will be governed by the scope and object of the 
agreement; as, if the agreement be to insure for a certain amount the equity will not 
apply beyond that amount, and as its object is to afford better security for the payment 
of the debt it will not be enforced further than is necessary for such security; if the 
debt is abundantly secured by the property which remains liable to the mortgage, a 
court of chancery would properly decline to enforce it.’ Wheeler y. Factors’ & 
Traders’ Ins. Co., 101 U. S. 439, 25 L. Ed. 1055. 

Again at section 185 of the same work, it is said: 

“A mortgagee, merely as such has no interest either in law or equity, in a policy 
of insurance effected by the mortgagor on the mortgaged premises for his own benefit 
in the absence. of any covenant or agreement requiring the latter to insure for the 
benefit of the former.” 

“And such a covenant or agreement creates an equitable lien on the insurance 
money in favor of the mortgagee, though the policy is in the name of and payable 
to the mortgagor, and has not been assigned by him to the mortgagee.” Wheeler v. 
Factors’ & Traders’ Ins. Co., 101 U. S. 439, 25 L. Ed. 1055; American Ice Co. v. East- 





704 The Insurance Law Journal, Vol. 67 [Oct., 1926 


ern Trust & Banking Co., 188 U. S. 626, 23 S. Ct. 432, 47 L. Ed. 623; 25 L. R. A. 
305, note; Hyde v. Hartford Fire Ins. Co., 70 Neb. 503, 97 N. W. 629, 113 Am. St. 
Rep. 796; McDonald v. Black’s Adm’r, 20 Ohio, 185, 55 Am. Dec. 448; 118 Am. St. 
Rep. 972, note; 135 Am. St. Rep. 745, note. 

“And though the mortgage contains a provision that the mortgagee, in default of 
insurance by the mortgagor may effect insurance at the mortgagor's expense.” Hyde 
v. Hartford Fire Ins. Co., 70 Neb. 503, 97 N. W. 629, 113 Am. St. Rep. 796. 

Therefore, the plaintiff must point to a covenant or agreement to insure for its 
benefit before it may recover. Under the circumstances of the case, it is my opinion 
that the plaintiff has failed to do so, and I reach this conclusion for the following 
reasons : 

First. In the mortgage from J. Ed. Coker to the Federal Land Bank is the fol- 
lowing provision: “And it is covenanted, by and between the said parties that the said 
J. Edward Coker, his heirs, executors, administrators or assigns, will insure and keep 
insured, to the satisfaction of the Federal Land Bank of Columbia, all the buildings 
and improvements now on said premises, the value of which was a factor in determin- 
ing the amount of the loan secured hereby against loss or damage by fire or wind 
storm, in such sum or sums as may be required by the Federal Land Bank of Columbia, 
and in such company or companies as may be approved by the Federal Land Bank of 
Columbia, its successors or assigns, the loss, if any, to be payable to the Federal Land 
Bank of Columbia as its interest may appear at the time of the loss, and will deliver 
said policy or policies of insurance to the Federal Land Bank of Columbia, and will 
promptly pay when due all premiums for such insurance.” 

There is no evidence that the building which was destroyed by fire “was a factor 
in determining the amount of the loan,” or that the Federal ‘Land Bank ever “required” 
insurance in any sum on said building, or that it at any time designated or approved any 
company in which said building should be insured, or that the delivery of a fire in- 
surance policy on said building was requested or demanded by the Federal Land Bank. 
Therefore I am of the opinion that the Federal Land Bank, if it claimed the insurance 
money, would not, under the provisions of its mortgage, be entitled to it—of course, 
if the Federal Land Bank itself is not entitled to it under its own mortgage, the plain- 
tiff could not have any right to it under the mortgage of the land bank. 

Second. I do not think that the provision in the mortgage from C. V. Moore to 
Bank of Lake City relied upon by plaintiff amounts to an agreement on the part of 
the mortgagor to insure for the benefit of the mortgagee because: (a) All the other 
paragraphs of the mortgage are filled out and this one is left blank, which clearly in- 
dicates that it was not the intention to rely upon it. (b) The amount of the insurance 
to be taken out was not fixed. (c) No company was designated by the mortgagee or 
its successor, or (d) the delivery of an insurance policy was not demanded although 
about three years expired between the date of the mortgage and the time the house 
was destroyed by fire, and (e) neither the mortgagee nor its assignee availed itself 
of the right under said provision to take out insurance themselves. (f) The whole 
evidence clearly shows to my mind that at the time the mortgage was given in 1919, 
when the price of land was very high, the Bank of Lake City thought that the land 
was sufficient security without the insurance. 

I therefore find as matters of fact: 

1. That there was no agreement on the part of C. V. Moore to insure for the 
benefit of plaintiff or its predecessor in interest. 

2. That the defendant, C. V. Moore, is the owner of and entitled to receive the 
said sum of .$1,750, the proceeds of said fire insurance policy, now on deposit in this 
court. 

Respectfully submitted, 
John D. Britton, Referee. 
Decree. 

This was an action for the foreclosure of a mortgage made by the defendant, C. V. 
Moore to the Bank of Lake City, under date August 30, 1919, for $2,376.31... The facts 
of the case are as follows: 

The defendant, J. Ed. Coker, formerly owned a tract of 79 acres of land in 
Williamsburg county. On the 30th day of August, 1919, the same was divided into 
two parcels; one parcel containing 31.23 acres and was conveyed to E. P. McKnight, 
and the other parcel containing 47.77 acres was conveyed to the defendant, C. V. 
Moore. The sale was made subject to a mortgage from the said J. Ed. Coker to the 
defendant, the Federal Land Bank of Columbia, S. C., in the sum of $1,500, which 
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mortgage was made and dated the 26th day of August, 1918. The conveyance from 
Coker to McKnight and Moore recited the assumption of the proportionate part of the 
Land Bank mortgage by each of said grantees. 

On the day of the purchase, the defendarit, C. V. Moore, made two mortgages ; the 
mortgage herein first mentioned to the Bank of Lake City for $2,376.31, and the other 
mortgage to W. M. Severance and Ashton H. Williams for $1,578.80, while E. P. 
McKnight made his mortgage to the éxecutors of the will of Asbury H. Williams in 
the sum of $1,353.93. The mortgage to the Bank of Lake City was assigned to the 
plaintiff herein, and the mortgage to Williams and Severance was assigned to the de- 
fendant, the First National Auction Company, while the mortgage from E. P. Mc- 
Knight was assigned by the Williams’ executors to the Coe-Mortimer Company. 

The mortgage from Moore to the Bank of Lake City also included another tract 
of land containing 42% acres, which is in no wise involved in the Land Bank mortgage 
or transaction. : 

There appears to be no dispute or contention of any kind with respect to the mort- 
gages, their rank and priority, or the amounts due thereon. The referee, to whom this 
matter was referred, has made a report establishing the amounts, rank, and priority of 
the mortgages, to which no exception has been taken, and the said report so filed and 
dated the 23d day of August, 1924, is hereby confirmed, adopted, and made the judg- 
ment of this court. . 

Upon the hearing before me, the plaintiff entered into an agreement with the 
defendant, the Federal Land Bank, to pay the Land Bank the amount due it and take 
an assignment of its mortgage; and, this having been concluded, the money paid, and 
the mortgage delivered, the same is hereby confirmed, and all of the rights of the 
Federal Land Bank under the said mortgage are hereby confirmed in the plaintiff. 

After the conveyance had passed and the mortgages executed and recorded, it 
appears that the defendant, C. V. Moore, obtained a policy of fire insurance upon the 
dwelling house situate upon that part of the Coker property purchased by Moore and 
covered by the Land Bank mortgage, the mortgage to the Bank of Lake City, and the 
mortgage to Severance and Williams, for the full insurable value thereof, and that the 
house was destroyed by fire, whereupon the loss was adjusted at $1,750; but, before 
the money could be paid to the defendant, C. V. Moore, the plaintiff made claim to it 
under its mortgage. The fire insurance company was joined as a party defendant, but 
by agreement of counsel and under order of court the action was dismissed as to the 
insurance company, upon thé payment by it of the sum of $1,750 to the clerk of the 
court of Williamsburg county. It appears in evidence that the mortgaged premises 
are of insufficient value to pay the mortgage debts against the same without this 
fund. 

This question was also reported on by the referee, who reached the conclusion that 
the defendant, C. V. Moore, was entitled to the money, and it came before me on 
exceptions to this report. I have studied the record and*the arguments of counsel 
thereon; and, while, I am inclined from my personal views to order the money paid to 
the plaintiff, I feel that the case of Swearingen v. Hartford Insurance Co., in 52 
S. C. 309, 29 S. E. 722, and 56 S. C. 355, 34 S. E. 449, hold to the contrary ; and, for 
this reason the exceptions to the referee’s report upon this question I overrule. 

It is therefore ordered, adjudged, and decreed: 

1. That the clerk of the court of common pleas for Williamsburg county do hold 
in his hands the insurance money deposited with him until the Supreme Court shall have 
passed upon this question or until an order be filed with him dismissing the appeal 
of the Farmers’ & Merchants’ National Bank of Lake City or some further order be 
made in the case. * * * 

Philip H. Arrowsmith, of Florence, for appellant. 

Iredell Hilliard, of Georgetown, for respondents. 

CorHran, J. This action was originally instituted for the purpose of foreclos- 
ing a mortgage executed by the defendant, C. V. Moore, to Lake City Bank on August 
30, 1919, to secure a note for $2,376.31, past due. The record fails to state who were 
the other defendants in the case, but it is assumed from various portions of the record 
that they were the Federal Land Bank of Columbia and the Dixie Insurance Com- 
pany, for reasons which will appear. 

It appears that in August, 1919, one J. Ed. Coker owned a tract of land in 
Williamsburg county, containing 80 acres; that on August 30, 1919, he divided the 
tract into two parts, one containing 31.23 acres and the other 47.77 acres; he sold 
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the one to E. P. McKnight and the other to the defendant, C. V. Moore. At that time 
there was an outstanding mortgage upon the 80 acres executed by Coker to the Federal 
Land Bank of Columbia for $1,500. This mortgage contained the following provision 
for insurance : 

“And it is convenanted by any betweent the said parties that the said J. Ed. Coker 
and his heirs, executors, administrators or assigns, will insure and keep insured to the 
satisfaction of the Federal Land Bank of Columbia, S. C., all buildings and improve- 
ments now on said premises, the value of which was a factor in determining the 
amount of the loan secured hereby, against loss or damage by fire or windstorm, in 
such sum or sums as may be required by the Federal Land Bank of Columbia, and in 
such company or companies as may be approved by the Federal Land Bank of Colum- 
bia, its successors or assigns, the loss, if any, to be payable to the Federal Land Bank 
of Columbia, as its interest may appear at the time of the loss, and will deliver said 
policy or policies of insurance to the Federal Land Bank: of Columbia and will 
promptly pay when due all premiums for such insurance. In case any insured build- 
ings or improvements on said premises are destroyed or damaged by fire or wind- 
storm, the sum or sums collected from said insurance may at the option of the said 
J. Ed. Coker be applied either to the payment of the note secured by this mortgage or 
subject to regulations of the Federal Farm Loan Board of Columbia and under the 
direction of the Federal Land Bank of Columbia to the reconstruction of the buildings 
or improvements so destroyed or damaged.” 

The deed from Coker to Moore contained the following provision: 

“The said premises are conveyed subject to a mortgage of the above-described 
premises and of the parcel of 31.23 acres (47.77 acres), * * * the said mortgage being 
in favor of the Federal Land Bank of Columbia, S. C., and is for the principal sum of 
fifteen hundred (1,500.00) dollars, payable in thirty-five (35) annual payments and the 
said mortgagee above named hereby agrees to assume and pay one-half (%) of said 
mortgage indebtedness as a part of the consideration of this conveyance, the one-half 
(%) of said mortgage indebtedness having been deducted from the purchase price of 
said premises. The remaining one-half (1%) of said mortgage indebtedness is this 
day assumed by the purchaser of the said,” other tract. 

It does not appear that Coker took out any insurance upon the property while 
he owned it, as he was obligated to do under the Federal Land Bank mortgage. 

When Moore acquired the property conveyed to him by Coker, he executed two 
mortgages upon it; one to the Bank of Lake City for $2,376.31, and one to Severance 
and Williams for $1,578.80. The mortgage to the Bank of Lake City was upon a 
printed form which contained the regular insurance form; the blank space upon which 
for the amount of insurance, however, was not filled out. 

On February 5, 1921, Moore applied for and obtained a policy in the Dixie Fire 
Insurance Company for $1,800 insurance upon the dwelling house. The Bank of Lake 
City afterwards went into liquidation, and the plaintiff, Farmers’ & Merchants’ 
National Bank, became the owner by assignment of the note and mortgage. At some 
time thereafter, during the life of the policy, the dwelling house was destroyed by fire, 
and the loss under the policy was adjusted at $1,750. Thereafter the Farmers’ & 
Merchants’ National Bank instituted the present action for the foreclosure of the 
mortgage executed by Moore to the Bank of Lake City and to subject the proceeds 
of the insurance to the payment of its mortgage. Whether the insurance company 
was a party defendant to this action does not distinctly appear, though we assume that 
it was, from the statement in the “case” that after the commencement of the action the 
insurance company paid the adjusted insurance, $1,750, into the hands of the clerk of 
court, who still holds the funds pending the determination of the right thereto. 

The several defendants answered setting up their respective claims by way of liens 
against the mortgaged premises, and all of these matters have been settled and the land 
sold. The only remaining issue in the case is that between the Farmers’ & Merchants’ 
National Bank and the respondent, Moore, as to the right to the proceeds of the 
insurance in the clerk’s hands. 

The case was referred to John D. Britton, Esq., who filed a report holding that 
the respondent, Moore, was entitled to the insurance money. Upon exceptions to this 
report, his honor, Judge Wilson, filed a decree confirming it. In his decree this state- 
ment occurs: 

“Upon the hearing before me, the plaintiff entered into an agreement with the de- 
fendant, Federal Land Bank, to pay the Land Bank the amount due it and take an 
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assignment of its mortgage; and, this having been concluded, the money paid and the 
mortgage delivered, the same is hereby confirmed and all of the rights of the Federal 
Land Bank under the said mortgage are hereby confirmed in the plaintiff.” 

From this decree the plaintiff bank has appealed upon exceptions, which raise prac- 
tically the only issue in this appeal—who is entitled to the insurance fund, the 
plaintiff bank, or the defendant, Moore? 

{1] Considering first the rights and obligations ‘of the Federal Land Bank and 
the original mortgagor, Coker, growing out of the relations between them created by 
the mortgage from Coker to that bank: The mortgage contained the insurance clause 
which has been set forth above. And while Coker did not respond to the obligation im- 
posed upon him by that clause and the Federal Land Bank did not enforce it, it is clear 
that if Coker had taken out a policy of insurance and had made the loss payable to 
himself, the bank would have had an equitable lien upon the insurance money, in the 
event of loss by fire. As is said in 14 R. C. L. 1367: 

“It is settled by many decisions in this country that if the mortgagor is bound by 
covenant or otherwise to insure the mortgaged premises for the better security of the 
mortgagee, the latter will have an equitable lien upon the money due on a policy 
taken out by the mortgagor to the extent of the mortgagee’s interest in the property 
destroyed.” 

See, also, Swearingen v. Ins. Co., 52 S. C. 309, 29 S. E. 722; Wheeler v. Factors’ 
& T. Ins. Co., 101 U. S. 439, 25 L. Ed. 1055. 

{2] Now, if Moore had bought the entire property, and had assumed the payment 
of the mortgage which Coker had executed to the Federal Land Bank, he would have 
assumed all of the obligations contained in that mortgage; he would have stepped’ into 
the shoes of Coker; and the bank would have acquired a lien upon the insurance pro- 
ceeds although the policy may have been made payable to Moore. 

In 1 Jones, Mtg. (6th Ed.) p. 771, it is said: 

“The assumption of the mortgage covers all the incidents of the mortgage debt, as 
for instance, a stipulation for the payment of an attorney’s fee in case of foreclosure; 
or a covenant to pay all taxes on the mortgage and on the mortgaged property.” 

In 27 Cyc. 1347, it is said: 

“A purchaser assuming a mortgage takes the incumbrance as it stands, subject 
to all its conditions and limitations.” 

“Where a grantee assumes a mortgage on the property granted, his liability 
depends on, and is co-extensive with, the personal liability of his grantor.” Howard 
v. Robbins, 67 App. Div. 245, 73 N. Y. S. 172. 

In Johnson v. Northern Minnesota Land & Investment Co., 168 Iowa, 340, 150 
N. W. 596, it is held (quoting syllabus) : 

‘A purchaser of land subject to a mortgage thereon, which he assumes to pay, 
thereby assumes the mortgage according to its terms, including a stipulation for in- 
surance for the benefit of the mortgagee, and insurance procured by the purchaser 
inures to the benefit of the mortgagee.” 

“The liability of a bank which has assumed a mortgage is measured by the terms 
thereof.” Kinyon Inv. Co. v. Bank, 69 Mont. 282, 221 P. 286. 

“Successor bank, by assuming mortgage debt of predecessor bank, became bound 
by all conditions of mortgage deed, such as a convenant to insure, with option to 
declare debt due for breach.” People’s Sav. Bank v. Jordan, 200 Ala.*500, 76 So. 442. 

“A vendee, assuming an existing trust deed or mortgage, takes the incumbrance 
as it stands, subject to all the conditions touching the mortgage debt.” Merrimon v. 
Parkey, 136 Tenn. 645, 191 S. W. 327. 

In Farmers’ Loan & Trust Co. v. Penn Plate Glass Co., 186 U. S. 434, 22 S. Ct. 
842, 46 L. Ed. 1234, the question whether the grantee or the mortgagor, who had 
taken out insurance for his own benefit, was responsible to the mortgagee for the 
proceeds of the insurance, was decided in favor of the grantee upon the specific 
ground that there was no obligation upon the mortgagor, in the mortgage, to take 
out insurance for the protection of the mortgagee, and no evidence of a personal 
assumption of the mortgage by the grantee. The implication is clear that if both these 
conditions existed there would be no doubt of his liability. The court says: 

“The Penn Company [the grantee and the insured] had the right to insure its 
own interest, and unless there was some contractual obligation on its part on the sub- 
ject, which bound it, or some conduct on its part, or on the part of Kann, its imme- 
diate grantor, which would estop it from setting up the fact that it had procured the 
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insurance for itself, the moneys arising out of the contracts which it made with the 
various insurance companies, cannot be taken from it and bestowed on the complainant 
for the benefit of the bondholders secured by the mortgage in suit.” 

{3] It is a common, if not invariable, condition in a fire insurance policy that a 
change in the title to the property insured will avoid the policy. If, therefore, the 
grantee of the premises, who has, assumed the mortgage debt, may be allowed to take 
out insurance payable to himself and collect it for himself, he will by the change of 
title have avoided the outstanding insurance which the mortgagor has taken out for 
the protection of the mortgagee and repudiated an incidental obligation in the mort- 
gage which he assumed when he assumed its payment. In the deed, however, from 
Coker to Moore, the latter assumed the payment of only one-half of the mortgage to 
the Federal Land Bank, and, of course, is not liable beyond that limitation. 

The Federal Land Bank should be decreed entitled to a lien upon the insurance 
fund to the extent of one-half of the amount due upon the Coker mortgage to it; and 
that would inure pro tanto to the benefit of the Lake City Bank mortgage which is 
owned by the Farmers’ & Merchants’ National Bank. 

[4] It appears, however, from the foregoing extract from the circuit decree, that 
the plaintiff bank has bought, paid for, and had assigned to it, the Federal Land 
Bank mortgage, which assignment, by the decree, has been confirmed and “all of the 
rights of the Federal Land Bank are hereby confirmed in the plaintiff,” and is therefore 
entitled to what the Federal Land Bank would have been entitled, as above stated. 

The interests of the assignee of the mortgage executed by Moore to Severence 
and Williams do not appear to have been considered in the decree or in the appeal. 
What effect the failure of the assignee to appeal from the decree may have upon 
those interests is not before the court. 

The judgment of this court is that the decree of the circuit court be reversed, and 
that the case be remanded to that court for futher proceedings in harmony with the 
conclusions herein announced. 

Blease and Stabler, JJ., concur. 

Gary, C. J. (dissenting). In ruling upon the exceptions of the appellant to the 
report of the referee, his honor, the circuit judge, says: 

“The referee, to whom this matter was referred, has made a report establishing the 
amounts, rank, and priority of the mortgages, to which no exception has been taken, 
and the said report so filed and dated the 23d day of August, 1924, is hereby con- 
firmed, adopted, and made the judgment of this court.” 

The report of the referee and the order of the circuit judge adopting it will be 
incorporated in the report of the case; and for the reasons therein stated the judgment 
of the circuit court should be affirmed. 

Watts, J., concurs. 


DOZARK v. WESTCHESTER FIRE INS. CO. (No. 5684.) 
(Supreme Court of South Dakota. July 6, 1926.) 
209 Northwestern Reporter 652. 
1. INSURANCE. 


Iron-safe clause held not inconsistent with standard policy, but permissible under 
exception in Rev. Code, 1919, § 9198, subd. 6. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 
2. INSURANCE. ' 

Iron-safe clause, properly attached and made part of policy, constitutes a promis- 
sory warranty, breach of which defeats right of recovery. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 
3. INSURANCE—OPERATIVE EFFECT OF IRON-SAFE CLAUSE HELD 


NOT POSTPONED FOR 30 DAYS, WHERE INSURED HAD TAKEN IN- 
VENTORY WITHIN 12 MONTHS. 


Operative effect of iron-safe clause held not postponed till 30 days after policy 
takes effect, where insured had taken inventory within 12 months prior to issuance of 
policy, and so was not required to take one within 30 days thereafter. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

Appeal from Circuit Court, Brule County; Frank B. Smith, Judge. 

Action by Anton Dozark against the Westchester Fire Insurance Company. 
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From the judgment for plaintiff and order denying a new trial, defendant appeals. 
Reversed and remanded, with directions. 

Waggoner & Stordahl, of Sioux Falls, for appellant. 

J. E. House, of Chamberlain, for respondent. 

Knicut, Circuit Judge. This is an appeal from a judgment for plaintiff in an 
action upon a policy of fire insurance on the standard form prescribed by section 9199, 
R. C. 1919, and from an order denying defendant’s motion for a new trial. 

The property described in the policy, a stock of general merchandise, was totally 
destroyed by fire on November 28, 1922, at night and at a time when the store men- 
tioned in said policy was not actually open for business. Prior to November 2, 1922, 
said property was insured by appellant under a policy practically identical with the 
policy sued on, and in his complaint plaintiff alleges, in effect, that the last-mentioned 
policy which became effective on November 2, 1922, was a renewal of the former policy. 
The policy which forms the basis of this action had annexed thereto and forming 
a part thereof a so-called rider in words and figures as follows: 

“Inventory Iron-Safe Clause.” 

“It is made a condition of this insurance:. (1) That the assured under this policy 
shall take an inventory of the stock and other personal property hereby insured at 
least once every twelve months during the term of this policy, and unless such in- 
ventory has been taken within one year prior to the date of this policy, one shall be 
taken in detail within thirty (30) days thereafter; (2) that the assured shall keep a 
a set of books showing a complete record of business transacted, including all pur- 
chases and sales both for cash and credit; (3) that the assured shall keep such books 
and inventory securely locked in a fireproof safe at night, and at all times when the 
store mentioned in the within policy is not actually open for business, or in some 
secure place not exposed to a fire which would destroy the building where such busi- 
ness is carried on; (4) that in case of loss the assured shall produce such books and 
last inventory.” 

{1] The respondent contends that this rider, commonly known, and hereinafter 
referred to, as the iron-safe clause, is not properly a part of the standard form of 
fire insurance policy, is prohibited by section 9198, R. C. 1919, and that no forfeiture of 
his rights under said policy and no defense to this action can be predicated upon his 
failure to comply therewith. , : 

Section 9198, R. C. 1919, so far as applicable to this case, is as follows: 

“No fire insurance company shall issue any fire insurance policies on property in 
this state other than those of the standard form set forth in the succeeding section, 
except as follows: * * * 

“(6) Printed or written forms of description, specification or schedules of the 
property covered by any particular policy and any other matter necessary to clearly 
express all the facts and conditions of insurance of any particular risk, which are not 
inconsistent with the provisions or conditions of the standard policy provided for in 
this section, may be written upon or attached to any policy issued on property in this 
state.” 

The last paragraph of the standard policy contains the following provision: 

-“This policy is made and accepted subject to the foregoing stipulation and con- 
ditions, together with such other provisions, agreements or conditions as may be in- 
dorsed hereon or added hereto. * * *” 

It is apparent from the reading of these statutory provisions that other provisions, 
agreements, or conditions which are not inconsistent with the provisions or condi- 
tions of the standard policy, and which are necessary clearly to express all the facts 
and conditions of any particular risk, may be written upon or attached to the standard 
form of policy. The iron-safe clause should not be given effect, unless it clearly comes 
within the exception provided for in subsection 6 of the section 9198, R. C. 1919, 
above quoted, nor unless it is consistent with the provisions and conditions of the 
standard policy. In deciding this question we may well consider the purpose of the 
law providing for a standard form of policy, and the effect of the clause in question. 
The wisdom of the Legislature in adopting the standard policy, and in prohibiting 
the use of other forms is apparent. This enactment constitutes a salutary rule of 
law based upon public policy, and is intended to do away with the evils arising from 
the insertion in policies of insurance of conditions ingeniously worded which re- 
strict the liability of the insurer, or place unreasonable conditions upon the insured. 
The purpose was to accomplish fairness and equity between the insurer and the in- 
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sured, brevity and simplicity, the avoidance of technical words and phrases, and the 
avoidance of conditions the violation of which by the insured would, without being 
prejudicial to the insurer, render the policy void or voidable at the option of the 
insurer. 

_ in Lawyer v. Globe Mutual Insurance Co., 25 S. D. 549, 127 N. W. 615, in speak- 
ing of the standard form of fire insurance policy, we said: 

_ “It may be assumed, perhaps, that the purpose of such legislation is to protect the 
insured against ambiguities, uncertainties, and inequitable conditions and forfeitures 
with which the insurer has been prone to burden the contract of insurance, and which 
have been the occasion of much litigation, and difficulty, and perhaps diversity, of 
interpretation by the courts, and at the same time to afford the insurer just and rea- 
sonable protection against fraud and imposition on the part of the insured.” 

The use of the standard form of policy is compulsory and its provisions not only 
constitute the contract between the insurer and the insured, but the law governing 
the rights of the parties as well. Lawyer v. Globe Mutual Insurance Co., supra; 
Hronish v. Home Insurance Co., 33 S. D. 428, 146 N. W. 588. 

The apparent object of the iron-safe clause is to facilitate the ascertainment of the 
extent of any loss occasioned by fire during the life of the policy. In section 322, 14 
R. C. L. 1139, the following language is used: \ 

“The evident intention of this clause of the contract is to enable the insurance 
company, by means of accurate records of the business of the insured, to ascertain 
with substantial certainty and definiteness the value of the stock of goods destroyed 
by fire. The condition has sometimes been said to be a condition precedent, but it is 
more accurate to say that it is a promissory warranty, or condition subsequent. This 
clause, now almost universally introduced into policies of insurance of merchandise 
kept for sale against loss by fire, has been of frequent consideration by the courts, and 
usually it has not been subjected to.any narrowness or closeness of construction. 
Legal effect has been given it for the purpose of guarding the insurer against the 
fraud or imposition of the insured; but it has received a fair, reasonable interpreta- 
tion, so that it may not work forfeitures, or defeat the claim of the innocent insured 
to the indemnity promised by the policy.” 

The following to the same effect is quoted from 26 C. J. 249: 

“In order to expedite the proof of loss and to verify the honesty of the claim of 
loss a policy upon a stock in trade customarily contains a provision requiring insured 
to take an inventory at frequent intervals, to keep regular books, and to preserve 
all papers in an iron or fireproof safe. This provision known as the ‘iron-safe clause’ 
and usually contained in a rider attached to the policy, has been almost uniformly held 
valid and enforceable.” 

In Miller vy. Home Insurance Co., 127 Md. 140, 96 A. 267, Ann. Cas. 1918E, 384, 
the court said: 

“The effect of such a covenant, if duly observed, is to safeguard the interests of 
both parties to the contract. It provides a protection to the insurer against possible 
misrepresentation as to the quantity and value of merchandise for which indemnity is 
claimed, and it affords the assured a reliable and convenient method of ascertaining and 
proving the real extent of his loss.” 

The authorities are practically unanimous in holding the iron-safe clause to be a 
reasonable and valid condition. We cite only a few of these: 2 Cooley’s Briefs on 
Insurance, p. 1813; 6 Cooley’s Briefs on Insurance, p. 574; Sowers v. Mutual Fire 
Insurance Co., 113 Iowa, 551, 85 N. W. 763; Day v. Home Insurance Co., 177 Ala. 600, 
58 So. 549, 40 L. R. A. (N. S.) 652; Reynolds v. German-American Insurance Co., 
107 Md. 110, 68 A. 262, 15 L. R. A. (N. S.) 345; Joffe v. Niagara Fire Ins. Co., 116 
Md. 155, 81 A. 281, 51 L. R. A. (N. S.) 1047, Ann. Cas. 1913C, 1217; Coggins v. 
Etna Ins. Co., 144 N. C. 7, 56 S. E. 506, 8 L. R. A. (N. S.) 839, 119 Am. St. Rep. 
924; Gish v. Insurance Co. of North America, 16 Okl. 59, 87 P. 869, 13 L. R. A. 
(N. S.) 826; Eaton v. Globe Fire Insurance Co., 227 Mass. 354, 116 N. E. 536; King 
v. Concordia Ins. Co., 140 Mich. 258, 103 N. W. 616, 6 Ann. Cas. 87; Hanover Fire 
Ins. Co. v. Wood, 213 Ala. 132, 104 So. 224, 39 A. L. R. 1436; Etna Ins. Co. v. Gold- 
man, 33 Ga. App. 715, 128 S. E. 13; Germania Fire Ins. Co. v. Ft. Worth Grain & 
Elevator Co. (Tex. Civ. App.) 271 S. W. 256; Hughes Bros. v. Aétna Ins. Co., 148 
Tenn. 293, 255 S. W, 363; Georgia Home Ins. Co. v. Allen, 128 Ala. 451, 30 So. 537; 
Hester v. Scottish Union & National Ins. Co., 115 Ga. 454, 41 S. S. 552; Farmers’ Fire 
Ins. Co. v. Bates, 65 Ill. App. 37; Maupin v. Scottish Union & National Ins. Co., 53 
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W. Va. 557, 45 S.”E. 1003; Chamberlain v. Shawnee Fire Ins. Co., 177 Ala. 516, 58 
So. 267; Capital Fire Ins. Co. v. Kaufman, 91 Ark. 310, 121 S. W. 289; Hartford Fire 
Ins. Co. v. Hallis, 58 Fla. 268, 50 So. 985; Finleyson Bros. v. Liverpool & London & 
Globe Ins. Co. 16 Ga. App. 51, 84 S. E. 311; Springfield Fire & Marine Ins. Co. v. 
Halsey, 34 Okl. 383, 126 P. 237. 


The standard policy provides that in case of loss immediate notice must be given 
to the company by the insured, and that within 60 days after the fire the insured shall 
render a statement to the insurer stating, among other things, the cash value of each 
item of the property and the amount of the loss thereon. A compliance with the iron- 
safe clause enables the insured to comply with this general provision of the standard 
policy in cases where stocks of merchandise are involved. 


The iron-safe clause comes within the exception provided by subsection 6, § 9198, 
R. C. 1919, and attaching said clause to the policy, and making the same a part thereof, 
does not add to the contract other or different terms or conditions than those intended. 
3y such clause the insured agrees only to keep and preserve records which will enable 
him to furnish a proper proof of loss from which the insurer can ascertain the 
amount of such loss. We believe that this holding renders effective the legislative in- 
tent to require honesty and fair dealing on the part of both parties to the contract. 

The wisdom of such a provision is exemplified in the present case. The insured 
made no attempt to comply with the provisions of the clause except that he took 
inventories and kept some books. These books and inventories were kept in a box 
in the store and were consumed by the fire- which destroyed the stock of merchandise 
while the policy sued on was kept away from the fire and not destroyed. Respondent 
claimed that his loss was $2,750, but the amount thereof as ascertained by the jury was 
only $1,075, and the evidence tending to establish such value was very unsatisfactory 
and consisted largely of guesses and groundless estimates. 

Our attention has been called to the following statement of this court in Lawyer 
v. Globe Mutual Ins. Co., supra. 

“By this law, which is operative equally upon both, the parties to the contract are 
prohibited from inserting in the contract other or different terms or conditions than 
those prescribed by the law itself.” 

This language related to the standard policy law contained in chapter 126, Laws 
of 1905, which chapter was expressly repealed by chapter 164, Laws of 1909, the 
source of sections 9198 and 9199, R. C. 1919. The two acts differ in many material 
respects. The first act provided, in subdivision 6 of section 1, that facts or conditions 
of any particular risk of insurance, added to the standard form— 

“shall in no way be inconsistent with or a waiver of any of the provisions or conditions 
of the standard policy.” 

The later enactment omits the italicized words. The present policy also contains 
the provision hereinbefore quoted that— 

The policy is “made and accepted subject to * * * such other provisions, agree- 
ments or conditions as may be indorsed hereon or added hereto.” 

The standard policy under consideration in the Lawyer Case contained no such 
provision. It follows that the language used is inapplicable to the present standard 
policy, and would do violence to the plain provisions thereof. 


[2] The clause under consideration, having been properly attached to and made 
a part of the policy, constituted a promissory warrant, the breach of which defeats 
respondent’s right to recovery. We cite only a few of the authorities which support 
this ruling: Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 338, 83 N. W. 78, 51 L. R. A. 
698; Joffe v. Niagara Fire Ins. Co., supra; Hammond v. Niagara Fire Ins. Co., 92 
Kan. 851, 142 P. 936, L. R. A. 1915F, 759; Springfield Fire & Marine Ins. Co. v. 
Griffin, 64 Okl. 131, 166 P. 431; 26 C. J. 250, and numerous cases there cited. 

The clause is to be given a fair and reasonable construction to the end that its 
apparent purpose may be accomplished; namely, that the insured shall produce books 
and the last inventory from which the extent of the loss may be ascertained. As is 
said in a note in 39 A. L. R. 1443, where numerous cases, are cited: 


“The ‘iron-safe’ or ‘book warranty’ clause does not exact any specific system 
or form of books to be kept by the insured, nor does it require a system of book- 
keeping which will conform to the most scientific standards. The purpose of the 
clause is accomplished when the insured keeps his books in such a manner as to con- 
stitute a record of business transactions which a person who is of ordinary intelli- 
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gence, and who is accustomed to accounts, can understand, and from which he can 
ascertain the amounts and value of the merchandise at the time of the loss.” 

Respondent also contends that appellant is now estopped from relying upon the 
breach of the terms of the so-called iron-safe clause. No facts supporting this con- 
tention appear in the record, and no estoppel has been pleaded. 

[3] Respondent also contends that the iron-safe clause did not become operative 
until 30 days after the taking effect of the policy. This contention is devoid of merit. 
Respondent, having taken an inventory within 12 months prior to the issuance of the 
policy, was not, under the provisions of said clause, required to take a new inventory 
within 30 days thereafter, but he was required to keep the inventory which had been 
taken a few months prior to the issuance of said policy, or to take a new one, and 
keep a set of books showing a record of business transacted, and to produce such 
books, and the last inventories taken after the loss occurred. 

It follows that the motion for a directed verdict, or for judgment notwithstanding 
the verdict, should have been granted, and a consideration of the remaining assign- 
ments of error becomes unnecessary. The judgment and order appealed from are re- 
versed, and the case is remanded, with instructions that judgment be entered dismissing 
the action on its merits. 

Knight, Circuit Judge, sitting in lieu of Dillon, J. 


FIREMAN’S FUND INS. CO v. WILSON. (No. 812-4475.) 
(Commission of Appeals of Texas, Section A. June 9, 1926.) 
1. CHATTEL MORTGAGES. 
Sale of mortgaged personalty is void unless there is strict compliance with terms 
of instrument defining power of sale and method of its execution. 
(For other cases, see Chattel Mortgages, Dec. Dig. § 262[1].) 


4. INSURANCE—ONE HOLDING UNDIVIDED INTEREST IN BUILDING 
AS MEMBER OF PARTNERSHIP, AND WHO ALSO HAD CHATTEL 
MORTGAGE, HELD NOT SOLE OWNER WITHIN POLICY TERMS. 
One holding undivided interest in building as member of partnership which, owned 

it, and who also had lien thereon under chattel mortgage, held not unconditional and 

sole owner within terms of fire insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 282[11].) 


Error to Court of Civil Appeals of Ninth Supreme Judicial District. 

Action by J. W. Wilson against the Fireman’s Fund Insurance Company. Judg- 
ment for defendant was reversed and rendered by the Court of Civil Appeals (274 
S. W. 176), and defendant brings error. Judgment of Court of Civil Appeals re- 
versed, and that of trial court affirmed. 

Pinkey; Grissom and Thompson, Knight, Baker & Harris, all of Dallas, for 
plaintiff in error. 

W. H. Graham, of Dallas, for defendant in error. 

Harvey, P. J. The Community Mill & Elevator Company, during the period 
covered by the events hereinafter mentioned, was a partnership operating under a trust 
agreement, which in legal effect made all stockholders in the company partners. A. G. 
Fullerton, A. W. Thomley, and J. E. Scott were the trustees with power to manage 
and control the affairs of the company. On January 6, 1920, the company owned a 
certain building situated on certain leased premises under conditions constituting the 
building personal property. On that date the company borrowed the sum of $2,000 
from said Fullerton and duly executed its promissory note therefor. The note was 
payable to Fullerton and matured April 1, 1920. For the purpose of securing the pay- 
ment of said note, the company duly executed a chattel mortgage on the building above 
mentioned. Said chattel mortgage contained a provision to the effect that if the said 
company should make default in payment of said note at maturity, “the said A. G. 
Fullerton or his assigns are hereby authorized to enter upon the premises where the 
said property may be, and sell the same, where it is situated, at public auction or 
private sale, with or without further notice,’ and apply the proceeds of such sale to 
payment of said note, etc. 

When said note became due it was not paid. Thereupon A. G. Fullerton, the 
holder of said note, instructed his attorney, one Graham, to make sale of said building 
under said chattel mortgage, at public auction, at the court house door of Dallas 
county, for the purpose of satisfying said note. Graham sold said building at public 
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auction on October 30, 1920, and bid same in for said A. G. Fullerton for the sum 
of $2,000, and Fullerton thereafter executed a bill of sale to himself for said building, 
and credited the amount of said bid on the indebtedness represented by said note. 
Said sale at public auction was made by Graham at the court house door of Dallas 
county, and not on the premises where said building was situated; and Fullerton was 
not present at the time and place such sale was made. There is no suggestion of fraud 
or bad faith by Fullerton or his attorney in their efforts to foreclose said mortgage. 
The company was insolvent at the time of the sale. After said sale was made and 
Fullerton had taken possession of the said property, the plaintiff in error issued to him 
a fire insurance policy, in the sum of $1,500, covering said building. Shortly after- 
wards, the building burned. Proof of loss was duly made and plaintiff in error re- 
fused payment. After the loss, Fullerton assigned his claim under the policy to J. W. 
Wilson, the defendant in error, who brought this suit for the recovery of the amount 
of the policy. The plaintiff in error, by appropriate pleading, interposed a special de- 
fense based upon the following clause or condition contained in said policy, to wit: 

“This entire policy, unless otherwise indorsed hereon or added hereto, shall be 


void * * * if the interest of the insured in the property be other than unconditional 
and sole ownership.” 


The record does not show a waiver of the condition embodied in this stipulation. 

On the trial before the court without a jury, the court sustained such special 
defense and rendered judgment for the plaintiff in error. From said judgment the 
defendant in error appealed to the Court of Civil Appeals, which court reversed the 
judgment of the trial court and rendered judgment for the defendant in error. 274 
S. W. 176. The case is now before us on writ of error. 

The question to be determined here is whether or not, under the facts of this case, 
A. G. Fullerton, at the time of the issuance of the policy or at the time of the fire, 
was the unconditional and sole owner of said building. Excepting his undivided 
interest in the building, as a partner in said company, Fullerton held no right of 


ownership other than such as may have emanated from said sale that was made by 
Graham. 


{1] The general rule is well settled in this state to the effect that a power to sell 
mortgaged property in satisfaction of the indebtedness secured by the mortgage 
must be executed in strict accordance with the terms upon which such power is granted. 
A compliance with all the required conditions for the execution of the power is a 
necessary prerequisite for the existence of the power itself. Any sale that is attempted 
to be made, without a strict compliance with the terms of the instrument defining 
such power and the method of its execution, is unauthorized and void. Michael v. 
Crawford, 108 Tex. 352, 193 S. W. 1070. 


[2] Whenever a power of sale is conferred upon another by the terms of a mort- 
gage, and no provision is made for the delegation of such power, a valid sale cannot 
be made at public auction under the power, unless the person upon whom the power 
is conferred is personally present at the time and place the sale is made. The execu- 
tion of such power involves a personal confidence and trust, and cannot be delegated 
without authority from the mortgagor. The sale made by Graham, without Fuller- 
ton being present at the time and place of sale, was void. Fuller v. O’Neil, 69 Tex. 349, 
6 S. W. 181, 5 Am. St. Rep. 59; Michael v. Crawford, supra. 

[3] The sale was void for another reason. It was not made at the place specified 
in the mortgage. This was such a departure from the prescribed conditions for the 
execution of the power as to render the attempted sale void. Boone v. Miller, 86 
Tex. 74, 23 S. W. 574. 

[4] Because the sale was void, Fullerton acquired no rights, either legal or 
equitable, in the property by means of said sale. The rights of the parties in the 
property continued to stand as they did before the ineffectual sale. Fullerton’s rights 
and interest in the property remained the same as before. He held the property jointly 
with his partners in the company, with the additional right in himself of lienholder 
under his chattel mortgage. His interest in the property, therefore, was not, at the time 
of the issuance of the policy or of the destruction of the building by fire, an uncon- 
ditional and sole ownership within the meaning of the clause of the policy which we 
have quoted. Therefore the policy was, by its terms, avoided; and the plaintiff in 
error is not liable thereunder. 26 Corpus Juris, pp. 178, 179. 

We recommend that the judgment of the Court of Civil Appeals reversing the 
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judgment of the trial court.and rendering judgment for the defendant in error be 
enue and the judgment of the trial court be affirmed. 

Cureton, C. J. The judgment recommended in the report of the Commission of 
Appeals is adopted, and will be entered as the judgment of the Supreme Court. 


CAMDEN FIRE INS. ASS’N v. SUTHERLAND. (No. 663-4543.) 
(Commission of Appeals of Texas, Section B. June 9, 1926.) 
284 Southwestern Reporter 927. 
1. INSURANCE. 


Knowledge of insurance agents having general: authority to issue policies is 
knowledge of insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

2. INSURANCE. 

Where general agent of insurer knew of insurance taken out by mortgagee and 
promised to ascertain facts and fill out applications accordingly, insurer could not 
avoid liability because of incorrectness of warranty against other insurance. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


3. INSURANCE—WHERE MORTGAGOR HAD DUTY TO _ INSURE 
AGAINST FIRE IN EAVOR OF MORTGAGEE, INSURANCE TAKEN 
OUT AND COLLECTED BY MORTGAGEE HELD TO INURE TO 
MORTGAGOR’S BENEFIT, AND HIS INSURER WAS ENTITLED TO 
PRORATE LOSS IN ACCORDANCE WITH THREE-FOURTHS LIABIL- 
ITY AND ADDITIONAL INSURANCE CLAUSES. 

Where mortgagor had duty to insure against fire for protection of mortgagee, 
and loss payable clause of fire policy taken out by him was in favor of mortgagee, 
insurance taken out by mortgagee and collected by him upon destruction of property 
held to inure to benefit of mortgagor, and his insurer was entitled to prorate loss 
within its three-fourths liability and additional insurance clauses. 

(For other cases, see Insurance, Dec. Dig. §§ 504, 581.) 


4, INSURANCE—-WHERE SELLER, AS MORTGAGEE, INSURED PROP- 
ERTY, BUYER FAILING TO NOTIFY SELLER THAT HE HAD TAKEN 
OUT OTHER POLICY HELD ESTOPPED FROM ASSERTING THAT 
HE HAD NO PART IN CONTINUANCE OF MORTGAGEE’S POLICY. 
Where seller insured interest in property as mortgagee, and notified buyer that if 

policy was not satisfactory he could take out others and first would be canceled, 

buyer failing to reply held estopped to say that he had no part in continuance of 
mortgagee’s policy. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

6. INSURANCE. 

Clause in fire policy providing insurer shall be liable for amount not greater than 
three-fourths of actual cash value of property, but not exceeding amount of policy, 
is valid. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 

7. INSURANCE. 

As respects effect of other insurance it is against public policy to permit profit by 
fire through insurance. 

(For other cases, see Insurance, Dec. Dig. §504.) 


Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Action by W. A..Sutherland against the Camden Fire Insurance Association. 
Judgment for plaintiff was affirmed by the Court of Civil Appeals (278 S. W. 907), 
and defendant brings error. Reformed, and, as reformed, affirmed. 

Senter, Strong & Tester, of Dallas, for plaintiff in error. 

Lea, McGrady, Thomason & Edwards, of El Paso, for defendant in error. 

Powe i, P. J. On July 2, 1924, the Murray Company of Dallas, manufacturers 
of cotton gins -and appurtenant machinery, sold to defendant in error certain ma- 
chinery of that kind, retaining a mortgage lien on the same for a large portion of the 
purchase money. On the date above mentioned, the sellers wrote Sutherland as 
follows: 
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“The Murray Company, 
“Manufacturers of Cotton Gining, Cotton Seed Oil Mill Machinery and Mill Supplies. 
“Contracts # 13850-1. 
“Dallas, Texas, July 2, 1924. 

“Mr. W. A. Sutherland, Las Cruces, New Mex.—Dear Sir: Shipments of ma- 
chinery for Canutillo, Texas, and Vinton, Texas, as shown by the inclosed invoices 
and as represented by the above numbered contracts left Dallas on Jun. 30th. * * * 

“Please refer to the attached letter of this date addressed to you and which is 
self-explanatory as to the insurance referred to therein. We have instructed Corn- 
wall & Stevens to issue three binders each in the amounts of $7,750.00 to cover our 
mortgage interest in each of your three plants above referred to and to become 
effective when machinery ceases to be covered by bill of lading. If you desire to 
secure insurance direct and will furnish us with policies with loss clause in our favor, 
we will on receipt of acceptable policies cancel the insurance with Cornwall & Stevens 
as of the date your insurance becomes effective. In either event, it is necessary that 
we advise the insurance company as to the dates on which shipments ceased to be 
covered by bills of lading. Please, therefore, use the inclosed cards in giving us the 
information thereon desired. 

“Again thanking you for these contracts and trusting shipments reach destination 
in due time, we are, 

“Yours very truly, 
“Collection Department.” 

Sutherland admitted receipt of this letter in due course of mail, but made no 
reply thereto. 

On July 9, 1924, defendant in error executed a chattel mortgage, dated July 2, 
1924, on this machinery and in favor of the Murray Company. The mortgage was 
filed for registration by the mortgagee on July 17, 1924. One of the clauses in that 
mortgage reads as follows: 

“Until the indebtedness herein secured is paid for the said mortgagor agrees to 
keep the above-described property insured against loss or damage by fire to the full 
amount obtainable or for the amount of the indebtedness of the Murray Company in 
some insurance company or companies satisfactory to the trustee named or his suc- 
cessor, and will continue said insurance until the indebtedness herein secured is fully 
paid,-with loss, if any, payable to the Murray Company, or to Bruce Thomas, trustee, 
as it or his interest may appear and deliver said policy or policies to said trustee, 
and in case the said mortgagor fails so to do, the said Bruce Thomas, trustee, or the 
Murray Company, may take out such insurance at expense of said mortgagor.” 

With the Lloyd’s policy in the sum of $7,750 still in force, the defendant in 
error, on October 8, 1924, secured a policy from plaintiff in error in the sum of 
$10,500. Of this amount, the sum of $500 was upon cotton in the process of being 
ginned. That amount was paid and is no longer in suit. Of the remaining $10,000 
covered by the policy in suit, the sum of $2,000 was on the one-story ironclad build- 
ing, with metal roof, occupied by the cotton gin purchased as aforesaid. It is ad- 
mitted that the building had an actual cash value of $4,000. The remaining $8,000 in 
this policy was upon the gin, appurtenant machinery, etc. It is the same property 
covered by the Lloyd’s policy aforesaid. In other words, Sutherland had a total in- 
surance of $15,750 against property which he claimed to have an actual total cash 
value of $14,000. It will be observed that, if he be permitted to recover the full 
amount of both policies, the fire would have been profitable to him in a substantial 
amount. 

The policy in suit contained the following condition: 

“It is agreed that any loss or damage ascertained and proven to be due the assured 
under the policy shall be held payable to the Murray Company as interest may 
appear; subject, however, to all the terms and conditions of the policy.” 

On December 4, 1924, the property was totally destroyed by fire. At that time 
both policies were in force. 

It was agreed by and between the parties hereto that: 

“After the destruction of the above-described gin plant by fire, Lloyd’s, New York, 
paid to the Murray Company on the policy which was issued to it as mortgagee cov- 
ering only its mortgagee interest the sum of $7,364.49, and said Murray Company 


released its mortgage on said property and now makes no claim under the policy 
sued on.” 
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On the other hand, plaintiff in error, as per the agreement. of the parties, took 
the following action: 
After loss plaintiff made demand on defendant during the month of December, 
1924, for payment of the amount provided in said policy, to wit, $10,500, which de- 
fendant refused to pay, and on January 23, 1925, defendant denied all liability on 
the policy on which this suit is brought, and tendered to plaintiff its check for $220 
as an offer to return the premium originally paid by plaintiff, which check plaintiff 
refused to accept and returned same to defendant.” ; 

In an effort to collect on the latter policy, Sutherland instituted suit in the Dis- 
trict Court of El Paso, where judgment was rendered in his favor for $10,000, the 
face value of the policy, with legal interest thereon. That judgment was affirmed by 
the Court of Civil Appeals. See 278 S. W. 907. Sutherland gave notice of appeal 
from the judgment of the district court, but did not perfect it. Nor did he file any 
application for writ of error here. He has accepted the judgments of the lower 
courts. 

The policy in suit contained the following provisions: 

(1) “$10,500 total concurrent insurance permitted, including this policy.” 

(2) “This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void if the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not; on property covered in 
whole or in part by this policy.” 

[1, 2] As we have already shown, Sutherland had insurance largely in excess of 
the concurrent insurance allowed by the policy in suit, and, under the provision last 
quoted, the policy in suit would be absolutely void but for the fact that the plaintiff 
in error had knowledge of the Lloyd’s policy in such a way as to be now, estopped 
from setting up this provision of the contract. The Court of Civil Appeals correctly 
decides this question, after outlining the facts, in the following language: 

“The first contention that the policy is void because of false representations is 
answered by the proposition that appellee notified appellant’s agents, who had full 
authority to issue the policy, as to the condition of the Lloyd’s insurance, so that this 
agency knew as much as appellee did, and not only this, but this agency promised to 
ascertain the full condition of the Lloyd’s policy. Therefore, under our decisions, such 
a contention is clearly without merit. Wagner v. Ins. Co., 92 Tex. 549, 50 S. W. 569; 
Morrison v. Ins. Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63; Ins. Co. v.. Ende, 
65 Tex. 123. 

“Upon this phase of the case appellant strongly relies upon Insurance Co. v. 
Richbourg, * * * 257 S. W. 1089, by the Commission of Appeals, but that case is 
not in point for the reason, among others, that the local agent did not have the gen- 
eral authority possessed by the agents who in the present case acted for appellant 
with respect to the contract sued upon. 

“Under the two cases first above cited, and the agreed facts as to the authority 
of appellant’s local agents, such agents stand in the place of the appellant itself and 
whatever knowledge they possessed with respect to the additional insurance was the 
knowledge of the appellee. 

“These agents were advised by Sutherland that the Murray Company had taken 
out some character of insurance upon the machinery but he did not know its exact 
nature or whether it was still in force, and at the agent’s own suggestion the appli- 
cation was signed in blank; the agents undertaking to ascertain the true facts and fill 
in the application in accordance therewith. They made no pretense of complying 
with their agreement to ascertain the true facts, but returned to their office and made 
the answers to the questions upon which the appellant now seeks to avoid the policy. 

.In our opinion the cases cited clearly establish that under these circumstances the 
appellant cannot repudiate its liability under the policy by reason of the incorrectness 
of the representation and warranty against other insurance.” 

Our Supreme Court decisions cited ,by the Court of Civil Appeals are in point 
and clearly decisive of this issue. The local agents of plaintiff in error in. El Paso 
had authority to issue and deliver the policy itself and bind the company accordingly. 
Therefore, under our decisions aforesaid, notice to agents with such authority is notice 
to the company itself. This was not the situation in the Richbourg Case mentioned 
by the Court of Civil Appeals and also urged by plaintiff in error. 

[3, 4] Consequently, it must be held that the policy in suit was in force and effect. 

But we now come to a proper enforcement of the policy as written. There is one 
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provision of the contract which we think should be considered in this connection, and 
such provision reads as follows: 

“Tt is understood and agreed to be a condition of this insurance, that in the event 
of loss or damage by fire to the property insured under this policy, this company shall 
not be liable for an amount greater than three-fourths of the actual cash value 
of each item of property insured by this policy (not exceeding the amount insured 
on each such item) at the time immediately preceding such loss or damage; and in 
the event of additional insurance—if any is permitted hereon—then this company shall 
be liable for its proportion only of three-fourths of such cash value of each item 
insured at the time of the fire, not exceeding the amount insured on each such item.” 

The Court of Civil Appeals takes the view that there was no additional or other 
insurance within the meaning of the policy. In so ruling, it says: 

“It will be noticed that the language quoted only invalidates the policy if the 
‘insured’ had or procures other insurance. This language cannot be extended to 
include a policy, taken out by a mortgagee, in his own independent right as his in- 
demnity, to which the mortgagor is in no way a party, and which can in no way inure 
to the benefit of the mortgagor.” 

The Court of Civil Appeals then cites numerous authorities to sustain its views. 
We think they do sustain that court, but we are of the view that, as shown by our 
last quotation, the Court of Civil Appeals is entirely in error in its interpretation 
of the undisputed facts in this case. Therefore, we do not think the authorities cited 
by that court have any bearing upon this case. 

It cannot, in our judgment, be said that Sutherland was in no way a party to the 
Lloyd’s policy, nor that such policy could not in any way inure to his benefit. On the 
contrary, the undisputed facts in this record, already quoted by us, show conclusively 
that he consented to the continuance of the Lloyd’s policy, thereby adopting it as his 
own, and that he has in fact reaped the full benefit of the payment made by the 
Lloyd’s people. 

It was the duty of Sutherland to insure this property for the benefit of the mort- 
gagee. The latter insured it and gave notice to Sutherland. It told him if such 
policy was not satisfactory he could take out others, and the Lloyd’s would be can- 
celed in turn. Not having replied to such letter, Sutherland is estopped to now say 
he had no part in the continuance of such policy. He must have known, as an ordi- 
narily prudent person, that such policy would continue in force until he advised to 
the contrary. If he had been unwilling for the mortgagee to continue the Lloyd’s 
policy, he should have so advised them. This is clear to us and it admits of no doubt. 

Again, in taking out the policy in suit, he did it for the benefit of the mortgagee, 
as shown by the loss payable clause attached thereto and already quoted by us. There 
is no question but that there were two policies upon the same identical property, and 
each of which was for the joint benefit of the same parties, to wit, the mortgagor and 
the mortgagee. In this connection, we quote as follows from a very able opinion 
by our Supreme Court, speaking through Justice Brown, in the case of Naquin v. 
a Association, 95 Tex. 313, 67 S. W. 85, 58 L. R. A. 711, 93 Am. St. 
Rep. 855: 

“The insurance was not intended to provide a fund with which to pay the debt, 
but to furnish indemnity to both the mortgagor and the mortgagee. The object was 
to secure the mortgagor against being deprived of a home in case of the destruction 
of the house, for the fund would enable him to rebuild; and it was intended to secure 
him further against liability for the debt in case the destruction of the house should 
occur after the debt fell due. In favor of the mortgagee, the purpose was to indem- 
nify his security upon the property; that is, it was to give additional security by pro- 
viding a fund with which to discharge the debt, if overdue, or to restore the security 
by constructing a new building in place of that destroyed. It was not exclusively the 
fund of either party, but one in which they had a common interest for the accom- 
plishment of a common purpose. Gordon v. Savings Bank, 115 Mass. 591; Fergus v. 
Wilmarth, 117 Ill. 547 [7 N. E. 508]; Bryant v. Insurance Co. [C. C.] 24 F. 771; 
1 Jones on Mort. § 410; 1 Biddle on Ins. § 256.” 

Not only was the Lloyd’s insurance taken out with the consent and knowledge 
of Sutherland, and for the joint benefit of himself and mortgagee, but he actually 
received the benefit of the payment on the Lloyd’s policy. The policy in suit had its 
loss payable clause in favor of mortgagee, and the latter released its claim under the 
policy now being sued upon and also released its mortgage. We think there can be no 
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question but that Sutherland got the direct benefit of the full sum paid in by the 
Lloyd’s people. 

[5] But, if it has not already received the benefit of such payment, it can do 
so upon request. It is entitled to it as a matter of law. This is well settled. See 
Sisk v. Rapauano, 94 Conn. 294, 108 A. 858, 11 A. L. R. 1295; Thorp v. Croto, 79 Vt. 
390, 65 A. 562, 10 L. R. A. (N. S.) 1166, 118 Am. St. Rep. 961, 9 Ann. Cas. 58; 
Parker v. Ross, 73 Tex. 633, 11 S. W. 865; Insurance Co. v. Colvard, 135 Ga. 188, 
68 S. E. 1097; Insurance Co. v. Marshall, 48 Kan. 235, 29 P. 161. 

In the case last cited, it was held that payment on a policy similar to the Lloyd's 
policy here would be considered a satisfaction pro tanto on the amount due on the 
notes and mortgage. 

We quote as follows, in this connection, from written argument filed by plaintiff 
in error: 

“In the case of Sisk v. Rapauano, 94 Conn. 294, 108 A. 858, which is annotated in 
11 A. L. R. 1295, a long list of citations is made (page 1296) in support of the follow- 
ing statement of the law: ‘Where the mortgagee obtains insurance under an agree- 
ment with the mortgagor, or for the benefit of the mortgagor as well as himself, the 
proceeds, in case of loss, must be applied on the indebtedness. * * * The mere fact 
that the mortgagor has paid or is liable for the insurance premium has been held 
sufficient to require the proceeds of an insurance policy taken out by the mortgagee 
to be applied as a payment on the mortgage.’ ” 

No court in the world would permit the Murray Company to keep the proceeds 
of the Lloyd’s policy and then collect the mortgage indebtedness from Sutherland. 
And, as shown by the record, such indebtedness has already been released anyway. 

We think the plaintiff in error is entitled to the benefits of its “additional insur- 
ance” policy provision alréady quoted by us, and that it has the right to prorate this 
loss. This brings us to a consideration of the extent of the loss. It cannot, under the 
terms of the policy, be more than three-fourths of the cash value ofthe property 
destroyed. It is agreed that the property doubly insured had a value of $14,000. 
Three-fourths of that amount is $10,500. This latter amount should be prorated by 
the two companies, neither being required to pay more, in any event, than the maxi- 
mum amount agreed to in its policy. In the case at bar, plaintiff in error could not 
be required to pay more than $8,000 on this particular property. As a matter of fact, 
the Lloyd’s had $7,750 on this same property. Plaintiff in error covered $8,000 thereon. 
Therefore, the recovery under the policy in suit should be in the ratio that $8,000 
bears to the total insurance of $15,750. This percentage is about 50.8. That per- 
centage of three-fourths of the value of the property, which three-fourths was $10,500, 
is the sum of $5,334. Theferore the recovery under the $8,000 portion of the insurance 
covered by the policy in suit should have been the sum of $5,334. 

Of course, the $2,000 on the building is not affected by the Lloyd’s policy. The 
latter contract did not insure the building. The judgment for the $2,000 under the 
policy in suit should stand. The total judgment should have been for $7,334 instead 
of $10,000. 

[6] Our Supreme Court, on March 31, 1926, in opinions by Justice Greenwood, 
sustained the validity of the three-fourths value clause in policies of this kind. The 
cases referred to are those of Milwaukee Mechanics’ Insurance Co. v. West Develop- 
ment Co., 282 S. W. 562, and Commercial Union Assurance Co. v. T. J. Preston, 282 
S. W. 563. These cases are not yet [officially] reported. We quote from the opinion 
in the Preston Case as follows: 

“Speaking of the three-fourths value clause, Gephart says, on pages 184 to 186 
of his book on Principles of Insurance: ‘The prime purpose of this clause is to pre- 
vent overinsurance, just as the coinsurance clause is intended to encourage a reason- 
able amount of insurance. * * * Fire not only destroys the property with over- 
insurance on it, but it may also spread to adjoining property and occasion losses both 
on insured and uninsured property. The three-fourths value clause thus makes it to 
the interest of the insured to care for his property. It has a significance not only for 
all insured property owners, but also for other property owoners and the public at large. 
It reduces the moral hazard among holders of insured property, and this contributes 
to producing a fair burden in the charge for each. It reduces the hazard for those whose 
property is not insured, and it is in harmony with good public policy, because it is in 
opposition both to criminal acts and undue carelessness in the use of property.’ ” 

[7] It has never been the policy of our courts to permit any one to profit by a 
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fire. When the owner knows he must lose 25 per cent. of the value of certain classes 
of property, if destroyed by fire, he has no incentive to burn it. Sound public policy 
demands that destruction of property by fire be discouraged in every legitimate way. 
The best way to discourage it is to require a man to carry a part of his own insur- 
ance. In other words, the making of a profit should be impossible. With no hope 
of profit, temptation to burn one’s own property is largely withdrawn. 

It should not be necessary to say that we are not determining in this suit any 
rights which the Lloyd’s company may still have by reason of the double insurance 
on this property. That company is not before us pressing its rights. If it has over- 
paid under its policy, without fault on its part, it may still have an opportunity to 
recover its losses. We do not say whether it has any such rights or not. We merely 
want to make it plain that we are not passing upon its rights in any way. We are 
merely called upon to see that plaintiff in error does not pay more under the contract 
than it should pay. 

In view of what we have said, we recommend that the judgments of the District 
Court and Court of Civil Appeals be reformed so as to award defendant in error a 
judgment against plaintiff in error for $7,334, together with interest thereon at the 
rate of 6 per cent. per annum from January 23, 1925, that being the date from which 
the district court allowed interest; that, as so reformed, the judgments of said courts 
be affirmed. We further recommend that the costs of court in the Supreme Court 
and Court of Civil Appeals be assessed against the defendant in error. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals re- 
formed and affirmed, as recommended by the Commission of Appeals. 


SPOHN vy. JOHNSON et al. 
(Supreme Court of Wisconsin. June 21, 1926.) 
209 Northwestern Reporter 725. 
1. INSURANCE. 

Provisions of insurance contract are binding on both parties, unless legally waived, 
or unless contract is modified in manner provided by policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Standard policy under St. 1925, § 203.01, becomes void on change in interest, title, 
or possession of property insured, unless change is contained in written agreement 
added to policy, except upon death of insured. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

3. INSURANCE. 

Generally restrictions upon insurance agent’s authority to waive conditions after 
issuance of policy are binding on assured. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

4. INSURANCE. 

Where policy provides for forfeiture upon change in interest in insured property 
without written consent, and that no provision is waived except by writing indorsed 
on policy, court will not hold forfeiture clause waived, in absence of such writing. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

6. INSURANCE. ; 

Knowledge of insurance agent, having authority to consent to and validate transfer 
of insured property, held to be knowledge of company and his acts binding on 
company. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


7. INSURANCE—WHERE POLICY WAS PRESENTED BY PURCHASER 
OF INSURED PROPERTY FOR INDORSEMENT OF APPROVAL OF 
TRANSFER, AND AGENT UPON RETURNING PAPERS ASSURED 
PURCHASER THAT HE WAS THEREAFTER PROTECTED, COM: 
PANY HELD ESTOPPED TO SET UP INVALIDITY OF POLICY FOR 
FAILURE TO SECURE CONSENT TO TRANSFER. 

Where purchaser of property presented unexpired policy with other papers to 
agent of insurer for indorsement of consent to transfer along with other matters, and 
received papers from agent with assurance that he was thereafter protected, and paid 
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fee for services of agent, company held estopped from. setting up invalidity of policy 
because of failure to secure consent to transfer of property. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

Appeal from Circuit Court, Rock County; George Grimm, Judge. 

Action by Thomas J. Spohn against the National Fire Insurance Company of 
Hartford, Conn., and another. Judgment for plaintiff against defendant named, who 
appeals. Affirmed. 

The Delavan Lake Assembly is a Wisconsin corporation, and the owner in fee 
of certain lands, platted into lots, located on Delavan Lake, in Walworth county. 
These lots are assigned only to stockholders of the corporation, under a 99-year lease, 
the company retaining the fee. Lot 5 in block G had an improvement thereon, con- 
sisting of a summer home, and on the 5th day of September, 1922, one Vale, who was - 
then the owner of a lease of said lot, assigned and transferred the same to one E., A. 
Roesling, and in connection with such transfer, Vale also assigned a policy of insur- 
ance in the defendant company, subject to the consent of such company, which policy 
expired on the 8th day of June, 1924. The defendant Johnson was an insurance 
agent, and conducted an office at Delavan, Wis., and as such agent represented about 
seventeen different companies, among which was the defendant; and the insurance 
policy involved herein was issued by said company, through said Johnson as agent, 
and his name as such agent was entered upon the policy. 

On the 15th day of August, 1923, the plaintiff, who was a stockholder of the Dela- 
van Lake Assembly, with the consent of the Assembly, purchased the interest of 
Roesling in said lot, and received in an envelope all of the documents pertaining to 
such transfer, including the insurance policy. Roesling and Spohn thereupon pro- 
ceeded to the office of said Johnson, who, in addition to being an insurance agent, 
was also a notary public, for the purpose of consummating the transfer by an assign- 
ment of the stock certificate, the leasehold interest, and the insurance policy, and to 
obtain also the consent of the company to the transfer of:such policy. Johnson, who 
at that time was ingrossed in other business matters, represented that he was unable 
to give the matter his immediate attention, and requested Roesling and the plaintiff 
to return to his office in about an hour, during which time he would give the matter 
attention, and prepare the necessary transfers preliminary to their final consumma- 
tion. When Roesling and the plaintiff returned to Johnson’s office, a number of 
documents were submitted to Roesling for signature, among which was the transfer 
of the stock certificate and the assignment of the lease, which documents were then 
signed, and both Roesling and the plaintiff were under the impression, not only that 
the lease and the certificate were transferred, but also the insurance policy, and that 
the latter transfer had been validated by the defendant company, through its agent. 
All of the documents were thereupon inclosed in an envelope by Johnson, and handed 
to the plaintiff, who thereupon inquired whether he was fully protected, to which 
inquiry Johnson answered in the affirmative. 

It appears, however, that the insurance policy had not been transferred; neither 
was the validating consent of the company indorsed thereon; but the plaintiff, being 
under the impression that every necessary requirement had been fully complied with, 
took the envelope with the papers contained therein, paid the bill of $2 for services 
rendered by the agent, and deposited the documents in the envelope, in his safe, where 
they remained until after the fire, which occurred in April, 1924, and then for the 
first time it was discovered that the policy of insurance had not been transferred, nor 
had the company indorsed by its agent its consent to its transfer. 

The case was submitted to the jury on a special verdict, and the first two ques- 
tions were answered by the court. By such verdict it was found: (1) That the de- 
fendant company had knowledge on the 15th day of August, 1923, that by mesne 
conveyances the interests of the original lessees in the stock and the leases had been 
conveyed to Thomas J. Spohn; (2) that the defendant company knew that formal 
consent to the assignments of the policy of insurance, including the assignment to 
the plaintiff, had not been made; (3) that the plaintiff delivered the insurance policy 
in connection with the other papers, to Johnson, under circumstances that reasonably 
informed him that consent to the transfer of the policy to said Spohn was requested; 
(3%) that the payment of $2 was made in consideration of Johnson’s services in draft- 
ing the transfer of the stock and leases, and in making the transfer of the insurance 
policy to the plaintiff; (4) that the plaintiff paid to said Johnson $2, believing that 
the same was to cover the services of said Johnson in making the transfer of the 
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policy of insurance, as well as the transfer of the stock and leases; (5) that the 
plaintiff (referring to question No. 4) was under the circumstances justified in such 
belief ; (6) that Johnson, when he returned the papers to the plaintiff on August 15, 
1923, informed him in substance that he was protected; (7) that the plaintiff relied 
on the statement made by Johnson to the effect that he was protected, and assumed 
that the insurance had been properly transferred to him; (8) that the plaintiff, under 
all the circumstances, was justified in assuming that the insurance had been properly 
transferred to him; (9) that Johnson was negligent in failing to make the transfer 
of the insurance to the plaintiff; (10) that Johnson was negligent in not informing 
the plaintiff, on August 15, 1923, that he was not protected under the insurance policy ; 
(11) that the plaintiff was negligent in not discovering prior to the fire that he was 
not protected under the insurance policy. 

There was no dispute but what there was a total loss to the building and its con- 
tents, and that the value of both amounted to the sum of $2,300. Upon this verdict, 
judgment was entered in favor of the defendant Johnson, and the complaint as to him 
was dismissed, and no appeal was taken therefrom. As to the company, judgment 
was entered in plaintiff's favor for the full amount, with costs, and from such judg- 
ment the company has prosecuted this appeal. Further facts will be referred to in 
the opinion. 

Hicks & Folonie, of Chicago, Ill. (Nolan, Dougherty, Grubb & Ryan, of Janes- 
ville, of counsel), for appellant. 

Bagley, Spohn & Ross, of Madison, for respondent. 

DorrFLer, J. (after stating the facts as above). The policy in question is a 
standard policy, and, pursuant to section 203.01 of the Statutes, contained the fol- 
lowing provision: 

“No one shall have the power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject or agreement added 
hereto, nor shall any such provision or condition be held to be waived unless such 
waiver shall be in writing added hereto; * * * nor shall any privilege or permission 
affecting the insurance hereunder exist or be claimed by the insured unless granted 
herein or by rider added hereto. This entire policy shall be void unless otherwise 
provided by agreement in writing added hereto. * * * (d) If any change, other 
than by the death of an insured, take place in the interest, title, or possession of the 
subject of insurance (except change of occupants without increase of hazard) ; or (e) 
If this policy be assigned before a loss.” 

[1-3] These provisions are plain and explicit. They cover the subject of waiver, 
and prescribe the method which must be pursued in order to effectuate a waiver. 
Assuming that an agent has authority to waive the conditions and provisions of a 
policy after it is once issued and delivered, such authority is specifically limited, and 
such waiver can only ensue where the provisions of the policy have been complied 
with. A policy of insurance is a contract between the insurer and the insured, and 
the provisions thereof are binding upon both parties, unless such provisions are legally 
waived or the contract is modified in the manner provided by the terms of the policy. 
Under these provisions of the standard policy, the policy becomes void if any change 
takes place in the interest, title, or possession of the subject of the insurance, unless 
such change is contained in a written agreement added to the policy; there being but 
one exception, viz. where the insured dies and a devolution of interest thereby ensues 
by operation of law. Macomber v. Minneapolis F. & M. Co., 187, Wis. 432, 204 
N. W. 331. It may be also stated, as a general proposition, that restrictions upon an 
agent’s authority to waive conditions after the issuance of a policy are binding on the 
assured. 14 R. C. L. pp. 1162, 1163. We are herein solely concerned with the sub- 
ject of waiver or estoppel after a policy has been issued and delivered, and up to the 
time of the loss, and the legal effect of the decision herein is referable only and con- 
fined to such period. 

[4] The decisions in Wisconsin upon the subject of waiver as to conditions, both 
before and after the enactment of the first standard policy law, have been exhaus- 
tively and ably reviewed in the case of Welch v. Fire Association, 120 Wis. 456, 98 
N. W. 227, and the distinction between a waiver and an estoppel is there clearly treated 
and defined.. The court in the Welch Case, Justice Marshall rendering the opinion, 
uses the following language: ; 

“The court has never held, in the face of a policy provision forfeiting the contract 
for a violation of its provisions by the assured after the issuance thereof, such pro- 
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vision being accompanied: by a stipulation that it shall not be deemed waived other 
than by a writing indorsed thereon, that a waiver could take place in any other man- 
ner. The court has often held to the contrary” (citing authorities). 

In the Welch Case the doctrine of waiver was not involved, and the case was 
decided solely on the principle of estoppel in pais— 

“The principle that one person cannot assume a position in his business relations 
with another in respect to a transaction of a pecuniary nature upon which such other, 
acting reasonably, has a right to rely, and after such other has so acted changed his 
position to that other’s prejudice and obtain judicial aid to enable him to effectuate 
his fraudulent purposes.” 

The Welch Case has been repeatedly cited and approved in subsequent decisions 
of this court, and the law as there laid down is in full force and effect at the present 
time, and is applicable to contracts of insurance issued under the present standard 
policy law. Unless, therefore, the facts in the instant case present a situation where 
the equitable principle of estoppel in pais can legally and logically be said to operate, 
the position of the defendant company must prevail, and the judgment be reversed, 
with directions to dismiss the complaint. 

Numerous cases, like Keith v. Royal Ins. Co., 117 Wis. 531, 94 N. W. 295, 
Hankins v. Rockford Ins. Co., 70 Wis. 1, 35 N. W. 34, Carey v. German American 
Ins. Co., 84 Wis. 80, 54 N. W. 18, 20 L. R. A. 267, 36 Am. St. Rep. 907, Olbrich v. 
Mutual Fire Ins. Co., 184 Wis. 413, 198 N. W. 607, Blommer v. Cicero Mutual Fire 
Ins. Co., 183 Wis. 407, 198 N. W. 287, Burr v. German Ins. Co., 84 Wis. 76, 54 N. W. 
22, 36 Am. St. Rep. 905, and Bourgeois v. Mutual Fire Ins. Co. of Marshfield, 86 
Wis. 402, 57 N. W. 38, are cited in the brief of the learned counsel for the company, 
but, not being applicable herein, no useful purpose can be served by discussing them 
in detail. These cases substantially assert the validity of conditions in a policy of fire 
insurance, refer specifically to the subject of waiver, and hold that, where condition 
of a policy have been breached by a transfer or interest or title, or by placing addi- 
tional incumbrances upon the property, there being no waiver of the conditions as 
stipulated in the policy, the policy becomes void from the time of the breach. In other 
words, these cases involve specifically the breach of a condition, and were not decided 
upon the equitable principle of estoppel in pais. 

In 11 R. C. L. 1179, title, “Insurance,” § 355, it is said, “Even though an indorse- 
ment is required by a policy, an estoppel arises on an agreement to indorse”; and, 
in support of this doctrine, the case of Manchester v. Guardian Assurance Co., 151 
N. Y. 88, 45 N. E. 381, 56 Am. St. Rep. 600, is cited. The facts in that case are set 
forth in the opinion as follows: L 

“Prior to and upon the 8th day of January, 1889, Ebenezer S. Strait owned cer- 
tain premises situated in the county of Rensselaer. On that day he procured from 
the defendant, through its general agents at Troy, a policy of insurance upon the 
buildings on the premises, insuring him against loss or damage by fire to the extent 
of $2,000. It was a New York standard fire insurance policy. At that time there 
were several mortgages upon the property held by the Troy Savings Bank amounting 
to $16,000, and this policy, with others, was held by the bank as collateral, and it was 
in its possession. On August 1, 1890, Strait conveyed the property insured to Emily J. 
Manchester, who took immediate possession. The insurance by the defendant was 
also transferred to her. Shortly after these transfers, Strait, as her agent, notified 
the general agents of the defendant thereof and requested them to go to the bank 
where the policy was and make the necessary indorsement upon it, which they agreed 
to do. This agreement, however, they failed to perform. Inthe following September 
a fire occurred, by which the property was destroyed.” 

In the opinion it is said: 

“The most important and practically the only question in this case is whether 
upon those facts the plaintiffs were entitled to recover. The defendant, through its 
general agents, had notice of the change of ownership, and agreed to indorse upon 
the policy the defendant’s consent to the transfer from Strait to Mrs. Manchester. 
* * * This agreement it failed to perform. The plaintiffs now seek to recover as 
damages for a breach of that agreement the loss they have sustained. The defendant 
endeavors to relieve itself from liability because no consent was actually indorsed 
upon the policy. In other words, it undertakes to defeat the plaintiff’s action upon 


the ground of the nonperformance of an act which it expressly agreed itself to per- 
form.” (Italics ours.) 
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[5] The court, in substance, held that the plaintiffs could recover, and that the 
defendant company was estopped from taking advantage of its failure to do that which 
it had expressly agreed to do. See, also, 26 C. J. 307, title, “Fire Insurance,” § 380, 
where numerous cases in the federal courts, and cases from 25 states are cited with 
approval. So that the doctrine laid down in the Manchester Case seems to be in 
accord with the overwhelming authority upon.the subject in the country. The instant 
case in its facts is much stronger than those involved in the Manchester Case, supra, 
for here there was not merely an agreement by the agent to assign the policy, and to 
validate the same by indorsing the consent of the company by the agent, but it was 
pretended and represented by the agent that such transfer and indorsement had ac- 
tually taken place, and the assured relied upon such representations, and was expressly 
assured by the agent that he was fully protected. The equitable doctrine of estoppel 
in pais is. not confined to.insurance contracts, but it operates with respect to all con- 
tracts, and courts do not hesitate to enforce the doctrine to prevent injustice and fraud 
in any contract field where it is applicable. 

{6, 7] But it is further argued by the.learned counsel for the insurance company 
that Johnson was not a general agent of the company; that he was a mere soliciting 
agent, with authority to issue policies of insurance, and that, when the policy was 
issued and delivered to the original insured, his authority ceased; that the knowledge 
of the agent at the time of the attempted transfer of the policy was not the knowledge 
of the company; and that the acts of the agent were not binding upon the company 
It is true that, under the standard policy, the authority of the agent to waive condi- 
tions of the policy is limited. It is confined to a waiver in a manner and form pro- 
vided for in the policy, which requires a waiver and consent in writing, indorsed upon 
the policy. It must also be conceded as a general proposition that a change in title or 
interest without the approval or consent of the company results in the policy becom- 
ing absolutely void. However, it is undisputed in this case that Johnson had the 
authority to act for the company by consenting to the transfer and to validate the same 
by his indorsement as an agent. He therefore had power to act in behalf of the com- 
pany after the issuance of the policy. It is a well-known fact that in nearly every 
case such power rests with the agent who represents the company, and that in most 
cases the application for a consent and validation is made to the agent. 

In Hankins v. Rockford Ins. Co., 70 Wis. 1, 35 N. W. 34, it is said: 

“Wherever an insurance company authorizes any person to do any one of the 
things thus specified, it cannot disclaim the agency of such person in the doing of 
anything necessarily implied in the specific act thus authorized.” 

Having granted to the agent the authority to consent to a change in ownership 
and to validate such change, the acts of the agent become the acts of the company, 
and it is bound by such acts. So that it can be said that, when Johnson represented 
and pretended that all of the necessary requisites had been complied with, and that the 
plaintiff was fully protected, the, plaintiff having relied upon such representations 
and statements, and having changed his position in regard to the same, to his detri- 
ment, the company will not now be heard to complain or to profit by the failure of 
its agent. 

But it is further argued by counsel for the company that on the 15th day of 
August, 1923, when the plaintiff applied to the agent for a transfer of the policy 
and for its validation, the plaintiff and the company were entire strangers, that the 
contract of insurance had been previously breached by a transfer of the interests of 
the assured, and that therefore, under the decision in the case of Macomber v. Minne- 
apolis F. & M. Ins. Co., 187 Wis. 432, 204 N. W. 331, no estoppel could result. In 
the Macomber Case the plaintiff furnished the money with which to purchase the 
property insured, and placed it in the name of his wife. At the time of the fire he 
claimed to be the equitable owner of the property, and therefore entitled to the insur- 
ance. Under the law of insurance, such equitable ownership finds no recognition. 
Therefore, in that case, the plaintiff and the insurance company were utter strangers, 
and it was there held, in substance, that to recognize the plaintiff’s interest it would 
be necessary for a court to create a contract, which the parties themselves failed to 
create. These facts, therefore, materially distinguished the Macomber Case from 
of the instant case. True, in the instant case, the policy had become void, but the plain- 
tiff was not a total stranger to the insurance company in the sense that Macomber was 
such a stranger. The application made to the agent on the 15th day of August was one 
for a validation of a policy, which was voided merely by the failure to comply with cer- 
tain conditions contained in the written policy. In legal effect it may be said, in a sense 
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that the application of the plaintiff for a validation amounted to a request for a 
continuance of the policy. In other words, it had the same effect as an application 
for a new policy. The premium for the full term of the policy had been paid to the 
insurance company, and was retained by it. The policy had still the greater portion of 
a year to run. In other words, there was on August 15 in the hands of the com- 
pany a portion of the unearned premium. This unearned premium constituted in part 
the consideration on the part of the company for its agreemerit to validate the policy 
to the end of the term, for the benefit of the new owner. 

The case therefore presents a situation where the plaintiff did everything that an 
ordinarily prudent man would do under the same or similar circumstances, and was 
led to believe by the agent who had authority to represent the company that he was 
fully protected, which, of course, was untrue, and, under the decision in the Macomber 
Case, it is strongly intimated that, had the facts in the case been otherwise, an estoppel 
in pais could have resulted. 


Counsel for the company also assert that the court was not warranted in answer- 
ing the first two questions of the special’ verdict; that there was a material conflict 
between the testimony of the plaintiff and of Roesling and the defendant Johnson. 
We have examined the record with great care, and are satisfied that, while an apparent 
conflict exists, the testimony of Johnson is so conflicting and contradictory that, had 
the first two questions been submitted to the jury, with a different result, the answers 
thereto could not have been sustained. Johnson testified that in the interim beween 
his adverse examination and the trial he had suffered a severe illness, which affected 
his memory. No useful purpose would be served in reviewing the testimony of John- 
son elicited on the adverse examination and on the trial, and we will therefore refrain 
it~ so. Suffice it to say that the action of the court was fully warranted and 
justified. ; 

With the views thus expressed, it will be unnecessary to consider the other points 
raised in the case. 

[8] No appeal having been taken from the judgment of the lower court dismiss- 
ing the complaint as against Johnson, the case against the latter is not before us, 
and cannot be considered. In other words, the legal effect of the failure to appeal, 
in so far as the instant case is concerned, is the same as though no action had ever 
been prosecuted against Johnson. The holding of this court is merely to the effect 
that Johnson was the agent of the company on August 15, 1923; that he had authority 
to act in behalf of the company as its agent, to validate the policy as to the plaintiff ; 
that the acts of Johnson in law were the acts of the company; and that the prac- 
tically undisputed evidence warrants the application of the equitable principle of es- 
toppel in pais as against the company; and that the company is estopped by the facts 
in this case from taking advantage of a situation by which plaintiff was led to assume 
that everything had been done to fully protect his interests, and that he relied upon this 
situation created by the company, to his detriment. 

The judgment of the lower court is affirmed. 
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MARINE 
CHICAGO S. S. LINES, Inc., et ws Sone STATES LLOYDS, Inc., et al. 
(No. . 
(Circuit Court of Appeals, Seventh Circuit. April 14, 1926.) 
2 Federal Reporter (2d) 733. 

1. INSURANCE—SINKING OF VESSEL ALONGSIDE DOCK, DUE TO 
OPEN RIVET HOLES, HELD TO HAVE RESULTED FROM WANT OF 
DUE DILIGENCE ON PART OF OWNER, PRECLUDING RECOVERY 
ON POLICY. 

Sinking of vessel alongside dock, due to water leaking through open rivet holes, 
negligently permitted to remain by owner, held to have resulted from want of due 
diligence on part of owner, precluding recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 416.) 


2. INSURANCE—OWNER’S NEGLIGENCE IN PERMITTING OPEN RIVET 
HOLES, RESULTING IN SHIP’S SINKING, HELD NOT EXCUSED BE- 
CAUSE WATER COULD HAVE BEEN TAKEN CARE OF BY PUMPS 
HAD IT REACHED THEM. 

Negligence of shipowner in permitting open rivet holes below loaded water line, 
resulting in vessel’s sinking alongside dock, held not excused because all vessels leak 
more or less, and that water could have been taken care of by pumps, had it reached 
them. 

(For other cases, see Insurance, Dec. Dig. § 416.) 

4. INSURANCE. 

As respects question of abandonment and waiver or acceptance thereof, surveyor 
appointed by underwriters must promptly and quickly meet such emergencies as arise 
in case of ship’s sinking. 

(For other cases, see Insurance, Dec. Dig. § 470.) 


5. INSURANCE—ACTS OF SHIPOWNER, AFTER SHIP WAS RAISED BY 
UNDERWRITERS, IN CONTINUING IN POSSESSION AND AT-. 
TEMPTING SALE, HELD NOT TO INDICATE INTENT TO ABANDON 
WITHIN MEANING OF POLICY PERMITTING RECOVERY FOR CON- 
STRUCTIVE TOTAL LOSS. 

Acts of shipowner, after sinking of ship, in continuing in possession after ship 
was raised by underwriters and attempted sale thereof and appearance in foreclosure 
suit, held not to indicate intent to abandon within meaning of policy, so as to prevent 
recovery for constructive total loss. 

(For other cases, see Insurance, Dec. Dig. § 470.) 

7. INSURANCE. 

Evidence held to show that there was at no time probability of constructive total 
loss of ship sinking at dock within meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE. 

Where there is no valid abandonment of ship within meaning of policy permitting 
recovery as for constructive total loss, acts of master do not become acts of insurer. 

(For other cases, see Insurance, Dec. Dig. § 470.) 


9. INSURANCE—UNDERWRITERS HELD NOT LIABLE FOR SINKING 
OF SHIP RESULTING FROM OWNER’S NEGLIGENCE IN PERMIT- 
TING OPEN RIVET HOLES BELOW LOADED WATER LINES. 
Where ship sunk because of owner’s negligence in permitting open rivet holes 

below loaded water -line, such condition did not consittute a liability covered by under- 

writers’ undertaking. 
(For other cases, see Insurance, Dec. Dig. § 416.) 
10. INSURANCE. 


Mortgagee of ship, being one of assured, must have necessarily joined in abandon- 
ment of ship to underwriters, to recover under policy as for constructive total loss. 
(For other cases, see Insurance, Dec. Dig. § 470.) 


Appeal from the District Court of the United States for the Eastern Division of 
the Northern District of Illinois. 
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Libel by the Chicago Steamship Lines, Incorporated, and the Northern Trust 
Company against the United States Lloyds, Incorporated, and others. Decree for 
libelants for a part of the recovery sought (2 F.[2d] 767), and libelants appeal. 
Affirmed. 

Chas. E. Kremer, of Chicago, Ill., for appellants. 

F. Bruce Johnstone, of Chicago, Ill., for appellees. 

Before Alschuler, Evans, and Page, Circuit Judges. 

Pace, Circuit Judge. Appellees, here called underwriters, on June 21, 1923, issued 
time lake hull insurance covering the steamer George W: Clyde, its outfit, engine, 
boilers, etc., loss payable to Chicago Steamship Lines, Incorporated, called owner, and 
Northern Trust Company called trust company; the owner and trust company being 
appellants. 

Although there is indorsed, under the provisions of the Merchant Marine Act of 
1920 (Comp. St. Ann. Supp. 1923, §§ 8146%4-8146%4t), on the Clyde’s papers, notice 
of mortgage for $40,000, which the record shows belongs to the trust company, no 
claim is made in the libel on that account. 

The libel sets out the ownership of the Clyde and the placing of the insurance 
thereon, with loss payable as above set forth. Recovery was sought (a) because the 
Clyde, by sinking, became a constructive total loss; and (b) for earlier rudder and 
boiler repairs, paid on assigned claims by the trust company. The court found for 
appellants on (b), and adversely to them (a). The main defenses were that (1) 
there was no right of abandonment; (2) there was no abandonment in fact; and (3) 
the act of the owner caused the damage. 

Important provisions in the policies are: 

The “sue and labor” clause: 

“And in case of any loss or misfortune it shall be deemed lawful and necessary 
for the assured, their factors, servants, and assigns, to sue, labor, and travel for, in, 
and about the defense, safeguard, and recovery of the said ship, etc., or any part 
thereof, without prejudice to this insurance; to the charges whereof the said assurers 
will contribute according to the rate and quantity of the sum herein assured. No 
‘abandonment shall in any case be effectual unless notice thereof be made in writing 
to the agents of the assurers, nor unless the amount of the loss exceeds 75 per cent. 
of the combined value in this policy, as set forth above. And it is especially declared 
and agreed that no acts of the insurer or insured shall be considered as a waiver 
or acceptance of the abandonment.” 

The “Inchmaree” clause: 

“This insurance also specially to cover (subject to the above free of average war- 
ranty) loss of, or damage to, the hull or machinery, through the negligence of mas- 
ter, mariners, engineers, or pilots, or through explosions, bursting of boilers, breaking 
of shafts, or through any latent defect in the machinery or hull, provided such loss 
or damage has not resulted from want of due diligence by the owners of the ship 
or any of them, or by the manager.” 

The tender clause: 

“In the event of accident, whereby loss or damage may result in a claim under 
this policy, prompt notice thereof, with full and accurate details, shall be given in 
writing by the assured to the underwriters’ surveyor, R. Parry-Jones, or other sur- 
veyor appointed by underwriters in his stead, and, when required by such surveyor, the 
vessel shall be forthwith docked by the assured for survey and/or repair, such sur- 
veyor also having the right to veto in connection with the place of repair proposed. 
The underwriters or their surveyor may take or may require the assured to take ten- 
ders for the repair of damage claimable under this policy, and, in cases where a tender 
is accepted with the approval of the underwriters, the underwriters will make an 
allowance at the rate of 30 per cent. per annum on the insured value for the time 
actually lost in waiting for tenders. In the event of the assured failing to comply 
with the conditions of this clause, or making arrangements for the repairs without 
consulting and securing the consent of the aforementioned surveyor, or to give the 
required notice of survey within 30 days of each accident, 15 per cent. will be de- 
ducted from the amount of the ascertained claim. 

“The log book of the vessel shall be properly kept, and shall contain full infor- 
mation of every disaster met with, and be at all times available for examination by the 
underwriters’ surveyor.” 

There are indorsements on the policies in part as follows: 

“In case of claim for total or constructive total loss $100,000 shall be taken to be 
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the insured value and payment by the underwriters of their proportions of that amount 
shall be for all purposes payment of a total loss. Any casualty to be immediately 
reported to R. Parry-Jones, Rockefeller Building, Cleveland, Ohio. 

“Louis O. Kohtz, general agent Western department, eighteenth floor, Insurance 
Exchange, 175 W. Jackson Blvd., Chicago, Illinois.” 

The Clyde was built at Philadelphia, as an ocean going vessel, in 1872, and re- 
built in 1874. One Hoskins, president and manager of the owner, bought the Clyde 
for $11,000 and brought her to the Great Lakes in 1921. Her net tonnage was in 
excess of 1,500 tons, and on one trip she carried 1,600 tons safely. 

Leaving Ecorse, Mich., June 21, 1923, effective date of the insurance, the Clyde 
injured her rudder. After repairs, she took on 1,000 tons of news print paper at Little 
Current, Ontario. While proceeding to Chicago, her boilers went out of commission. 
She was towed to Chicago, unloaded, and then towed to Sturgeon Bay, where new 
boilers were installed. While there, a lower gangway was cut in the port side, and 
under it was placed a strengthening plate, 26 feet long and 40 inches wide, called a 
doubler plate. Less than 40 inches below the gangway opening was the fender strake, 
and, instead of placing the doubler plate flat against the outside of the hull, its lower 
edge was over the fender strake, leaving at each end a triangular opening between the 
hull, the fender strake, and the doubler plate. To attach the doubler plate, rivets were 
burned or punched out of the hull plates and the new rivets used were smaller than 
those holes. Goodrow, captain of the Clyde, here called master; and Hoskins were 
both present when the doubler plate work was done. The master seems to have 
thought the work should have been calked, but says a foreman on the dock told him 
it was not usual to do so. It does not appear that the unnamed foreman knew where 
the loaded water line would be; both Hoskins and the master did know. Hoskins told 
the concern making the repairs at Sturgeon Bay that, loaded with 1,200 tons of paper, 
the whole of the doubler plate would be out of water. They had no talk about the 
manner in which the work was done. The contractors was behind with the work, 
and Hoskins hurried the work to get away to Little Current for 1,200 tons of news 
print paper, which he had ordered ready, and which he directed the master to load and 
carry to Chicago. Hoskins promised, but failed, to furnish ballast, asked for by 
the master. He went on the Clyde to Little Current and stayed there during part of 
the loading, which was finished on August 25th at 9:30 p. m., with 1,170 tons on. 
Shortly before the loading was finished, the mate, noticing some uneasiness in the 
boat, said to the master, “She has got about enough on her,” and the master said, “I 
think so too; we will finish this car and quit.” The master says that he did not 
intend to load so that the doubler plate would be below the water line, but he knew 
that he had done so, and left the boat for the night without any thought of trouble. 
Some time later there was a list to port that continued until the Clyde lay against the 
dock with her deck at an angle of 45 degrees. After some hours, the Clyde righted 
herself, and on Sunday morning, August 26th, slowly settled to the bottom a few 
feet away from the dock, in 22 feet of water, on even keel, her upper deck out. The 
master, on the same day, wired Hoskins, at Chicago: 

“Clyde sank at dock last night. Will need steam pump to float her and unload 
some paper.” 

Hoskins immediately wired Parry-Jones: 

“Clyde sank at dock Little Current Ontario Canada.” 

On Monday, Hoskins wrote Parry-Jones, confirming the telegram, and adding: 

“The Chicago Steamship Lines hereby notifies you that the Clyde has been aban- 
doned to the underwriters, and claim will be made for the total amount of insurance. 
Any effort that is to be made for salvaging the steamer, or the cargo, must be made 
by the underwriters.” 

A copy was sent to Johnson & Higgins, who placed the insurance for the under- 
writers. On the same day, the master also wired Hoskins for money to pay the 


crew’s wages and to a wrecking concern at Detour, Mich., asking for a 10-inch pump 
to float the Clyde. 


_ On August 27th, Parry-Jones, by wire, requested the Reid Towing & Wrecking 
Company, at Port Huron, Mich., to go to Little Current and examine the Clyde. 
Reid, after an examination on the 28th, made a bid for raising and delivering the ship 


alongside the dock at Little Current for $5,500, “no cure, no pay.” He began work 
about September Ist, and within a week, after taking out some of the paper, the boat 
was floated and placed alongside the dock. Parry-Jones represented the cargo under- 
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writers aslo, and Capt. Hanson, for him, unloaded and sold the cargo. Hoskins 
arrived at Little Current probably August 30th, with money for the crew, and it was 
paid up to August 26th. Those not needed to man the Clyde were paid off. While 
he was there, three or four days, Hoskins says he tried to get Hanson to pay the 
crew’s wages, because he insisted that the boat had been abandoned, but neither Hanson 
nor Reid would accept any responsibility. Hoskins did not tell the master that the 
boat had been abandoned, and the master knew nothing about any such claim. 

On September 8, 1923, Parry-Jones wrote the owners as follows: 

“Pursuant to your letter of August 27th we beg to advise you that your steamer 
lies at your service at Little Current under her own steam afloat and wel able to take 
care of herself. 

“The cargo has been sold for cargo underwriter’s account, and is being taken out 
as rapidly as practicable so as to enable you to drydock the vessel at an American 
port for repairs. We suggest Ecorse, near Detroit, as the one nearest and most avail- 
able.” 

After receiving that letter on the 9th, Hoskins wired the master on the 10th: 

“Send day letter giving me condition and time before loading cargo.” 

On the 11th, the owner wired the master: 

“Take Clyde Great Lakes Detroit for docking soon as possible wire when expect 
unloaded write full information about condition at once necessary answer promptly.” 

On the 12th the master wired owner: 

“Expect to be unloaded Sept. 17.. Will take Clyde to Detroit for dry docking 
when unloaded.” 

On the 14th the master wired advice of draft made by him for wages demanded 
by crew, and Hoskins replied: 

“Advance no wage until boat reaches American port.” 

On the 17th the master wired: 

“Clyde unloaded tomorrow must have funds to buy fuel and pay for supplies be- 
fore leaving crew demanding wages past due Clyde may be attached before leaving 
Wire me two thousand dollars to-day Parry-Jones advises must get funds from 
owners.” 

On the 18th, 19th, and 20th were wires about the libel by the crew, their payment 
by the trust company, and on the 21st are telegrams, one to owner and one to trust 
company. 

“Clyde leaves for Manitowoc about two this afternoon.” 

On the same day owner wired Parry-Jones: 

“Clyde in dry dock Manitowoc Monday want surveyor not Farrell.” 

Because the owner did not want to take the Clyde to Ecorse, and Parry-Jones 
would not approve Manitowoc but did approve Chicago, she was taken to Chicago, put 
in dry dock, and some repairs were there made. Before her arrival there, the owner 
wired Pary-Jones, on September 22d; 

“Have your surveyor South Chicago dry dock Monday for Clyde.” 

The trust company paid and had assigned to it claims for wages, fuel, groceries, 
etc., for the Clyde, all incurred subsequent to the alleged abandonment on August 27th. 
October 1st it filed its libel therefor, and subsequently the boat was sold under order 
of November 13, 1923. In October, Hoskins was trying to sell the Clyde. 

On October 15th, the owner wrote Parry-Jones: 

“The steamer George W. Clyde is now at Chicago being laid up for the winter, 
and is here at the disposal of the underwriters to whom she was abandoned on the 
26th day of August due to her sinking at Little Current, Ontario. If you desire any 
particular disposition to be made of her for the benefit of the underwriters, we shall 
be glad to act upon the same. We shall expect the underwriters to pay all expenses 
that have been incurred in connection with her since her abandonment, including the 
present expense of laying her up for the winter. The proofs of loss are now being 
prepared and will be ready and sent to the underwriters this week.” 

And Parry-Jones replied, on October 16th: 

“Acknowledging your letter of the 23d and advising us that you repeat your aban- 
donment of this vessel made on August 26 last. As previously advised, this is not 
the proper channel through which to make abandonment, but, in so far as this office 
may directly or indirectly represent the underwriters, we must decline acceptance of 
abandonment, responsibility, or liability for any expense incurred in connection with 
the case.” 
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Following those letters were others from Parry-Jones, clearly showing that he 
did not consider himself the proper agent to whom to make an abandonment, and 
that he at no time proceeded upon the theory that there had been an abandonment. The 
uncontradicted evidence in the record is that Parry-Jones was acting, and it was his 
duty to act, in the interest of all parties, “for whom it may concern.” 

It is urged that the sinking was due to the fault of the master in permitting the 
Clyde to be so loaded as to make the steamer unsteady, unstable, and, what is known 
in nautical parlance, cranky. We are not told with more definiteness of what the 
negligence consisted. The Clyde had a net tonnage capacity of 1,514, and she had 
carried 1,600 tons the year before. The owner promised, but failed, to furnish ballast. 
The master loaded 30 tons less than directed by Hoskins, the owner’s manager. 

The record discloses no negligence on the part of the master. By the “Inchmarce” 
clause, the policy was specially made to cover certain losse occurring through the neg- 
ligence of the mater and other named, “provided such loss or damage has not resulted 
from want of due diligence by the owners of the ship or any of them, or by the 
manager.” i 

[1] The improper placing of the doubler plate and the failure to calk the same, 
under the manager’s supervision, permitted the water to enter the boat and soak into - 
the rolls of paper on that side, thereby causing the listing and ultimately the sinking. 
We find that the sinking resulted from “want of due diligence on the part of the 
manager of the owner of the ship, a loss not covered by the policy. 

[2] The negligence of the manager is not excused by the fact, if it be a fact as 
urged, that-all vessels leak more or less, and that much less water than could have 
been taken care of by the pumps, had it reached them, got into the hold by reason 
of the manner in which the plate was attached. That is neither reason nor excuse 
for the carelessness of the manager, whereby more than the inevitable amount of 
water did get into the hold in such a manner that it was soaked up by the cargo and 
never reached the pumps. 

Provisions with reference to abandonment are: 

“No abandonment shall in any case be effectual unless ”(a) “notice thereof 
be made in writing to the agents of the assurers, nor” (b) “unless the amount of 
the loss exceeds 75 per cent. of the combined value in this policy, as set forth above, 
and” (c) “it is especially declared and agreed that no acts of the insurer or insured 
shall be considered as a waiver or acceptance of the abandonment.” 

The policies gave the name and address of the general agent of the insurers in 
Chicago, the home port of the Clyde. There is evidence that it was customary to give 
notice of abandonment through Johnson & Higgins, through whom the insurance was 
placed. Hoskins was in that office almost daily, but gave no notice of abandonment 
to them. The so-called letter of abandonment to Parry-Jones merely confirmed the 
earlier telegram, saying the Clyde had sunk, and informed Parry-Jones that “the 
Clyde has been abandoned to the underwriters.” There was nothing to indicate that 
an abandonment was being made to him, and, as soon as there was any suggestion of 
any such intention, Parry-Jones promptly and repeatedly said he was not the proper 
person to whom to make abandonment. The copy of that letter, sent to Johnson & 
Higgins, was the subject of discussion between Hoskins and Eldridge, Chicago 
manager for Johnson & Higgins, and Eldridge told him that was not the proper 
course, and that, if Hoskins really intended to abandon, he had better take it up with 
his attorney, which Hoskins said he would do. Hoskins in no way attempts to con- 
tradict Eldridge, and clearly there is not shown any intention to abandon to or through 
the brokers. 

In the tender clause of the policy is the provision that: 

“In the event of accident, whereby loss or damage may result in a claim under 
this policy, prompt notice thereof with full and accurate details, shall be given in 
writing by the assured to the underwriters’ surveyor, R. Parry-Jones, or other sur- 
veyor appointed by underwriters in his stead, and, when required by such surveyor, 
the vessel shall be forthwith docked by the assured for survey and/or repair.” 

[3] That provision has nothing to do with abandonment. The abandonment pro- 
vision is in the sue and labor clause. Beyond naming Parry-Jones as underwriters’ 
surveyor, the scope of his powers, duty, and authority is not defined in the policies. 
A survey of a vessel is a statement of its present condition, and it seems that the 
surveyor has, under the policies, the requisite power to do all things requisite to accom- 
plish necessary surveys. Libelant brought out the uncontradicted fact that in case of 
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casualty Parry-Jones acted “for whom it may concern.” In dealing with wrecks or 
lesser casualties to vessels, it is of the utmost importance, not only to the insured, but to 
the insurer, that immediate steps shall be taken, not only for the protection of the 
vessel and cargo, but also for the ascertainment of the exact condition and damage to 
each. By the former, the property is conserved, and by the latter the facts are ascer- 
tained and preserved for the determination of the rights of the parties. It is the duty 
and the right of the insured to save and conserve the property, and it is the right, 
as indeed, not the duty, of the insurer to do the same. It is provided in the policy 
that: 

“No acts of the insurer or insured shall be considered as a waiver or acceptance of 
the abandonment.” 

[4, 5] Any course, other than the promptest action in dealing with casualties in 
commerce upon the sea and lakes would inevitably result in useless, great, and irre- 
parable damage. It was the duty of Parry-Jones, as surveyor, to promptly and 
quickly meet such emergencies as arose in this case upon the sinking of the Clyde, 
and there is nothing to show, and it is not to be presumed, that he had any authority 
to accept an abandonment. Hoskins was not only advised by his policy as to the 
steps to take to accomplish an abandonment and furnished with the name of a 
general agent in his own city, but was also told by Eldridge that he was not following 
the proper course but should take the advice of his counsel i fhe really intended to 
abandon. Instead of indicating an intent to abandon, we are of opinion that the record 
shows the contrary. 

In Patapsco Ins. Co. v. Southgate, 5 Pet. (30 U. S.) 604, 622 (8 L. Ed. 243), 
the court said: 

“There is some diversity of opinion among the elementary writers, and in the 
adjudged cases, as to what will constitute a valid abandonment. It seems, however, 
agreed, that no particular form is necessary, nor is it indispensable that it should be 
in writing. But, in whatever mode or form it is made, it ought to be explicit, and 
not left open as matter of inference from some equivocal acts. The assured must yield 
up to the underwriter all his right, title, and interest in the subject insured. For the 
abandonment, when properly made, operates as a transfer of the property to the under- 
writer, and gives him a title to it, or what remains of it, as far as it was covered 
by the policy. 3 Mar. Ins. 599. Phil. Ins. 447; and cases there cited.” 

“Abandonment is the surrender by the insured on a constructive total loss, of all 
his interest, to the insurer, in order to claim the whole insurance.” Hughes on 
Admiralty, p. 80. 

Was there a right to abandon? The policy condition is: 

“No abandonment shall in any case be effectual * * * unless the amount of the 
loss exceeds 75 per cent. of the combined value in this policy, as set forth above.” 

The “combined value of this policy as above set forth” is $129,430; 75 per cent. 
of that is over $97,000. There is on the margin of the policy, the following: 

“In case of claim for total or constructive total loss, $100,000 shall be taken to be 
the insured value and payment by the underwriters of their proportions of that amount 
shall be for all purposes payment of a total loss. 

The parties seem to have treated 75 per cent. of $100,000 to be the amount of loss 
that would justify abandonment. 

[6, 7] There is a conflict in the evidence, and we would be justified, as we have 
heretofore held, in accepting the findings of the District Court (Crosby Trans. Co. v. 
Sautter, 199 F. 383, 118 C. C. A. 67), but we have read the voluminous evidence, and 
find that there was at no time a high probability that there was a constructive total 
loss. The boat was several hours in sinking. There was no wind or bad weather con- 
ditions. Hoskins said that in sounding he found the water deeper in some places than 
in others, from which he inferred that the rock bottom would cause injury to the hull. 
He at no time made an examination of conditions. While the master, on the stand, 
said he would have abandoned the boat, yet he did not at any time even suggest to any 
one that the boat should be abandoned, and sent two wires, hereinabove set out, asking 
for pumps to pump out the water, which show a purpose wholly inconsistent with any 
thought of a right to abandon. Reid, acting on the advice of the master and his own 
examination, by making his bid of $5,500 to raise and place the boat alongside the dock 
or in case of failure to get nothing, showed that he could not have considered it, as 
he said, more than a pumping job.” Reid was a very competent man, of long experi- 
ence. While there was some testimony that it would cost ds high as $80,000 to recon- 
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dition of the boat, the weight of the evidence was to the contrary. The great pre- 
ponderance of the evidence shows that there was at no time a high probability of con- 
structive total loss. 

[8]. It is urged that, after abandonment, the acts of the master became the acts of 
the insurer. Under some circumstances that might be true, but, under the circum- 
stances here shown, namely, that there was no valid abandonment, the acts of the 
master do not become the acts of the insurer. Richelieu & O. Nav. Co. v. Boston 
Ins. Co., 136 U. S. 408, 434, 10 S. Ct. 934, 34 L. Ed. 398. See, also, Orient Ins. Co. v. 
Adams, 123 U. S. 68, 75, 8 S. Ct. 68, 31 L. Ed. 63. 

It is also urged that the raising and returning of the Clyde to the insured amounted 
to an acceptance of the abandonment. Numerous errors occur in the citations upon 
this point, and more care should be taken. We have examined all of the authorities. 
Because of difference between the facts in those cases and the facts here, they are 
inapplicable. While there is considerable variety in the facts which have been held 
to constitute constructive acceptance of abandonment, in Copelin v. Phoenix Ins. Co., 9 
Wall. (76 U. S.) 461, 19 L. Ed. 739, the court held that there arose a liability to pay 
the full amount of the policy because, after the attempt to abandon, the insurer took 
and retained possession of the boat over six months, a much longer time than was 
necessary to make reasonable repairs, and also because the repairs, when made, were 
inadequate. That is very different from this case. 

[9] It is further urged that there was a waiver of any right the insurer might 
have had to assert the defense of unseaworthiness. We are of opinion that there was 
no waiver, but, if there was, that would not be controlling in this case, for the reason 
that, while the condition of the boat, after the repairs at Sturgeon Bay, probably 
should be held to constitute unseaworthiness, yet this case does not proceed and is not 
to be decided upon that theory alone, if at all. That did not necessarily constitute a 
breach of warranty, resulting in the right to forfeit the contract of insurance, and the 
contract of insurance was not forfeited thereby. The condition occurred by reason of 
the carelessness and negligence of the owner after the time insurance had commenced 
to run, and constituted a liability which the underwriters’ undertaking did not cover, 
and, if the damage had not arisen from that cause, but from some other cause within 
the terms of the policy, the insured would still have been liable. 

In Union Ins. Co. v. Smith, 124 U. S. 405, at page 427, 8 S. Ct. 534, 546 (31 L. Ed. 
497), the court said: 

“A defect of seaworthiness, arising after the commencement.of the risk, and 
permitted to continue from bad faith or want of ordinary prudence or diligence on 
the part of the insured or his agents, discharges the insurer from liability for. any 
loss which is the consequence of such bad faith, or want of prudence or diligence; but 
does not affect the contract of insurance as to any other risk or loss covered by the 
policy and not caused or increased by such particular defect. (American Ins. Co. v. 
Ogden, 20 Wendell [N. Y.] 287; Peters v. Phoenix Ins. Co., 3 Serg. & Rawle [Pa.] 
25; Paddock v. Franklin Ins. Co., 11 Pick. [Mass.] 227; Starbuck v. New England 
Marine Ins. Co., 19 Pick. [Mass.] 198; Adderly v. American Mutual Ins. Co. [Fed. 
Cas. No. 75] Taney’s Dec. 126; Copeland v. New England Marine Ins. Co., 2 Metc. 
[Mass.] 432; Capen v. Washington Ins. Co., 12 Cush. [Mass.] 517; Merchants’ 
Mutual Ins. Co. v. Sweet, 6 Wis. 670; Hoxie v. Pacific Mutual Ins. Co., 7 Allen 
[Mass.] 211; Rouse v. Ins. Co. [Fed. Cas. No. 12,089] 3 Wall. Jr. C. C. 367.” 

[10] The trust company was one of the assured, and was the owner of a mort- 
gage for $40,000 upon the Clyde. It was at all times in touch with the movement and 
misfortunes of the Clyde; yet it did not join in the abandonment nor in any way in- 
dicate its willingness to protect the underwriters, should they accept the abandonment. 
We are of opinion that it should have joined in the abandonment. Northwestern 
Transp. Co. v. Cont. Ins. Co. (C. C.) 24 F. 171; 2 Phillips on Ins. § 1516; Bidwell v 
Northwestern Ins. Co., 19 N. Y. 179. We find nothing to the contrary in Ins. Co. 
of North America v. Johnson, 70 F. (6th C. C. A.) 794, 17 C. C. A. 416. 

We are of opinion that the decree should be, and it is, affirmed. 
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HOME INS. CO. OF NEW YORK y. MERCHANTS’ TRANSP. CO. (No. 5323.) 
(District Court, W. D. Washington, S. D. May 29, 1926.) 
12 Federal Reporter (2d) 931. 
ADMIRALTY—INSURANCE COMPANY’S ACTION TO RECOVER, PAY- 

MENT MADE UNDER MARITIME POLICIES IN RELIANCE ON AL- 

LEGED MISREPRESENTATIONS OF DEFENDANT HELD NOT 

WITHIN ADMIRALTY JURISDICTION. 

Insurance company’s action to recover money paid under maritime policies, on 
ground that payment had been made in reliance on misrepresentations made by de- 
fendant affecting its compliance with provisions of policies relating to seaworthiness, 
held not within admiralty jurisdiction. 

(For other cases, see Admiralty, Dec. Dig. § 10.) 


In Admiralty. Libel by the Home Insurance Company of New York against the 
Merchants’ Transportation Company. On respondent’s exceptions to libel. Excep- 
tions sustained. 

Bogle & Bogle, of Seattle, Wash., for libelant. 

Ellis, Fletcher & Evans, of Tacoma, Wash., for respondent. 

CusuHMAN, District Judge. Respondent cites United Transportation & Lighter- 
age Co. v. New York & Baltimore Transp. Line, 185 F. 386, 389, 391, 107 C. C. A. 
442; The Richard Winslow (D. C.) 67 F. 259; Same on appeal, 71 F. 427, 18 C. C. A. 
344; Pacific Coast S. S. Co. v. Ferguson, 76 F. 993, 22 C. C. A. 671; Marquardt v. 
French (D. C.) 53 F. 603; City of Clarksville (D. C.) 94 F. 201; 1 Benedict, Ad- 
miralty (5th Ed.) § 62, p. 82; Williams v. Providence Washington Ins. Co. (D. C.) 
56 F. 159; Higgins & Co. v. Anglo- Algerian S. S. Co. (D. C.) 242 F. 568-571; The 
Eclipse, 135 U. S. 599, 10 S. Ct. 873, 34 L. Ed. 269; The Union (D. C.) 20 F. 539; 
Fox et al. v. Patton (D. C.) 32 F. 746; Doolittle y. Knobeloch (D. C.) 39 F. 40; 
The Poznan (C. C. A.) 9 F. (2d) 838; Ramsey v. Allegre, 12 Wheat. 611, 6 L. Ed. 
746; The New England Marine Ins. Co. v. Dunham, 11 Wall. 1, 20 L. Ed. 90; The 
Humboldt (D. C.) 86 F. 351; The Thomas P. Beal (D. C.) 298 F. 121; Israel et al. 
v. Moore, etc. (D. C.) 295 F. 919; Anderson & Co. v. Susquehanna S. S. Co. (D. C.) 
275 F. 989; Virginia, etc., v. Chesapeake, etc. (C. C. A.) 279 F 684; N. P. Ry. Co. v. 
Department Public Works, 125 Wash. 428, 217 P. 13; O.-W. R. & N. Co. v. W. T. 
& Rubber Co., 126 Wash. 565, 219 P. 9; Parker v. Lancaster, 84 Me. 512, 24 A. 952; 
Bend v. Hoyt, 13 Pet. 263, 10 L. Ed. 154; Cavers v. Home Tel. & Tel. Co., 117 Wash. 
299, 201 P. 20; New York Life Ins. Co. v. Chittenden, 134 Iowa, 613, 112 N. W. 96, 
11 L. R. A. (N. S.) 233, 120 Am. St. Rep. 444, 13 Ann. Cas. 408; Alton v. First 
National Bank, 157 Mass. 341, 32 N. E. 228, 18 L. R. A. 144, 34 Am. St. Rep. 285; 
Sears v. Grand Lodge, 163 N. Y. 374, 57 N. E. 618, 50 L. R. A. 204; Meyer v. Pacific 
Mail S. Co. (D. C.) 58 F. 923; The Ada, 250 F. 194, 162 C. C. A. 330; Aktieselskabet 
Fido v. Braziliero (C. C. A.) 283 F. 62; The Eclipse, 135 U. S. 599, 10 S. Ct. 873, 34 
L. Ed. 269; 1 Cyc. 831; 2 R. C. L. p. 778 to 784. 


Libelant cites 1 C. J. 1266, 1267; Insurance Co. v. Dunham, 11 Wall. 1, 20 L. Ed. 
90; De Lovio v. Boit, 7 Fed. Cas. 418, No. 3,776; The John Francis (D. C.) 184 F. 
746; Allanwilde Trans. Corp. v. Vacuum Oil Co., 248 U. S. 377, 39 S. Ct. 147, 63 
L. Ed. 312, 3 A. L. R. 15; International Paper Co. v. The Gracie D. Chambers, 248 
U. S. 387, 39 S. Ct. 149, 63 L. Ed. 318; Israel v. Moore (D. C.) 295 F. 919; Furness 
Shipping, etc., Co. v. Barber (C. C. A.) 6 F. (2d) 779; Distilleries Chemical Supply 
Co. v. Williams S. S. Co. (D. C.) 272 F. 275; Keyser v. Blue Star S. S. Co., 91 F. 
267, 33 C. C. A. 496; Paterson v. Dakin (D. C.) 31 F. 682; Prentice v. United States 
(D. C.) 58 F. 702; The Volunteer, Fed. Cas. No. 16,991; Church v. Shelton, Fed. Cas. 
No. 2,714; The Oceano (D. C.) 148 F. 131; The Isle of Mull (C. C. A.) 278 F. 131; 

S. Shipping Board, etc., v. Banque, etc. (C. C. A.) 286 F. 918; Union Fish Co. v. 
Erickson, 235 F. 385, 148 C. C. A. 647; North Alaska Salmon Co. v. Larsen, 220 F. 
93, 135 C. C. A. 661; The Dolphin, Fed. Cas. No. 3,973; 33 C. J. 4, § 710; 38 C. J. 
1163, § 482; Pheenix Ins. Co. v. Parsons, 129 N. Y. 86, 29 N. E. 87; Reliance Mar. 
Ins. Co. v. ‘Herbert, 3 App. Div. 593, 38 N. Y. S. 373; Scottish, etc., Assur. Co. v. 
Samuel [1923] 1 K. B. 348; The Lewis Luckenbach (C. C. A.) 7 F. (2d) 793, 1926 
A. M. C. 28. 


Libelant insurance company sues for the recovery of money paid by it to respond- 
ent upon two of its policies. The libel is excepted to for want of admiralty jurisdic- 
tion. It appears from the libel that one of the policies was upon the hull of a vessel ; 
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that the other was for marine risks for disbursements and/or earnings; that during 
the period covered, and within the limits of the policies, the vessel became a total loss; 
that incorrect proofs of loss were made, and the amount of the policies paid. 

It is.alleged that under the first policy there was an implied warranty that if there 
was no warranty of seaworthiness, but vessel was sent to sea in an unseaworthy condi- 
tion, with privity of the assured, the insurer would not be liable for loss attributable to 
unseaworthiness ; that under the second policy there was an implied condition that the 
vessel would be seaworthy at the commencement of each voyage; that these provisions 
were breached, and the vessel was, with privity of the assured, sent to sea in an unsea- 
worthy condition and lost; that proofs of loss were submitted to libelant by respondent, 
in which it was represented that the respondent had complied with all the provisions 
of the policies ; and that libelant, in ignorance of the true facts and in ignorance of the 
misrepresentations made in the proofs, paid the losses. 


There appear no cited cases directly upon the point in question, but it is reason- 
ably clear that, because of the nature of the suit, there is no jurisdiction to try it 
in a court of admiralty. United Transp. & L. Co. v. New York & Baltimore T. Line, 
185 F. 386, 388-390, 107 C. C. A. 442, and cases there cited; Ramsey v. Allegre, 12 
Wheat. 611, 6 L. Ed. 746; Israel et al. v. Moore & McCormack Co. (D. C.) 295 F. 
919; The Thomas P. Beal (D. C.) 298 F. 121; Meyer et al. v. Pacific Mail S. Co. 
(D. C.) 58 F. 923; The Ada, 250 F. 194, 162 C. C. A. 330; Fox et al. v. Patton et al. 
(D. C.) 22 F. 746; Higgins & Co. v. Anglo-Algerian S. S. Co. (D. C.) 242 F. 568- 
571: Williams v. Providence Washington Ins. Co. (D. C.) 56 F. 159. 

The principle involved is the same as that considered by the court in Luckett v. 
Delpark, 46 S. Ct. 397, 70 L. Ed. , decided by the Supreme Court April 12, 1926, 
involving the question of whether that case arose under the patent laws, wherein the 


court followed the rule first announced in Wilson v. Sandford, 10 How. 99, 13 L. Ed. 
344, and said: 


“But when the patentee exercises his choice, and bases his action on the contract, 
and seeks remedies thereunder, he may not give the case a double aspect, so to speak, 
and make it a patent case conditioned on his securing equitable relief as to the con- 
tract.” 

So, in the present case, before any question of maritime law can arise or be con- 
sidered, libelant must first establish that it parted with the money sought to be re- 
covered relying upon misrepresentations made by respondent. This fact ousts the 
admiralty jurisdiction. 


If it be conceded that the decision in Keyser v. Blue Star S. S. Co., 91 F. 267, 
33 C. C. A. 496, is at variance with the conclusion reached, it will be noted that the 
court in that case, not without doubts, arrived at its decision; for the court says: 

“The question it presents is not without difficulty, and many of. the adjudged 
cases tend to support the appellant’s contention; * * * while exact precedents may not 
exist which directly support the jurisdiction of this case, it seems to us that the 
analogies of the better considered of the American cases, and the manifest trend of 
decisions in this country, do support it.” 


But it is not clear that this decision is opposed to the conclusion which I have 
reached in the instant case; for in the Keyser Case the maritime contract involved 
was a charter party; that is, a contract between the vessel owners and the charterer. 
The recovery sought in the suit was for an overcharge made by the charterer for 
advances made by it to the captain in a port foreign to the ship and owners, and which 
the captain discharged by delivery to charterers of a draft upon the owners at 30 
days, and which draft the charterers transferred (apparently before maturity) and 
the owners upon its presentation paid. This payment by the owners, therefore, was 
not their settlement with, and payment by them to, the charterer. The only thing at 
all in the nature of a settlement had been with the captain, and it, at most, was only 
a partial settlement. 

The question before the court was one of a number of charter provisions. The 
court said, in deciding this case: 

“Tt is true that the mere fact of this agreement being embraced in the charter party 
would not of itself give it the character of a maritime contract; but its relation to 
the other stipulations of the charter party may be such (and, we think, appears to be 
such) as to connect it with the contract into which the parties were entering—a con- 
tract of an undisputed maritime character—and in such a manner as to authorize the 
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parties to apply to a court of admiralty to inquire into any alleged breaches of this 
stipulation.” 

From this it appears that the court concluded that this provision was incidental 
to an otherwise maritime contract, and because it was only incidental the admiralty 
jurisdiction was not ousted. In the instant case it is no minor provision of a maritime 
contract that is involved. The fruits of all defendant’s interests under these policies 
are at stake. 

In The Thomas P. Beal (D. C.) 295 F. 877, in a contract containing maritime and 
non-maritime covenants, where the substance of the whole issue was maritime, the 
court upheld jurisdiction. In Union Fish Co. v. Erickson, 235 F. 385, 148 C. C. A. 647, 
affirmed in 248 U. S. 308, 39 S. Ct. 112, 63 L. Ed. 261, where the services contracted 
for were mainly upon the sea, though provision for non-maritime service was also 
made therein, in a suit on its contract the jurisdiction was upheld. Had it not appeared 
in these cases that non-maritime matters were incidental to those maritime, the 
opposite would have been the rule. California-Atlantic S. S. Co. v. Central Door 
& Lumber Co., 206 F. 5, 124 C. C. A. 139; Pacific Coast S. S. Co. v. Ferguson, 76 
¥, 993; 22 C. 'C.. A. 6/1. 

The exceptions to the court’s jurisdiction in admiralty is upheld. 





Acc.] Federal Life Ins. Co. v. Rascoe 


ACCIDENT 


FEDERAL LIFE INS. CO. v. RASCOE. (No. 4455.) 
(Circuit Court of Appeals, Sixth Circuit. May 17, 1926. Rehearing Denied June 19, 
1926.) 
12 Federal Reporter (2d) 693. 

5. INSURANCE—WHERE ACCIDENT POLICY PROVIDED FOR SPECI- 
FIED WEEKLY PAYMENT TO INSURED SO LONG AS SHE WAS 
DISABLED FROM ACCIDENTAL INJURY AND REQUIRED INSURED 
TO FURNISH PHYSICIAN’S REPORT OF HER CONDITION EVERY 
30 DAYS, ON INSURER’S REFUSAL TO CONTINUE FURTHER PAY- 
MENTS, INSURED WAS ENTITLED TO SUE FOR BREACH OF EN- 
TIRE CONTRACT. 

Where accident policy provided that insurer would pay insured specified sum 
weekly so long as she was totally disabled from accidental injuries, and required her, 
in such event, to furnish physician’s report every 30 days, stating her condition and 
probable duration of disability, contract was a single contract, and on insurer’s refusal 
to make further payments insured was entitled to sue for breach of entire contract. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Denison, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Middle District of 
Tennessee; John J. Gore, Judge. 

Action by Jennie M. Rascoe against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Mrs. Jennie M. Rascoe brought an action in the chancery court at Nashville, Tenn., 
against the Federal Life Insurance Company to recover on a policy of insurance 
by the terms of which the insurance company agreed to pay her the sum of $25 per 
week so long as she suffers total disability from accidental injuries sustained while 
a passenger in or on a public conveyance provided by a common carrier for passenger 
service. It was further averred that, by reason of injuries sustained by the the plain- 
tiff while a passenger on a train of the Louisville & Nashville Railroad Company, a 
common carrier for passengers, she was wholly and continuously disabled from per- 
forming any and every kind of duty pertaining to her occupation; that proofs were 
made in accordance with the terms of the policy, and that after some delay and in- 
vestigation the defendant made several payments to the plaintiff, aggregating $840.37, 
including the sum allowed for — expenses, and covering the payments due from 
the date of the accident, May 16, 1922, to January 2, 1923; and that ever since that 
time the defendant has wholly failed, ia and neglected to make any further pay- 
ments to plaintiff, although she has during all of this time been wholly disabled from 
performing any and every kind of duty pertaining to her occupation, and will be so 
disabled for and during the balance of her natural life. 

Upon application of defendant, this cause was removed to the United States Dis- 
trict Court, in which court the defendant filed an answer, admitting the contract, 
proofs of loss, and payments made by it to the plaintiff, and that it had refused to 
make further payments, and denied that it was indebted to the complainant, or liable 
in any amount whatever, she having received all payments to which she is entitled 
under the terms of her policy. On February 9, 1925, the court, on motion of the plain- 
tiff, entered an order transferring the case from the equity docket to the law docket, 
and leave was given to*the plaintiff to amend her declaration, by striking out para- 
graph 15 of the original bill and inserting in lieu thereof the following: “Com- 
plainant charges that defendant, Federal Life Insurance Company, has deliberately 
breached, rejected, repudiated, and abandoned its said contract of insurance with com- 
plainant, and that it has done so after recognizing the validity and binding force 
of said contract, and without just cause.” A similar averment was added to paragraphs 

and 3, and the prayer was amended by striking out sections 2, 3, and 4, and sub- 
stituting in lieu thereof a prayer for damages for breach of contract in the sum of 
$25,000, to which order, transferring the cause to the law docket of the court and 
permitting the plaintiff to amend, the defendant excepted. Leave was also granted 
to the defendant to amend its answer, by denying the allegations in plaintiff’s amend- 
ment to her original bill and her right to recover damages for breach of contract. 

This order allowing the defendants to amend was made and entered on February 
10, 1925, and upon the same date the defendant filed a motion for continuance upon 
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the theory that the transfer to the law docket and the amendment of plaintiff’s original 
declaration was such a change in the nature of the action as to require a new line of 
defense, that could not be prepared and arranged without further study and investiga- 
tion, and especially without the presence and testimony of one or more of the officials 
of the company, who were then in Chicago, IIl., and whose presence at the trial could 
not be obtained within a week or more. This motion was overruled and exceptions 
noted. On February 10, 1925, defendant filed a demurrer to the amended declara- 
tion, which demurrer was overruled, to which ruling defendant excepted. On February 
10th the parties waived in writing a trial by jury, and on February 11th an order was 
entered placing the cause on trial. Trial was had and the taking of testimony con- 
cluded on February 12th. Upon the issues joined the court found in favor of plaintiff. 
Motions for new trial and in arrest of judgment were filed and overruled, and a 
judgment was entered for the plaintiff against the defendant in the sum of $21,518.98. 

On June 12, 1925, the court ordered that the finding of facts made by the judge 
on the trial of this case should be filed and made a part of the bill of exceptions, but 
no such finding of facts was made or filed. After the court had announced its con- 
clusion, and ordered a judgment to be entered in favor of the plaintiff, counsel for de- 
fendant asked permission to submit to the court some ultimate facts based on its find- 
ing, to which the court replied: ‘Yes, I will be glad to do so. You can do that in a 
motion for new trial, or in any way you want to get it in.” In paragraphs 10, 11, 12, 
13, 14, and 17 of the motion for new trial, complaint is made that the court erred in 
finding facts as therein stated. 

Thos. J. Tyne, of Nashville, Tenn. (J. M. Peebles and Thos. J. Tyne, Jr., both 
of Nashville, Tenn., C. A. Atkinson, of Chicago, Ill., and Jas. C. Jones, of St. Louis, 
Mo., on the brief), for plaintiff in error. 

W. H. Washington and Edwin A. Price, both of Nashville, Tenn. (Thos W. 
Schlater, Jr., of Nashville, Tenn., on the brief), for defendant in error. 

Before Denison, Donahue, and Moorman, Circuit Judges. 


DonaAHUE, Circuit Judge (after stating the facts as above). [1] Neither the 
opinion of the court nor the motion for new trial can be accepted as a separate finding 
of facts. Law v. U. S., 266 U. S. 494, 496, 45 S. Ct. 175, 69 L. Ed. 401; U. S. v. 
Gordin and U. S. v. Gordin, Adm’r, 9 F. (2d) 394, decided by this court December 
1, 1925. 

[2] Without such separate findings of facts, neither the evidence nor the question 
of law presented by it is reviewable by this court. If, however, the facts stated in 
the opinion and in the motion for a new trial were accepted as a finding of facts 
made by the court, to which exceptions were taken by the defendant, the result would 
not be different. The record discloses that they are all sustained by substantial evi- 


dence. This court has no authority to consider and determine the weight of the evi- 
dence. 


[3] It is also assigned as error that the court abused its discretion in overruling 
the defendant’s motion for a continuance after the transfer of the case to the law 
docket and the amendment of plaintiff’s declaration. This order was entered on the 
9th of February. No evidence was introduced until the 11th of February and the 
hearing of evidence was not concluded until the 12th. This afforded ample opportunity 
for officers of the company living in Chicago to appear and testify in the case. No 
reason is stated in the motion for continuance why it would require a week to secure 
the attendance of officers of the defendant. In the absence°of such statement, and 
proof thereof, the presumption would obtain that the delay would be for their con- 
venience only, and not because of necessity. 


[4] Nor was the change in the pleadings of such character as to present a wholly 
new issue. The plaintiff’s action was based upon the failure and refusal of the de- 
fendant to comply with the terms of this contract. Plaintiff, in her original bill of 
complaint, not only prayed for a recovery of payments then due, but also.prayed in the 
alternative for a recovery of the total sum she would be entitled to receive by reason 
of her total disability for life. It is true that the original action contemplated recovery 
upon the contract, and not for damages for its breach; yet the defendant in its 
answer denied all liability and averred that the plaintiff had received all she was entitled 
to receive under the terms of the contract. Therefore the original pleadings presented 
substantially the same issues of fact as presented by the amendments thereto. For 
the reasons stated, we do not think the court abused its discretion in refusing a con- 
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tinuance, nor has it been made to appear, by affidavit or otherwise, that the defend- 
ant has been prejudiced thereby. 

[5] It is further claimed that the court erred in overruling the demurrer to the 
amended declaration. In support of this assignment of error it is insisted that the 
amended declaration fails to state a cause of action, because there can be no anticipatory 
breach of a unilateral contract for the payment of money at some future date. As an 
abstract proposition that may be true, but this is not a unilateral contract for the 
unconditional payment of money, such as a bond or a promissory note. While the 
the plaintiff in this case has fully discharged her obligation to pay the premiums com- 
ing due prior to her injuries, and has continued to pay the premiums until the insur- 
ance company declined to accept further payments, nevertheless it is averred in the 
bill of complaint that by the express terms of this contract she is still required to 
furnish, and has furnished, regularly to the insurance company, every 30 days, or as 
near thereto as may be reasonably possible, a report in writing from her attending 
physician or surgeon, fully stating the condition of the assured and the probable 
duration of her disability. 

This contract therefore, is not an unconditional promise to pay a sum certain in- 
stallment, or in gross, where plaintiff has fully performed. On the contrary, she is 
required every 30 days to submit her person to the examination of a physician and 
pay the physician for making such examination and for preparing a report in writing 
to be forwarded to the company. These are the means and methods of proof of con- 
tinuing disability stipulated in the contract to be furnished by the assured after first 
proofs of injury and resulting disability have been made and accepted by the insurance 
company, and, in the absence of fraud or collusion, this provision is binding alike on 
the company and the assured. 

It is not merely a technical requirement, but a substantial and continuing burden, 
involving the expenditure of time and money on the part of the assured. It is said, 
however, that this is merely a condition precedent to the payment of these installments, 
and not a condition that could be enforced by the company. The latter may be true, 
so far as enforcement by action is concerned; nevertheless it is a provision binding on 
the plaintiff, the performance.of which may be enforced by refusal to pay. In this 
respect it does not differ from a tender of property under a sales contract, or the tender 
of service under an employment contract (Hochstetter v. De la Tour, 2 El. & Bl. 678), 
or the delivery of notes as in Equitable Trust Company v. Railroad Company (D. C.} 
244 F. 485, in which case this question is fully discussed in the opinion on pages 501, 
502, and 504. See, also, Central Trust Co. v. Chicago Auditorium, 240 U. S. 581, 36 
S. Ct. 412, 60 L. Ed. 811, 11 L. R. A. 1917B, 580; Lovell v. Ins. Co., 111 U. S. 264, 274, 
4S. Ct. 390, 28 L. Ed. 423; Parker v. Russell, 133 Mass. 74; Mutual Reserve Fund 
Life Ass’n v. Ferrenbach, 144 F. 342, 75 C. C. A. 304, 7 L. R. A. (N. S.) 1163; Rail- 
road Co. v. Staub, 75 Tenn. 397, cited with approval in Pierce v. Tenn. Coal Co., 173 
U.S. 1, 14, 19 S. Ct. 335, 43 L. Ed. 591; Roehm y. Horst, 178 U. S. 1, 8, 20 S. Ct. 780, 
44 L. Ed. 953, citing with approval Hochstetter v. De la Tour, supra. 

In Roehm v. Horst, supra, it is said by Fuller, Chief Justice, in the opinion on 
page 8 (20 S. -Ct. 783): “If a contract provides for a series of acts, and actual de- 
fault is made in the performance of one of them, accompanied by a refusal to perform 
the rest, the other party need not perform, but may treat the refusal as a breach of 
the entire contract, and recover accordingly.” 

In this case the plaintiff does not rely upon an anticipatory breach, nor upon mere 
delay, neglect, or default to pay the several installments due under the terms of this 
contract, but upon an actual breach, after full proofs of continuing disability had been 
made in the manner and form specifically provided in the policy, coupled with an 
actual repudiation of the entire contract. A jury was waived, and the trial court found 
on the issues joined for the plaintiff. Tri-Bullion Smelting Co. v. Jacobsen, 233 F. 
646, 147 C. C. A. 454. There are no separate findings of fact, and this court has no 
authority to review the evidence or questions of law presented by it. Law v. U. S., 
supra. But, even if this court could accept the opinion of the trial court, in connec- 
tion with the motion for a new trial, as a separate finding of fact, it appears there- 
from that the court specifically found that defendant was acting in bad faith; that it 
was guilty of an actual breach and an unequivocal repudiation of the entire contract. 

{6] This is a single contract. The fact that defendant is required to perform in 
part at stated intervals does not change its unitary character into a multiplicity of con- 
tracts, each relating to but one installment. If there has been an actual breach, 
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coupled with repudiation, of this one contract, then, to avoid a multiplicity of suits, 
public policy requires that plaintiff may maintain but one action for the entire dam- 
ages occasioned by such breach. Pierce v. Tennessee Coal Co., supra; Railroad Co. 
v. Staub; Roehm v. Horst, supra; Williston on Contracts, § 1317; United Press Ass’n 
v. National Newspaper Ass’n, 237 F. 547, 555, 150 C. C. A. 429; Aétna Life Ins. Co. 
v. Phifer, 160 Ark. 98, 105, 254 S. W. 335; Pakas v. Hollingshead, 184 N. Y. 211, 77 
N. E. 40,3 L. R. A. (N. S.) 1042, 112 Am. St. Rep. 601, 6 Ann. Cas. 60; Milburn v. 
Insurance Co., 209 Mo. App. 228, 237, 234 S. W. 378. 

The policy provides for the payment of weekly indemnity during disability. It 
is the claim of the plaintiff that she is permanently disabled. If she can sustain this 
claim by proofs, then, it appearing that she is in good health, except for the result of 
her injuries, which are not at all likely to shorten her expectancy, there can be no 
substantial difficulty, since the adoption of life tables in the ascertainment of her 
damages. Parker v. Russell, supra. If, on the other hand, it should appear from the 
proofs that she is not permanently disabled, then her damages can be readily ascer- 
tained for such length of time as the evidence discloses will be necessary to effect 
a cure. ° 

In view of the conclusion reached, it is unnecessary to consider or discuss the 
claims of counsel for defendant in error that this contract was made in Tennessee, 
to be performed in Tennessee, and must therefore be construed by the law of that 
state. 

Affirmed. 

Denison, Circuit Judge. I find myself unable to concur. If the amended declara- 
tion is freed from conclusions and confined to fact allegations, the demurrer suffi- 
ciently presented the question whether there could be a judgment for the present 
value of an annuity to the plaintiff, continuing so long as she “lives and suffers.” 


The parties made a contract by which, in the event of the plaintiff’s injury, de- 
fendant was to perform at future periods. The judgment, upon the theory of antici- 
patory breach, has transformed it into a contract for present performance. Unless 
there is clear. and satisfactory reason, according to settled legal principles, the de- 
fendant should not be held liable for not doing something which it never agreed to 
do, and this is as true in regard to. time of performance as to other particulars. A 
plaintiff, who wants now a payment which he agreed to wait for until next year, 
should show a clear right, not a doubtful one. 


Roehm v. Horst is the leading case in the United States. It declares that, where 
a contract is executory on both sides and is repudiated by one party, the other may 
presently have his damages assessed as for an anticipatory breach; but it excepts from 
that rule cases where the contract on the plaintiff’s part is not executory. The ex- 
ception cannot be interpreted and applied without understanding the reason for it, 
and search for the reason for the exception must take us to the reason for the rule. 
This is not satisfactorily developed, as I think, in any judicial or text-book discussion 
which I have seen. The suggestion that there is an implied contract to keep the 
express contract in force, and that damages of this character are really assessed for 
breach of this implied contract, seems to me to be going a long way for an answer.’ 
To my mind the most forcible reason for the rule of anticipatory damages is this: 


In the ordinary case of mutually dependent executory contracts, the plaintiff may 
say to defendant: “True, I have no right to claim damages now for your nonper- 
formance of what you agreed to do next year; but the meritorious reason for my in- 
ability is that you are not obliged to perform your part of next year’s contract, unless 
I also perform my part. Now, by your repudiation, you have put it out of my power 
further to perform, and hence you cannot be permitted to say that you have not re- 
ceived or will not receive that consideration for your future act, and there is no 
good reason why you should not pay now (less discount) the damages which would 
accrue next year.” 

If this be the reason for the rule, it explains as well the exception. Where his 
part of the contract has been executed by the plaintiff, he has nothing to do but to 
wait, and to do so continues to be in his power. His position will not be prejudicially 
changed by defendant’s repudiation; and hence he will have no estoppel to rely upon 
to precipitate the defendant’s obligation. It follows that, not only by its authority, 


1See Equitable Co. v. Western Co. (D. C.) 244 F. 485, 501. 
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but upon sound principles, the exception made in Roehm v. Horst should be recognized 
and applied, and not dissipated by hesitant application. 

I do not understand that a contract sued upon is executory, as against a plaintiff, 
unless it binds him to do something, so that an action may lie against him for specific 
performance, or for nonperformance.’ By that definition the contract here sued upon 
is not executory on the plaintiff’s part. She is merely obliged from time to time to 
furnish evidence, if and when she wishes payment; what she must do is, in kind, like 
presenting a note for payment at a particular place, although it is more burdensome 
in degree; after all, it is a condition, not an obligation. 

Further, I do not find in the facts such an absolute repudiation of the contract 
as justifies the application of the anticipatory breach rule. Such a repudiation cannot 
be found in the final cancellation made by the insurance company; that cancellation 
was an act in express pursuance of the contract, and not in repudation of it; it was 
a termination of future liability, and not at all a repudiation of any accrued and 
existing obligation. Nor can it be found, as I think, in the refusal to pay. What de- 
fendant really did was to deny that there was any breach which had obligated it to 
pay or which obligated it to pay any more. Defendant never has questioned the 
entire validity of the contract, or denied its continuing liability to pay anything which, 
under the contract, it ought to pay. While there are decisions which find the neces- 
sary basis in a mere denial or breach, I doubt whether they give due regard to what 
ought to be the character of a repudiation effective to create an obligation inconsistent 
with the express terms of the contract. 

In my judgment, this case illustrates the evils of laxity in permitting a premature 
recovery. In such a case as this (as facts often are, though possibly not in this 
case), plaintiff in a year or two may recover entirely or (if the case is as bad as 
here claimed) is very likely not to live long. In either case the true liability is for a 
short term; but the recovery has been upon the basis of the full expectation of life 
of a healthy person,—though no error in this respect was duly saved. 


METROPOLITAN LIFE INS. CO v. BOVELLO. (No. 4354. 


) 
(Court of Appeals of District of Columbia. Submitted March 3, 1926. Decided May. 
3, 192 


, 1926. 
12 Federal Reporter (2d) 810. 


1. INSURANCE—INSURED, TO RECOVER AS FOR TOTAL DISABILITY, 
NEED ONLY SHOW INABILITY IN EXERCISE OF ORDINARY CARE 
TO DO MATERIAL ACTS NECESSARY TO PERFORMANCE OF DU- 
TIES OF HIS OCCUPATIONS. 

To recover as for total disability, under policy requiring disability to perform any 
duty of occupation, insured need only show that he was, by reason of disease or sick- 
ness, directly and independently of other causes, unable, in the exercise of ordinary 
care and prudence, to transact or perform the substantial and material acts necessary 
to the performance of the duties of his occupations. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


2. INSURANCE—EVIDENCE HELD SUFFICIENT TO GO TO JURY ON 
QUESTION OF INSURED’S RIGHT TO RECOVER AS FOR TOTAL 
DISABILITY. 

Evidence that insured, a notary, musician, and ticket broker, took only an occa- 
sional acknowledgment, and was unable to play, held sufficient to go to jury on ques- 
tion of insured’s right to recover as for total disability. 

(For other cases, see Insurancé, Dec. Dig. § 668[13].) 


3. INSURANCE—RIGHT TO RECOVER AS FOR TOTAL DISABILITY 

SHOULD NOT BE PREJUDICED BY ACT OF INSURED NOT DONE 

IN EXERCISE OF COMMON CARE. 

If things done by insured during period of alleged total disability were not done 
in the exercise of common care and prudence, his right to recover as for total dis- 
ability should not be prejudiced thereby. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


2 Even in Pierce v. Tennessee Co., 173 U. S. 1, 19 S. Ct. 335, 43 L. Ed. 591, the plaintiff 


was bound to continue to work as much as he could, and in the support-for-life cases there is 
usually an implied, if not express, promise of much co-operation by the one supported. 
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4. INSURANCE—TOTAL DISABILITY CLAUSE OF POLICY HELD NOT 
SO INSUSCEPTIBLE OF TWO CONSTRUCTIONS AS TO RENDER 
ERRONEOUS GIVING OF INSTRUCTION TO ADOPT CONSTRUC- 
TION MOST FAVORABLE TO INSURED. 

Policy providing indemnity, if disease or sickness should “wholly disable and 
prevent insured from performing any and every kind of duty pertaining to his occu- 
pation,” held not so insusceptible of two constructions as to render erroneous giving 
of instruction that, where two constructions were possible, one most favorable to 
insured should be accepted. 


(For other cases, see Insurance, Dec. Dig. § 669[2].) 


6. INSURANCE—THAT INSURED WENT TO ITALY DURING TOTAL 
DISABILITY HELD NOT TO PRECLUDE RECOVERY, AS DEPRIVING 
INSURER OF RIGHT TO EXAMINE HIM. 

That insured during period of total disability went to Italy for his health held 
not to preclude recovery on ground that it deprived insurer of right and opportunity 
to examine insured, which was reserved in policy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 


In Error to the Municipal Court of the District of Columbia. 

Action by John B. Bovello against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

B Minor, H. P. Gatley, H. B. Rowland, and A. P. Drury, all of Washington, 
D. C., for plaintiff in error. 

Milton Strasburger, of Washington, D. C., for defendant in error. 

Before Martin, Chief Justice, Van Orsdel, Associate Justice, and Barber, Judge 
of the United States Court of Customs Appeals. 

Barser, Acting Associate Justice. This is a review by writ of error of a judg- 
ment of the municipal court of the District of Columbia in favor of Bovello, plaintiff 
below, against the Metropolitan Life Insurance Company, the defendant. The same 
parties will be respectively referred to as plaintiff and defendant in this opinion. 

May 2, 1923, defendant issued to plaintiff a certain policy of insurance, whereby it 
insured plaintiff for a term of six months from said date against the results of disease 
or sickness contracted while the policy was in force. In case of total disability, as 
described in the contract, the weekly indemnity payable thereunder for the period of 
such total disability, not exceeding 52 weeks, was $25. 

Claiming to be entitled to the indemnity for total disability, the plaintiff about 
September 23, 1923, made claim under his policy therefor, and was paid the same by 
defendant to May 16, 1924, in 34 payments, of $25 each. Defendant then refused to 
make any further payments, and plaintiff later brought this suit for the balance of 
$450 of the total disability indemnity. In the court below plaintiff had judgment on 
the verdict of the jury for the amount so claimed. 

The clause of the policy upon which plaintiff’s right of recovery rests is as 
follows: 

Clause 9: “If such disease or sickness, directly and independently of all other 
causes and while this insurance is in force, shall continuously and wholly disable 
and prevent the insured from performing any and every kind of duty pertaining to his 
occupation and shall require and receive the continuous care and treatment of a legally 
authorized physician, the company will pay the weekly indemnity for the period of 
such total disability, not exceeding 52 weeks.” 

In connection therewith it is necessary to consider the following questions pro- 
pounded to plaintiff, and his answers thereto embraced in the application for the 
policy, which questions and answers were in terms made a part of the insurance 
contract. 

“What is your occupation? (If more than one, state them all.) Steamship ticket 
agent, notary public, and musician. 

“State in full the duties of your occupation? Selling tickets and furnishing 
music.” 

The important question here is: What meaning shall be given to the expression, 
“shall continuously and wholly disable and prevent the insured from performing any 
and every kind of duty pertaining to his occupation,” found in clause 9 of the con- 
tract; it being assumed in that connection that plaintiff had three occupations—steam- 
ship ticket agent, notary public, and musician? 
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The defendant contends that the above-quoted language must be construed liter- 
ally, and held to mean that the plaintiff must be continuously—that is, “without inter- 
ruption, without cessation or intermission, or without intervening space or time”— 
wholly disabled from performing any and every kind of duty pertaining to each of his 
three named occupations, and that if, at any time during the indemnity period of 52 
weeks, he was able to or did perform any act which was a duty to be performed in any 
of said occupations, his right of recovery is thereby defeated. As the determination 
of this issue, before considering any specific error relied upon by defendant, will 
tend to simplify the discussion, we proceed to consider the same. 

The above statement of defendant’s claim, which, no doubt, is in accord with the 
literal meaning of the language employed, suggests at once the reason why the courts 
have refused to enforce such or similar contracts in their literal meaning, but rather 
have given them what is called a reasonable construction, in view of the purpose for 
which they were made. The construction clainied by defendant, carried to its logical 
conclusion, would result that, if the plaintiff were, during the indemnity period, for 
the space or time of one-half hour, or even less, able to play the clarinet (the instru- 
ment used by him as a musician), take one notarial acknowledgment, or transact the 
business of selling one steamship ticket, the defendant would be released from all sub- 
sequent liability, regardless of the fact that plaintiff was for the remainder of the 
period totally disabled mentally and physically from again performing any of the acts 
last above mentioned. The same result would follow if plaintiff ceased to require 
and receive the continuous care of a legally authorized physician, although in fairness 
it may be said that defendant does not insist that the provision for such care must 
receive such literal application. 

[1] While there is not an entire harmony of views as to the interpretation to be 
given to contracts substantially like or much similar to the one here, yet we are satisfied 
the weight of authority is that it was only incumbent upon the plaintiff to show by 
the fair balance of testimony that he was, by reason of disease or sickness, directly 
and independently of all other causes, unable, in the exercise of ordinary or common 
care and prudence, to transact or perform the substantial and material acts necessary 
to the performance of the duties of each and all of his occupations. 

In Cooley’s Briefs on the Law of Insurance, vol. 4, p. 3290 et seq., the rule of 
construction referring to total disability provisions is stated as follows: “* * * 
And where the policy insures against injuries ‘wholly or continuously disabling him 
from transacting any and every kind of business pertaining to his occupation of mer- 
chant,’ it is not necessary, to constitute total disability, that an injury should render 
the insured physically unable to transact any kind of business pertaining to his occu- 
pation, but it is sufficient if the injury is such that common care and prudence require 
him to desist from transacting such business in order to effect a cure.” 

In the same connection, the same author, speaking of provisions substantially iden- 
tical with those of clause 9 of the policy here, says: “On the contrary, the weight of 
authority supports the rule that, even under the clause providing for indemnity for 
disability preventing insured from prosecuting any and every kind of business per- 
taining to his occupation, it is .sufficient if insured is disabled from performing the 
substantial and material acts connected with such occupation.” 

The following are among the many authorities which may be referred to on the 
subject: Joyce on Insurance, vol. 5, pp. 5218, 5219; Ruling Case Law, vol. 14, p. 
1316; Young vy. Travelers’ Ins. Co.,.80 Me. 244, 13 A. 896; Lobdill v. Laboring Men’s 
Mut. Aid Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542; 
Thayer v. Standard Life & Acc. Ins. Co., 68 N. H. 577, 41 A. 182; Workingmen’s 
Mut. Protective Ass’n v. Roos, 63 Ind. App. 18, 113 N. E. 760; Clarke v. Travelers’ 
aq Co., 94 Vt. 383, 111 A. 449; AEtna Life Ins. Co. v. McCullagh (June, 1922) 195 

y 136, 241 S. W. 836. 

[2] The testimony introduced on behalf of the plaintiff below tends to show that, 
prior to the time he made tke claim for indemnity, he was a musician, played a clari- 
net at the Hotel Burlington, for which his weekly salary was $18; that he furnished 
music for private entertainments, such as dances, etc., and directed orchestras; that 
he received, when his orchestra played, $1 for each man each time he played; that 
he solicited people to buy steamship tickets, which the company would afterward 
send him, and which he would deliver; that he received a commission of 5 per cent. 
thereon, but the extent of that business does not appear ; that he had been notary public 
for about 20 years, his duties in that connection being to affix his signature and seal; 
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that he was appointed notary “for the purpose of the Italian immigrants”; that after 
December, 1923, the Immigration Law changed; that he first consulted his physician, 
Dr. Mistretta, about September 18, 1923, at which time the doctor found he had a 
very high blood pressure, about 230, while the normal should be about 140 or 150; that 
such abnormal pressure indicated a disease of the arterial system, sometimes of the 
kidneys, and an abnormal heart; that the doctor then prescribed absolute mental: and 
physical rest, diet, and medicine; that he saw the plaintiff repeatedly, nearly every day, 
until he went to Italy, June 17, 1924, which trip was taken pursuant to the doctor’s 
advice; that, before taking this trip, plaintiff’s physical condition did not respond to 
treatment; that immediately following his first interview with Dr. Mistretta he aban- 
doned all the foregoing business, except that of notary public, and did not resume 
any part thereof until November 1, 1924; that in March, 1924, he was examined by 
two other physicians, at least one of whom told him he would have to take it easy 
and follow Dr. Mistretta’s instructions; that March 27, 1924, another physician, Dr. 
Birdsall, examined him and found he had high blood pressure, Bright’s disease, and 
was very nervous; that he was of opinion the high blood pressure was caused by 
arteriosclerosis, a permanent disease; that he also advised plaintiff to go to a warmer 
climate, stop all work temporarily, and get a rest; that mental or nervous strain was 
worse than physical work; that in October, 1923, and in March, 1924, Dr. Schneider, 
representing defendant, examined the plaintiff; that his blood pressure on the first 
occasion was above 200, the limit his machine would then register; that his normal 
blood pressure should be about 120; that his tonsils were hypertrophic and inflamed; 
that he reported this to defendant; that on his second examination he did not see 
any improvement in the plaintiff’s condition; that in one of his reports to defendant 
he stated plaintiff was able to go around, but not to work; that, had he known plaintiff 
was a notary, he would not have reported that he could not work, so far as that office 
was concerned. 

Plaintiff’s testimony also tended to show that for about two months after he first 
consulted Dr. Mistretta he was in bed, after which he sat up for a few hours a day 
for about a month, then walked around the block each day for about another month; 
that before he sailed for Italy he frequently went to the Hotel Burlington, where 
he would stay from 10 minutes to half an hour; that in March he tried to play there, 
but felt so badly he had to stop; that when he arrived in Italy he went to his home 
town, immediately consulted a physician, was under his care almost every day, and 
that he did not work while there; that he returned to this country about September 
25th, not fully recovered in health, went straight to Dr. Mistretta, and continued 
with him about a month. 


On plaintiff's cross-examination, he was shown a copy of his report to the De- 
partment of Justice relating to notarial business performed by him in November and 
December, 1923, and January, 1924, which he admitted to be true. This report showed 
that he took about 16 notarial acknowledgments during the time, and apparently, in 
that connection, did some other work relating to Italian matters, his charges therefor, 
including his notarial acknowledgments, amounting to $49.85, of which he received 
about $15. He testified that, so far as he, recollected, he did all of the notarial work 
that came to him before he went to Italy, but what, if any, that was after January 
31st does not appear; that, when he took some acknowledgments, he put on his seal 
and attached his signature without getting out of bed. 

Dr. Mistretta, on cross-examination, expressed the opinion that taking an acknowl- 
edgment as often as once or twice a day would not, in view of plaintiff’s condition, 
be advisable, and Dr. Birdsall, when asked if he thought plaintiff was able to act as 
musician, ticket broker, and notary public, said that he might have been able to do that 
for a while, but he thought it was simply aggravating the trouble and would make 
his condition worse. There was other testimony tending to corroborate the plaintiff's 
in various respects. 


At the close of plaintiff’s evidence, defendant, on its behalf, called Dr. Schneider, 
who said that in his opinion plaintiff’s condition at the time he made his examination 
was such that he could perform the duties of notary public or selling tickets. 

Both parties then rested, and defendant moved for an instructed verdict in its 
favor. The motion was denied, subject to defendant’s exception. In the argument 
here the issue thereby raised is stated by defendant as follows: “May a person, 
insured in a threefold occupation, recover under a policy of insurance providing for 
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total and partial disability, where it is shown that he was not disabled from per- 
forming duties incident to one of these occupations?” 

Defendant’s argument then proceeds upon the theory that, unless there was a 
total continuous disability, within the literal meaning of the contract, in each of his 
three occupations, plaintiff was not entitled to recover, claiming that the evidence 
in this case establishes there was no such disability. 

In view of the rule of interpretation hereinbefore set forth, we are clear that 
plaintiff was entitled to go to the jury on the question of whether or not there was 
such a total continuous disability for the indemnity period as provided for in the 
contract, when properly construed. 

[3] The fact that plaintiff performed the duties of notary public, as shown by the 
evidence, must be considered in connection with the further testimony that it was not 
in accordance with the advice of his physicians, and that, so long as it was continued, 
his disabled condition but little improved. It was for the jury to say whether or not 
what work he did in that respect ought not, in the exercise of common care and 
prudence, to have been done. If they found it was not the exercise of common care 
and prudence on his part to do the work which he did, he should not be prejudiced 
by the fact that he did it. 

Following the denial of defendant’s motion, the plaintiff submitted the three 
following requests, which were complied with, subject to defendant’s exceptions: 

(1) “The jury are instructed that, where a policy of insurance is so drawn as to 
require interpretation and to be fairly susceptible of two different constructions, the 
one will be accepted that is most favorable to the insured.” 

(2) “‘Total disability,’ contemplated by the insurance policy, means an inability 
to perform all the duties necessary to the practical prosecution of the vocation or busi- 
ness of the insured in substantially his customary and usual manner, disregarding all 
trivial acts, which are not material to the prosecution thereof, but which are merely 
incidental thereto.” 

(3) “The jury are instructed that the term ‘total disability’ is a relative matter, 
and must depend chiefly on the peculiar circumstances of each action. It must depend 
largely upon the occupation and employment, and the capabilities of the person in- 
jured. The total disability contemplated. by the insurance policy does not mean, as its 
literal construction would require, a state of absolute helplessness, which can result 
only from loss of reason, since as long as one is in full possession of these mental 
faculties he is capable of transacting some of his business, whatever it may be, al- 
though he is incapable of physical action.” 


[4] Defendant insists that these instructions were erroneous, contending that the 
first one, while true as an abstract proposition of law, should not have been given, be- 
cause there was no evidence that the policy did require interpretation, or that it: was 
susceptible of two constructions, relying much upon the authority of Insurance :‘Co. 
v. Seaver, 86 U. S. (19 Wall.) 531, 22 L. Ed. 155. In that case the court said, with 
reference to an insurance policy, that certain language therein was to be construed by 
the court, so far as it involved matters of law, and by the jury aided by the court 
when it involved law and fact, and held in that connection that it was error to charge 
the jury that, in determining the interpretation to be given the contract, it was proper 


to consider how ordinary people in the part of the country where the insured resided 
would naturally understand the language employed. 


Here no such question is presented. The case is, however, authority for the view 
that the jury, aided by the court, when the question involved is one of law and fact, 
may determine the meaning of the contract itself. As we have already pointed out, 
the meaning of clause 9 was under consideration, and was to be determined in view 
of the purposes for which the contract was entered into and the facts disclosed 
by the evidence. 

[5]As to the two other requests of plaintiff, we think they are within the rule 
of construction given by Cooley and the other authorities hereinbefore cited, with 
the exception that they omit to state that it was incumbent on plaintiff to establish that 
during the indemnity period he required and received the continuous care and treat- 
ment of a legally authorized physician. This omission, however, was supplied in 
another instruction offered by defendant, which, after being modified in an immaterial 
respect by the court, was given, and which it is unnecessary to quote. 


Defendant submitted two other requests, which were denied, concerning which 
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error is alleged. It is needless to consider them, other than to say that they each 
embody the vice of a literal interpretation of clause 9 

[6] Some point is made by defendant that under the policy it was provided that 
the defendant “shall have the right and opportunity to examine the person of the in- 
sured when and so often as it may reasonably require during the pendency of claim 
hereunder.” It is argued that by plaintiff’s going to Italy the company was deprived 
of this right. It is urged in reply that no such question was raised below, and therefore 
should not be considered here. 

However this may be, we note that the policy contained a provision that the insur- 
ance against disease or sickness should not cover any disease, sickness, or disability 
contracted or suffered while outside the limits of the United States, Canada, or Europe. 
This language certainly implies a recognition in the contract that the disease, sickness, 
or disability might be suffered in Europe, and there is nothing in the case to show 
that the defendant could not, in Europe, have made any .examination of the plaintiff 
that it desired, nor was it so claimed. 

On the whole case as presented, we find no error in the proceedings below, and 
the judgment is therefore affirmed, with costs. 


COLUMBIAN NAT. LIFE INS. CO. v. HARRISON et al. (No. 4148.) 
(Circuit Court of Appeals, Sixth Circuit. May 20, 1926.) 
12 Federal Reporter (2d) 986. 

4. INSURANCE—FALSE DENIAL IN APPLICATION OF PREVIOUS RE- 
JECTION FOR LIFE INSURANCE AVOIDS ACCIDENT AND HEALTH 
POLICY (SHAN. ANN. CODE TENN. § 3306). 

A false denial in an application for accident and health insurance of a previous 
rejection of the applicant for life insurance is material to the risk, and renders in- 
valid a policy issued thereon. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

5. INSURANCE. 

False representation in application of matter which increases risk avoids the 
policy, though made in good faith, under Shan. Ann. Code Tenn. § 3306. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


6. INSURANCE—WHETHER REJECTION FOR LIFE INSURANCE IS MA- 
TERIAL TO LATER ACCIDENT RISK MUST BE DETERMINED IN 
EACH CASE ON ITS OWN FACTS, AND MAY BE QUESTION FOR 
JURY. 

A rejection for life insurance of itself does not raise such a presumption or in- 
ference of unfitness as justifies a rule of law that it is material to a later accident 
risk, but each case must be considered on its own facts, and the question may be one 
for the jury. 

(For other cases, see Insurance, Dec. Dig. §§ 300, 668[6].) 

7. INSURANCE--IN SUIT ON POLICY CONTAINING COPY OF APPLI- 
CATION, INSURED IS ESTOPPED TO DENY THAT HE SIGNED ANY 
APPLICATION. 

Where a policy, when delivered, contained and made part thereof a copy of the 
application, purporting to bear signature of insured, he cannot bring suit on the policy 
and in the same suit deny that he signed any application. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

8. INSURANCE—STATUTORY PENALTY FOR REFUSAL, NOT IN GOOD 
FAITH, TO PAY INSURANCE LOSS, NOT RECOVERABLE, WHEN 
THERE WAS SUBSTANTIAL GROUND FOR REFUSAL (SHAN. ANN. 
CODE. TENN. § 3369a141). 

: Shan. Ann. Code Tenn. § 3369a141, providing for recovery of a penalty where 

refusal of an insurance company to pay a loss was not in good faith, does not author 

ize the recovery where there were substantial legal grounds for contesting the claim. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

In Error to the District Court of the United States for the Middle District of 
Tennessee; John J. Gore, Judge. 

Action at law by Ralph W. Harrison and another against the Columbian National 
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Life Insurance Company. Judgment for plaintiffs, and defendant brings error. Re- 
versed. 

Two insurance agents, soliciting accident insurance for the A=tna Company in 
November, 1917, prepared Harrison’s applications for two policies in that company, 
and he signed them. A few days later the agents returned and told Harrison that - 
they had been able to get for him in the Columbian Company better policies for less 
money than in the Aétna. They were provided with the two Columbian policies, ready 
for delivery upon the signing of proper applications. They had prepared these appli- 
cations, as they said, by copying into them the answers which Harrison had given 
upon the A£tna applications. Thereupon the two policies were delivered to him, and 
he signed the new applications. In fact, the A£tna applications had been turned in 
to the general agent of that company at Nashville, who had rejected them because 
Harrison had a disquieting accident history; but Harrison did not know of this 
rejection. 

These soliciting agents reported to the general agent of the Columbian Company 
at Nashville the delivery of the policies, and he reported to the home office at Boston. 
After about 10 days the home office decided not to carry the risk, and instructed the 
Nashville agent to cancel; but, in the meantime, Harrison had suffered an accident 
which caused the loss of his right hand by amputation. Eventually two suits were 
brought upon these two policies, were consolidated for trial ‘in the court below, and 
resulted in a verdict and judgment for the plaintiff for the full amount upon both 
policies, in addition to a penalty of 25 per cent. imposed by the Tennessee statutes 
for a bad faith refusal to pay. This writ of error not only challenges the propriety 
of the penalty but presents questions as to the effect of misstatements made in the 
applications. 

There are two Tennessee statutes which are thought to be important. The first is 
section 3306 of Shannon’s Annotated Code, reading as follows: “No written or oral 
misrepresentation or warranty therein made in the negotiations of a contract or policy 
of insurance, or in the application therefor, by the assured or in his behalf, shall be 
deemed material or defeat or void the policy or prevent its attaching, unless such mis- 
representation [or warranty] is made with actual intent to receive, or unless the 
matter represented increase the risk of loss.” 

The second is found in Shannon’s Code, § 3275a2, reading as follows: “Any 
person who shall solicit an application for insurance shall in all matters relating to 
such application and the policy issued in consequence thereof be regarded as an agent 
of the company issuing the policy, and not the agent of the insured, and all provisions 
in the application and policy to the contrary are void and of no effect. * * * ” 

One of the policies sued upon gave indemnity for accident or illness; the other 
for accident only. The applications were in identical form. Each policy provided, 
among other things: 

“General Provisions.—l. * * * This policy, with a copy of the application and 
any other papers, attached to or indorsed hereon, constitutes the entire contract. No 
agent has power to waive or alter any of the provisions of this policy, and no change 
in its printed conditions shall be valid unless contained in an endorsement attached 
hereto, and signed by the president or secretary. is 

* * 

“10. This policy. is issued in consideration of the statements made in the applica- 
tion and of the payments of the premium,” etc. 

Indorsed upon each policy before delivery, under the heading “Copy of Appli- 
cation,” and as required by the Tennessee statute (Shannon’s Code, 3275al, note 12), 
was the copy thereof, parts of which are as follows: 

“Application is hereby made for a policy to be based upon the following state- 
ment of facts: The statements in each of the numbered sections are warranted to 
be true, * * * 

“13. No application ever made by me for accident, health, or life insurance has 
been declined or restricted, except as follows: No exception. 

“14. No accident, health, or life insurance issued to me has been canceled, or 
renewal refused or restricted, nor have I made any application for such insurance, 
concerning which I have not been notified of the action taken except as follows: 
No exception.” 

The testimony showed that these answers were incorrect in these particulars (ex- 
cepting as uncertainties are later stated) : 
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(1) The Mutual Benefit Life Insurance Company, in August, 1914, had examined 
Harrison for life insurance and declined the risk. 

(2) In March, 1917, an accident policy which had been issued to Harrison by the 
Maryland Casualty Company, was canceled, and at about the same time there was a 
cancellation of a similar policy by the General Accident Company. 

(3) Applications for policies similar to those in suit had within a few days 
been refused by the Aitna Company. 

Some reference is made also to a false answer to question 19 relating to family 
history of tuberculosis; but no such defense was set up in the pleas, upon which the 
case stood for a long period, and, indeed, ro amendment was asked, even upon the 
trial. The subject-matter of this question 19 is therefore immaterial. 

John B. Keeble and A. W. Stockell, Jr., both of Nashville, Tenn. (Keeble & 
Seay, of Nashville, Tenn., on the brief), for plaintiff in error. 

T. T. McCarley and Nathan Cohn, both of Nashville, Tenn. (J. G. Stephenson, 
of Nashville, Tenn., on the brief), for defendant in error. 

Before Denison, Mack, and Donahue, Circuit Judges. 

DeENIson, Circuit Judge (after stating the facts as above). [1-3] The record 
does not show diverse citizenship, although it probably exists. This should be made 
to appear properly to the court below; in default, the cases, after remand, should be 
dismissed for that reason. Realty Holding Co. v. Donaldson, 268 U. S. 398, 400, 45 
S. Ct. 521, 69 L. Ed. 1014. The penalty claimed under the smaller policy may be added 
to the policy loss to make the necessary $3,000. Nathan v. Rock Springs Distilling 
Co. (C. C. A. 6) 10 F.(2d) 268, January 7, 1926. These Tennessee statutes, as con- 
strued by the Supreme Court of the state, enter into and form a part of the insurance 
contracts, and this court will follow their directions and their local interpretation. 
Sims v. American Cent. Ins, Co. (C. C. A. 6) 296 F. 115. 

[4] In the suit on the health and accident policy. No. 124331, a verdict for the de- 
fendant should have been directed on account of the Mutual Benefit rejection” It 
seems clear that, as to the materiality of the false answer in this particular, the case 
upon this policy stands upon the same basis as if on a life insurance policy. The 
reasons which make such representations material to the risk of life insurance apply 
with full force to health insurance, and though this was a health and accident policy, 
and the recovery sought is solely under the accident provision, we see no way by 
which, from this point of approach, the policy may be valid for accident and invalid 
for health. The two liability covenants are not separable; they are purchased by one 
consideration, which is not in any way apportionable. Hence, if the false answer 
avoided the health insurance, it necessarily avoided the accident insurance. 

The Supreme Court of Tennessee, in Mutual Life Ins. Co. v. Dibrell, 137 Tenn. 
532, 194 S. W. 581, L. R. A. 1917E, 554, has considered the effect of this statute, and 
‘has decided that a false denial of a previous rejection for life insurance is ipso facto 
material to the risk and avoids the later life policy. It may not be clear whether 
this is so far a construction of the statute, rather than a conclusion as to a general 
rule of insurance law, that we are bound to follow the decision; but that is imma- 
terial, because the federal rule is clearly to the same effect. A&tna Life Ins. Co. v. 
Moore, 231 U. S. 543; 34 S. Ct. 186, 58 L. Ed. 356; Prudential Life Ins. Co. v. Moore, 
231 U. S. 560, 34 S. Ct. 191, 58 L. Ed. 367; Mutual Life Ins. Co. v. Hilton-Green, 241 
U. S. 613, 36 St. Ct. 676, 60 L. Ed. 1202; New York Life Ins. Co. v. Goerlich 
(C. C. A. 6) 11 F.(2d) 838, March 12, 1926. 

[5] Harrison’s only responses to this defense are that he never had been informed 
of the: rejection, and that he did not make the statements which the agent then acting 
for the AZtna wrote down. His knowledge of the rejection is not important. Even 
if the effect of answer 14, denying any application “concerning which I have not 
been notified,” were to be escaped for lack of perfect correspondence to the similar 
question in the A£tna blank, yet, under the Dibrell Case, his answer 13, denying any 
previous rejection, was a representation which increased the risk of loss, and therefore 
equivalent to a warranty, and his good faith would not avail. Had Harrison claimed 
that he told the agents about the Mutual Benefit transaction, and that they had either 
interpreted the facts as justifying the negative answers or had deliberately inserted 

1 For the purposes of this opinion, we assume that there was a rejection, though Harrison 
claims he supposed he was passed. We do not intend to foreclose the question, for the second 


trial, whether there may be a jury question as to the fact of this rejection, if the present record 
may be sufficiently supplemented or explained by helpful further proofs. 
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false answers, and if the applications had been in separate papers by way of prelimi- 
nary inducements to the issuing of the policies, or had it appeared (or, on the new 
trial, should it appear) that Harrison did not, in fact, give these negative answers in 
the Etna application, we should have to consider the argument of estoppel now made 
for Harrison and based upon Union Mutual Life Insurance Co. v. Wilkinson, 13 Wall. 
222, 20 L. Ed. 617; but see A£tna-Moore Case, at page 559 (34 S. Ct. 186), and also 
the other cases cited above, and Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 
717, 59 L. Ed. 1140, as to the present force of this estoppel rule upon a case where 
the application is copied into and becomes part of the policy as issued. So, also, if 
these agents had, in any way which turned out to be material, deceived him as to the 
contents of the application, we would come to the same question of estoppel. In so 
far as the difference in the blanks indicated that their statement that they had merely 
copied the answers in the A®tna application was untrue, it was in respects which we 
do not find to be now important. 

[6] .We are not satisfied that policy No. 138-515, which is an accident policy only, 
stands upon the same ground. The Tennessee decision in the Dibrell Case, is not 
necessarily applicable to an accident policy; we are cited to no decision which is 
directly helpful, and we find none; and we must go to the reasons for that case and 
for the federal cases cited to the same effect. We think the basic reasons which have 
led the courts to declare this materiality as a matter of law are two. The first is 
that the false answer conceals a door leading to a room in which the company would 
have searched, This reason of itself might not (though we express no opinion) be 
sufficient to support the conclusion; though in many cases, and perhaps in the typical 
or characteristic cases, the search would reveal a good original ground for rejection. 
The second, and, as we see it, the stronger, reason is that the general rules and motives 
governing all life insurance companies in rejecting life risks are so similar, if not so 
wholly common, that the very fact of rejection raises a substantial inference of 
noninsurability, or, at least, that there is a natural presumption that a company will 
not now insure one who has been rejected until it has satisfied itself that the rejection 
was not upon a ground which ought to be now controlling. 


If these considerations are at the basis of the rule of the legal materiality of a 
previous rejection in the ordinary life case, they do not satisfactorily support the 
same rule when applied to an earlier application for life insurance and a later appli- 
cation for accident insurance. It is quite evident that the reasons for the earlier life 
insurance rejection might be either very persuasive or wholly unimportant to the 
accident insurer. The former (life) rejection might have been, for example, because 
applicant, was a saloon keeper; and 20 years later, under changed personal and gen- 
eral conditions, his former occupation would have no possible pertinence to an accident 
risk. On the other hand, the life insurance rejection might have been because of 
locomotor ataxia, which disease would inevitably increase the accident risk. 


So far as-concerns the first reason above discussed, we cannot say that a search 
through the closed door would develop a situation pertinent to the later application, 
in instances of any such proportion, or so characteristic of the class as to justify a 
presumption of law that it was material to the risk to have the door opened. With 
reference to the second reason, similar considerations apply. We are not convinced 
that a rejection for life insurance, of itself, raises such an initial presumption or 
inference of unfitness as justifies a rule of law that it is material to the later acci- 
dent risk. We think the rule must be.that every case of such rejection, and later con- 
cealment thereof, must be considered on its own facts; there would be some cases 
like those suggested at each end of the scale, where the facts will justify only one 
inference and where the court may direct; there will be an intermediate body of cases, 
where the inference of materiality‘is one to be drawn by the jury; and, upon the 
present record, the false statement as to the Mutual Benefit rejection, made in the 
application for the accident policy, belongs in this intermediate body. 


In determining whether the rule as to the inherent materiality of a false denial 
of a previous rejection must be the same as between life rejection and later accident 
application, as it is between life rejection and life application, it may be important 
to observe that accident policies come and go much more than life policies. Relatively, 
the latter are serious contracts, and the former casual—they are even issued for a 
day or a week. A man who has made a small number of life applications has very 
probably taken out a much greater number of accident policies. The practical diffi- 
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culties of applying the rule in question to accident applications are much more than 
as to life applications. 

The Etna rejection, we may assume, without deciding, would be material as a 
matter of law for the same reasons applicable to life insurance. A rejection for acci- 
dent insurance seems to be, in the field of its effect upon later accident insurance, 
wholly analogous to a life insurance rejection as to later life insurance. However, 
upon this record, Harrison is entitled to go to the jury upon the issue whether there 
had been such a rejection. If his testimony is true, what the agents said to him was 
fit to induce in him the belief that the 7Etna applications had never been presented 
to, or passed upon, by the Aitna Company, but were, in effect, abandoned in their 
incompleted form, and that the Columbian applications were to be substituted in the 
final step of procuring the policies. Under the Tennessee statute, these solicitors were 
the agents of the A<tna Company, as well as of the Columbia Company, and their rep- 
resentation that the A£tna applications were abandoned was clearly within the scope 
of their agency as defined by the Tennessee statute, whether they be considered as 
agents for soliciting, or agents instructed to reject. Notice to Harrison was contem- 
platd b ythe A£tna to make the rejection complete, and the notice was deliberately not 
given. We think it cannot be said, as a matter of law, that these applications had been 
rejected; nor can it be said that Harrison had not been notified of the action taken. 
He had been informed, though untruly. 

There was also an issue of fact as to the Maryland Casualty and General Acci- 
dent cancellations. Harrison’s testimony is that, after these policies were issued, he 
found, before the deferred premiums became due, that they were too expensive for 
him, and that he voluntarily instructed the agents to surrender them, and at that time 
paid the premiums then earned. If this is true, that transaction would not be such 
a cancellation as is contemplated by question 14. The context fairly indicates that the 
question refers, and refers only, to that kind of a cancellation which could be clas- 
sified with a refusal to renew, or to that silence which would indicate the insurer’s 
lack of satisfaction with the risk. 

[7] The trial turned in large part upon a question not so far mentioned. Harri- 
son’s testimony was that these policies were delivered to him before he had signed 
any applications, and that he and the delivering agent were about to separate, when 
the agent remembered that his instructions had been to get the applications signed in 
connection with the delivery. Accordingly they were then and there signed by Harri- 
son. The whole transaction apparently took but a moment. We have grave doubts 
whether, under the circumstances, this essentially unitary transaction could be divided 
into parts, so as to say that, the policies having been delivered without the applications, 
there was no consideration for the later application signatures ; but, in any event, Har- 
rison cannot raise that question. The policies themselves contained the application 
copies as part of the policies, and the application copies purported to bear his signa- 
ture. He cannot bring suit upon the policies, which recite that he has made the appli- 
cations, and which repeat the applications verbatim as a part of the policies, and, in 
the same suit, deny that.he made any application whatever. Lumber Underwriters 
v. Rife, and other cases, supra. 

It appears that shortly after the accident, and pending action thereon by the home 
office, Harrison sought from a money lender a loan secured by the pledge of his claims 
under these policies; that the person to whom this application was made inquired 
about the matter from Hall, the defendant’s agent at Nashville, and was by him in- 
formed that he supposed the claims would be promptly paid; whereupon a loan was 
made to Harrison upon the faith of this security, and the pledgee appears upon the 
record as a party for whose benefit the suit is prosecuted. Hall had authority to issue 
policies ; but there is nothing to show that he had any authority to make settlements or 
payments, or that the company is responsible for his statements in question; and there 
can be no presumption of the necessary authority. Upon this record there is no 
estoppel in favor of the pledgee. 

]8[ The plaintiff also recovered a penalty under the provisions of Shannon’s Code, 
§ 3369a141, which provides for such a penalty, not exceeding 25 per cent. of the loss 
liability, when it is made to appear that the refusal to pay the loss was not in good 
faith. In this connection, and as bearing on the question of good faith, there was 
received in evidence a letter written by plaintiff’s attorneys to the defendant after suit 
commenced, and reciting circumstances claimed by the writers to show that the 
company was without justification in its refusal to pay. We find nothing in the 
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record, even including this letter, having any tendency to show the statutory lack of 
good faith. The only defenses which the company made were based on the false 
application answers already mentioned; there is no room to doubt that these defenses 
were made in good faith. It is true,that the correspondence between the company 
and its agents immediately after the accident indicated the company’s suspicion that 
the mutilation was intentionally inflicted, but the fact that it had that suspicion, un- 
communicated to Harrison, and even if some innuendoes to that effect cropped out 
during the trial, cannot taint with bad faith the company’s refusal to pay which had 
compelled this suit, and which refusal was based upon the substantial grounds here 
existing. Silliman v. Ins. Co., 135 Tenn. 646, 650, 188 S. W. 273; Continental Ins. 
Co. v. Smith, 3 Tenn. Civ. App. 161, 174. 

The judgment must be reversed, with instructions for a new trial in accordance 
with this opinion. 

Mack, Circuit Judge. I concur fully in the conclusions and reasoning of Judge 
Denison, except only that, as in my judgment no distinction should be made between 
the two policies, a verdict for defendant should have been directed on each of them. 


FEDERAL LIFE INS. CO. v. BAILEY. (No. 7187.) 
(Circuit Court of Appeals, Eighth Circuit. June 1, 1926.) 
13 Federal Reporter (2d) 113. 
1. INSURANCE. 


Where one insured against accident changes his occupation to a more hazardous 
one, his beneficiary can recover only sum of insurance which premium paid would 
have bought under rates of insurer covering the more hazardous occupation. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


2. INSURANCE—OCCASIONAL ISOLATED ACTS HELD NOT CHANGE 

OF INSURED’S OCCUPATION TO MORE HAZARDOUS ONE. 

Where one insured against accident changed his occupation from clerk in dry 
goods store to proprietor of furniture and undertaking business which was in same 
class, unless he had embalming duties, occasional isolated acts of a more hazardous 
nature held not change of occupation to more hazardous class. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

In Error to the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by Roase M. Bailey against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Dulaney Mahan, of Hannibal, Mo. (Mahan, Mahan & Fuller, of Hannibal, Mo., 
on the brief), for plaintiff in error. 

James E. Rieger and Paul D. Higbee, both of Kirksville, Mo. (Higbee & 
Mills, of Kirksville, Mo., on the brief), for defendant in error. 

Before Lewis, Circuit Judge, and Faris and Phillips, District Judges. 

Faris, District Judge. Plaintiff in error was sued by defendant in error on 
a policy of accident insurance; being cast, it brings error in conventional form. 

Defendant in error, as beneficiary in the policy in controversy, brought an 
action at law against plaintiff in error for the sum of $5,000, bottomed upon the 
death by accident of the insured, who in his lifetime was the husband of defendant 
in error. The parties will be designated as they were in the trial court. 

Plaintiff’s decedent took out the policy of accident insurance on the 23d day 
of January, 1918, and renewed it from time to time till his death occurred. on the 
lst day of October, 1924. The death of decedent was caused, while motoring for 
recreation in an automobile, by his being gored by an enraged bull. The case was 
tried as a jury-waived case before the court, who, as forecast, found for plaintiff 
in the full sum of the policy. 

Defendant conceded its liability to pay the sum of $3,000, but contended that 
decedent, who was insured in defendant’s class A, as a “clerk in a retail dry goods 
store having counter and office duties only,” had, by becoming the owner of a 
furniture and undertaking business, thus changed his occupation to a more hazard- 
ous one and put himself in class C. The policy provided that, in case of change in 
occupation from a less hazardous to a more hazardous one, the defendant should 
be bound to pay only such sum‘as a benefit as the premium paid by the insured would 
buy in the class of more hazardous risks to which the decedent had changed. 

In the last analysis the only error urged is that bottomed on the refusal by 
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the court to declare the law to be that the finding should be for plaintiff for the 
sum of $3,000 only. It is true that changes are rung on the point, and it is variously 
urged; but the only question is whether, under the law as applied to the facts, the 
judgment should have been for $3,000, instead of $5,000. In fact, plaintiff in error 
so urges in its brief the above question.as thé sole question in the case. 

[1] There is no serious dispute, or even ground for dispute, about the law. 
If decedent actually changed his occupation from a less hazardous to a more haz- 
ardous one, his beneficiary can recover, under the contract here, only that sum of 
‘insurance which the premium actually paid would have bought under the rates of 
the defendant, which are referred to in the policy. Central Business Men’s Ass’n 
v. Faith (C. C. A.) 8 F. (2d) 325. 

[2] The evidence for defendant conclusively shows that a furniture. store pro- 
prietor and an undertaker both fell into class A, the same class that decedent was 
insured in, but that an undertaker who embalms takes a higher rating, and falls into 
class B. However, there is no evidence that decedent ever did any embalming; the 
whole of the evidence is to the contrary. 

Isolated acts of occasionally driving a hearse and a truck, and of putting up 
an aerial for a radio (seemingly to his own house and thus inferentially for his 
own use), and of occasionally moving goods, and occasionally helping to unload 
goods, were shown; but none of these sufficed to change his occupation, which was 
that of a furniture store proprietor and undertaker without embalming duties, the 
rates and hazards wherein differed in no respect from those in which he was origi- 
nally insured. These things were mere acts, as contradistinguished from occupation. 
Union, etc., Ass’n v. Frohard, 134 Ill. 228, 25 N. E. 642, 10 L. R. A. 383, 23 Am. 
St. Rep. 664; Stone v. United States Casualty Co., 34 N. J. Law, 375; Miller v. 
Travelers’ Ins. Co., 39 Minn. 548, 40 N. W. 839; L. C. J. 438. 

[3] On this latter question there was no dispute whatever. There was some 
contradictions in the sdibauee as to how often he had driven the hearse and truck, 
and as to how much help he had rendered the drayman in loading and unloading 
goods; but, even taking the evidence adduced by the defendant on these questions at 
its full-worth, it shows nothing more than occasional, isolated acts, in the doing of 
none of which was he injured or did he come to his death. Moreover, the case was 
tried as a jury-waived case, and in such situation the finding of facts by the court can- 
not be reviewed here, if there was, as there is, substantial evidence to uphold it. 

Finding no error sufficient to warrant reversal, the case is, with costs, affirmed. 


POLICE & FIREMEN’S INS. ASS’N v. CRABTREE. (6 Div. 737.) 
(Supreme Court of Alabama. June 17, 1926.) 
109 Southern Reporter, 156. 
1. INSURANCE. 


Demurrer to complaint in -suit on policy of health insurance, following form 
shown by Code 1923, § 9531, stating date of policy, and that premiums were paid, 
held properly overruled. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. ; : ; ; : 

Demurrer to replication in suit on health policy setting up waiver by agent of 
insurer held properly overruled, in absence of showing in pleadings that insurer 
had provided that Code 1923, § 8477, should be law of association, or that policy 
contained stipulation against waiver by subordinate officers or members. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

4. INSURANCE. ie Lh ™ 

In suit on health policy, sustaining demurrer to rejoinder setting up provisions 
of constitution and by-laws that no subordinate branch or officers should have au- 
thority to ‘waive any provisions in policy, to meet replication setting up waiver by 
defendant’s local agent, held reversible error, notwithstanding there was no bill of 
exceptions. , 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

Appeal from Circuit Court, Jefferson County; Joe _C. Hail, Judge. ; 

Action by John D. Crabtree against the Police & Firemen’s Insurance Associa- 
tion. From a judgment for plaintiff, defendant appeals. Transferred from Court 
of Appeals under Code 1923, § 7326. Reversed and remanded. 
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The following are pertinent pleadings in the case: 

“The plaintiff claims of the defendant $92.00, due on a policy, whereby the 
defendant, on the 10th day of February, 1923, insured for the term of one month, 
and from month to month thereafter so long as the monthly premium was paid, 
the health of the plaintiff, who was ill from, to wit, the 5th day of August, 1923, 
to wit, the Ist day of October, 1923, of which the defendant has had notice. Said 
policy is the property of the plaintiff. And plaintiff avers that he paid the monthly 
premiums covering the time when he became ill.” 

Plea 4: 

“That the plaintiff became delinquent, and not entitled to any benefits, by his 
failure to pay his July dues in the year 1923; that for such non-payment he for- 
feited all claims to any benefits in said order, at noon, on the 3lst day of July, 
1923; that thereafter, on, to wit, the 8th day of August, 1923, the plaintiff became 
sick, and was taken to the hospital for an operation; and that, after he plaintiff 
became sick, and knew of this illness, he tendered his July and August dues for 
the year 1923 to an official of the local lodge, namely, Mr. A. J. Spinks; that the 
plaintiff concealed from the defendant the fact that he was sick at the time; and 
such concealment constituted a fraud and misrepresentation, which forbid the 
plaintiff to recover in this cause.” 

Replication 10: 

“That the defendant has waived said delinquency on the part of the plaintiff, 
as set forth in said plea in answer to plaintiff's complaint, in that, subsequent to 
said alleged delinquency and on, to wit, the 8th day of August, 1923, plaintiff tendered 
to one A. J. Spinks, who was then and there the servant, agent, or employee of 
defendant, authorized to accept said dues from plaintiff, said dues for the months 
of July and August, 1923; that defendant’s said servant, agent, or employee, being 
then and there informed of the fact that plaintiff was sick at said time, did accept 
and retain said dues so tendered him by plaintiff for the months of July and 
August, 1923; and that thereafter said dues so paid by plaintiff were transmitted 
to defendant by said servant, agent, or employee, and that the defendant, with 
knowledge of the fact that plaintiff was delinquent, and with knowledge of the fact was 
sick at the time said dues were so paid to defendant’s servant, agent, or employee on, 
to wit, August 8, 1923, did accept and retain said dues so paid by plaintiff, and did 
ratify and confirm the acts of its said agent by accepting and retaining, and failing to 
tender back to plaintiff, said dues for said months so paid by plaintiff. 

Rejoinder F: 

“Now comes the defendant, by its attorney, and by leave of-the court first 
had and obtained for further rejoinder to the plaintiff’s special replication No. 10, 
says that the defendant company is a society having a supreme governing or legisla- 
tive body and subordinate lodges, and that the same is a fraternal benefit society 
without capital stock, organized and carried on solely for the mutual benefit of 
its members and their beneficiaries, and not for profit, having a lodge system with 
ritualistic form of work and representative form of government, and provides for 
the payment of benefits to its members in good standing and their beneficiaries; 
that section 11 of article 4 of the constitution and by-laws of said defendant com- 
pany provides that no subordinate branch or section, nor the members or officers, 
shall have any authority to waive any of the provisions of said constitution or by- 
laws, but that the same are binding upon each and every member of the society; 
that section 4 of article 4 provides that it is the duty of each member to pay his 
monthly dues, and, in the event the same are not paid by 12 o’clock at noon on the 
last day of the month in which said payment is due, said member shall ipso facto 
cease to be a member of the association, and his certificate of insurance shall then 
cease and be terminated, and such section further provides that a member so in 
default cannot be reinstated excepting by the defendant’s board of directors or a 
duly constituted committee thereof, and then only while delinquent is in good 
general health; and such section further provides that no claim will be made for any 
disability had during such delinquency or for ten days after such reinstatement ; 
and the defendant further avers that the plaintiff in this case was delinquent, and 
that he ceased to be a member, and his insurance benefits terminated for nonpayment 
of dues during the month of July, 1923; and, further, that the plaintiff became sick 
after such delinquency, and that the plaintiff had not been reinstated by the board 
of directors or a duly constituted committee thereof, and was not a member entitled - 
to any insurance benefits of this association at the time of his alleged illness.” 
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Erle Pettus, of Birmingham, for appellant. 

W. S. Pritchard and J. D. Higgins, both of Birmingham, for appellee. 

_. Sayre, J. Suit on a policy of health insurance. There was extended pleading. 
The appeal is by defendant on the record proper; there being no bill of exceptions. 
The merits of the case, so far as disclosed by the pleading, may be reached and 
determined by consideration of the trial court’s, rulings on the demurrers to the 
complaint, plea 4, replication 10, and rejoinder F. 

[1] The demurrer to the complaint, stated in a single count, was properly over- 
ruled. The complaint followed the form of complaint on a policy of life insur- 
ance as shown by form 12, section 9531, of the Code of 1923, a closely analogical case. 
li will be noted that the form referred to differs from the form prescribed by the 
Code of 1907 (section 5382), in that the form of later date omits the allegation 
“for the term of years.” However, the allegation of the complaint, after 
stating the date of the policy, is that defendant “insured for the term of one month, 
and from month to month thereafter, so long as the monthly premium was paid, 
that health of the plaintiff. * * * And plaintiff avers that he paid the monthly pre- 
miums covering the time when he became ill,” so that defendant’s grounds of ob- 
jection to the complaint, viz. that the policy is not thereby shown to be in effect at 
the time of plaintiff’s illness, and fails to allege its date and the term of its opera- 
tion—these objections are answered by the specific allegations of the complaint. 
The demurrer was properly overruled. ; 

[2] The proper matter of defendant’s fourth plea was that plaintiff became 
delinquent, and was not entitled to benefits under his alleged policy, by reason that 
he failed to pay his dues for the month of July, 1923, and thereafter in, to wit, 
August, 1923, became ill. This matter was substantially covered by special plea 
5, which went to the jury, and, indeed, by the general issue, which answered, among 
other things, the allegation of the complaint that plaintiff had paid the monthly 
premiums covering the time when he became ill. As for the rest of the plea, it 
witnessed an effort to answer in anticipation a matter of replication not yet pleaded. 
As the pleading then was, this added matter was irrelevant, and due to be left out 
of account in passing upon the sufficiency of the plea. There was no reversible 
error in sustaining the demurrer; it. was error without injury. 

[3} Nor was there error in overruling the demurrer to replication 10.e¢ The 
objection to this replication proceeds upon the theory that members of the defendant 
association or society are, or were, at the time in question, bound by the stipulation 
set forth in section 8477 of the Code, which provides: 

“8477. Waiver of Certain Provisions—The constitution and laws of the society 
may provide that no subordinate body, nor any of its subordinate officers or members 
shall have the power or authority to waive any of the provisions of the by-laws and 
constitution of the society, and the same shall be binding on the society and each 
and every member thereof and on all beneficiaries of members.” 

But it had not appeared in the pleading that defendant association had provided 
that the section should be the law of the association, nor in this pleading or else- 
where was it shown that plaintiff’s policy contained a stipulation against a waiver 
by subordinate officers or members, and, further, as to that, the replication alleges 
in effect a waiver by defendant corporation. In these respects the case in hand 
differs from the case reported as Sovereign Camp v. Allen, 206 Ala. 41, 89 So. 58. 

[4] The fact that defendant was a fraternal benefit society and the provisions 
of its constitution and by-laws to the effect that a member in default could not be 
reinstated except by defendant’s board of directors or a duly constituted committee 
thereof—these facts were alleged in rejoinder F, but, in view of the allegation in 
replication 10, that plaintiff's dues for July and August were transmitted to defen- 
dant by its local agent, and that “the defendant,” with knowledge of the fact that 
plaintiff was delinquent, and was sick when such dues were paid to defendant's 
local agent, did accept an retain the dues so paid by plaintiff, so much of replica- 
tion 10 as undertook to show a waiver by defendant's local agent may for the 
moment be laid out of view. The allegation of replication 10, the effect of which 
is stated above, remained to be answered, and was answered by rejoinder F. True, 
the allegation of replication 10 as to waiver by “the defendant” was put in issue 
by the general rejoinder D, but, in the absence of the allegations of rejoinder F 
as to the constitution and by-laws of defendant association (demurrer to other re- 
joinders containing like allegations having been sustained also), defendant had no 
opportunity, it must be presumed, to give in evidence those provisions of the consti- 
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tution and by-laws which would have answered the allegation of replication 10, 
intended, as we must assume, to set up a waiver by defendant’s local agent. It 
results that the ruling against the sufficiency of rejoinder F was error prejudicial 
to defendant’s case, for which the judgment must be reversed notwithstanding there 
is no bill of exceptions. Henderson vy. Tennessee Co., 190 Ala. 126, 67 So. 414. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Miller, JJ., concur. ; 

ANDERSON, C. J. (concurring). I prefer basing my concurrence in the reversal 
oi this case upon the ground that the charges are set out in the record, as was done 
in the Henderson Case, supra, and the action of the trial court in giving some and 
refusing others is sufficient to show that the defendant was probably injured by 
the sustaining of the demurrer to its rejoinder. 


UNITED STATES CASUALTY CO. v. THRUSH. 
(Court of Appeals of Ohio. March 20, 1926. Rehearing Denied April 22, 1926. 
Motion to Certify Record Overruled by Supreme Court June 1, 1926.) 
152 Northeastern Reporter, 796. 
1. INSURANCE. 


Doubtful or ambiguous terms in an insurance policy should be construed favor- 
ably to the insured or beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—POLICY COVERING ACCIDENTAL INJURY OR DEATH, 
BUT NOT COVERING ACCIDENTAL BODILY INJURY, CAUSED OR 
CONTRIBUTED TO, DIRECTLY OR INDIRECTLY, BY SICKNESS OR 
DISEASE, SHOULD NOT BE SO STRICTLY CONSTRUED AS TO 
THWART GENERAL OBJECT AND PURPOSE OF INSURANCE. 

An accident insurance policy, providing for the payment of stipulated sums for 
accidental injury or death of the assured, resulting “directly and independently of 
any and all other causes from bodily injury effected solely by external violence and 
accidental means,” and also providing that such policy does not cover “any accidental 
bodily injury caused or contributed to directly or indirectly by sickness or disease,” 
should not be so strictly construed as to thwart the general object and purpose of 
the insurance. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—DEATH FROM GANGRENE, CAUSED BY STUBBING 
TOE ON STAIRWAY, SHOULD BE ATTRIBUTED TO ACCIDENT 
WITHIN TERMS OF POLICY INSURING FOR INJURY OR DEATH, 
SOLELY BY EXTERNAL VIOLENCE AND ACCIDENTAL MEANS, AL- 
THOUGH POLICY DID NOT COVER ACCIDENTAL BODILY INJURY 
CAUSED OR CONTRIBUTED TO DIRECTLY OR INDIRECTLY BY 
SICKNESS OR DISEASE. 

Where the assured during the continuance of the policy stubbed his toe on the 
riser under the steps of a stairway leading to his office, and gangrene resulted, causing 
the assured’s death, such death will be attributed to the accident. 


(For other cases, see Insurance, Dec. Dig. § 454.) 


4. INSURANCE—FACT THAT INSURED HAD ARTERIOSCLEROSIS 
WHICH WAS FAVORABLE TO DEVELOPMENT OF GANGRENE 
DOES NOT PREVENT RECOVERY UNDER POLICY COVERING 
DEATH OR INJURY BY EXTERNAL VIOLENCE AND ACCIDENTAL 
MEANS FOR DEATH FROM GANGRENE RESULTING FROM STUB- 
BING TOE ON STAIRWAY. 

The fact that the assured had arteriosclerosis, and that such sclerosis was favor- 
able to the development of gangrene, does not prevent recovery by the beneficiary 
where such sclerosis was a probable disease incident to the age of the assured at the 
time the policy was issued or renewed. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

Action by Pauline C. Thrush against the United States Casualty Company. 
Judgment for plaintiff, and defendant brings error. Affirmed.—[By Editorial Staff.] 

Watson, Davis & Joseph, of Columbus, for plaintiff in error. 

Wilson & Rector, of Columbus, for defendant in error. 

ALLREAD, J. Pauline C. Thrush brought suit upon an accident insurance policy 
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issued by the United States Casualty Company. George W. Thrush, her husband, 
was the assured, and the plaintiff was beneficiary therein. The policy was issued 
October 10, 1921, and renewed annually thereafter. By the terms of the policy, the 
company assumed liability for injury or death of the assured resulting “directly 
and independently of any and all other causes, from bodily injury effected solely by 
external violence and accidental means.” The policy also provided that it does not 
cover “any accidental bodily injury caused or contributed to directly or indirectly 
by sickness or disease.” 

The plaintiff below recovered a verdict and judgment for the amount of the 
policy, and the insurance company prosecutes error. It is claimed that the trial court 
erred in overruling a motion of the defendant below to require an election upon the 
alternative averment “that as a result of said injury, or from blood poison resulting 
directly therefrom.” 

[5] This was not error, especially in view of the subsequent withdrawal of the 
averment as to blood poison. A claim of error is based upon the admission of the 
testimony of Miss Bierly concerning the statement of Thrush, the assured, as to his 
injury, immediately after the accident. This evidence was admitted and then with- 
drawn upon the motion of plaintiff. The trial court, however, in the course of 
the trial, remarked that the evidence was competent. 

We are of opinion that there was no prejudicial error, for the reason that the 
testimony was competent. The declaration testified to by Mamie Bierly was made 
at or so near the time of the accident as to be within the range of the res gestz. 
In any event there was no prejudicial error because there was other evidence of 
a circumstantial nature tending to prove the accident. Rheinheimer v. tna Life 
Ins. Co., 77 Ohio St. 360, 83 N. E. 491, 15 L. R. A. (N. S.) 245. ; 

The most important question is whether the accident and death of Thrush were 
covered by the policy. Thrush, the assured, prior to the accident was in apparent 
good health. He was 63 years old, and a very active man. His neighbors, busi- 
ness friends, and acquaintances so testify. A recent photograph is offered which 
fully sustains this testimony. June 16, 1924, in going up a stairway from his son’s 
office in the Hartman building to his own in the same building, he stubbed his toe. 
Thrush’s shoe was dented. The shoe was offered in evidence. Thrush complained 
almost immediately of pain, and limped. He went home early on the day of the 
injury. Inflammation in the injured toe ensued, and the pain increased. A physician 
was called and subsequently attended him. Gangrene set in, and eight days after 
the accident the limb was amputated. The gangrene reappeared, and Thrush died 
July 12, 1924. 

About two weeks after the death of Thrush the body was disinterred, and an 
autopsy was held. Dr. Shook who had treated Thrush, Dr. Coons, and Dr. Brun- 
dage were present and participated. They all testified that the autopsy disclosed 
the presence of arteriosclerosis. The physicians differed as to the extent of the ail- 
ment, but the medical witnesses agree that Thrush at the time of his death, and at 
the time of the accident, was afflicted with arteriosclerosis. There is a conflict be- 
tween the testimony of Dr. Shook and Drs. Coons and Brundage, both as to the 
extent of the sclerosis and as to the question whether Thrush’s accident caused his 
death. The case was submitted to the jury upon the questions of fact, and the 
verdict implies that the jury must have accepted the testimony and evidence favor- 
able to the plaintiff’s claim. 

Dr. Shook testified that in his opinion the accident caused the gangrene, and 
therefore was the real cause of Thrush’s death. This testimony is supported by 
other testimony, tending to show that Thrush at the time of the accident was 
apparently healthy. Dr. Shook had the advantage of an intimate knowledge of 
Thrush’s physical condition during life, particularly after the accident, by reason 
of his personal and ‘professional treatment. 

While it is agreed by all the medical witnesses that arteriosclerosis existed in 
Thrush at the time of his death, and at the time of the accident, yet it is not an 
undisputed fact that sclerosis to an extent unusual in a man of Thrush’s age existed 
at the time of the accident. All the medical witnesses agree that a certain amount 
of sclerosis is usually found in persons of Thrush’s age. Dr. Coons states that 
Thrush, with the sclerosis as found at the post mortem, might still have lived for 
a period of 10 years. There would therefore be reasonable foundation for a find- 
ing by the jury that the accident was the real cause of Thrush’s death. | ; 

The policy sued ‘on is a standard policy. Many cases have been decided in the 
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federal and state courts involving questions similar to those under consideration here. 
The cases are in direct conflict; some courts, in similar cases, holding that the dis- 
ease is a contributing cause, and others holding that the accident is the exclusive 
cause. It would be a waste of time and energy to attempt to classify or analyze 
these cases. It is, in our judgment, more profitable to decide the case upon principle, 
and to ascertain and establish a sound and reasonable rule of construction, in view 
of the facts disclosed by the evidence. A brief reference to the Ohio cases may 
throw, some light upon the fundamental principles applying in the construction of 
insurance policies. 

[1] The case of Mumaw v. Western & Southern Life Ins. Co., 97 Ohio St. 1, 
119 N. E. 132, holds: 

“Policies of insurance which are prepared by the insurance company and which 
are reasonably open to different interpretations will be considered most favorably to 
the insured. Courts will have in mind the relation of the parties to each other. They 
will give the language of the contract the meaning on which the minds of the parties 
may be said to have met and which will effectuate their object in entering into it.” 

The case of Rheinheimer v. AZtna Life Ins. Co., 77 Ohio St. 360, 83 N. E. 491, 
15 L. R. A. (N. S.) 245, adopts and applies the doctrine of causa causans. It was 
there held that blood poisoning could not be considered as a disease where it grew out 
of and originated from the accident itself. Notwithstanding the development of blood 
poisoning, in the Rheinheimer Case the original cause was still to be considered as 
the immediate cause of death. While the Rheinheimer Case may be distinguished in 
the fact that neither blood poisoning nor any other disease existed at the time of the 
accident, yet the broad principle of interpretation, as exprsssed by the doctrine of 
causa causans, was applied. 

[2-4] The court must consider the circumstances surrounding the issuing of the 
policy in question as a key to the reasonable construction of the terms and conditions. 
The policy in this case was originally issued to Thrush when he was 60 years of age, 
and continued in force up to the time of the accident, when he was 63 years of age. 
We think it is fair to assume, from the testimony in the case as well as from judicial 
knowledge, that a certain amount of sclerosis is usually found in a person of 60 years 
of age. To hold that the insurance company, by the issue of its policy, intended to 
adopt the view that the policy would not be valid where natural diseases, especially of 
old age, make serious results more probable from accidents, would be an unfair and 
unreasonable construction. We have a right to assume, in fact we do not doubt, that 
the insurance company acted in good faith in issuing Thrush’s policy. The company 
intended a reasonable scope of insurance, and this can be accomplished by holding the 
company liable for accidents which, operating upon the physicial system according to 
the natural and usual conditions of age, produce serious illness or death. The sclerosis 
was not the cause of death. The accident caused the gangrene, and the gangrene caused 
death; therefore the accident was the causa causans. Giving the policy a reasonable 
interpretation in favor of the assured, the jury had a right to find that the accident 
was the sole cause of tht death. 

Finding no prejudicial error, the judgment below will be affirmed. 

Judgment affirmed. 

Ferneding and Kunkle, JJ., concur. 

On Rehearing. 

ALLREAD, J. We have considered the application for rehearing and the argument 
of counsel in support thereof. The learned counsel presenting the application for 
rehearing are to be commended for their zeal in behalf of the cause represented. This 
court freely concedes that the attitude of counsel is within their rights. We are more 
interested in the questions of fact than in the questions of law, for the reason that 
questions of fact, depending upon the evidence, are rarely reviewed in a higher court, 
and may therefore be considered as resting finally with the decision of the Court of 
Appeals. 

Counsel for the plaintiff in error insist that there was no evidence that the de- 
cedent went up the stairways, as found by this court, that there was no dent in the 
shoe, and that there was no legitimate evidence of an accident. As to the stairway, 
counsel have evidently overlooked the undisputed evidence. Glen Thrush, the son, 
testified that his father was in the habit of going up and down the stairways between 
their respective offices. This witness saw his father just before the alleged accident. 
He accompanied him out into the hall, and testified as follows (page 49) : 
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“Q. Now did you see him, where he went or how he went from that time on? A. 
Turned round past the corner and up the steps.” 

The learned counsel for the plaintiff in error did not even cross-examine the wit- 
ness on this subject, but allowed this testimony to stand unqualified and undisputed. 

If, as the learned counsel now contend, he might have gone to an elevator and not 
the stairway, it might be proper to inquire whether the elevator was around the corner’ 
or was so located as to make it probable that Thrush, Sr., took an elevator and not 
the stairway. It certainly will not be contended that eyewitnesses are necessary to 
establish a fact, and that circumstantial evidence may not be relied upon. We think 
that the evidence of Glen Thrush is sufficient to sustain a legitimate inference that the 
decedent passed up the stairway. The jury so thought, the trial judge so found, and 
this court approves their views. As to the dent in the shoe, the evidence is equally 
strong. There was evidence to show that the dent in the shoe was noticed immediately 
after the accident, and the shoe itself was produced on the trial. The real question, 
however, is as to ‘the accident. The circumstantial evidence tends to prove that there 
was an accident as Claimed by the plaintiff below. The dent in the shoe, and the limp- 
ing and complaint of Thrush, immediately after reaching his office, and the testimony 
of Dr. Shook (pages 64 and 67, record), are competent, and, with the other evidence, 
sufficient. In fact, the evidence is in our judgment reasonably clear that the decedent 
received the accident to his toe as claimed. The jury unanimously found for the 
plaintiff, and the verdict was approved by the trial court. 

The most serious question is whether this injury was the sole cause of the de- 
cedent’s death. This is a debatable question. So far as the diabetes proposition is 
concerned, there was a conflict of evidence, Dr. Shook testifying that the condition in 
this respect found in the post mortem might have been caused, or at least greatly in- 
tensified, by the sickness and suffering of the decedent prior to his death (see page 
75, record), so that it was a question of fact whether the decedent. was suffering from 
diabetes to any considerable extent at the time of the accident. The sclerosis of the 
arteries was discovered in the post mortem. This took place two weeks after the 
death of the insured. The doctors differ somewhat as to the amount of sclerosis 
found at the post mortem. The learned counsel for the plaintiff in error criticize the 
opinion of this court in its statement as to the amount of sclerosis proven to have 
existed at the time of the insured’s death, or at the time of the accident. In so doing, 
the learned counsel have shifted to the other foot on the doctrine of presumptions, or 
the influence of circumstantial evidence. We will, however, leave out the opinion of 
the court on this proposition and go back to the evidence. Dr. Coons testified that, 
notwithstanding the sclerosis, the insured might have lived for 10 years. Counsel 
criticize the court for accepting the opinion of Dr. Coons upon this feature. Never- 
theless, Dr. Coons’ testimony was largely matter of opinion, and properly so. Con- 
sequently his opinion in this respect is as valuable as in any other respect. On page 
67 Dr. Shook testified in relation to the gangrenous condition, that such condition 
might be the natural result of the accident. Dr. Shook also testified that in his opinion 
there was nothing in Thrush’s condition of the arteries that would prevent his living 
a number of years. This testimony is found on page 78 of the record. Taking the 
testimony of both Dr. Shook and Dr. Coons, it is a fair inference that the arterial 
condition was not such as to have been the cause, or even a contributing cause, of the 
insured’s death at the time the death actually occurred. 

Upon the question of the construction of the insurance contract as to the sole and 
exclusive cause, and as to whether a disease of the kind shown by the record could as a 
matter of law or'as a matter of fact be held to be a contributing cause, we rest upon the 
original opinion of this court. 

Counsel criticize this court for resting its decision upon principle rather than 
upon decided cases from other jurisdictions. We are entirely content with the state- 
ment made in the original opinion, that, where decisions of other jurisdictions are in 
conflict, we may go back to original principles and accept the line of decisions which 
in our judgment appears to be sound and supported by the better reasoning. Black- 
stone tells us that “nothing is law that is not reason.” We think that principle is 
sound and applies to the situation here. We are therefore of opinion that the appli- 
cation for rehearing should be denied. 

Ferneding and Kunkle, JJ., concur. 
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WILLIAMS v. NATIONAL CASUALTY CO. OF DETROIT, MICH. 
(Supreme Court of Wisconsin. June 21, 1926.) 
209 Northwestern Reporter 597. 
INSURANCE. 

Insurer accepting, without investigation, army records showing facts avoiding 
health policy for misrepresentations as to insured’s health, waived such defense by 
subsequently accepting and retaining premium. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Superior Court, Douglas County; Archibald McKay, Judge. 

Action by Neal Earl Williams against the National Casualty Company of Detroit, 
Mich. Judgment for plaintiff, and defendant appeals. Affirmed. 

Action to recover on an accident and health policy. At the time the policy was 
issued, plaintiff was a resident of Fargo, N. D. The application was made, and the 
policy delivered there. It is the claim of defendant that the law of North Dakota 
governs the contract of insurance. The defense was, among other things, misrepre- 
sentation in the application as to plaintiff’s health previous to the issuance of the 
policy. By a special verdict the jury negatived the fact that any misrepresentations 
were made to the agent of the company: who filled out the application, and upon such 
verdict the court awarded judgment in favor of the plaintiff. The defendant appealed. 

Pickering & Hughes, and Hughes & Anderson, all of Superior (Henry C. Wal- 
ters, of Detroit, Mich., of counsel), for appellant. 

Hanitch, Hartley & Johnson, of Superior, for respondent. 

VinjeE, C. J. (after stating the facts as above). A number of assignments of 
error are set out in defendant’s brief and were orally argued. We find it unnecessary 
to consider them, in view of the fact that on December 6, 1923, the company, as stated 
in its brief, “received information that Williams had been treated in an army hospital 
from June 8, 1918, to August 3, 1918, for psychosis intoxication, that he was again 
admitted to a hospital January 1, 1919, for goiter, cystic, bilateral, and that additional 
diagnosis on January 15, 1919, disclosed tachycardia, acute, caused by goiter, and that 
he remained in the hospital until February 10, 1919, the date of his discharge from 
the army.” The facts contained in the above information are the main ones upon 
which defendant claims the invalidity of the policy. There is no.showing that the 
defendant at any time doubted their accuracy or inadequacy to defeat the policy; 
no showing that it needed or took time to investigate their truth. They were evidently 
received from army records and regarded as full, complete, and true by the defendant. 
Notwithstanding the knowledge of such facts avoiding the policy, it accepted and 
retained a quarterly premium due and paid on December 21, 1923, nearly three weeks 
after it received reliable information of the facts stated. The acceptance and reten- 
tion of such premium under the circumstances must be held a waiver of any invalidity 
in the policy due to misrepresentations in the application. In McQuillan v. Mut. 
Reserve Fund Life Ass’n, 112 Wis. 665, 671, 87 N. W. 1069, 1071 (56 L. R. A. 233, 
88 Am. St. Rep. 986), the rule i is thus stated : 

“In the absence of any provision of the contract or circumstance to effect a differ- 
ent result, the general rule applied that the retention of money paid to an insurance 
company, for an installment due upon one of its policies, with knowledge of facts 
rendering the policy void, ratifies and affirms it as a subsisting obligation. Joliffe v. 
Madison Mut. Ins. Co., 39 Wis. 111 [20 Am. Rep. 35]; Erdmann v. Mut. Ins. Co. 
{of the Order of Herman’s Sons of Wisconsin], 44 Wis. 376; Underwood v. Iowa 
Legion of Honor, 66 Iowa, 134 [23 N. W. 300]; Shea v. Mass. B. Ass’n 160 Mass. 
289 [35 N. E. 855, 39 Am. St. Rep. 475]; Gray v. Nat. B. Ass’n, 111 Ind. 531 
[11 N. E. 477].” 

Such is also the rule in North Dakota. Yusko v. Middlewest Fire Ins. Co., 39 
N D. 66, 166 N. W. 539; Horswill v. North Dakota Mut. F. Ins. Co., 45 N. D. 600, 
178 N. W. 798. 

Defendant cites a number of cases where it has been held that, after informa- 
tion tending to show the invalidity of the policy, the company is entitled to reason- 
able time to ascertain the truth of the information. This is not such a case. As 
already stated, the information was regarded by the defendant when received as com- 
plete and accurate and as needing no confirmation. Upon such a state of facts we 
hold that the acceptance and retention of the premium paid December 21, 1923, con- + 
stituted a waiver of the defenses relied upon. 

Judgment affirmed. 
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AUTOMOBILE 
HYER v. INTER-INSURANCE EXCHANGE OF AUTOMOBILE CLUB OF 
SOUTHERN CALIFORNIA. (CIV. 4120.) 
(District Court of Appeal, Second District, Division 2, California. April 6, 1926. Re- 
hearing Denied May 5, 1926. Hearing Denied by Supreme Court June 3, 1926.) 


Noms 246 Pacific Reporter 1055. 
2 INSURANCE. . 

Terms used in insurance policy should be given their plain, ordinary, and popular 
meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE—AUTOMOBILE INSURER WHOSE LIABILITY ON 
“CLAIMS ARISING FROM ONE ACCIDENT” WAS LIMITED TO CER- 
TAIN AMOUNT HELD NOT LIABLE IN GREATER SUM, WHERE 
INSURED’S CAR STRUCK ANOTHER AND BROKE STEERING GEAR, 
BY REASON OF WHICH IT RAN INTO A THIRD; “ACCIDENT.” 
Automobile insurer whose liability on “claims arising from one accident” was 

limited to certain amount held not liable in greater sum, where insured’s car struck 
another and broke steering gear, by reason of which it ran into a third, since where 
one negligent act is sole proximate cause of occurrence there is but one accident, even 
though there be several resultant injuries; “accident” being any unintended and un- 
expected occurrence which produces hurt of loss. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Craig, J., dissenting. 

Appeal from Superior Court, Los Angeles County; Frank R. Willis, Judge. 

Action by Grainger Hyer against the Inter-Insurance Exchange of the Automobile 
Club of Southern California. Judgment for plaintiff, when defendant elected to stand 
on its demurrer, which was overruled, and defendant appeals. Reversed, with direc- 
tions. 

David R. Faries, John R. Berryman, Jr., and J. Allen Davis, all of Los Angeles, 
for appellant. 

Fintayson, P. J. This is an action to recover upon a liability insurance policy. 
Plaintiff is the assignee of the assured. A general demurrer to the complaint was 
overruled. Defendant elected to stand upon its demurrer and declined to answer, 
whereupon a judgment was entered in favor of plaintiff for $500 and costs. Defendant 
claims that the complaint does not state a cause of action and that its demurrer was 
improperly overruled. The sufficiency of the complaint turns upon the construction to 
be placed upon the word “accident,” as employed in a clause of the policy which limits 
defendant’s liability to $1,000 for claims arising from “one accident.” 

The facts alleged in the complaint are substantially these: On July 29, 1920, de- 
fendant executed and issued to the assured a policy which insured him for the term 
of one year against liability to other persons for injury to or destruction of their prop- 
erty resulting from the use of the assured’s automobile, a Marmon touring car. De- 
fendant is referred to in the policy as the “Exchange.” The provisions of the instru- 
ment which are germane to the present inquiry read: 

“In consideration of an additional deposit of $13.95 this policy also covers as- 
sured’s legal liability to other persons for injury to or destruction of the property of 
such persons * * * resulting solely and directly from the ownership, maintenance 
and/or use of the automobile herein described, * * * subject, however, to the follow- 
ing limitations and exclusions: (1) the Exchange’s liability for such injury or de- 
struction is limited to the actual value of the property destroyed at the time of its 
destruction, * * * but in no case shall the Exchange be liable with respect to claims 
(including claims for loss of use) arising from one accident for more than one thou- 
sand dollars.” (Italics ours.) 

On March 27, 1921, the policy then being in full force and effect, the assured, by 
and through his chauffeur, was driving his Marmon car in a southerly direction upon 
a state highway in California. At the same time two other automobiles—one an Over- 
land owned by a man of the name of Chance, and the other a Cadillac owned by the 
Keck Company, a corporation—were being driven in a northerly direction on the same 
highway; the Cadillac was traveling about 100 feet to the rear of the Overland ; the 
Marmon car was so negligently operated by the assured’s chauffeur that it collided with 
the Overland, damaging the latter vehicle in the sum of $500; the force of that collision 
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broke the steering gear of the Marmon, causing it to become unmanageable, so that 
its path of travel could not be controlled, by reason whereof its course was so de- 
flected toward the east side of the highway that it collided with the Cadillac, damag- 
ing it in the sum of $1,500 and causing the assured to incur a liability to pay that 
amount Of money to the owner of that car; defendant already has paid $1,000 to the 
owner of the Cadillac; that sum is the total amount which has been paid by it on 
account of these collisions; the owner of the Overland has recovered a judgment 
against the assured in the sum of $500, which remains unpaid; defendant refuses to 
pay that judgment or any part of it, and disclaims all further liability under its policy 
of insurance. The action was brought to recover the amount for which the assured 
so became liable to the owner of the Overland. 

Appellant claims that, though there were two “injuries,” one to the Overland and 
the other to the Cadillac, there was but one “accident,” within the meaning of the 
policy, and that therefore it complied with its obligations under its contract of in- 
surance when it paid the sum of $1,000 to the owner of the Cadillac. 

It is only from a liability which grows out of negligence on the part of the 
assured, his agents or servants that policies of this character are issued. Tinline v. 
White Cross Ins. Ass’n [1921] 3 K. B. 327, and notes to that case in 11 B. R. 265 et 
seq. The policy indemnified the assured against sums which he‘shall become legally 
liable to pay to any other person as compensation for injury to or destruction of the 
property of such other person. A man does not become liable to pay compensation 
for accidental injury to the property of another unless the accident is due to his 
wrongful act. As was said in Ford v. Stevens Motor Car Co., 220 S. W. 980, 203 
Mo. App. 669: 

“Such so-called liability policies on automobiles in general, protect the owner or 
his agent or servant operating the same, from liability for his own negligence, and 
unless he or his said agent or servant is found to be negligent there is no liability. 
That is the very purpose of such policies.” 

[1] Here the assured’s liability to the owner of each of the two automobiles dam- 
aged in the collisions accrued from one act of negligence on the part of the assured’s 
servant, namely, the negligent operation of the Marmon car, which caused it to collide 
first with the Overland and then with the Cadillac. This act of negligence, the one 
cause which set in motion all that followed ,was the proximate cause of both collisions. 
That is to.say, the chauffeur’s negligence which caused the injury to the Overland was 
also the cause which, in natural and continuous sequence, unbroken by any efficient in- 
tervening cause, produced the injury to the Cadillac. Without the initial act of neg- 
ligence the injury to the Cadillac would not have occurred. ‘“Proximate cause” literally 
means the cause nearest to the effect produced; but in legal terminology it is not con- 
fined to its literal meaning. Though a negligent act or omission be removed from 
the injury by intermediate causes or effects, yet if, in a natural and continuous sequence, 
unbroken by any new efficient cause, it produces that injury, and if without it the 
injury would not have happened, it is in law the proximate cause of such injury, or 
the causa causans of the schoolmen. Proximity in point of time or space is no part 
ot the definition. That is of no importance except as it may afford evidence for or 
against proximity of causation. Dickson v. Omaha, etc., Ry. Co., 27 S. W. 476, 124 
Mo. 140, 25 L. R. A. 320, 46 Am. St. Rep. 429, quoting 1 Shearman and Redfield 
on Negligence (4th Ed.) § 26. 

Though there was in this case but one proximate cause of the unexpected and un- 
toward occurrence in which the double injury happened, it does not for that reason 
alone necessarily follow that the injuries resulted from but “one accident,” as that 
term is used in the policy. For, obviously, there is a clear distinction between the 
chauffeur’s want of due care considered as the cause of the accident and the accident 
considered as the cause of the resulting injuries. Whether there were two accidents 
or only one accident presents a question, the solution whereof depends upon the mean- 
ing to be given to the word “accident” as used in this contract of insurance. 

{2, 3] The terms used in an insurance policy should be given their plain, ordinary, 
and popular meaning. We should, however, be careful on the one hand not to be 
over-liberal in our interpretation of the word “accident,” and, on the other hand, not to 
be too technical. But whether we give to the word, as used in this policy, a strict inter- 
pretation or assign to it a liberal and popular. meaning, we think it must be held that 
there was but one accident. The word “accident” probably has been discussed in 
adjudications as often as any other word in the English language. It is not a technical 
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term, with a clearly defined meaning, and it has been used in more than one sense. 
In its most commonly accepted meaning it signifies an event which takes place with- 
out one’s foresight or expectation. It was defined by Lord Macnaghten in Fenton vy. 
Thorley, etc., Limited [1903] A. C. 443, as an “unlooked for mishap or an untoward 
event which is not expected or designed.” Its meaning is well stated in Corpus 
Juris (volume 1, pp. 394, 395), where it is said: 

“Speaking generally, but with reference to legal liabilities, an accident means any 
unintended and unexpected occurrence which produces hurt or loss. But it is often 
used to denote any unintended and unexpected loss or hurt apart from its cause, and 
if the cause is not known the loss or hurt itself would certainly be called an accident. 
The word is also often used to denote both the cause and the effect, no attempt being 
made to discriminate between them.” 

This definition, originally given by Lord Robertson in Fenton v. Thorley, supra, 
is now generally accepted by the authorities. See Standard Oil Co. v. United States 
(C. C. A.) 264 F. 69, 12 A. L. R. 1407. 

It will be noticed that in Lord Robertson’s definition an accident is an “occurrence.” 
It is an “occurrence which produces hurt or injury.” It also will be noticed that under 
this quite generally approved definition the word, as used in some classes of cases, 
denotes the cause of the hurt or loss; in other classes of cases it denotes the event, 
i. e., the unintended and unexpected loss or hurt apart from its cause; and in still other 
instances it may denote both the cause and the event, no attempt being made to dis- 
criminate between. them. The use of the word to denote the unexpected and unin- 
tended result—the loss or hurt— rather than the cause, is quite common in cases arising 
under Workmen’s Compensation Acts, as, for instance, where a workman perform- 
ing his usual task in his wonted way suffers, by reason of strain, an internal injury 
that is itself sudden, unusual, and unexpected. Brown’s Case, 123 A. 421, 123 Me. 
424; Fidelity, etc., Co. v. Industrial Acc. Comm., 171 P. 429, 177 Cal. 614, L. R. A. 
1918F, 856. See, also Carroll v. Industrial Comm., 195 P. 1097, 69 Colo. 473, 19 A. L. 
R.’ 107. In 25 Harvard Law Review, 340, it is said: 

“Since the case of Fenton v. Thorley, nothing more is required [in cases arising 
under Workmen’s Compensation Acts] than that the harm that the plaintiff has sus- 
tained shall be unexpected.” 

This latitudinarian use of the word in that class of cases is justifiable for the 
reason that the phrase “injuries sustained by accident,” as used in Workmen’s Com- 
pensation Acts (St. 1913, p. 279, § 12), is to be given a broad interpretation in harmony 
with the evident purpose of such enactments and with the spirit of liberality in which 
they were conceived. Fidelity, etc., Co. v. Industrial Acc. Comm., supra. But, as 
commonly used in liability insurance policies, the word “accident” is predicated on an 
occurrence which is the cause of the injury. That is to say, as used in liability in- 
surance contracts the word is employed to denote the cause, rather than the effect. In 
automobile accidents, particularly in such as involve collisions, the injury and its cause 
may be practically inseparable. They may be, and often are, inseparable in time and 
space. And yet in such instances the accident is clearly and necessarily the cause 
from which the resultant injury flows as an incident. In Lewis v. Commercial Casualty 
Ins. Co., 121 A. 259, 142 Md. 472, 28 A. L. R. 1287, the court, having under con- 
sideration a liability insurance policy insuring an automobile owner, employed this 
language: “The meaning of the word ‘loss,’ as used in the clause under construction, 
is the injury or damage caused by the accident.” (Italics ours.) In Tuttle v. Pacific 
Mutual L. Ins. Co., 190 P. 993, 58 Mont. 121, 16 A. L. R. 601, the court, having 
under consideration the meaning of the word “accident,” as used in an accident in- 
surance policy, says: “A result, though unexpected, is not an accident; the means 
or cause must be accidental.” This language applies with equal force to such acci- 
dents as fall within the purview of liability insurance policies such as the one before 
us. Liability insurance is but a branch of accident and casualty insurance. Em- 
ployers’ Liability Assur. Corp. v. Merrill, 29 N. E. 529, 155 Mass. 404; Metropolitan 
Casualty Ins. Co. v. Basford, 139 N. W. 795, 31 S. D. 149. 

Where, as here, one negligent act or omission is the sole proximate cause, or 
causa causans, there is, as a general rule, but one accident, even though there be sev- 
eral resultant injuries or losses. Let us suppose that in the instant case the owner of 
the Overland car had likewise been the owner of the Cadillac, and that the former 
vehicle had been towing the latter when the successive but causally connected collisions 
occurred—just as each car in a freight train pulls the car which is immediately behind 
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it. Could it correctly be said in the case just supposed that there were two accidents, 
merely because two automobiles were damaged in sudden and unexpected crashes 
happening in continuous sequence as a connected chain of events, but springing from 
a single initial cause? Clearly not. It would no more be correct to say of such a 
case that there were two accidents than it would be to predicate two or more acci- 
dents on a general freight train wreck, merely because two or more cars in the train 
might have been demolished in the same catastrophe. If, in our supposititious case, 
there would be but one accident, though two automobiles belonging to the same per- 
son were injured, then how could that accident become two accidents merely because, 
under the facts of this case, the two injured vehicles were separately operated and 
owned? To ask the question is to answer it. 

In Allen v. London Guarantee, etc., Co., 28 T. L. R. 254, the policy limited the 
liability of the insurance company to £300 for all claims arising out of “any accident or 
occurrence.” Two persons were injured in an accident caused by a cart belonging 
to the assured. It was held that there was only one “occurrence” within the meaning 
of the policy, and that therefore the limitation of defendant’s liability to £300 applied. 
It is true that in that case the learned justice who rendered the decision was con- 
strained to the view that there were two “accidents,” though only one “occurrence.” 
He appears to have been guided to this seeming incongruity by the interpretation 
which he put upon the decision of the Court of Appeal in South Staffordshire Tram- 
ways Company, Limited, v. Sickness & Accident Assurance Association, Limited 
[1891] 1 Q. B. 402—a case presently to be adverted to by us. For our present pur- 
pose, however, it suffices that the Allen Case holds that there was but one “occurrence,” 
even though two persons were injured. 

If it be proper to say that there is but one “occurrence” where two persons are 
injured in an automobile collision, then it is a mistake to say of such a case that there 
are two “accidents”; for in a general sense every automobile accident is an occurrence. 
In Chapin v. Ocean Accident & Guarantee Corporation, 147 N. W. 465, 96 Neb. 213, 
52 L. R. A. (N. S.) 227, the court, speaking of an automobile indemnity insurance 
policy, says: 

“As used in an indemnity policy such as this, we are of opinion that the word 
‘accident’ means an undesigned and unforeseen occurrence of an afflictive or unfortu- 
nate character resulting in bodily injury to a person other than the insured.” (Italics 
ours.) 

If, as the Nebraska court says, the word “accident,” as used in an automobile. in- 
demnity policy, nieans an undesigned and unforseen “occurrence” resulting in loss 
or injury to a third person, it follows that if the facts shown in Allen y. London 
Guarantee, etc., Co., supra, presented the case of one “occurrence,” as was held by 
the English court, then they also presented the case of but one “accident.” 

That part of the continuous sequence of events which embraces the second col- 
lision in this case, the collision of the Marmon car with the Cadillac, may well be 
described in the language of Bailhache, J., in Tinline v. White Cross Insurance Asso- 
ciation, supra, as “the incident of the accident.” In that case the White Cross In- 
surance Association insured the plaintiff against legal liability to pay to third per- 
sons compensation for “accidental personal injury” caused through the driving of 
plaintiff’s motor car. While driving the car at an excessive rate of speed the assured 
knocked down three persons, injuring two of them and killing the third. The de- 
fendants contended that a recovery under the insurance contract would violate public 
policy, for the reason that the assured was guilty of a crime, he having pleaded guilty 
to manslaughter for the killing of one of the persons knocked down by his car. In 
ruling against this contention Judge Bailhache, before whom the action was tried, 
said: 

“The fact that one of the three persons was killed is, as I have said, really im- 
material for the purposes of this case; it was the incident of the accident, or the 
‘accident of the accident.’ (Italics ours.) 

So here, the’ collision with the Cadillac, a part of the general catastrophe in 
which the three automobiles were involved, was but an “incident” of the accident, and 
not a separate accident. 

Thus far in our consideration of the words “one accident,” as used in this policy, 
we have purposely approached the question from the standpoint of a somewhat philo- 
sophical interpretation of the word “accident.” We shall now endeavor to ascertain 
the ordinary and popular meaning of the word, premising by saying that we are con- 
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vinced that the ultimate result, so far as this case is concerned, will be found to be 
the same whether the word “accident” be taken in a philosophical sense or be given its 
ordinary and popular meaning, one which it may be assumed any intelligent business 
man would give it. Fortunately the books afford several instances of the business 
man’s construction of the word. In Klein v. Liability Assurance Corp., 9 Ohio App. 
241, the court had before it an automobile indemnity insurance policy which con- 
tained a clause to the effect that the insurer’s liability, “on account of any one atcident,” 
resulting in injuries “to more than one person,” is limited to a named sum of money. 
A similar provision is found in the policy which was before the court in McClung 
v. Pennsylvania Taximeter Cab Co., 25 Pa. Dist. R. 583. In Capelle v. United States 
Fidelity & Guaranty Co., 120 A. 556, 80 N. H. 481, the policy indemnified the assured 
from liability resulting from claims upon him for damages on account of bodily 
injuries or death resulting at any one time and suffered by any person or “persons” 
as the result of “an accident.” These contracts—and doubtless many other similar 
instances could be cited—illustrate the fact that in the realm of business, in contracts 
presumably entered into between ordinary men of affairs, employing language in a 
sense which is commonly understood by such men, the term “one accident,” or ‘‘an 
accident,” is used to cover cases where two or more persons may suffer loss or injury. 
In Tinline v. White Cross Insurance Association, supra, the case where the assured 
knocked down three persons while driving his automobile, killing one of them, Judge 
Bailhache commences his opinion thus: 

“In this case plaintiff claims a declaration that he is entitled to be indemnified 
against the consequences of an accident.” (Italics ours.) 

These few illustrations will suffice to show that when the term “one accident” or 
“an accident” is used in automobile indemnity insurance contracts it is ordinarily 
and popularly understood to include a case where two or more persons are injured 
in person or in property as the result of an undesigned and unforeseen occurrence of 
an afflictive or unfortunate character, such as happened in this case. 

There would have been no occasion for an opinion of this length were it not for 
the decision of the English court in the South Staffordshire Tramways Case [1891] 
1 Q. B. 402, referred to supra. Without some thoughtful consideration that case 
might seem to be at variance with our conclusion. However, a careful analysis of 
the policy there under consideration will show that case to be sui generis, and that 
the conflict between it and the views which we entertain is more apparent than real 
or substantial. There the assured made a written application, which was recited in 
the policy. When the insurance clauses in the policy and the written application were 
read together it was apparent that the words “any one accident,” in the policy, were 
intended by the parties to mean an accident to each of several persons who might 
be injured by the vehicles of the assured upon any one occasion. The policy, after re- 
citing that the plaintiffs had applied to defendants “for an indemnity against all 
such claims as hereinafter mentioned for compensation for personal injuries, and 
damage to property, caused by vehicles in their possession,” witnessed that the defend- 
ants did thereby agree that: 

“So far as regards claims for personal injury and damage to property made against 
the assured in respect of accidents caused by vehicles * * * belonging to the assured 
* * * and for which accident the assured shall be liable, the association shall pay the 
assured the sum of £250 in respect of any one accident.’ 

It will be noticed that the application was for indemnity against all claims for 
personal “injuries” and damage to property, caused by plaintiffs’ vehicles. As was 
pointed out by Bowen, L. J., in his concurring opinion, when the policy is looked to 
it appears that it limits the words of the application by adding the words “in respect 
of accidents.” This word “accidents,” in the plural, occurs twice in the policy pre- 
ceding the phrase “any one accident,” and was evidently intended to refer to “acci- 
dents” occurring at any one time, and not to independent and wholly disconnected 
accidents such as might possibly occur at different times during the life of the policy. 
It is evident, therefore, that by the use of the word “accidents” in the insurance clause 
which provides for indemnity against “claims for personal injury * * * made against 
the assured in respect of accident caused by vehicles,” the parties intended to treat 
as several accidents all such untoward occurrences as might happen to several per- 
sons upon any one occasion; i, e., to regard as one accident whatever happened to each 
of the persons injured. It follows as a corollary to this construction that the words 
“any one accident,” subsequently appearing in the policy, were intended to mean 
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any one unexpected and untoward event happening to each of several persons who 
might be injured by plaintiffs’ vehicles at any one time. That is to say, if in the 
preceding part of the policy the word “accidents” was intended to embrace each 
separate untoward occurrence happening to each of the several persons who might be 
injured upon any one occasion, then, as was said by Lord Bowen, the word “accident,” 
in the phrase “any one accident,’ must receive the same construction. 

The policy under consideration in the instant case differs radically from that which 
was before the Court of Appeal in the South Staffordshire Tramways Case. In the 
insurance contract here in question it is declared that the policy “covers all the as- 
sured’s legal liability to other persons for the injury to or destruction of the prop- 
erty of such persons * * * resulting solely and directly from the ownership, mainte- 
nance, and/or use of the automobile” of the assured, but that in no case shall the 
insurer be liable for more than one thousand dollars “with respect to claims * * * 
arising from one accident.” The use of the word “claims,” in the plural, in connec- 
tion with the words “one accident,” clearly indicates that the parties understood that 
there might be several claims arising from one accident—as, for instance, where, as 
here, the vehicles of two or more persons are injured—but that though there might 
be several injuries and therefore several claims, the total liability of the insurer should 
not exceed $1,000 if the claims all arose from one accident. 

Concluding, as we do, that there was but one accident, and that, therefore, by its 
payment of $1,000 to the owner of the Cadillac appellant has fully discharged the 
liability which devolved upon it by reason of the accident, it follows that the de- 
murrer to the complaint was improperly overruled. 

The judgment is reversed, with directions to the lower court to sustain the de- 
murrer. 

Works, J. I concur in the judgment and in everything that is said in the fore- 
going opinion. I desire, especially, to announce my concurrence in the reasoning 
whereby the writer of the opinion distinguishes the case of Staffordshire Tramways 
Co. v. Sickness & Accident Ass’n, 1 Q. B. 402, from the present one. If, however, 
that case is not distinguishable from this, I am of the opinion that it was wrongly 
decided. So much, to my mind, is evident from the general reasoning of the above 
opinion. I think the English case has been given a fictitious importance by the very 
general application of its doctrine which has been made by annotators, text-writers, 
and judges. 

Cralic, J. I dissent, because to my mind the word “accident” in the indemnity 
policy in suit was intended by the parties to be given its ordinary meaning, and this 
the opinion of my associates holds it should not receive. 

It must be conceded that it is a necessary presumption that the word in question 
was understood to denote its usual meaning unless some consideration of fact or law 
appears to the contrary. I find neither. The word “accident,” as used in indemnity 
insurance, appears to have a definite meaning. There can be no dispute upon the 
proposition that all authorities agree that an “accident” means an “unintended and un- 
expected occurrence which produces hurt or loss.” It is impossible to read into this 
language any reference to the cause of the occurrence other than that suggested by 
the words “unintended and unexpected.” These words merely describe the quality of 
the event as unforeseen and undesigned. It cannot be doubted that if this generally 
accepted definition be taken as applicable here, the facts of this case show that sepa- 
rate accidents occurred to the Overland and Cadillac cars. But my associates hold 
that an unusual meaning was intended by the parties, and that the word “accident” had 
reference to the cause of the events rather than to the events themselves. Of course, 
if this indemnity policy contemplated that: an “accident” referred to a cause, and not 
to an “event,” but one accident occurred, for there was but one cause. 

Two cases are cited in the majority opinion to sustain the statement that in auto- 
mobile accidents the injury and the cause are often inseparable, and yet, in such in- 
stances the accident is the cause from which the resultant injury flows as an incident. 
I am compelled to acknowledge an entire inability to discover anything in the language 
contained in either of these cases to sustain this assertion. Lewis v. Commercial 
Casualty Insurance Co., 121 A. 259, 142 Md. 472, 28 A. L. R. 1287, was an action upon 
an indemnity insurance policy, and in which the contest had been based entirely upon 
the question of whether or not sufficient notice of loss had been given, or, if not given, 
the requirement thereof had been waived. I find no attempt in the opinion to define 
the word “accident.” In Tiittle v. Pacific Mutual Life Insurance Co., 190 P. 993, 58 
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Mont. 121, 16 A. L. R. 601, the court does use the language quoted: “A result, 
though unexpected, is not an accident; the means or cause must be accidental.” But 
the sentence which immediately precedes explains why the language quoted was used 
and the limitation clearly intended to be placed upon the same. it is said: 

“The word, ‘accidént,’ in accident policies, means an event which takes place 
without one’s foresight or expectation. A result, though unexpected, is not an acci- 
dent ; the means or cause must be accidental.” - (Italics mine.) 

Of course, it is true that in accident insurance the means must be accidental, for 
in such policies the form universally employed insures against injury sustained by 
the insured “caused solely by external, violent and accidental means.” Such was the 
language of the policy which the court had before it. It needs no argument to sus- 
tain the proposition that, where the contract expressly provides that the means must 
be accidental, it is not sufficient that the event only was an accidental one. However, 
the policy which is the basis of this suit makes no reference to the means. In it we 
find no provision that the means shall be accidental. It stipulates to indemnify the 
assured against loss from legal liability paid to others for injury to or destruction of 
their property, resulting from an accident—that is, a certain kind of an event. 

No decision has come to my attention in which the definition of an accident 
is announced which states that the cause of the event must be accidental, except those 
construing accident and life insurance policies, using the words “accidental means” 
in specifying and limiting the grounds of liability of the assured. This was true in 
the case of Rock v. Travelers’ Insurance Co., 156 P. 1029, 172 Cal. 462, L. R. A. 
1916E, 1196, and a long list of decisions therein enumerated. 

Since it is conceded that in cases arising under the Workmen’s Compensation Acts, 
to produce an accident nothing more is required than that the harm which the plaintiff 
has sustained shall be unexpected and unintended, such decisions need not be cited. 
But under them the circumstances of the instant case would necessarily constitute 
two accidents. However, it is asserted that there are decisions construing accident and 
life insurance policies which hold otherwise. 

If there be such a distinction (and I have found none) both reason and authority 
make the conclusion inevitable that the decisions which have arisen under the Work- 
men’s Compensation Acts are to be classed with those under ordinary indemnity con- 
tracts, rather than accident and life insurance policies in so far as the matter under 
consideration is concerned. The former, like the second class mentioned, provide for 
the indemnifying of persons from loss or hurt which has resulted to others. In each 
of the classes last mentioned the loss which the insurer is obligated to make good is 
not only one which has befallen a third party, but is one which the insured is re- 
quired by law or agreement to compensate. Under the former the obligation arises 
from the direct mandate of the statute; under the indemnity contract it comes about 
through the fact that the insured is responsible for a happening which makes him liable 
in damages to another. In both instances the law compels the payment by the insured 
of the loss sustained. This legal compulsion supplies the element of cause in all in- 
demnity liability, and would supplant that element, if it be conceded as ever included 
within the definition of an “accident.” 

If it were true that in certain cases the word “accident” denotes both the cause 
and its effect, while generally it means the loss or hurt without including in its con- 
tent any reference to the cause thereof, there is reason for this distinction. This is 
well exemplified in the considerations which form the foundation for measuring the 
liability of the insurer in accident insurance policies, and indemnity policies, re- 
spectively. 

There is a clear distinction between an insurance against accidents which may 
happen to the insured, and one indemnifying him against loss for injuries which he 
may wrongfully cause to others. The former, in so far as fixing liability is con- 
cerned, clearly involves an inquiry into the intention, and care exercised by the in- 
sured, and his part in producing the event from which the loss occurs. The insurer 
would not agree to pay the insured for a loss which was intentionally caused by the 
insured himself. It is understood that the insured in such cases must be free from 
blame and wrongdoing, but in an indemnity contract the opposite is true. There, the 
contract contemplates reimbursement of the assured by the insurer of loss sustained as 
a consequence of the latter being required to pay a third party for injuries inflicted 
upon said third party or his property. Of course, this necessarily involves a recogni- 
tion of the fact that the assured was guilty of an act violative of the rights of another, 
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so as to create a liability for damages to that other. In such a contract the insurer 
is not concerned with the cause, except as above indicated; and so, when a limit is 
placed upon his liability for any one accident, the cause is not taken into considera- 
tion, but only the event and the loss resulting therefrom to the assured. Hence, aside 
from the difference in language to which attention has been called, the definition of 
an “accident” contained in the ordinary accident insurance policy, and decisions con- 
struing it, are not necessarily applicable, but, rather, the more general meaning of the 
word “accident” is to be accepted, which, as stated in Fenton v. Thorley, etc., Limited 
{1903] A. C. 443, is an unintended and unexpected occurrence which produces hurt or 
loss apart from its cause. Under this definition it is clear that there were two acci- 
dents in the instant case. 

Nor is the application of the ordinarily accepted meaning of the word “accident,” 
arising under Workmen’s Compensation Acts, due to any peculiar phraseology of’ such 
acts. It is true that in construing these statutes the courts have said that their lan- 
guage should be given a broad interpretation, but in so stating no exception is made, 
but rather the general rule is recognized. Substantially the same thing has been said 
by the courts of various states in construing indemnity insurance policies founded 
upon contracts having nothing to do with Workmen’s Compensation Acts; that is, in 
interpreting such indemnity policies it has repeatedly been held that they are to be 
liberally construed with a view to providing fair protection to the insured, and that 
in all such instances words are to be given their ordinary and accepted meaning, which 
is all that the Workmen’s Compensation Act decisions have done in defining the word 
“accident.” Alabama Fidelity, etc., Co. v. Alabama Penny Sav. Bank, 76 So. 103, 200 
Ala. 337; Murray v. Kaskaskia Live Stock Ins. Co., 204 Ill. App. 568. 

But it would seem that all doubt upon this subject should be removed by the 
decision of the Supreme Court of Nebraska in Chapin v. Ocean Accident & Guar. 
Corp., Limited, 147 N. W. 465, 96 Neb. 213, 52 L. R. A. (N. S.) 227, which, like the 
instant case, involved an indemnity insurance contract, and in which, referring to an 
accident, it is said: 

“The word ‘accident’ is susceptible of and has received many definitions, varying 
with the connection in which it is used. It is: ‘An event that takes place without 
one’s foresight or expectation; an undesigned, sudden, and unexpected event; chance; 
contingency ; often, an undesigned and unforeseen occurrence of an afflictive or un- 
fortunate character; casualty; mishap; as, to die by an accident.’ Webster’s New 
International Dict. In the Century Dictionary, among the definitions given are: ‘2. 
Specifically, an undesirable or unfortunate happening; an undesigned harm or injury; 
a casualty or mishap.’ As used in an indemnity policy such as this, we are of opinion 
that the word ‘accident’ means an undesigned and unforeseen occurrence of. an afflictive 
or unfortunate character resulting in bodily injury to a person other than the insured.” 

In an attempt to distinguish the case of Staffordshire Tramways Co., Limited, v. 
Sickness & Accident Assurance Ass’n, Limited, from the one before us, the foregoing 
opinion argues that the fact that the indemnity contract sued on used the word “acci- 
dents” rather than “accident” in a certain context caused the court to hold that there 
had been two accidents in that case. The provision quoted from the Tramways Com- 
pany Case is: 

“So far as regards claims for personal injury and damage to property made 
against the assured in respect of accidents caused by vehicles * * * belonging to the 
assured * * * for which accidents the assured shall be liable, the association shall pay 
the assured the sum of £250 in respect of any one accident.” 

The meaning of this statement seems to me to be clearly just this: That as dis- 
tinguished from the subject-matter of the rest of the policy, upon the point of “acci- 
dents caused by vehicles belonging to the assured,” the insurer’s liability should be 
especially limited as therein specified. The quoted language merely designates the sub- 
ject of this particular clause in the contract. No other intention was indicated as 
intended to be conveyed, nor does the opinion in the Tramways Company Case con- 
tain any language signifying that the court rendering it ascribed any different or 
special meaning to the provision because of the fact that the word “accidents” is used 
in plural form than would have resulted if the same idea had been expressed by its 
use in the singular, which of course could just as well have been done. There is 
nothing in the opinion under discussion, or in the wording of the policy, to even 
remotely suggest that the word “accidents” in plural form preceding “accident” was 
intended to denote that the accidents in question should occur at any one time rather 
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than upon disconnected occasions. The Tramways Company Case is one in which 
the facts are squarely on all fours with those of that before this court. In the former 
it was definitely held that upon such facts two accidents, and not one, had occurred; 
and in so holding the court doubtless fully appreciated the significance of the words 
construed, quite possibly the more fully because of the brevity of the opinion, which 
will be quoted later. Others may disagree with the conclusion reached, but the facts 
of that case cannot be distinguished from those of the instant one. And this is of 
double importance because like the policy being construed here, the other was one in 
which the insurer bound itself as surety against the results of wrongful acts of the 
assured causing injuries to other persons. These cases constitute complete parallels 
in point of fact, and I am convinced that the court’s rulings should be the same. 

Although there appears no ambiguity in either the provision above discussed nor 
in the opinion of the court in the Tramways Company Case, my interpretation of 
both is strengthened by the opinion in Allen v. London Guarantee & Ac- 
cident Co., Limited, 28 A. L. R. 254. My learned associates lay stress 
upon the fact that in the last-named case it was held that there had 
been but one occurrence, which to my mind is merely an “incident to” the accidents. 
They ignore the important part of the decision in so far as the instant case is con- 
cerned, namely, that there were two accidents. The facts in the case of Allen v. Lon- 
don Guarantee & Accident Co., Limited, supra, were: The defendants assured Allen 
against accidents caused by his employees when in charge of his horse-drawn vehicles. 
Two men, Turner and Ridsdale, were injured by a cart driven by one of the assured’s 
drivers. It was found as a fact that the cart struck Turner, who in turn was thrown 
against Ridsdale, and both men fell and were injured. Each brought suit against 
the assured for damages. It was held that, although there were two accidents, there 
was only one occurrence, within the meaning of the policy, and that therefore the de- 
fendants’ limit of £300 liability applied. The policy provided that the total aggregate 
liability of the company was to be limited to the sum of £300 for all claims for com- 
pensation, costs, charges, and expenses, paid or payable either to the insured or to any 
claimant or any number of claimants, in respect of or arising out of a one acci- 
dent or occurrence. This decision goes so far as to be a precedent for holding that, 
even in the suppositious case of one car being towed by another and both being in- 
jured, there would be two accidents. It limits the consideration of tohe question to 
that of the event of the injury provided such event was unexpected and unforeseen, 
and it is so decisive and unequivocal as to preclude the idea of harmonizing it with a 
holding that there was but one accident in the instant case. 

There appears to be no foundation for the idea that the word “accident” is used 
by business men in a different sense than as defined in the cases whose definitions 
have been quoted, and others to which reference might be made, containing language 
of like import. It goes without saying that such cases involved the construction of 
an insurance contract made in the world of business. In each it was held that the 
word in question is ordinarily understood to mean an undesigned and unforeseen 
occurrence resulting in injury. It may well be that in some indemnity contracts the 
parties expressly or by necessary inference have stipulated that by their use of the 
word they intended to denote a general catastrophe which might include injury to 
more than one person. This affords no proof that the word is generally used in the 
realm of business in that particular sense. It is a matter so generally known as to 
justify courts in taking judicial knowledge of it that insurance companies write their 
policies in a great number of forms with the distinct purpose of satisfying the public, 
who desire insurance against risks of every character. But we need not go beyond 
cases cited in the opinion of my learned: associates, for instances where contracts entered 
into in ordinary transactions between business men were so worded that courts of last 
resort held that the word “accident” employed therein denoted not a general catastrophe, 
but a particular event or occurrence. Such were the cases of Allen v. London Guar- 
antee & Accident Co., Limited, 28 T. L. R. 254; Staffordshire Tramways Co., Limited, 
v. Sickness & Accident Assurance Ass’n Limited, supra, and Chapin v. Ocean Acci- 
dent & Guaranty Corp., Limited, supra. The first two of the cases last enumerated 
contained provisions worded similarly to that under consideration in the instant case, 
whereas this is not true of the policies which formed the basis of the suits in Klein 
v. Liability Assurance Corp., 9 Ohio App. 241; McClung v. Penn. Taximeter Cab Co., 
25 Pa. Dist. R. 583; and Capelle vy. U. S. Fidelity & Guaranty Co., 120 A. 556, 80 
N. H. 481. Our own Supreme Court has repeatedly stated its view of the meaning 
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popularly assigned to the term “accident” to be the same as that announced in Fen- 
ton v. Thorley, etc., Limited, supra, in which it is said: 

“The expression ‘accident’ is used in the public and ordinary sense of the word as 
denoting an unlooked for event which is not expected nor intended.” Fidelity & 
Casualty Co. of New York v. Industrial Accident Commission, 171 P. 429, 177 Cal. 
614, 617, L. R. A. 1918F, 856 [citing Western Indemnity Co. v. Pillsbury, 151 P. 398, 
170 Cal. 686; Southwestern Surety Ins. Co. v. Pillsbury, 158 P. 762, 172 Cal. 769.] 

Adverting now particularly to the contention of appellant that the single act or 
omission of the driver of the Marmon could not cause two simultaneous “accidents” 
within the proper interpretation of the phrase limiting liability to $1,000 for loss or 
injury arising “from one accident,” if there was a causal connection between the two 
collisions, the question presented is as to whether or not respondent’s assignor was 
insured against damage to all other persons collectively to the extent of $1,000 only, 
if damaged by a single mishap, or against.each just and valid claim of one or more 
persons to whose individual property or person separate and distinct accidents might 
occur as a direct result of the operation of respondent’s automobile. 

A pertinent illustration of a case which would exclude liability is Kangas v. 
Standard Accident Insurance Co., 165 N. W. 268, 138 Minn. 418, L. R. A. 1918B, 504, 
wherein it was said: 

“For instance, if, when the plaintiff was drawn underneath the passing train, a 
car wheel had passed over his hand thereby severing his four fingers, one at a time, 
could it be said that the event constituted four accidents and four distinct injuries to 
his body ?” 

Had the Cadillac machine had four parts broken by this ‘collision and had a 
separate claim been made for each, the situation presented would have been similar 
to that in the case last cited. I am in entire accord with the holding of the Minnesota 
court that the loss of all the fingers of a man’s left hand would in such a case con- 
stitute but one accident within the contemplation of the policy of insurance there 
under consideration. But in the instant case each of two automobiles, in no way inter- 
related, and owned by different persons, suffered an accident as a consequence of neg- 
ligence in the management of the Marmon car, which was insured against the liability 
of its owner for injury to another. True, there was but one incident which superin- 
duced the successive impacts, but as a result of the Marmon leaving its proper course, 
the Overland was damaged “from one accident” and the Cadillac suffered damage 
“from one accident.” The policy did not stipulate a maximum of liability to the extent 
of $1,000 for all damage resulting from one proximate cause; it limited the liability 
“with respect to claims * * * from one accident.” 

Mention has been made of Southern Staffordshire Tramways Co., Limited, v. 
Sickness & Accident Assurance Association, Limited , 60 L. J. Q. B. 47, 63 L. T. 807 
[1891] 1 Q. B. 402, 55 J. P. 168, in which the English Court of Appeal construed 
similar policy of insurance. No clearer exposition of the principle involved and which 
is applicable in the case at bar can be made than by recounting in some detail the 
facts of that case, and quoting from the opinions of the justices therein. The Tram- 
ways Company was insured against personal injuries, and damage to property, caused 
by its vehicles, in the sum of £250 “in respect of any one accident.” One of the plain- 
tiff’s tramcars overturned, injuring 40 persons, as a result of which the Tramways 
Company sought to collect insurance under said policy for each of the several casualties 
up to the full amount for which it was indemnified, and “for which the assured shall 
be liable.” One of the questions presented at the trial was “whether the injury 
caused to each of the said persons constituted a separate accident within the meaning 
of the policy.” Of the two justices hearing the case, one ruled that “any one acci- 
dent” should be construed to mean that “apart from any question of the number or 
amount of the claims made in consequence on the insured, as between them and the 
insurers, such an event as that which happened on November 24, 1888,” constituted 
ground for liability as to but one claimant. The other justice said: 

“As to the second question, the meaning of ‘accident’ in the phrase ‘ any one acci- 
dent,’ I regret to say that I differ from him. It is, I think, to be borne in mind that 
the object of the policy is to provide for the assured an indemnity against claims made 
upon them for injuries resulting from the negligence of their servants. This being so, 
I think it more appropriate to hold that the preceding word, ‘accidents,’ is used from 
the point of view of the several claimants upon the assured for injuries, each of whom 
claims in respect of a specific accident to himself, and not from that of the insurers, 
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and that therefore ‘any one accident’ means any accident to any one claimant upon 
the insured. ‘Any claim’ would have been a less ambiguous expression. I think, 
therefore, that the defendants are liable in the full amount; but, as my learned brother 
is not of this opinion, | withdraw my judgment.” 

The case was thereupon taken to the Court of Appeal, wherein Lord Esher, M. R., 
said : , 

“T think the constructitn of the policy tolerably clear. The assurance is expressed 
to be ‘as regards claims for personal injury and damage to property made against the 
assured in respect of accidents caused by vehicles.’ These were claims for personal 
injury, i. e., injury to the person, and each person injured claimed for injuries in re- 
spect of an accident to his person caused by a vehicle., If several persons were injured. 
I think, upon the true construction of this policy, there were several accidents. I agree 
with the view expressed by Lawrence, J. For these reasons I think that the plaintiffs 
are entitled to judgment for the larger amount, and therefore the appeal must be 
allowed.” 

The other two justices concurred, each writing an individual opinion to the same 
effect. Regarding the matter from the standpoint of the assured in his relation to a 
particular damaged car, the injury to the car constituted an accident, and a single one. 
It makes no difference how many other cars might have been damaged at the time 
by the same cause; there was one accident which caused the harm to this particular 
car. Regardless of the number of claims that might exist, all arising from the injury 
to that car, the greatest amount which the insurance company was obligated to pay 
for injuries to it would be $1,000. I think the policy is clearly intended to be viewed 
in this way, and, in that light, each car injured in the same general accident would, 


for the purposes of this contract, be regarded as having been the victim of its own 
accident. 


BROWN v. INTERNATIONAL INDEMNITY CO. (No. 26590.) 
(Supreme Court of Kansas, July 10, 1926.) 
247 Pacific Reporter 432 
(Syllabus by the Court.) 
1. INSURANCE—NO RECOVERY MAY BE HAD ON THEFT POLICY, UN- 
LESS LOSS IS COVERED BY ITS TERMS. 
There can be no recovery upon an insurance policy, unless the loss complained of 
is one which was indemnified against by the terms of the policy. 
(For other cases, see Insurance, Dec. Dig. § 425.) 
(Additional Syllabus by Editorial Staff.) 
2. INSURANCE. 
No recovery can be had for theft of rented automobile on policy providing against 
liability for loss occurting while it was rented or leased. 
(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from District Court, Thomas County; Chas. I. Sparks, Judge. 

Action by W. E. Brown against the International Indemnity Company. Judg- 
ment sustaining a demurrer to plaintiff’s evidence, and he appeals. Affirmed. 

E. F. Beckner, of Colby, and J. H. Jenson, of Oakley, for appellant. 

T. F. Doran and C. E. Kline, both of Topeka, and E. H. Benson, of Colby, 
for appellee. 

Harvey, J. This is an action on an insurance policy against theft of an auto- 
mobile. Mr. James Stewart owned an automobile and took out insurance on it in the 
sum of $500 against theft. A few months later he planned to go to Colorado to be 
gone two months. He left his automobile with W. E. Brown, a garage man and 
Chevrolet agent, under the agreement that Brown might sell it and retain all he 
could get for it above $433, and in the event Brown did not sell it, if Stewart desired 
to do so, he could trade it in on a new Chevrolet at a credit of $450. While Stewart 
was gone a man, giving his name as Arthur Jones, came to Brown’s garage and talked 
of buying a car. Brown priced this car to him at $450. Jones said he represented 
a cattle company and wanted to do some driving in that neighborhood and would like 
to try the car out for a few days. Brown agreed he could use it if he would return 
it to the garage each night, and, if he did not buy it, to pay $8 per day for the use 
of it. . Jones drove the car away. That evening he called up from another town and 
said it did not suit his plans to return to the garage that night, and got permission 
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not to do so. That was the last heard of Jones or the car. Brown reported the loss 
to the agent of the insurance company, who notified the company, and liability was 
denied. When Stewart returned he took no step to recover on the insurance policy, 
but insisted that Brown reimburse him for the car. He finally made a settlement 
with Brown by which he received $320 in payment of his car, and assigned the 
insurance policy to Brown. Brown sued on the policy. The trial court sustained a 
demurrer to his evidence, and he has appealed. 

[2] Considering the provisions of the insurance policy and the record before us, 
there are several reasons for upholding the judgment of the court below. It will be 
necessary to mention but one of them. The policy contained the provision, among 
others, that the insurance company would not be liable for loss which might occur 
while the automobile insured was being rented under contract or lease. The loss did 
occur while the automobile was being used under a contract of rental or lease; hence, 
there can be no recovery. 

[1] It is essential, of course, to a recovery upon any insurance policy, that the 
loss be one which is indemnified against by the terms of the policy. Here the loss 
occurred under circumstances which were not indemnified against by the terms of the 
policy. 

The judgment of the court below is affirmed. 


MORRIS vy. FIREMEN’S INS. CO. OF NEW JERSEY. (No. 26791.) 
(Supreme Court of Kansas. July 10, 1926.) 
247 Pacific Reporter 852 
(Syllabus by the Court.) 

INSURANCE—BUYER OF AUTOMOBILE FROM PERSON OTHER THAN 
REGULAR DEALER HAVING ESTABLISHED PLACE OF BUSINESS, 
NOT COMPLYING WITH STATUTES AS TO SUCH SALE HAS NO 
INSURABLE INTEREST AGAINST THEFT OF SUCH AUTOMOBILE 
(REV. ST. 8—117, 8—118.) 

One who buys an automobile from any person other than a regular dealer having 
an established place of business, without requiring the seller to be identified by two 
persons of the buyer’s acquaintance, and without requiring a bill of sale to be executed 
by-the seller, with his name and address, and giving an accurate and comprehensive 
description of the car, and particularly its correct engine number, and containing also 
the signatures and addresses of the identifying witnesses, has no insurable interest in 
such automobile against its theft. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 


Appeal from District Court, Coffey County; I. T. Richardson, Judge. 

Action by C. J. Morris against the Firemen’s Insurance Company of New Jersey. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded, with 
instructions. 

Ralph T. O’Neil and John D. M. Hamilton, both of Topeka, and Ray S. Pierson, 
of Burlington, for appellant. 

L. H. Hannen, of Burlington, for appellee. 

Dawson, J. This was an action on a policy of insurance purporting to protect 
an automobile against theft. The main defense was that plaintiff had no insurable 
interest in the property. 

The ostensible facts were these: : 

Plaintiff resided on a farm about four miles north of Burlington, county seat of 
Coffey county. In the autumn of 1923 he let it be known that he wished to buy a 
car. Several dealers from nearby towns called on him, and exhibited their cars and 
quoted prices. A stranger also called on him, giving his name as that of W. K. Jones, 
and pretending to be a salesman and representative of the French Motor Company of 
Osage City, a town 30 miles from plaintiff’s residence. Jones called four times, at 
first offering to sell a second-hand car, but eventually he sold plaintiff a new Ford 
sedan for $773, which was $3 less than the price quoted’ by the Ford dealer in Burling- 
ton, and $1 less than the price asked by the Ford dealer in Melvern, a little town a 
few miles further away. Jones delivered the car at plaintiffs farm. Plaintiff testi- 
fied that he paid the entire price in cash, as he had no confidence in banks, and had 
accumulated the money in the course of a year, and kept it in his house. He did not 
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take a receipt for the money, nor did he require or obtain from Jones a bill of sale 
for the car. _ Jones disappeared, and has never since been heard of. Jones had no 
connection with the French Motor Company of Osage City, and the car had never 
passed through its hands. Plaintiff applied for a license, and in due time received 
it from the secretary of state. He also took out a policy of insurance issued by 
defendant to protect the car against theft. A month later the car was stolen, and, 
like Jones, it has never since been heard of. Plaintiff thinks he correctly read the 
motor number on the car, and on that supposed number, 8259052, the automobile 
license was issued and the insurance policy executed. It developed, however, that 
no Ford sedan ever bore such number. Those figures were the engine number on a 
new Ford one-ton truck purchased from a regular Ford dealer in September of the 
same year by a farmer in North Carolina, and still owned by him. 

In his petition plaintiff admitted that he had never received a bill of sale for the 
car from Jones. Attached to his petition was a copy of the insurance policy, which, 
among other matters, provided: 

“This policy is subject to additional conditions printed on back hereof. 

“Perils insured against * * * 

“(c) Theft, robbery or pilferage. * * * 

“Warranties by the Assured. 

“The assured’s occupation or business where the subject of this insurance is used 
in connection therewith, the description of the automobile insured, the facts with 
respect to the purchase of same, the uses to which it is and will be put, and the place 
where it is usually kept, as set forth and contained in this policy, are statements. of 
facts known to and warranted by the assured to be true, and this policy is issued 
by the company relying upon the truth thereof. * * * 

“Title and ownership. This entire policy shall be void unless otherwise provided 
by agreement in writing attached hereto: 

“(a) If the interest of the assured in the subject of this insurance be other than 
unconditional and sole ownership. * * * ” 

Defendant’s answer denied plaintiff’s ownership of the automobile, raised the 
point that plaintiff did not have an insurable interest in it, and stressed the clause 
in the policy touching “warranties by the assured,” quoted above, and alleged that 
plaintiff had breached those warranties by giving defendant an incorrect description 
of the car, particularly with reference to the number of the motor. 

On this joinder of issues the cause came on for trial. Defendant’s objection to 
the introduction of evidence was overruled. The jury returned a verdict for plaintiff 
for the full amount of the policy, and judgment was entered accordingly. 

Defendant appeals, assigning various errors which chiefly center about the ques- 
tion whether plaintiff had an insurable interest in this automobile. 

The statute (R. S. 8—117) makes it unlawful for any person to buy an automo- 
bile from anybody except a regular dealer having an established place of business, 
unless the seller is identified by two acquaintances of the buyer, and unless he obtains 
from the seller a bill of sale in writing, reciting a description of the car, its make, 
style, year of model, and engine number, and giving the full name and address of the 
seller, and signed also by the identifying witnesses and giving their addresses. If the 
automobile which is the subject of the purchase and sale is a second-hand car, the 
buyer, in addition to the provisions of R. S. 8—117, summarized above, must notify 
the county sheriff and a police officer of the nearest town of his purchase, and give 
those officials a comprehensive description of the car. R. S. 8—118. 

One cannot read these statutes without coming to the conclusion that their pur- 
pose was to minimize the possibility of permanently depriving owners of automobiles 
of their property by theft. A car is easily stolen. Its speed will carry its taker 
hundreds of miles away in one round of the clock. And so the Legislature very 
properly has prescribed this statutory mode for the sale, exchange, or barter of 
automobiles to curtail the chances of their successful larceny and sale by thieves, and 
for enlarging the possibilities of recovering and restoring to their owners automobiles 
which are stolen. The statute also is designed to protect gullible people from buying 
stolen cars and from irresponsible vendors of whom nothing is known, except what 
they choose to say or pretend about themselves. In Miller v. Insurance Co., 117 Kan. 
240, 242, 230 P. 1030, 1031 (38 A. L. R. 1113), in discussing the Missouri statute on 
this general subject, it was said: : 

“Tf he had caused a record of the transfer to be made with the secretary of state 
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inside of five days the insurance company would have had opportunity to protect itself 
against Cohen’s fraud. One purpose of the statute is obviously to make it difficult 
for a thief to dispose of a stolen car, but it has other beneficial effects, one of them 
being to prevent the tricking of a would-be purchaser into paying for a car after his 
supposed vendor has parted with the title. If, as the evidence tends to show, the 
insurance company was tricked out of its money by Cohen through a device which 
was made available to him because of the failure of the plaintiff to take the steps 
required by the statute in order that his purchase should be valid, the superior equities 
are clearly with the insurance company; it is within the protection of the statute, 
and the provision that a sale of a car made without an indorsement and delivery of 
the registration certificate, and without a record of the change of ownership with the 
secretary of state, shall be fraudulent operates in its favor against the plaintiff.” 

Assuming the truth of plaintiff's evidence touching his acquisition of this auto- 
mobile, as we are bound to do, since the jury gave it full credence, nevertheless he 
did take that car from the elusive Jones in total disregard of the statute designed to 
protect him against being defrauded, and designed to restrict traffic in stolen auto- 
mobiles and the losses attendant thereon, for the benefit of everybody, including the 
defendant insurance company. It, too, is entitled to the protection of the statute, since 
no inconsiderable factor in determining its insurance rates is based upon the percentage 
of recoveries of stolen automobiles covered by its policies through the efficacy of the 
statute governing their transfer and sale. By buying this car from a stranger, not a 
dealer having an established place of business, without knowing his address, without 
his being identified by available witnesses without a bill of sale giving an accurate 
description of the car, plaintiff rendered it virtually impossible for this defendant com- 
pany to recoup any sum it might pay him for its theft. Wiéithout these clues which 
the statute required plaintiff to take and preserve when he bought the automobile, the 
defendant has no chance to recover the stolen property, and the state has little chance 
to bring Jones to justice for defrauding the plaintiff, or to capture and punish the 
thief who deprived plaintiff of it. 

In view of this, can we say that plaintiff had an insurable interest. The sale to 
him was illegal. Was it also void? The statutes of some states expressly so state. 
Rev. Stat. Mo. 1919, § 7561, cited in Motor Co. v. Warren, 113 Kan. 44, 213 P. 810. 
Our statute does not expressly say so, but, so far as concerns parties like defendant, 
who had a right to contract on the assumption that the statute concerning the transfer 
and vesting of title had been complied with, logic and justice would seem to require 
a similar conclusion to be deduced from a breach of it. In Insurance Co. v. Todina, 
111 Ohio St. 274, 276, 145 N. E. 25, 38 A. L. R. 1118, where a husband had given his 
wife an automobile, and had caused the insurance policy protecting the vehicle from 
theft to be indorsed to her, but had failed to give her a bill of sale as the statute 
required, it was held that she had no insurable interest in the car. That statute did 
not expressly declare that a sale made in violation of its terms was void. It did pro- 
vide that “any such bill of sale not verified before delivery shall be null and void.” 
The opinion is instructive and convincing. In part, the Ohio court says: 

“The authorities are plentiful that courts always look to the language of a 
statute, its subject-matter, and the wrong or evil it seeks to remedy or prevent, or, in 
other words, the purpose sought to be accomplished by its enactment, to determine 
whether a transaction governed by such statute is void if the statutory requirements 
be not followed, or whether (there being no direct provision making such transac- 
tion void) the penalty provided by the statute for the failure to observe it is all 
that is to be exacted. ; 

“A distinction has been recognized between statutes designed for the protection 
of the public and those designed primarily for the raising of revenue. The courts are 
in accord that where a statute is enacted to protect the public against fraud or impo- 
sition, or to safeguard the public health or morals, a contract in violation thereof is 
void, even though a money penalty also is exacted. 

“The statute under consideration is not a revenue raising measure. No fees of 
any consequence are paid or are payable. It was not designed to prevent the sale of 
automobiles. Its sole purpose was to prevent, in so far as possible, the stealing of 
automobiles, which, because of the opportunity to commit the crime and escape detec- 
tion, unfortunately had become, and is still, so prevalent as to be classified as a near 
industry. The declaration of the General Assembly which passed the act is that its 
purpose was and is to prevent traffic in stolen cars. 
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“In view of the requirement of the statute that a bill of sale shall be verified 
before it can have force and effect, how can it be successfully argued that no bill 
at all may have force and effect? Omission of action is not action. Non-performance 
is not performance. Failure to do a thing is not the doing of it. The absence of a 
paper is not the equivalent of a paper. As title cannot pass without a verified bill of 
sale, and in this transaction no bill of any kind or character was executed by the 
donor or filed by the donee (plaintiff), how can it be claimed that at the time of the 
theft plaintiff was the sole and unconditional owner of the car, within the meaning 
of the policy?” Pages 276, 277, 278 (145 N. E. 25, 26.) 

In Hennessy v. Automobile Owners’ Ass’n (Tex. Civ. App.) 273 S. W. 1024, 
plaintiff sought to recover on a policy of insurance on a second-hand automobile 
which he had sold to one Chisholm, retaining a mortgage on the vehicle to secure 
notes given by the purchaser in part payment. After this sale, the defendant insur- 
ance company issued its policy on the car against fire and theft. The car was stolen 
and destroyed by fire, and payment on the policy was resisted on the ground that in 
the acquisition of the car by plaintiff and in its sale to Chisholm there had been a 
breach and total disregard of a penal statute requiring a sale or trade of a second-hand 
automobile to be evidenced by an accompanying bill of sale and other regulatory 
directions. Penal Code Texas 1925, art. 1435. It was held that neither the vendor 
nor the vendee had an insurable interest in the car, although following its theft and 
destruction a bill of sale was procured and recorded in belated compliance with the 
statute. 

The same principle was recognized in Pope v. Glenn Falls Ins. Co., 136 Ala. 670, 
34 So. 29, and in State ex rel. Insurance Co. v. Cox, 307 Mo. 194, 270 S. W. 113, 
although in that case the statute itself did expressly denounce as void a sale in viola- 
tion of its terms. 

As we have seen, an important rule of public policy is involved in this case. The 
statute (R. S. 8—118), was enacted to protect the public against fraud, to limit the 
amount of mischief wrought by automobile thieves, to aid in bringing such thieves to 
justice, and to facilitate the recovery of stolen automobiles; and it must be held 
that the sale and barter of automobiles in disregard of the statute confers no insur- 
able interest on the vendee. It follows that the judgment must be reversed on the 
principal matter involved herein. 

In anticipation of such probable conclusion of this court, the appellee seeks to 
make something out of the minor point that plaintiff had good title to the accessories 
purchased by plaintiff and attached to the car, and there should be no question of his 
insurable interest in them. It does not appear that this point was urged below; but, 
aside from that, if plaintiff had complied with the law in acquiring the automobile, 
the defendant would have stood some chance to recover it, accessories and all, and 
thus recoup its loss for whatever sum it were required to pay on this policy—whether 
on the car itself, or merely on the accessories. As the case stands, however, and 
through a fault of the plaintiff, it has not a chance of recoupment. Granting that 
plaintiff's acquisition of this automobile was as thoroughly innocent of guile as his 
evidence disclosed, and the jury believed, his want of sophistication touching the wiles 
of designing men (other than bankers), and the consequences flowing therefrom, 
must be borne by himself, and cannot justly be transferred to the defendant insurance 
zompany. ’ . 

The judgment is reversed, and the cause remanded, with instructions to enter 
judgment for defendant. 

All the Justices concurring. 


SHAPIRO v. SECURITY INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. June 8, 1926.) 
152 Northeastern Reporter 370 
1. TRIAL—IN ACTION ON AUTOMOBILE INSURANCE POLICY, IN- 
STRUCTION THAT ADDITIONS MADE TO COMPLETE CAR FOR 
SAFETY AND CONVENIENCE OF OWNER MIGHT BE CONSIDERED 
IN PASSING ON TRUTH OF WARRANTY AS TO COST HELD SUFFI- 
CIENT, AND REFUSAL TO RULE THAT REPLACEMENTS AND RE- 
PAIRS COULD NOT BE INCLUDED IN “EQUIPMENT” NOT ERROR. 
In action on automobile insurance policy containing warranty that automobile, 
including equipment, cost $2,400, held that instruction defining “equipment” as addi- 
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tions made to complete car for safety and convenience of owner, and stating that 

evidence of anything so added could be considered in deciding whether actual cost 

was as represented, sufficiently protected defendant’s rights, and refusal to rule in 
terms that equipment could not include replacements and repairs of worn or damaged 
parts, made after plaintiff brought car, was not error. 

(For other cases, see Trial, Dec. Dig. § 260[9].) 

2. INSURANCE. 

Whether plaintiff misrepresented to adjuster that insured car had never been in 
collision, and made misrepresentations to insurer’s attorney as to renewal of insur- 
ance, held under evidence, question for jury in action on theft policy. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE. 

Proof of loss held condition precedent to right to recover on automobile theft 
policy. ‘ 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

4. INSURANCE, 

Insurance company does not waive right to proof of loss by examining insured 
under oath, or investigating loss to determine whether amount can be agreed on. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

5. INSURANCE. 

Adjuster with authority to adjust loss may be found to have authority to waive 
formal proof of claim. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

6. INSURANCE. 

In absence of evidence of actual authority, adjuster may be assumed empowered 
to bind company in determining amount of damage and adjusting cost of repairing it. 

(For other cases, see Insurance, Dec. Dig. § 565.) 

7. INSURANCE. 

It is within the apparent scope of authority of a general agent sent to investigate 
and adjust a loss to waive proofs of loss and agree on amount thereof. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

8. INSURANCE. 

Provision in policy that no clause will be waived, except by writing indorsed 
thereon, does not preclude company from authorizing a waiver in some other way. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

9. INSURANCE. 

In action on automobile theft policy, examination of defendant made under policy 
held properly admitted on issue of waiver of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

10. INSURANCE—IN ACTION ON AUTOMOBILE THEFT POLICY, LET- 
TER WRITTEN BY DEFENDANT TO INSURANCE AND BANKING 
DEPARTMENT HELD PROPERLY ADMITTED ON ISSUE OF WAIV- 
ER OF PROOF OF LOSS. 
fn action on automobile theft policy, letter written by defendant to insurance and 

banking department, indicating that refusal to settle claim was based on defendant’s 

belief that it was not meritorious, held properly admitted on issue of waiver of 
proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

11. INSURANCE. 

Whether adjuster had authority to make oral waiver of proof of loss, notwith- 
standing provision in policy, and whether such waiver was established, held, under 
evidence, questions for jury. 

For other cases, see Insurance, Dec. Dig. § 668[15].) 

Report from Superior Court, Suffolk County; J. F. Quinn, Judge. 

Action by David A. Shapiro against the Security Insurance Company. On report 
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after directed verdict for defendant. Verdict held improperly directed, and judgment 
entered for plaintiff pursuant to stipulation. 


A. J. Berkwitz, of Boston, for plaintiff. 

M. C. Taylor, of Boston, for defendant. 

SANDERSON, J. This is an action to recover under a fire and theft insurance 
policy for loss of the plaintiff's automobile by theft. The declaration as amended 
alleged, among other things, that the plaintiff had done everything required of him 
under: the terms of the policy, and that the defendant had waived the requirements of 
the policy with reference to proof of loss. The answer as amended contained a 
general denial, with a further allegation that the plaintiff had not complied with the 
provisions regarding proof of loss. At the close of the evidence the defendant pre- 
sented a motion for a directed verdict. The trial judge submitted three questions to 
the jury, and in answering them the jury found that the cost of the automobile to the 
plaintiff was $2,400, that the car was stolen, and that the damage was $1,140. The 
judge then allowed the defendant’s motion. 

The case was reported under a stipulation that, if any evidence or offer of proof 
was wrongly admitted or excluded over exception, the Supreme Judicial Court, in 
considering the correctness of the allowance of the motion for a directed verdict, might 
treat the issue on the basis of the evidence or offer which should have been admitted 
or excluded, and under a further stipulation that, if the motion upon the evidence thus 
considered was correctly allowed, judgment should be entered upon the verdict; that 
if the motion should have been denied and the case submitted generally to the jury, 
and there was no error prejudicial to the defendant in the refusal of its third request 
or in the charge on the same subject, or in the admission of testimony over the 
defendant’s objection, judgment was to be entered for the plaintiff for $1,140 as of the 
date of the verdict, with costs, otherwise the case to be sent back for a new trial. 

{i} One of the warranties in the policy was that the automobile was second- 
hand when bought, and that its actual cost to the assured, including equipment, was 
2,400. It appeared in evidence that the plaintiff bought it for $2,200 and immedi- 
ately expended $200 for new shoes and equipment. The defendant’s third request 
was in substance that the jury, in arriving at their conclusion as to the actual cost of 
the car to the plaintiff, including equipment, could not include amounts paid for re- 
placements and repairs of worn or damaged parts made after the plaintiff bought the 
car. The judge defined equipment as meaning such additions as are made to the 
complete car intended for the safety or convenience of the owner, and instructed the 
jury in substance that, if the plaintiff did anything to the car necessary to make it a 
complete car, a running car either in the way of equipment or additions to it that were 
fairly necessitated by its condition at the time he bought it, they might consider that 
evidence in deciding whether the actual cost to the assured, including equipment, was 
$2,400. The defendant has no just ground for objecting to the judge’s definition of 
the word “equipment,” or to his further ruling thereon. _The instruction sufficiently 
protected the defendant’s rights and there was no prejudicial error in admitting the 
evidence relating to this issue, to the refusal to give the requested ruling in terms, or 
to the ruling made. 7: . Ye 

[2] The defendant contends that the policy was avoided because of the plaintiff's 
concealment or misrepresentations of material facts, in stating to the adjuster that the 
car had never been in any collision, fire or theft, while in his testimony he said that 
he had an accident or collision with the car in Rhode Island about a year before and 
that the statement to the adjuster was untrue. The plaintiff, in his statement taken by 
the defendant’s attorney, said that his broker had a renewal policy in the same com- 
pany ready for him when the loss occurred and had so advised him, while in his 
testimony he said that he had had no talk with his broker or any one else about insur- 
ance. The broker also testified that he had been unsuccessful in getting a renewal and 
had done nothing about getting a policy from another company. This evidence pre- 
sented issues of fact for the jury and did not require as matter of law:a directed 
verdict. Little v. Phoenix Ins. Co., 123 Mass. 380, 385, 25 Am. Rep. 96; Goldstein v. 
Franklin Mutua! Fire Ins. Co., 170 Mass. 243, 49 N. E. 115; Langdeau v. John Hancock 
Mutual Life Ins. Co., 194 Mass. 56, 67, 80 N. E. 452, 18 L. R. A. (N. S.) 1190. 

The policy provided that no officer, agent or other representative of the company 
should have power to waive any of the terms of the policy unless such waiver were 
written upon or attached thereto. It required the assured within 60 days after a loss 
to render to the company a statement signed and sworn to by him stating the place, 
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time and cause of loss, the interest of the assured in the property and the sound value 
thereof. The day after the alleged theft the plaintiff gave notice thereof to the agent 
who placed the insurance for him, and this agent notified the office of one Peters, who, 
at that time, was the agent and underwriter of the defendant for its automobile 
business. The office had been instructed by the defendant to usé one Hannon as 
adjuster on automobile losses and adjustments. The claims clerk in the Peters office 
asked Hannon to be adjuster in the plaintiff’s case. It was agreed that Hannon 
might be considered the insurance adjuster in the case, and a letter from the defendant 
company, not admitted in evidence, but which, if-wrongly excluded, this court might 
consider in passing upon the order directing a verdict for the defendant, stated in 
referring to Hannon: 

“When the claim was reported we placed the adjustment of the loss in the hands 
of a reputable adjuster in Boston.” 

The adjuster saw the plaintiff within a day or two and asked him about the 
things necessary for an adjustment and wrote a statement, which the plaintiff signed, 
giving information of the time and place of the theft, the place where the automobile 
was bought, the fact that it was paid for, was never loaned, never in a collision, that 
it was recently equipped with tires, that there was no other insurance, and giving a 
description of the car. There was evidence the adjuster then said that he then 
wanted no more particulars and would let the palintiff know if -he wanted anything 
more. The adjuster had papers with him from the company, but what they were did 
not appear. The plaintiff was examined in June, 1922, by counsel for the defendant 
with the assistance of its adjuster. He met counsel in response to a letter which 
contained, among other things, these words: 

“We are making this request in accordance with the specification in your policy 
and without waiving any rights the company may have under the policy.” 

The examination contained questions and answers as to the plaintiff’s residence 
and business, the purchase of the car, the use made of it, the condition of it at the 
time of loss, the circumstances surrounding the theft, the insurance, as well as other 
matters not now material. At the end of the examination the plaintiff asked counsel 
and the adjuster if that was all, and was told in substance that if there was anything 
else they would let him know—they would call on him. The plaintiff did not see the 
adjuster after this examination, but about eight or nine months later received a tele- 
phone call from him with reference to an adjustment concerning the car. On July 5, 
counsel wrote the plaintiff that the examination was ready for signature, and on the 
next day the statement was signed and sworn to by the plaintiff. Hannon was the 
only adjuster in the case. 

About a month after the theft the agent who placed the plaintiff’s insurance made 
inquiries of the adjuster concerning the plaintiff’s claim and was told: 

“We are investigating; you will hear from me, or come in and see me in about 
a week or two.” 

A second call was made as requested and the adjuster said they were still investi- 
gating; and at a third interview, the exact date of which did not appear, the adjuster 
said to the agent, “I don’t think the company will pay the loss,” and referred him to 
counsel. There was evidence tending to prove that when the claim was turned over 
to the adjuster the matter was left entirely to him so far as the Peters office was 
concerned. 

The examination in the attorney’s office signed and sworn to by the plaintiff was 
offered as a-proof of loss and as evidence of waiver. It was admitted on the issue of 
waiver and then as competent evidence in the case, the significance of it to be deter- 
mined afterward. 

[3, 4] The policy provided that the company should not be held to waive any 
provisions or conditions of the policy or any forfeiture thereof by any requirement, 
act or proceeding on its part relating to the appraisal or to any examination provided 
for in the policy. Proof of loss is a condition precedent to the right to recover on the 
policy. Boruszweski v. Middlesex Mutual Assurance Co., 186 Mass. 589, 72 N. E. 
250, 590; Larner v. Massachusetts Bonding & Ins. Co., 238 Mass. 80, 82, 130 N. E. 92. 
An insurance company does not waive its right to a proof of loss by requiring the 
insured to be examined under oath, nor by having its agents investigate the loss and 
ascertain whether an agreement as to the amount may be made and if not to have the 
matter referred. ; 

{5] An adjuster with authority to adjust a loss may be found to have authority 
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to waive formal proof of claim. It was said in Little v. Phoenix Ins. Co., 123 Mass. 
380, 25 Am. Rep. 96, where there was evidence that the agents were charged with the 
whole duty of settling losses and in this respect represented the company. 


“As a necessary incident they had the power to dispense with those stipulations 
for the benefit of the company which had reference to the mode of ascertaining 
the liability and limiting the right of action.” 

{6,7] In the absence of evidence of the actual authority of the adjuster, it is to 
be assumed that he had power to bind the company in the ascertainment of what the 
damage was, and in adjusting the cost of repairing it. Chisholm v. Royal Ins. Co., 
Ltd., 225 Mass. 428, 430, 431, 114 N. E. 715. If an adjuster is sent by a general agent 
to investigate and adjust a loss it is within the apparent scope of his authority to waive 
proofs of loss and to agree upon the amount of the loss. Wholley v. Western Assur- 
ance Co., 174 Mass. 263, 54 N. E. 548, 75 Am. St. Rep. 314. 

[8] The ground of the decisions holding that the requirement as to proof of loss 
has been waived is, that it is against good faith for the defendants, after they have 
lulled the plaintiffs into a feeling of security, to object at the trial that the proofs 
were not sufficient. Butterworth v. Western Assurance Co., 132 Mass. 489, 492; 
Graves v. Washington Marine Ins. Co., 12 Allen 391. A provision in the policy 
that no clause shall be waived except by writing indorsed thereon does not preclude 
the company from thereafter authorizing a waiver in some other way. Blake v. Ex- 
change Mutual Ins. Co., 12 Gray 265; Porter v. United States Life Ins. Co. 160 
Mass. 183, 186, 35 N. E. 678; Insurance Co. v. Norton, 96 U. S. 234, 240, 2 S. Ct. 490, 
27 L. Ed. 709; Northern Assurance Co. v. Grand View Building Association, 183 
U. S. 308, 361, 22 S. Ct. 133, 46 L. Ed. 213. The letter from the defendant, dated 
September 2, 1922, was in part in the following terms: 

“We are advised by our counsel that investigation additional to that made by the 
adjuster was made and that an examination of the assured under oath was taken in 
accordance with the stipulation in the policy. We are now advised by our counsel that 
the theft was not one recoverable under the policy; that the assured had knowledge of 
the loss of the car which, in their opinion, precludes him from recovery. * * * We 
wish to assure you that in general it is not our purpose to prevent an assured from 
obtaining his insurance in a meritorious case, but it is its purpose to rigorously resist 
a claim which it feels satisfied is not meritorious.” 

In Searle v. Dwelling House Ins. Co., 152 Mass. 263, 265, 25 N. E. 290, 291, the 
plaintiff made an informal statement of loss, but no formal proof. The defendant, in 
reply to an inquiry from a local agent concerning the loss, written after the time for 
filing proof of loss had passed, placed its refusal to pay on misconduct of the plaintiff 
and not upon deficiency in the notice. The court said: 

“Where insurers make no objection to preliminary proof, but put their refusal to 
pay on some other ground, it is a reasonable inference that they waive any deficiency 
therein.” 

The court also referred to the fact that the defendant could not in any way have 
been harmed by the failure to file proof of loss because it was in possession of all the 
details of the loss by the report of the adjuster upon the informal paper. It is gener- 
ally held that a denial of liability or a refusal to pay not predicated on the failure to 
furnish proofs is a waiver of any objection on that ground. Wheelock v. Postal 
Telegraph Cable Co., 197 Mass. 119, 124, 83 N. E. 313, 14 Ann. Cas. 188. 


(9, 11] There was no prejudicial error in admitting the examination of the 
plaintiff on the issue of waiver. The portion of the letter written by the defendant 
to counsel for the insurance and banking department relating to the appointment of 
the adjuster, and its grounds for refusing to pay, should have been admitted. The 
letter being written after the period allowed for filing proof of loss could not on prin- 
ciple be a waiver, but it indicated that the company was basing its refusal to pay 
upon a defense to the case on its merits, and tended to support the plaintiff's conten- 
tion that a waiver of further proof within that period had been authorized. The 
issues whether the adjuster had authority to make an oral waiver notwithstanding the 
provision in the policy and whether upon the whole evidence there was a waiver 
should have been submitted to the jury. The case at bar is distinguishable in its 
facts from Kyte v. Commercial Union Assurance Co., 144 Mass. 43, 10 N. E. 518; 
Rockwell v. Hamburg-Bremen Fire Ins. Co., 212 Mass, 318, 98 N. E. 1086; Urbaniak 
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v. Firemen’s Ins. Co., 227 Mass. 132, 116 N. E. 413; and Paulauskas v. Fireman’s 
Fund Association (1925 Mass.) 149 N. E. 668, 

All questions reserved by the report have been considered. The motion for a 
directed verdict should have been denied and the case submitted generally to the jury. 
In accordance with the terms of the report, judgment is to be entered for the plaintiff 
for oe = the date of the verdict with costs. 

o ordered. 


EMS v. CONTINENTAL AUTO INS. ASS’N. (No. 19404.) 
(St. Louis Court of Appeals. Missouri. May 4, 1926.) 
284 Southwestern Reporter 824 
2. INSURANCE. 


_ Whether holder of automobile liability insurance policy co-operated properly with 
insurer in defense of damage suit by one injured by insured’s truck held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 


3. TRIAL—DEFENDANT WHO SUBMITTED CASE TO JURY ON MERITS 
BY INSTRUCTION COVERING ENTIRE CASE HELD NOT TO HAVE 
ABANDONED DEMURRER TO EVIDENCE, WHERE THERE WAS 
BUT ONE GROUND OF RECOVERY PLEADED. 

Defendant who submitted case to jury on merits by instruction covering entire 
case held not to have abandoned demurrer to evidence, so that ruling thereon could 
not be considered on appeal, where there was but one ground of recovery pleaded. 

(For other cases, see Trial, Dec. Dig. § 418.) 


Appeal from St. Louis Circuit Court ; John W. McElhiney, Judge. 

Action by Nicholas Ems against the Continental Auto Insurance Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Geers & Geers, of St. Louis, for appellant. 

Paeben & Broeg, of St. Louis, for respondent. 

Daves, P. J. This is an action to recover indemnification under a policy of auto- 
mobile liability insurance issued to plaintiff by the defendant association for the loss 
sustained and paid by plaintiff on account of legal liability arising from a claim made, 
and judgment recovered, against him by one Alfred Werkmeister for damages for 
personal injuries. The trial below resulted in a verdict and judgment for $1,704.49 
for plaintiff, and defendant appeals. 

The petition charges that defendant issued its insurance policy to plaintiff agreeing 
to indemnify him to the extent of $7,500 against loss from legal liability arising from 
a claim for personal injuries of any person occasioned by the use of plaintiff’s motor 
truck, together with costs of the suit and legal expenses arising therefrom. The 
petition then alleges that plaintiff performed all the conditions of the policy, and that 
on May 31, 1921, plaintiff had an accident in which Alfred Werkmeister was injured; 
that Werkmeister secured a judgment against plaintiff for $1,500, which amount 
plaintiff paid, together with costs and interest amounting to $1,704.49. 

The answer is a general denial, and as a special matter of defense pleads, inter alia, 
provision IX of the policy, which provides that the insured shall not voluntarily 
assume any liability, nor incur any expenses, nor settle any claim except at the 
insured’s own cost, and that the insured will not interfere with any negotiations for 
settlement, nor in any legal proceedings brought against the insured, and will aid the 
insurance association in securing information and evidence and co-operate in the 
defense of any such suit if requested to do so. The answer then pleads that plaintiff 
voluntarily assumed liability for the accident and failed to co-operate with the insurer 
in the suit, and in fact encouraged and aided Werkmeister in the case. 

The reply is a general denial. 

[1]. The sole assignment of error is that the-court erred in refusing to give 
defendant’s instruction in the nature of a demurrer to the evidence at the close of 
the whole case. This call for a review of the whole record evidence and for the most 
favorable view of same on the side of plaintiff to determine the merit of such com- 
plaint. 

Plaintiff produced the policy issued to him, and then testified that he owned the 
truck which caused the accident; that at the time of the accident his brother George 
was in his employ and was driving the truck hauling groceries for plaintiff; that 
when he first learned of the accident he went up to the Wainwright building in the 
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city of St. Louis and reported the accident to the defendant insurance association. He 
said he met Mr. Alley and Mr. La Rue in the office of the association; that La Rue 
was then the agent for the association, and was the very. man who had solicited his 
membership in the association and delivered the policy to him; that he told these men 
all about the accident, and that they assured him they would take care of the matter; 
that La Rue, for the association, had several times visited him at his place of business 
to get information about the accident. He said that after the accident occurred he 
became acquainted with Werkmeister, the man who had been injured, and that he 
talked to him about the accident; that on one occasion Werkmeister stopped at plain- 
tiff’s place of business to get something to eat and drink, and that Werkmeister com- 
= that he should be paid something for his injury, whereupon plaintiff said he 
replied : 

“Well, I haven’t got anything to do with it. It is up to the insurance company. 
If you have got anything coming, I would like to see you get it.” 

He said he did not know anything about a suit or anything of the kind at that 
time. Plaintiff stated that subsequently he was asked to come to the office of Foristel & 
Eagleton, a firm of attorneys in St. Louis; that he made two or three trips to this 
law office; and that on the first trip he was unable to see the person who wrote the 
letter asking him to appear there. He said he was again asked by letter from these 
attorneys to come to their office; that they wanted to see him. He said that while he 
was waiting in the office of these attorneys a sheriff of the city of St. Louis served 
him with a summons to appear as a defendant in the Werkmeister suit, but that before 
the sheriff served him with such paper he did not know that he was wanted in the 
office for anything in connection with this suit; that after he was served by the sheriff 
he never went back to that office. He said he then took the suit papers to the office of 
the insurance association and gave them to Mr. Alley, who told him he would take care 
of the matter; that he was then notified by the association’s attorneys to come to their 
office; that he complied and had a talk with counsel and that he was asked to return 
there to make his deposition; that he returned to this office several times thereafter, 
possibly three or four times; that he had told members of the firm representing the 
insurance association on his policy that he had been called by Werkmeister’s attorneys 
and had been served with papers while there. Plaintiff said that after he was notified 
by the association that the case had been set for trial, he and his brother George went 
to the attorneys’ office, but that he had never gone to the office of Werkmeister’s at- 
torneys from the time the papers were served on him until the trial came up. Evidence 
was then introduced as to the judgment and satisfaction of same and the failure of the 
association to pay the indemnity. 

’ The cross-examination of plaintiff, long and adroitly set, went entirely to the 
question of the plaintiff's failure to co-operate with the association’s defense in the 
damage suit, and sought to elicit a confession that there was collusion between the 
plaintiff here and Werkmeister, the plaintiff in the damage suit. This cross-examina- 
tion is too voluminous to analyze here. Suffice to say, we have carefully read it, 
line by line, and while same somewhat blends the original answers, it by no means 
destroys the positive testimony given on direct examination, and this direct examina- 
tion stands uncontradicted by plaintiff’s cross-examination in all its essential elements. 

The defendant’s evidence consisted of the testimony of Charles M. Hay, who was 
of counsel for the association in the damage suit. This evidence is to the effect that 
the plaintiff here did not co-operate properly in the defense of the damage suit. This 
witness said he asked leave of the court to withdraw from the case during the trial 
of same for the reason that during the cross-examination of Nicholas Ems he admitted 
that he, at the request of counsel for Werkmeister in that suit, had gone to the office 
of the attorneys for Werkmeister and submitted himself to service of process, and 
that he had done this by agreement; that because Ems had admitted liability, and in 
fact voluntarily subjected himself to the jurisdiction and place of residence of plain- 
tiff in that case, Mr. Hay sought to withdraw from the case. However, the court did 
not permit him to withdraw, and counsel conducted the case to a conclusion. 

An associate of Mr. Hay, Glenn Mohler, testified to about the same effect. This 
witness also testified that plaintiff advised him that at the request of attorneys for 
Werkmeister, he went to their office and submitted to a service by the sheriff of the 
city of St. Louis. It appears that Ems, the plaintiff here, was not a resident of the 
city of St. Louis at that time. So goes the proof. 

[2] There being a conflict in the evidence, plaintiff testifying positively that he 
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did everything he was requested to do by the association in aiding it to defend the 
damage suit and denying that he in any wise colluded with Werkmeister, or that he 
voluntarily aided him, or that he knowingly did anything which would militate against 
the defense in that case, such question came within the province of the jury for its 
determination. The appellant complains that the plaintiff did not take the stand to 
deny the testimony of Hay and Mohler. However, plaintiff in his direct examination 
had already flatly denied every act which it is said was a violation of the policy pro- 
visions relied upon. Under such circumstances, the trial court did not err in submitting 
the case to the jury. 

[3] Respondent relies upon a point which we discuss only for the reason that 
we feel we should once more make clear what we have thought was well settled in this 
court and in the Supreme Court. Respondent insists that since defendant “submitted 
the case to the jury upon its merits by an instruction covering the entire case, it has 
abandoned the demurrer and elected to stand upon a verdict it invited,” citing 
Davison v. Hines (Mo. Supp.) 246 S. W. 295, loc. cit. 302, 303. 

We have made it clear in the case of Armstrong v. Scullin Steel Co., 268 S. W. 
386, loc. cit. 387, that the Davison Case, supra, decides nothing beyond what was held 
in Torrance v. Pryor (Mo. Supp.) 210 S. W. 430, and similar cases. We there said: 

“While the opinion in the Davidson [Davison] Case employs language somewhat 
broader than that used in Torrance v. Pryor (Mo. Supp.) 210 S. W. 430, and Leahy v. 
Winkel (Mo. App.) 251 S. W. 483, and similar cases, yet that decision is no broader 
than in these cases. We have recently attempted to analyze these latter cases in 
Loretta McMahon v. Joseph Greenspon’s Sons Iron & Steel Co., 267 S. W. 83 (not yet 
[officially] reported.) It is our understanding that the rule is that where several 
assignments of negligence are contained in the petition and a general demurrer to the 
evidence is interposed, with no request that any particular assignment be withdrawn 
from the jury, that then if defendant joins in submitting the case on instructions on 
any particular theory or cause of action, he is precluded from saying that such doctrine 
is not in the case. But where there is but one assignment of negligence, as here, the 
demurrer to the evidence is not abandoned by defendant in offering instructions on 
such theory.” 

So it is here. There is one cause of action in this case; only one ground of 
recovery pleaded, and the rule in Torrance v. Pryor, supra, does not apply. Nor does 
the Davison Case, supra, reach such situation. What we have said in the Armstrong 
Case has been approved very recently by the Supreme Court in the case of Sabol v. 
St. Louis Cooperage Co., 282 S. W. 425 (not yet [officially] reported.) 

Respondent asked for an assessment of 10 per cent damages for vexatious appeal. 
We are not warranted in making such assessment in this case. 

Finding no reversible error in the record, the judgment is affirmed. 

Becker and Nipper, JJ., concur. 


TOKIO MARINE & FIRE INS. CO., Limited, v. PARNES 
(Supreme Court, Appellate Term, First Department. June 26, 1926.) 
216 New York Supplement 783 


INSURANCE—AUTOMOBILE INSURER HELD ENTITLED TO RECOVER 
PAYMENT ON POLICY MADE IN RELIANCE ON INSURED’S MIS- 
STATEMENT THAT HE HAD DONE NOTHING TO VIOLATE CON- 
DITIONS OF POLICY, THOUGH HE HAD PREVIOUSLY RELEASED 
ALL CLAIMS AGAINST OWNER OF TAXICAB COLLIDING WITH 
HIS CAR. ; 

Where automobile insurance policy required insured to assign to company his 
claim against third person causing loss to extent of payment on policy, and insured, 
in settling for his personal injuries with owner of taxicab, which collided with his 
car, released all claims, held, that misstatement in his proof of loss that he had done 
nothing to violate conditions of policy, whether intentional or made in utter disregard 
of facts known to him, entitled company to recover money paid in reliance on such 
statement. 


(For other cases, see Insurance, Dec. Dig. § 601.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 
Action by the Tokio Marine & Fire Insurance Company, Limited, against Maxwell 





780 The Insurance Law Journal, Vol. 67 [Oct., 1926 


Parnes. From a judgment for defendant, after a trial by a judge without a jury, 
plaintiff appeals. Reversed, and new trial granted. 

Argued June term, 1926, before Bijur, O’Malley, and Levy, JJ. 

Mortimer L. Shuford, of New York City (Joseph A. Fagnant, of New York City, 
of counsel), for respondent. 

Aaron Morris, of New York City. (David B. Kaminsky, of New York City, of 
counsel), for respondent... 

Per Curiam. Plaintiff sues defendant for a return of money paid by it on 
account of a loss incurred by defendant under a policy of insurance. 

Defendant’s automobile was insured by plaintiff against damage, and was injured 
in a collision with a car of a taxicab company. Defendant made due claim and proof 
of loss, and pending payment by the plaintiff asked some agent of the plaintiff whether 
there was any objection to his settling with the cab company for the amount of his 
personal injuries, which were not covered by plaintiff’s policy, and was informed that 
there was no such objection. He thereupon made a settlement with the cab company 
and gave it a release in full from all claims of every nature. 

hereafter defendant, who is a lawyer, signed a proof of loss to the plaintiff, 
in which it was stated that he had done nothing to violate any condition of the policy. 
The. policy, however, contained a provision to the effect that the company was entitled 
to require from the assured an assignment of his right of recovery against the party 
who had caused the loss, to the extent that payment was made by the company, and 
that upon the faith of the misstatement in the proof of loss to the company, which is 
plainly material, paid the defendant his property damage. 

It makes no difference whether we regard the misstatement of defendant as inten- 
tional, or whether it was made in utter disregard of the actual fact, known to the 
defendant (Hadcock v. Osmer, 153 N. Y. 608, 47 N. E. 923), as on either supposition 
plaintiff is entitled to recover back the money which it paid. 

i Judgment reversed, and a new trial granted, with $30 costs to appellant to abide 
the event. : 


STACEY v. FIDELITY & CASUALTY CO. et al. 
(Court of Appeals of Ohio, Huron County. Sept. 29, 1925. Affirmed by 
Supreme Court April 27, 1926.) 
152 Northeastern Reporter 794 
1. INSURANCE—ONE INJURED BY AUTOMOBILE CANNOT RECOVER 

AMOUNT OF JUDGMENT AWARDED HIM IN ACTION AGAINST 

OWNER, FROM OWNER’S INSURER, WHERE INSURED FAILED TO 

NOTIFY INSURER OF ACCIDENT AS REQUIRED BY POLICY; “IN- 

SURANCE MONEY” (GEN. CODE, §8§ 9510—3, 9510—4.) 

One injured by automobile cannot recover amount of judgment awarded him in 
action against owner, from owner’s insurer, where insured failed to notify insurer of 
accident as required by policy; Gen. Code, §§ 9510—3 and 9510—4, authorizing judg- 
ment creditor to apply “insurance money” of defendant to judgment, meaning such 
money as was recoverable on policy by insured against insurer. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 

Insurance company is liable under terms and provisions of policy and not 
otherwise. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


Action by Charles L. Stacey against the Fidelity & Casualty Company and another. 
To review a judgment dismissing the petition, plaintiff brings error. Affirmed. 
Affirmed by the Supreme Court, 151 N. E. 718—I[By Editorial Staff.] 

Young & Young, of Norwalk, for plaintiff in error. 

Howell, Roberts & Duncan, of Cleveland, for defendants in error. 

Ric#arps, J. This is an action against an indemnity insurance company and the 
owner of an automobile, who was insured in the company, to recover the amount of 
a judgment awarded the plaintiff, Charles L. Stacey, in a personal injury case. 

The plaintiff, in his amended petition, averred that he received personal injuries 
on July 5, 1920, by the negligence of the defendant James F. Troyan, and that in an 
action based thereon he recovered a judgment for $500, which is still in full force 
and effect. He averred further that said defendant was insured in the Fidelity & 
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Casualty Company of New York, a copy of the policy being attached to the pleading. 
The Fidelity & Casualty Company filed an answer, in the second defense of which it 
alleged, in substance, that the policy of insurance provided that upon the occurrence 
of an accident the insured should give immediate written notice thereof, with the 
fullest information obtainable at the time, to the company at its home office, or to the 
agent who had countersigned the policy, and that, if any suit should be brought 
against the insured, notice of such claim of assured should be immediately forwarded 
to the company, together with every summons or other process, as soon as served 
on him, and that the company reserved the right to settle any claim or suit. The 
answer further averred that the assured, James F. Troyan, wholly failed and neglected 
to give this defendant any notice that any claim had been made on account of such 
accident, and failed and neglected to notify this defendant that any suit had been 
brought against the insured to enforce such claim, and failed and neglected to forward 
to the company’s home office, or elsewhere, any summons or other process, or any 
papers whatever, in connection with such suit, and that the company had no informa- 
tion or knowledge of any claim that any such lawsuit had been brought until long 
after the rendition of the judgment. 

A demurrer was filed to this defense on the ground that it did not state facts 
sufficient to constitute a defense to the amended petition, and the demurrer was, on 
consideration, overruled. The plaintiff not desiring to plead further, a final judgment 
was rendered dismissing the petition and assessing costs against plaintiff. 

[1, 2] The conditions of the policy require that the assured shall give to the 
insurance company immediate written notice of the accident, with the fullest informa- 
tion obtainable, and these provisions are clearly of the essence of the policy, and unless 
they have been complied with, no action would lie on the policy, by its very terms. 
The liability assumed by the insurance company is assumed under the terms and pro- 
visions of the policy, and not otherwise. It is true that the policy must be construed in 
connection with the sections of the statute (section 9510—3 and 9510—4, General Code), 
and counsel for plaintiff insist that by the provisions of the former section the lia- 
bility of the insurance company became absolute. That section, however, cannot be 
construed to debar the insurance company from setting up any defense which it may 
have and from seeking the judgment of the court thereon. Under that section the 
liability of the insurance company became absolute as to the issues adjudged in the 
action brought to recover damages resulting from the neligence of Troyan. The 
defenses set up in the answer of the insurance company were not adjudicated, and 
could not have been adjudicated in the former action. To construe the statute so as 
to inhibit the insurance company from making those defenses would result in depriv- 
ing the company of its day in court. 

It will be noticed that section 9510—4, General Code, in providing a remedy for a 
judgment creditor, enacts that he may proceed “against the defendant and the insur- 
ance company to reach and apply the insurance money to the satisfaction of the judg- 
- ment.” The “insurance money” can only mean such money as was recoverable on the 
policy by the insured against the company issuing the policy. 

In view of the fact that this court carefully considered the rights of parties under 
a policy of this character in the case of United States Casualty Co. v. Breese, 152 
N. E. ——, decided in Lucas county on January 19, 1925, we deem it unnecessary to 
further discuss the principles involved, but content ourselves with citing the authori- 
ties contained in that opinion. These authorities are Travelers’ Ins. Co. v. Myers & 
Co., 62 Ohio St. 529, 57 N. E. 458, 49 L. R. A. 760; Employers’ Liability Assurance 
Corp. v. Roehm, 99 Ohio St. 343, 124 N. E. 223, 7 A. L. R. 182; Jefferson Realty Co. 
v. Employers’ Liability Assurance Corp., 149 Ky. 741, 747, 149 S. W. 1011; Phcenix 
Cotton Oil Co. v. Royal Indemnity Co., 140 Tenn. 438, 205 S. W. 128; Lorando v. 
Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374; Cogliano v. Ferguson, 245 
Mass. 364, 139 N. E. 527. i 

In all essential particulars, the case at bar is on all fours with the case formerly 
decided by this court. If any distinction is to be drawn between the two cases, the 
one at bar is a stronger case in favor of the insurance company, for in the case now 
under consideration no notice whatever was given to the imsurance company at any 
time before judgment. 

For the reasons given, the judgment will be affirmed. 

Judgment affirmed. 

Williams and Young, J.J., concur. 
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LOWER MAIN STREET BANK et al. v. CALEDONIAN INS. CO. (No. 12011.) 
(Supreme Court of South Carolina. June 9, 1926.) 
133 Southeastern Reporter 553 
3. INSURANCE—EVIDENCE HELD FOR JURY ON QUESTION WHETHER 

CAR WAS STOLEN BY EMPLOYEE OF OWNER. 

Testimony that person stealing car was employee of corporation controlled by 
owner of car held sufficient to go to jury on question whether car was stolen by 
employee of the owner within provision of theft insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Cothran, J., and Purdy, A. A. J., dissenting. 

Appeal from Richland County Court; M. S. Whaley, Judge. 

Action by the Lower Main Street Bank and another against the Caledonian Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

The following is the trial court’s charge on the effect of the warranty contained 
in the policy sued on: 

Of course, the bank stands in the shoes of Mr. Lester, and if the bank could not 
recover, Mr. Lester could not recover, and vice versa, and also the bank and Mr. 
Lester cannot come into court and say that half the policy is good and the other half 
bad. In other words, they stand or fall on the policy as it stands written with the 
statements of warranty as well as the exceptions and as well as this provision provid- 
ing for theft liability. It is admitted in this case that Mr. Harry Cantey was the 
agent of the insurance company in writing the policy. There is written in the policy, 
“Assured’s occupation or business is proprietor Rialto and Ideal Theaters.” Unless 
there is something else to show that proprietor had some peculiar meaning. other than 
the meaning that I have taken, and of course, I have taken meaning because it is the 
accepted meaning, the generally accepted meaning of it is the owner of it. When you 
say the proprietor of a business, you mean the owner of that business; nothing more 
or less. If there is something more or less about it, there will have to be something 
else there to define that difference, and then it becomés a peculiar meaning. 

We have a statement that the assured’s occupation or business is proprietor of the 
Rialto and Ideal Theaters. We are dealing with the Ideal Theater. If that insurance 
policy was issued on the strength of and in consideration of certain warranted) state- 
ments, said to be warranted and said to be true, and one was that Mr. Lester was the 
proprietor of the Ideal Theater, and on the strength of that this policy was issued, 
where do we come then from that? The best way I can get at it is to charge these 
several things and to let you come to your conclusion. 


If the agent of the company wrote that statement in there and at the time knew 
that the Ideal Theater was a corporation, and if the agent writing it in made the 
mistake of saying proprietor on the part of Mr. Lester as ‘regards the Ideal Theater, 
then the plaintiffs would not be bound by that statement, and if the case is otherwise 
made out plaintiffs would be able to recover. 


If the agent knew at 'the time that he put that in. there, even though Mr. Lester 
left it to him to make statements that Mr. Lester himself ought to have made, and 
without saying anything to Mr. Lester he went ahead and made out the policy and 
put in it whatever was necessary to go in it, and the agent knew at the time when he 
put down proprietor that Mr. Lester was an officen of the corporation, then the com- 
pany would be deemed to know what the agent knew, that is, that Lester was not 
the proprietor, and it meant something else or was put down by mistake, and Mr. 
Lester would not be bound. 

Or if the agent of the company knew that Lester was not the proprietor of 
the corporation, but was an officer of it operating the Ideal Theatre, and yet put in 
proprietor, and Mr. Lester did not know of such act on the part of the company’s 
agent, you ratified such a statement, thereafter Mr. Lester and the bank would not 
be bound by that warranty, and if Gore was an employee of the corporation, Lester 
and the bank would be able to recover. 

It is for you to say whether that is true in this case or not. 

Here is the other view of the situation, which has a lot of things in it for you 
gentlemen to decide as to whether this has been proven or not in this case. 

If Mr. Lester left it to the company’s agent to make out the policy and to in- 
clude any statements that the policy might call for as having to be made therein as 
warranties on Mr. Lester’s behalf, and on the strength of that a policy was issued, 
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and if the agent put proprietor of the Ideal Theatre on the part of Mr. Lester, 
there being no mistake on the agent’s part, and the agent of the company did not 
know at the time that Mr. Lester was an officer or agent of the corporation known 
as Ideal Theatre, then the company could assume that Lester was the proprietor and 
could take exactly what was turned into it; that is, that Lester was the proprietor of 
the Ideal Theatre, and issue a policy on the strength of that statement, and it could 
also assume then necessarily that any one employed at the Ideal Theatre would 
be Mr. Lester’s employee and employed by Mr. Lester as proprietor. 

If you believe that that was so and later it turned out that the corporation 
really owned the Ideal Theatre, that would make no difference as far as this con- 
tract is concerned. If these facts’ are so, if you believe that, then Lester and the 
bank would be bound by that statement that was made, and Lester and the bank 
would not be able to recover and would be bound by the warranted statement on 
which the contract was delivered, and if it turned out thereafter that that state- 
ment was false at the time, untrue’ at the time it was made, under the supposition 
that I have given you there, neither of these plaintiffs would be able to recover. 
If they warranted that statement to be true and on the strength of that policy was 
issued and the premium paid, that is their contract, and they are bound by it. 

Fowles & Bailey, of Columbia, for appellant. 

C. T. Graydon and Moorman & Moorman, all of Columbia, for respondents. 

BueaseE, J. L. T. Lester, Jr., as owner of an automobile, and Lower Main 
Street Bank, as the holder of a mortgage covering the automobile, as plaintiffs, 
brought suit against the defendant on a policy insuring the automobile against theft 
and fire. The defendant set up the defense that the policy of insurance, involved in 
the action, contained the provision excepting “theft * * * by any person or persons 
* * * in the assured’s service or employment, whether such theft * * * occurred during 
the hours of such employment or not,” and denied that the property insured was stolen 
by any one not in the employ of the plaintiff Lester, and further denied that the loss 
of the property was covered by the policy of insurance. The trial of the cause 
was in the county court of Richland County. There was a motion on the part of 
the defendant for a directed verdict in its favor, on the ground that the evidence 
was conclusive that an employee of Lester, one of the plaintiffs, stole the property 
in question, and that the theft by such employee was a risk not assumed by the 
defendant under the terms of the policy. This motion was refused. The verdict 
of the jury was in favor of the plaintiffs for the full amount claimed in their 
complaint. From the verdict and the judgment entered thereupon, the defendant 
has appealed. The sole ground of appeal is that the county judge erred in over- 
ruling the motion for a directed verdict. 

[1-3] The testimony of the plaintiff Lester, as shown in the record which comes 
to this court, discloses the fact that at various times he said things and did things 
tending to establish that the car was stolen by his employee, but in his testimony 
he also said that Gore was an employee of a corporation by which Lester was also 
employed. The well-established rule in this state is that if there is any testimony 
whatever to go to the jury on an issue involved in a cause, or even if more than 
one inference can be drawn from the testimony, then it is the duty of the judge 
to submit the cause to the jury. This is true, even if witnesses for the plaintiff con- 
tradict each other, or if a witness himself in his testimony makes conflicting state- 
ments. The credibility of witnesses is entirely for the jury. On a motion for 
a directed verdict, the evidence in the cause must be considered most favorably to 
the plaintiff. Anderson v. Hampton & Branchville Railroad & Lumber Co. (S. C.) 
132 S. E. 47; Creus v. Sweet, 125 S. C. 306, 118 S. E. 613, 29 A. L. R. 43; Richard- 
son v. N. W. Railroad Co., 124 S. C. 326, 117 S. E. 510; State v. Parris, 89 S. C. 
143, 71 S. E. 808. 

The exception is overruled, and the judgment of the county court of Richland 
County is affirmed. 

Watts and Stabler, JJ., concur. 

Cothran, J., and Purdy, A. A. J., dissent. 

Gary, C. J., did not participate. 

CorHRaN, J. (dissenting). This is an action upon a policy of insurance issued 
by the defendant to L. T. Lester, Jr., dated April 22, 1924, insuring an automobile 
in the sum of $1,650 against loss by theft or fire. The plaintiff Lester had mort- 
gaged the automobile to his coplaintiff, the bank, to secure a note due to it, and 
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the insurance policy, without a loss payable clause, was delivered by Lester to the 
bank; hence its connection with this case. . 

At the hearing of this appeal, it was admitted in open court, by counsel for 
the respective parties, that the automobile was stolen by a man named Gore, from the 
garage of Lester, driven to Atlanta; and later found upon a bridge, about 12 miles 
east of Atlanta, destroyed by fire; and that the sole question in the case was whether 
any other reasonable inference could be drawn from the evidence than that Gore 
was, at the time of the theft, a servant or employee of the insured, so as to bring 
the case within the provision of the policy excepting “theft * * * by any ‘person 
or persons * * * in the assured’s service or employment, whether such theft * * * 
occur during the hours of such employment or not.” 

Upon the trial in the county court, counsel for the plaintiffs made the follow- 
ing admission : 

“If Gore was a thief, then the fire provision does not apply, and the theft pro- 
vision would have to apply, because the only time the fire provision does not apply 
is when the theft provision applies’—an admission which was entirely justified 
under the law and under the provisions of the policy. 


The case was tried by his honor, Judge Whaley, of the Richland County court, 
and at jury on December 16, 1924. At the close of the evidence, the defendant 
moved for a directed verdict upon the ground that the evidence shows that the 
theft of the automobile was committed by Gore, an employee of the insured, and was 
within the exception contained in the policy above set forth. The motion was over- 
ruled, and the jury returned a verdict in favor of the plaintiffs for the full amount 
claimed, $1,650, with interest from July 4, 1924, 60 days after the theft. The de- 
fendant has appealed upon the single assignment of error, the refusal of its motion 
to direct a verdict. 

The question of the company’s liability for the destruction of the automobile 
by fire having been eliminated, the sole question in the case is whether the trial 
judge should have granted the defendant’s motion for a directed verdict upon the 
ground above stated. 


It is unquestionably. true that Lester actually employed Gore. He claims that 
he employed him as president and manager of a corporation, the Ideal Theatre Cor- 
poration, and that consequently Gore was not in his “service or employment”; and 
that Gore “worked there for the Ideal, also for the Rivoli, a corporation, and also 
for my wife’s theatre, the Rialto, and also the Royal, run by a corporation. When 
I took charge his salary was $60 per week and he got $25 from the Ideal. We 
divided up his salary among the theatres.” It thus appears that Gore was employed 
by Lester to work at four different theatres, three corporations and Mrs. Lester. 
As to the Ideal Theatre Corporation, Lester states: “I ran and controlled it and 
could fire and hire any one there.” 


It does not appear that Lester made any communication to Gore indicating 
that Gore was to work for four distinct undisclosed principals of Lester, and under 
the familiar principle, in such cases, Lester was personally responsible upon his 
contract of employment with Gore. Pg eee Agency, 273; Davenport v. Riley, 2 
McCord, 198; Conyers v. MaGrath, 4 McCord, 392; Long’ v. McKissick, 50 S. C. 
218, 27 S. E. 636; Jones v. Parker, 81 S. C. 214, 62 S. E. 261; Lanham v. Jennings, 
122 S. C. 461, 113 S. E. 791. According then to his own statement, he had the right 
to “hire and fire’ Gore; he actually employed him; and he did not disclose the 
principals for whom he claims to have been acting. In addition, he declared, “It 
could be said that I was a theatre owner ;” he reported to a detective agency shortly 
after the theft, in his own handwriting, that he was a “theatre owner”; he pub- 
lished an advertisement in the State Newspaper that the theatres “were owned and 
operated by a citizen of Columbia” (himself); referred to them as “Lester’s The- 
atres”; and the policy sued upon contains the statement that he was “proprietor of the 
Ideal and the Rivoli Theatres.” 


Considering, too, the protective purposes of making the exception contained 
in the policy, the court should not indulge in too strict a construction of the words 
used. In the case of Rydstrom v. Ins. Co., 137 Md. 349, 112 A. 586, 14 A. L. R. 
212, it is said: 

“The object and purpose of an exception like the one we are here dealing with 
in this policy was to guard the company against liability for such thefts as we have 
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in this case, and to prevent fraud and collusion by and between the assured and 
persons in a household or in the assured’s services or employment. 

Would the risk to the company from the thefts of Gore be less if Lester em- 
ployed hi m for the company owned and controlled by him, with the power to “hire 
and fire,” than if an individual employment had been made? 

In the case of Schmid v. Heath, 173 Ill. App. 649, cited by counsel for the 
respondent. it is very clearly intimated that if the employee had been under the 
contract and direction of the agent employing him he would have been. considered 
as the employee of such agent. 

The charge of his honor, Judge Whaley, upon the effect of the warranty in 
the policy is entirely satisfactory to the court. Let the charge be reported. 

While there was error in not directing a verdict for the defendant, it appears 
that the delinquency is rather a deficiency of evidence than otherwise, and sub- 


stantial justice will be attained by reversing the judgment and remanding the case 
for a new trial. 


So ordered. 
Purdy, A. A. J., concurs. 


EMPLOYERS’ CASUALTY CO v. HARRIS. (No. 7564.) 
(Court of Civil Appeals of Texas. San Antonio. May 5, 1926. Rehearing Denied 
May 26, 1926.) 
284 Southwestern Reporter 634. 

1. APPEAL AND ERROR—TRIAL COURT’S FAILURE TO FILE FINDINGS 
AND CONCLUSIONS AS REQUESTED UNTIL DAY AFTER TIME 
SPECIFIED BY STATUTE HELD NOT TO REQUIRE REVERSAL, 
WHERE APPELLANT HAD SAME BENEFIT THEREOF AS IF FILED 
ON TIME. 

Trial court’s failure to file findings of fact and conclusions of law as requested by 
appellant until day later than specified by statute held not to require reversal, where 
findings were prepared by appellee immediately after such request, and copy given to 
appellant so that appellant had same benefit thereof as if filed on time. 


(For other cases, see Appeal and Error, Dec. Dig. § 1071[1].) 


On Motion for Rehearing. 

4, INSURANCE—INSURER CANNOT COLLECT PREMIUM WHERE IT 
DELIVERS POLICY FOR HIGHER PREMIUM THAN AGREED, AND 
ITS REFUSAL TO CORRECT POLICY IS TANTAMOUNT TO IN- 
VOLUNTARY CANCELLATION BY INSURED. 

Insurer delivering insurance policy for premium higher than agreed cannot enforce 
contract nor collect higher premium, and insured has right to return policy, and 
insurer’s refusal to correct it is tantamount to an involuntary cancellation by insured. 

( (For other cases, see Insurance, Dec. Dig. §§ 181, 232.) 


Appeal from Dallas County Court at Law; Wiley A. Bell, Judge. 

Action by the Employers’ Casualty Company against G. D. Harris. From a judg- 
ment for plaintiff granting less relief than prayed, in the justice court, plaintiff appealed 
to the county court, and, from a similar judgment there, plaintiff appeals. Affirmed. 

Wm. Madden Hill and Fred J. Dudley, both of Dallas, for appellant. 

George Sergeant, of Dallas, for appellee. 

Cosgs, J. Appellant filed this suit in justice court of Dallas county against ap- 
pellee, to recover $134.85, alleged to be due on a policy of insurance written for 
appellee but subsequently canceled by him. The suit was instituted by oral pleadings 
of both parties, and tried with a jury, and a judgment was rendered in favor of plain- 
tiff for $74.91. The case was appealed to the county court and tried without a jury 
oak pleading, and a judgment was again rendered for appellant in the sum of 

The right of either party to cancel is provided for in the policy itself, to wit: 

‘Condition H. This policy may be canceled by the company at any time by written 
notice to the assured, stating when the cancellation shall be effective. It may be 
canceled by the assured by the like notice to the company. If canceled by the com- 
pany, the company shall be entitled to the earned premium pro rata, when determined. 
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If canceled by the assured, the company shall be entitled to the earned premium, calcu- 
later at short rates, in accordance with the table printed on the back of this policy. The 
check of the company, or that of its agent or representative, mailed to the address of 
the assured as given herein, shall be sufficient tender of return premium.” 

The main controversy here is as to the rate and the amount due by appellee on the 
policy; the plaintiff contending at the time of cancellation the sum due was $134.85. 
The contention of appellee was that, because the premium was higher than he under- 
stood it to be, he had the right to cancel on the pro rata basis of the premium for 
the length of time it had been in force. To this the plaintiff replied defendant had 
ratified and affirmed the insurance contract by retaining the same in his possession; be- 
cause plaintiff became liable under the terms of the policy of insurance, same being in 
his possession, such liability was a benefit to appellee, which would work an estoppel 
and estop the defendant from denying that any of the conditions of the policy applied 
as to him. 

[1] The court passed upon all the questions raised and as to the amounts that 
would fall due appellant in respect to the rates earned. The court had all the evidence 
before it, pro and con. However, the appellant contends that the court erred in not 
filing its findings of fact and conclusions of law, because there was a conflict of evi- 
dence. Garrow, MacClain & Garrow, Inc., v. Texas & N. O. R. Co. et al. (Tex. Civ. 
App.) 273 S. W. 277. 

There was no statement of facts filed. The judgment was rendered on February 
13, 1925. Immediately thereafter appellant made the demand for the court’s find- 
ings, whereupon appellee at once prepared the same, giving the original to the court 
and supplying counsel for appellant with a copy thereof. The court, believing the 
time expired for filing on the 6th of April, 1925, approved and filed the same on that 
date, being a day later than the statute specified, and 10 days after the adjournment 
of the court. The findings and conclusions were therefore in the hands of the court 
and that of appellant for 60 days or thereabouts. 

In approving the bill of exceptions, the court indorsed thereupon “that the court 
had calculated that the last day for the filing the findings of fact and conclusions of 
law April 16th.” 

It is very clear from the facts of this case, except technically, the appellant was 
deprived of no valuable right in understanding upon what theory the trial court dis- 
posed of the issues of ratification and estoppel and as to the theories or issues on 
which judgment was rendered against it. It is copied in the transcript without ob- 
jection on the part of appellext. So appellant was fully apprised at the time of 
making its bill of exceptions and at the time of assigning errors on the court’s find- 
ings both of fact and law and knew precisely upon what to rely, in taking its appeal; 
in other words, has had the same benefit as if it had been filed on time. No prejudicial 
injury is shown to be done by the action of the court in not filing within the specified 
time. There is no such harmful error committed as will require a reversal of this 
case for that reason. G., H. & S. A. Ry. Co. v. Stewart (Tex. Com. App.) 257 S. W. 
526. 

Under the facts of this case, the court having filed its findings, it does not appear 
that appellant was deprived thereof or injured thereby, but it does affirmatively appear 
that he was not. 

This case having been fairly tried and substantial justice done, the judgment is 
affirmed. 

On Motion for Rehearing. 

[2] The appellant now complains of our statement that the court filed a statement 
of the findings of fact and conclusions of law in this case. What we said about the 
statement of facts was based upon the statement contained in the face of the bill of 
exceptions itself and upon the statement contained in appellee’s brief, not heretofore 
replied to or denied by appellant. We think courts are in the habit of considering the 
statement of reputable attorneys in regard to a fact in the record, especially when not 
controverted. In the bill of exceptions approved by the court, it is stated: 

“That on the trial of said case, after the court had announced its decision, plain- 
tiff by its attorney, Fred J. Dudley, requested the court to file its findings of fact and 
conclusions of law. That thereafterwards, about the 23d day of March, 1925, plain- 
tiff, by its attorney, Fred J. Dudley, again requested the court to file its findings of 
fact and conclusions of law. That thereafterwards, on the 10th day of April, 1925, 
plaintiff’s attorney, Fred J. Dudley, addressed and mailed to Hon. Wiley Bell, judge 
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of this court, a letter, asking the said honorable judge whether or not he had as yet 
filed his findings of fact and conclusions of law, which letter was received by Hon. 
Wiley Bell, judge of this court. That this case was tried in the February term, 1925, 
of this court. That the February term of this court ended on the 5th of April, 1925. 
That the April term of this court began Monday, April 6th, and said April 6th was 
the first day of said term. That the findings of fact and conclusions of law were 
filed by the court on April 16, 1925, to which action of the court, in failing to file its 
findings of fact and conclusions of law within the time required by statute, plaintiff 
here and now excepts and here and now tenders this its bill of exception No. 1, and 
prays that the same be examined, approved, and signed by the court, which is accord- 
ingly done on this the 9th day of May, A. D. 1925, with the following qualifications, 
to wit: That the court had calculated that the last day for filing the findings of fact 
and conclusions of law was April 16th. All the statements made in the bill of excep- 
tion are true. Wiley A. Bell, Judge County Court of Dallas County, Texas. George 
Sergeant, Defendant’s Attorney. Fred J. Dudley, Attorney for Plaintiff.” 


If the findings and conclusions are not in the transcript as stated by the court, that 
“were filed by the court on April 16, 1925,” it is the fault of appellant alone, and 
this court will assume they contain a full and complete statement of all the facts 


proven which were accepted by counsel, and there is therefore nothing in appellant’s 
contention. 


[3] A very full statement of the facts of the case was filed, and no injury is shown 
to have been done appellant. If so, then appellant should have brought up the find- 
ings in the record, and cannot take advantage of his oWn omission. On the question 
of the failure of the court to file a statement of facts in this case, the question is most 
fully and satisfactorily discussed in Railway Co. v. Stewart (Tex. Com. App.) 257 S. 
W. 526. 

Appellant in his brief said: 

“For the sake of brevity, we have grouped assignments of error 2, 3, 4, and 5, and 
will treat assignment No. 6 as a separate issue, stating the substance of the assign- 
ments of error so grouped as a proposition.” 

It was in that way we treated the assignments. 

[4] The delivery of the insurance policy was for a premium higher than that 
agreed upon and contracted for, and is not such a contract that can be enforced. The 
insured therefore in such a case has the right to return such policy when it varies 
from that contracted for beforehand. The insurer’s refusal to correct it is tantamount 
to an involuntary cancellation by the insured. 


The contract for the insurance was oral and entered into by competitive bidding 
with appellant with the knowledge of the fact that the lowest bidder would get the 
insurance. Appellant was the lowest bidder, for $370, approximately $100 lower than 
the highest bidder, and thereupon appellee was awarded the insurance. The follow- 
ing day a Ford coupé was added to the list with $25 premium higher, or $395; when 
the policy was delivered the premium was $471, or $76.58 higher than the bid. So, 


after the appellee had made various attempts to get it corrected and failing, he re- 
turned the policy. 


The appellant was to deliver a policy of insurance upon trucks for $395, but in- 
stead delivered a different policy with a different premium of $471.58. It was the 
delivery of a thing variant from the one contracted for, and the appellant, after 
i his contract in respect thereto, cannot collect the amount of premium de- 
manded. 

We have considered and passed on all appellant’s assignments and grounds set 
up in the motion for a rehearing, and find nothing presented that has not heretofore 
been considered and passed upon, and the motion is overruled. 
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CASUALTY 
ANDERSON er ux v. HARTFORD a ta & INDEMNITY CO. 
(Civ. 4138.) 
(District Court of Appeal, Second District, Division 2, California. April 29, 1926. 
Hearing Denied by Supreme Court _ 28, 1926.) 
247 Pacific Reporter 507. 
1. INSURANCE—WHERE ASSURED, WHILE IN A CROWD ON VESSEL 

IN OUTER HARBOR OF SAN PEDRO, FELT HAND AGAINST CHEST 

AS IT GRABBED BAR PIN, BUT DID NOT SEE HAND OR ANY SUS- 

PICIOUS MOVE, HELD TAKING WAS “HIGHWAY ROBBERY” WITH- 

IN POLICY. 

Where assured, while moving through a crowd on battleship in outer harbor of 
San Pedro, felt a hand against her chest as it grabbed her bar pin, but did not ‘see the 
hand or any suspicious move, held taking was not covered by rider extending policy 
insuring against robbery from residence to cover “highway robbery” from assured 
anywhere in United States by force or violence, in view of provision excluding from 
protection disappearance of property without force or violence or without knowledge 
of assured at time. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. 

Where assured, while moving through a crowd, felt a hand against her chest as it 
grabbed her bar pin, but did not see the hand or any suspiciou$ move, and looked on 
floor and her dress for pin, held loss was within exception to highway robbery policy, 
excepting from protection property disappearing without knowledge at the time of the 
assured. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Craig, J., dissenting. 

Appeal from Superior Court, Los Angeles County; J. P. Wood, Judge. 

Action to recover under a policy of burglary insurance by H. H. Anderson and 
wife against the Hartford Accident & Indemnity Company, a corporation. From 
judgment for defendant, plaintiffs appeal. Affirmed. 

Jud R. Rush and William B. Beirne, both of Los Angeles, for appellants. 

George L. Greer, of Los Angeles, for respondent. 

Works, J. This is an action to recover under a policy of insurance. Judgment 
went for defendant, and plamtiffs appeal. 

{1, 2] The policy which respondent issued to appellants insured them, originally, 
against the direct loss of certain specified property “by burglary, theft, or larceny * * * 
by its felonious abstractions from within” the place of residence of the assured. Later 
the protection of the policy was by a rider “extended to cover loss from highway 
robbery by force or violence” of certain property “from the person of any one insured 
under this rider while wearing or carrying the same anywhere in the United States or 
Canada.” The rider also contained this language: 

“Mere disappearance of property from the person of the assured, unless accom- 
panied by force or violence and unless also within his or her knowledge at the time, 
is not a risk covered by this rider, and it is not intended hereby to cover pocket pick- 
ing.” 

The manner in which the loss occurred out of which this action arose is shown by 
a stipulation that was entered into at the trial and by the findings of fact which were 
based upon it. Omitting immaterial or undisputed matters, the stipulation and findings 
recite: 

“That * * * Claire Anderson * * * was the owner of a diamond bar pin. * * * 
and * * * she was a guest on the battleship Texas, then at anchor in the outer harbor 
of San Pedro, inside of the breakwater. That at about the hour of 2 o’clock, a. m., 
Claire Anderson was trying to get to the officers’ quarters * * * for the purpose of 
securing a fur cape, it being checked there while she was attending the seventh anni- 
versary of the ship. This anniversary was attended by perhaps from 2,000 to 5,000 
people. There was a crush as people tried to get to the dressing rooms, and she was 
forcing or working her way through as fast as possible. She distnictly felt a hand 
against her chest as it grabbed her bar bin. The hand was there just an instant. She 
did not see the hand or any suspicious move of any one but at once looked down to 
see her pin. It was gone. She looked on the floor and on her dress, but it was not 
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there. People were moving past her in both directions, and no one made any unusual 
or suspicious move. * * * The pin was on her dress at the time she felt the hand as 
described above. The pin and hinge were still upon her dress after the occurrence 
described. The valuable part, consisting of the filigree and diamond, was snapped or 
broken off, and the dress to which it was fastened was torn for about three-quarters of 
an inch.” 

There is no question that the ornament which was thus lost was included in the 
property which was protected against loss by the policy. There is also no question but 
that appellants must recover under the terms of the rider if at all. Our first concern, 
then, is to ascertain the meaning of the term “highway robbery,’ as employed in the 
rider. Some question may exist as to whether the force exerted in removing the bar 
pin from Mrs. Anderson’s person was of such a nature as to translate the act of pur- 
loining it into the crime of robbery. We shall neither discuss nor decide that ques- 
tion. We shall assume as a starting point that the act was robbery. Bue the rider 
did not insure against robbery. The protection afforded by it was against highway 
robbery. What did the parties contemplate when they employed that expression in 
their contract? The use of the two words together indicates that the assured were 
tobe protected against something different from mere robbery. In a grammatical 
sense the word “highway” plainly qualifies the word “robbery.” In a legal sense, to 
what extent does the limitation operate? What is highway robbery? 

The expression is not known to the Penal Code of this state, nor, so far as we 
can discover, has it been made the subject anywhere of legislative or judicial defini- 
tion which fits the facts here presented. Certainly it has never been defined by the 
courts of California. The phrase, however, is in constant use throughout the English- 
speaking world. We must commence with the view that it was employed by the present 
parties in the sense in which it is so gonerally used. What is that sense? There 
was a time in the British Isles, the early clearing house of English linguistic develop- 
ment, and even in the most populous portions of them, when the roadside robber 
haunted every land thoroughfare. The country was badly policed and worse lighted, 
and it was even unsafe to venture at night upon city streets unarmed. In truth, the 
“quality” seldom fared forth after nightfall, even in densely populated centers, with- 
out an armed guard. The highwayman was a creature of the lanes, byways, and roads. 
Moreover, his activities were so frequent and his exploits so daring that he was the 
public enemy. Gibbets were maintained at important crossroads, and upon them rob- 
bers were summarily hanged. Their corpses were allowed to swing until their 
bleached skeletons became dismembered under the action of winds and fain, because 
of the example thus furnished. It is no exaggeration to say that the land was filled 
with the clanking of chains and swaying of bodies which suspended from them. It 
is impossible now to understand fully the conditions which then prevailed, but they 
contributed a striking feature to the annals of Great Britain, they furnished a domi- 
nant element in the growth of English criminal law, and they have colored with a 
carmine hue the literature of every English-speaking people. It is proper first to 
enter the domain of history, for out of that has emerged the influence which have 
operated under the conditions above depicted. The terrors of highway robbery men- 
aced the population of England during a long period of time. In a chapter devoted to 
social conditions between the years 1200 and 1400 Aubrey says: 

“The traveling was attended with many inconveniences, and was often dangerous 
as well as difficult. Traders could not venture through England with their merchan- 
dise, unless attended by a large armed escort. Persons formed themselves into cara- 
vans for mutual protection when about to undertake a long journey, or to cross a 
forest or a heath. The perils were greater to that numerous class who had to travel 
on foot, and who could not always insure reaching a place where lodgings might be 
found. Not only were there dangers from bandits and outlaws, but knights, landed 
gentry, and noblemen connived at their dependants practising highway robbery, and 
shared in the plunder.” 

Macaulay, dealing with conditions following the Peace of Ryswick, which was 
concluded in 1697, sets down the following recital : 

“The peace had, all over Europe, and nowhere more than in England, turned 
crowds of old soldiers into maurauders. Several aristocratical equipages had been 
attacked even in Hyde Park. Every newspaper contained stories of travelers stripped, 
bound, and flung into ditches. One day the Bristol mail was robbed; another day, the 
Dover coach; then the Norwich wagon. On Hounslow Heath, a company of horse- 
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men, with masks on their faces, waited for the great people who had been to pay 
their court to the King at Windsor. Lord Ossulston escaped with the loss of two 
horses. The Duke of Saint Albans, with the help of his servants ,beat off the assail- 
ants. His brother, the Duke of Northumberland, less strongly guarded, fell into their 
hands. They succeeded in stopping 30 or 40 coaches, and rode off with a great booty 
in guineas, watches, and jewelry. Nowhere, however, does the peril seem to have 
been so great as on the Newmarket road. There, indeed, robbery was organized on a 
scale unparalleled in the kingdom since the days of Robin Hood and Little John. A 
fraternity of plunderers, 30 in number according to the lowest estimate, squatted, near 
Waltham Cross, under the shades of Epping Forest, and built themselves huts, from 
which they sallied forth with sword and pistol to bid passengers stand.” 

In a note to the first sentence of this text, the great historian says: 

“George Psalmanazar’s account of the state of the south of France at this time 
is curious. On the high road near Lyons he frequently passed corpses fastened to 
posts. ‘These,’ he says, ‘were the bodies of highwaymen, or rather of soldiers, sailors, 
mariners, and even galley slaves, disbanded after the peace of Reswick, who, having 
neither home nor occupation, used to infest the roads in troops, plunder towns and 
villages, and, when taken, were hanged at the county town by dozens, or even scores 
sometimes, after which their bodies were thus exposed along the highway in 
terrorem.’ ” 

The “Fortnightly Review” makes this statement as to conditions existing as late 
as the period 1780-1786: 

“Even a walk or drive to Kensington or Chelsea, both country villages at that 
time, was not undertaken without fear of highwaymen or footpads.” 

When we enter the realm of the law, it is not surprising that the effect of these 
startling aberrations from a regulated state of society becomes manifest. Under the 
English law, from an early period, robbery on the hing’s highway was distinguished 
from other forms of crime. It was punished capitally and the offender was denied 
the benefit of clergy. 4 Bl. Comm. 243, 373. Without going to sources, an interest- 
ing statement upon the subject of highway robbery, as contemplated by the English 
law, is found in the arguments of counsel and im the opinion in State v. Johnson, 61 
N. C. 140. In that case the defendant was charged under a statute which prescribed 
the death penalty for robbery perpetrated in or near a public highway. The evidence 
showed that the victim of the crime which was sought to be punised in the case was 
assaulted and robbed while walking along a railroad track. It was said in the course 
of the brief filed on behalf of the defendant: 

“Highway robbery insidiatio viarum was excluded from clergy at common law 
previously to Statute 25, Edw. III, Pro clero; 4 Bl. 373; 1 Chit. Cr. Law, 675; 2 Hale, 
333. The statute Pro clero gave clergy for any treasons or felonies not touching the 
king himself or his royal majesty. Yet a construction prevailed after this that insid- 
iatores clarum might be denied it (Hale & Haw. ubi supra); the reason assigned 
being that it was a sort of hostile act and bordered upon treason. 4 Bl. 373; 1 Ch. 
Cr. L. 675. Upon complaint of this to Parliament, the Stat. 4, H. IV, c. 2, granted it 
to them. The reason above grew out of the fact that the king had a right of passage 
for himself and for all his subjects. Comyn, Chemin ( A, 2) p .27. Where highways 
are unsafe, the whole country is in peril. The policy of this security applies only to 
places where every citizen has a right to pass and repass at pleasure, particularly to 
such upon which every man is sometimes compelled to be, and to transport articles of 
value, and expose such at lonely places; at the same time that the robber himself 
cannot be excluded from being thereupon, having the right to pass and repass as well 
as others, and being under the protection of the sovereign in the enjoyment of his 
right.” 

The following appears in the opinion of the court: 

“The benefit of the clergy is taken from the offense of: robbing any person in or 
near any public highway. Statutes Hen. VIII. and Ed. VI, re-enacted. Rev. Stat., 
c. 34, § 1, and also re-enacted, Rev. Code, c. 34, § 2, in connection with section 22. 
These statutes, from the earliest times, have received a uniform construction, by which 
it is held that, although, at the date of the passage of the original acts, there were 
three sorts of public highways—one called ‘iter,’ over which the people passed on 
foot; another called ‘actus,’ over which they passed on foot or on horseback; and a 
third called ‘via, over which they passed on foot or horseback, or in vehicles with 
wheels (Coke Lit. 56, a, b)—and, although the statutes use the words ‘public high- 
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way,’ still they do not embrace any but the last kind, the ‘via, or, by way of pre- 
eminence, the highway. 1 Hale, 535, Id. 333; 2 Hawk. 476; 4 Blackstone, 373. For 
it was considered that the mischief intended to be remedied existed in a special degree 
in regard to the‘via,’ or highway of most importance; that is, those over which all 
of the King’s subjects, were at liberty to pass and repass on foot, on horseback, and 
in carriages; and it was resolved by the judges that a statute so highly penal, and 
affecting human life, should be confined to the most important kind, and could not, by 
construction, be made to include the two other kinds, notwithstanding the mischief in 
some degree extended to them.” 

Upon this reasoning the court determined that a railway was not a highway within 
the meaning of the North Carolina statute. This final result is not stated for the pur- 
pose of showing that the unknown person who relieved Mrs. Anderson of her brooch, 
under the facts in the present case, was not a highway robber, but in pursuit of our 
endeavor to ascertain the accepted meaning of the term “highway robbery.” The 
import of that expression under the English criminal law is determinable in some 
degree from an inspection of modern lexicons. A part of the matter under the word 
“highway” in the Standard Dictionary reads: 

“In English history, highway designated the main public road, which was the 
subject of special royal enactments controlling the policing thereof; it was properly 
known as the hing’s highway.” 

It is said in Webster, under the word “highway”: 

“Originally, highway designated a chief or pricipal way, which, being traveled by 
the public in general, was, early in English history, brought under the protection of 
the king’s peace.” 

When we turn to English literature, and especially to those works of fiction which 
are based on historic fact, what a broad foundation is found upon which has been 
built a popular understanding of the expression “highway robbery”! The activities 
of the roadside robber furnish one of the mdst persistent themes in British story. 
Who that has read English fiction—and even the pages of history from which the 
English novelist has taken his facts—has not heard of Dick Turpin, Jack Sheppard, and 
Robin Hood? Scott’s novels are full of the exploits of the highwayman. ‘Rob 
Roy” deals with the theme. Dickens has not neglected it, as witness “A Tale of Two 
Cities.” Bulwer is crowded with it, one instance being “The Last of the Barons.” 
R. D. Blackmore’s great novel, “Lorna Doone,” is practitcally based upon it. The 
same strain stands forth prominently in Jeffery Farnol’s delightful later-day novel, 
“The“The Broad Highway.” One of Lord Dunsany’s sketches, printed in the col- 
lection which carries the name, “The Sword of Welleran,” deals with the same theme. 
Nearly all of these romantic tales depict graphically the manner in which the high- 
way robber did his work, and several of them paint the picture of his summary pun- 
ishment upon the gibbets of the roadside—a picture different only in degree from 
that painted by Psalmanazar in his account of conditions in France following the 
Peace of Ryswick. And the few tales mentioned are but a minor fraction of the vast 
number which load the shelves of English and American libraries. 

In our ques it is not amiss to turn to the modern lexicographer. The Encyclo- 
pedic Dictionary disposes of the term “highway robber” thus: “The same as high- 
wayman.” Highway robbery is defined in that work as: “Robbery committed on or 
near the public highway.” The definition of “highway robbery” as given in the work 
calls for the accompanying definitional rendition of “highwayman.” It is: “One who 
robs passengers on the public highway; a highway robber.” Neither “highway rob- 
ber” nor “highway robbery” is defined in any of the other dictionaries which lie 
before us. March’s Thesaurus Dictionary thus defines “highwayman”; “A robber 
who plunders on public roads.” The Standard Dictionary renders the same word 
thus: “One who practices, commits, or attempts to commit highway robbery; one 
who robs in public places, or lurks for the purpose of robbery.” Webster defines 
“highwayman”: “One who robs on the public road; a highway robber.” The Century 
Dictionary gives this definition of that word: “A robber on the highway; one who 
robs passengers in public roads or places.” 

We may now safely state the mental picture formed by the composite citizen— 
and it is his view that we endeavor to ascertain—when he reads or hears of a highway 
robber or a highwayman. What does he see? There can be no doubt of the answer. 
History, literature, tradition, and conversation based upon them, have given him a 
definite conception of the two terms, for, in truth, the two are one. He sees a deter- 
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mined individual, whether masked or unmasked, who appears before the wayfarer 
with pointed weapon or uplifted bludgeon and rifles the’ pockets of his victim. He 
sees no secret plunderer, no sneak thief, no pickpocket. He sould see no highway 
robbeer, no highwayman, in the individual who despoiled Mrs. Andefson of her treas- 
ured bar pin. If we grant that the crime through which she suffered was robbery, 
under the technical rules of the criminal law, we are convinced that it was not high- 
way robbery within the meaning of the insurance policy before us. 

We are not concerned, in reaching this conclusion, with thes question whether the 
waters of San Pedro harbor or the decks of the battleship Texas are a highway in 
the sense that a highway robbery might have been committed upon them. Such a 
question would have arisen if Mrs. Anderson’s despoiler had made her the victim of 
a “holdup” in some dark and secluded spot upon the decks of the ship—if he had 
boldly confronted her, put her in terror, and by such a means had deprived her of her 
property. Even under such circumstances a respectable brief could have been written 
in derogation of the right of appellants to recover under the policy. Under the actual 
circumstances of the case, the necessity for such a brief does not exist. 

If we admit, for the sake of argument, in approaching a new angle of the case, 
that there is doubt as to the general meaning we have ascribed to the expression 
“highway robbery,” there is yet an objection to the right of appellants to recover. 
There is enough in the rider attached to the policy to show that the parties intended 
the term as employed in their contract to have some such meaning, as we, in an 
attempt to ascertain its usual import, have fastened upon it. By the terms of the 
rider appellants were insured against “highway robbery by force and violence.” In 
the commission of every robbery either force is exerted or violence is committed. 
These are necessary elements of the crime, and they distinguish it from larceny. 
They are therefore embraced within the meaning of the word “robbery.” Here, how- 
ever, the words “force” and “violence” are expressed accompaniments to the word 
“robbery.” Would it not be a curb upon the intention of the parties to determine that 
by the addition of the accompanying words they intended merely a reference to the 
slight degree of force which, under some of the decided cases, will serve to raise the 
crime of larceny to that of robbery, and which is implied in the latter word itself? 
Under some of the cases, undoubtedly, and considering now only the crime of robbery 
and not what the parties here have called highway robbery, the tearing of Mrs. 
Anderson’s dress and the separating of the “valuable part” of the brooch from the 
pin which held it, would constitute a sufficient force to make the crime a robbery. 
We think the parties meant much beyond that by the employment of the expression 
“with force and violence.” And there is more in the rider to indicate that they did. 
We have seen that it contained this negative provision: 

“Were disappearance of property from the person of the assured, unless accom- 
panied by force or violence and unless also within his or her knowledge at the. time, 
is not a risk covered by this rider.” 

In the pursuit of our present purpose this language does not require dissection. 
To us it seems plain as it stands. When added to the phrase “with force and violence,” 
where that expression is inserted after the words “highway robbery,” it appears to 
us to show that the parties intended the latter term in their contract to have the mean- 
ing we have ascribed to it as a result of our search for the sense in which it is gen- 
erally accepted. The parties intended that there should be no recovery under the 
rider unless one of the assured was the victim of a “hollup” and thereby lost an article 
described in the rider. 

[3] There is, however, one clause of the rider which requires a more minute con- 
sideration. Appellants were not insured unless a loss suffered by one of them was 
“within his or her knowledge at the time.” This language plainly imports a knowl- 
edge of loss at the time—that, it the very moment—of the robbery which occasioned it. 
The clause has already operated strongly as an aid to our determination that the rider 
insured appellants only against “holdups.” But let us now investigate more narrowly 
the question whether Mrs. Anderson knew “at the time” of the robbery that she had 
been despoiled of her brooch. According to the findings of the trial court, based upon 
the stipulation between the parties: 

“She distinctly felt a hand against her chest oas it grabbed her bar pin. The hand 
was there just an instant. She did not see the hand or any suspicious move of any 
one, but at once looked down to see her pin. It was gone. She looked on the floor 
and on her dress, but it was not there.” 
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The only part of the finding which tends in any degree to warrant a recovery 
under the policy is the recital—for it is nothing more—‘“as it [the hand] grabbed her 
bar pin.” There is here no showing that she was conscious that any hand had 
“grabbed” the pin and had actually asported it, or even that she was conscious that 
it had been “grabbed” at all. The recital, too, must be considered with the context 
of the portion of the finding in which it occurs. So considered, the strongest view 
that can be taken of the finding is that it shows that Mrs. Anderson suspected that 
an attempt had been made to rob. her. What is there in the finding to limit it to that 
potency, granting that it is so strong? The victim of the crime, after she felt the 
hand on her chest, looked down to see her brooch. She looked om the floor and on 
her dress, but it was not there. There is no finding that she knew, until after she 
endeavored to find the brooch, that her dress had been torn or that the pin had been 
broken from the valuable part of the ornament. There was plainly an expectation 
or hope on her part that she would find the ornament either on her person or on 
the ship’s deck. She therefore, we repeat, merely suspected that an attempt had been 
made to rob her. Surely there was here no “disappearance” of the brooch which was 
“within * * * her knowledge at the time” when it was taken. This circumstance 
alone precludes a recovery in this action. 

We do not find it necessary here to consider specially the portion of the negative 
clause of the rider to the effect that the policy was not intended “to cover pocket 
picking.” The authorities upon the question whether the despoiler who filched Mrs. 
Anderson’s brooch was a mere pickpocket are at variance. We do not feel compelled 
to attempt to reconcile or to distinguish them. : 

The negative clause of the rider furnishes an aid to the construction of the policy 
which we have not yet mentioned. The policy as originally issued appears to have 
protected the assured against all forms of larceny and robbery occurring within their 
household. If it be argued from this that the rider should be construed in such a 
manner as to protect the parties to the same extent when abroad “anywhere in the 
United States and Canada,” the argument falls to the ground upon a mere perusa) 
fo the negative clause mentioned. It plainly shows that the protection of the rider 
was not afforded as to all classes or robbery. It is more than plain from all that we 
have said that the rider covered no kind of larceny. 

Judgment affirmed. 

I concur: Finlayson, P. J. 

CraiG, J. I dissent. The important facts in this action are that the plaintiff was 
robbed of a diamond taken from a pin which she was wearing while on board the 
battleship Texas, then anchored in the Los Angeles harbor. It was stipulated that 
she “distinctly felt a person’s hand grasp the pin.” Recovery is sought upon a con- 
tract of insurance; the body of the policy is one imsuring against burglary of the 
assured’s dwelling, and a rider attached thereto purported to further protect from 
“loss from highway robbery by force or violence.” The pin was fastened to the 
waist worn by the assured, and the robber separated the diamond from the clasp, 
leaving the latter attached to the waist. It is was also provided in the rider that 
“mere disappearance of property from the person of the assured, unless accompanied 
by force or violence, and unless also within his or her knowledge at the time, is not 
a risk covered by this rider.” 

Upon the theory maintained by the respondent, because of the fact that the rob- 
bery was committed on the Texas, it was not highway robbery, and therefore the 
loss was not covered by the policy. The taking of the diamond constituted robbery. 
Pen. Code § 311; Rex. v. Maron, R. & R. C. C. 419. Under the stipulation, the assured 
had knowledge of the robbery. The Los Angeles harbor is within the jurisdiction of 
Los Angeles county. Manley v. People, 7 N. Y. 295, 304; People v. Wilson, 3 Park. 
Cr. R. (N. Y.) 199; Haskins v. People, 16 N. Y. 350. It is navigable, and hence is a 
public highway. Gunter v. Geary, 1 Cal. 462. Innumerable other authorities could be 
cited to the last point, but it is not necessary. The Encyclopedic Dictionary defines 
a highway robbery as a robbery committed on or near the public highway. Many 
other works of the same character announce substantially the following definition of 
a highway robber: “One who robs in public places.” Under these authorities, and in 
the absence of any statutory definition of the term, it is clear that the loss sustained by 
the plaintiff was through a highway robbery, accomplished by force, and with her 
knowledge. 


In so far as the respondent’s single argument is concerned, no further discussion 
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is necessary, but, since I am constrained to dissent from the foregoing opinion, the 
discharge of a full measure of service seems to require that the reasons inducing that 
conclusion be set forth in greater detail. 

Of course, the intent of the parties constitutes the contract. Our object is to 
discover that intent. However, they are presumed to have contracted with the law in 
mind, and to have used words in the meaning which they possess as a matter of 
law. Hence, it is important here to determine the meaning of the term “highway 
robbery.” While the definition of “highway robbery” in this action involves the 
determination of civil rights only, it is a term usually found in the realm of criminal 
law, and we must seek there for light upon its true meaning. Macgillivray on Insur- 
ance (1912) p. 964. 

To my mind, little of value is to be gained by consideration of the occurrences, 
conditions, and classes of highways described in early English history. In the first 
place, if it be accepted without challenge that about the year 1200 A. D., and for some 
centuries thereafter, “highway robbery” was a term which as then used was applicable 
only to robbery of a type intended to inspire terror in the bravest hearts, and com- 
mitted on a via, as distinguished from an iter or actus of that period, these facts 
furnish no aid to a determination of the question here presented, to wit, Did the parties 
to this insurance contract intend the company to insure against a loss to the assured 
such as that shown to have been sustained in the instant case? This is so, first, be- 
cause nothing in the foregoing opinion indicates that waterways did not sometimes 
form a part of the vias or king’s highways. Blackstone has well said, “Law is the 
soul of reason.” A law would surely fail miserably to measure up to this standard, 
which would denounce a certain act as a felony without benefit of clergy if com- 
mitted on the king’s highway built upon land approaching a river, but wholly omit to 
condemn the same act on a boat crossing the river. History tells us that the king’s 
highway led from London to the Thames, at Staines; there the king and his sub- 
jects, who might be desirous of traveling to Worcester, were transported by boats 
across the river, or might go by bridge; there the via on land resumed, and by it 
they might pass on to their destination. We are informed that one purpose of the 
law at that time making robbery a more serious offense when committed on the king’s 
highway than when perpetrated upon or near the actus or iter, was that all of the 
king’s subjects were at liberty and were often required to pass and repass upon the 
former, and hence greater protection should be extended against the taking of articles 
of value from them there by robbers. Again, robbery on the king’s highway was 
more severely punished, out of respect and consideration for the rights and preroga- 
tives of royalty and nobility, who principally traveled thereon and who usually used 
the via rather than the iter or actus. The carriages for whose use the vias were 
constructed were the property of nobility and of the few rich men among the un- 
titled. The poor had not much of value which might be the subject of plunder. The 
vias were few in number, but the nobility and the rich perforce crossed the Thames, 
the Trent, and other rivers. They traveled up and down these highways in boats 
before vias were constructed or carriages were built, and navigable waterways were 
recognized as highways, and from the earliest times formed a part of the same sys- 
tem of transportation and travel as did the vias. Who will deny the unreasonable- 
ness of a law which would ordain one rule and one punishment for robbery done in 
a via, and none, or an entirely different rule and punishment, for the same depredation 
by the same robbers against the same travelers, on a boat crossing from one shore of 
the Thames to the other? Every consideration of logic and reason would require the 
same act to be denounced as the same crime in each instance, and there is absolutely 
nothing in either the law quoted or the references to history and literature contained 
in my Associates’ opinion to justify the conclusion that the law made any distinction 
in that behalf. On the other hand, there is substantial reason and authority for the 
contrary conclusion, to which attention will be called later. 

Again, the conditions formerly existing ceased centuries ago, and the reasons 
which may have resulted in the robbery upon the via being denied benefit of clergy, 
while the same outlaw who worked on the iter and the actus had that consideration 
allowed him, never had any application in America. Of royalty and nobility we have 
none. The poorest citizen has the same protection afforded him as the richest, and 
highways far superior to the ancient vias form a network over our state and nation. 

The mere fact that Scott and Blackmore, in their inimitable imagery and fiction, 
have painted pictures of highwaymen three-fourths hero and one-fourth outlaw, would 
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hardly be taken as proof that such was the character of all highwaymen then. These 
and other authors visioned ideals not the inferiors, or even the average robbers, of that 
time; and their tragic descriptions of the deeds of robbery done with dash and dare- 
devil bravery upon the vias is no indication that even at that time the taking of 
property from the person of another by a cowardly thief who snatched a watch, broke 
the chain which attached it to the clothing of the owner, and ran, would not have been 
called a robbery then as much as it would to-day, and a highway robbery also, if it 
took place on or near a via, or on a navigable waterway. But, if we were to assume 
that highway robbery could not have been committed on an actus or iter, but might 
upon a via, and because of this we further assume the fact to be that highway rob- 
bery could not be committed on a water highway (which of course does not follow) 
there exists a further reason why we are not assisted in construing the insurance 
policy in question by the facts and fiction of those olden times. It is common knowl- 
edge that the meaning of many, if not of most, terms used in the year 1200, or even 
1500, A. D., have substantially changed, some being used in a radically different sense, 
some falling into almost disuse, and others so evolving as to be vastly broader in 
their scope. Without definite continuity of the ancient distinctions between the various 
classes of highways, we are left in the position of accepting precedent hundreds of 
years old, without any indication that the reason for its origin still exists. While a 
proper respect for precedent is essential to security of property and of rights of 
every character, I apprehend that instances are rare indeed among the reported cases 
where a definition established by statute or judicial decree rendered in the shadow of 
the Dark Ages has been accepted, although the reason upon which it was based is but 
a memory. Such procedure would furnish justification for the common criticism 
of courts, usually mistakenly and ignorantly made, that they are hide-bound, and listen 
to the voices of the dead rather than to those of the living, in a blind adherence to 
precedent, however old and lacking in logic. 

Suppose a suit be brought on a contract in which the term “landlord” is used, and 
a dispute arises concerning the meaning of that word and the rights of the landlord. 
Should we go back even as far as Blackstone and base our decision upon his dis- 
cussion of the subject, we would find ourselves holding that a landlord has jurisdic- 
tion over dependent landholders, with.power to redress misdemeanors, and nuisances, 
to settle their disputes, etc. Blackstone’s definition of a tenement has no application 
to that term as used in America to-day. The constant forward march of civilization 
has resulted in complete abandonment of the early definition of the term “debtor” 
as a felon. Nothing would be gained in construing modern statutes or contracts by 
tracing the term “debtor” back to the days of bettered felons, and imprisonment for 
debt, or in reflecting upon the former use of chains, and execution blocks, and the 
discovery of pieces of dead debtors, in quest of a modern definition of a market place. 
Difficult, indeed, would be the task of writing a thesis upon commercial law, or any 
of its branches, if the slightest recognition were afforded the terms and principles 
denounced by the Twelve Tables. 

So, in this instance, I cannot bring myself to take into serious consideration that 
part of the foregoing opinion which deals with conditions, statutes and literature of 
the Middle Ages and early modern era. It is not my contention that these should 
never be given attention, but that their worth is negligible unless it can be shown that 
the conditions and causes are same as those existing to-day. 

To my mind it is elementary that every thoroughfare over which all the public 
have a right to pass and repass and use for transportation and travel is a highway, 
and that this definition applies to waterways as well as those on land; also that one 
who robs on or near a highway is a highwayman. This being so, little authority need 
be cited to support these propositions. However, serious challenge, I think, justifies a 
more extended reference to authorities. 

To secure uniformity in legal rights and law enforcement, it is essential that no 
different consequences should follow the performance of an act in one place in the 
same sovereignty than in another. There is no apparent reason why per se an act 
of any character should be classified differently when committed on water than on 
land, or when it is done on a boat traveling the state highways of navigable waters 
than on a bus traveling the state highways constructed on the solid earth. The route 
of travel on which the ship was at the time the act was committed was a state high- 
way, and it was within the sovereign jurisdiction of the state of California as un- 
conditionally as any point in the system of public boulevards in this state. U. S. v. 
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Bevans, 3 Wheat. 336, 4 L. Ed. 404; Comm. v. Peters, 53 Mass. (12 Metc.) 387. In 
Hargrave’s Tracts, at page 8, it is said: 

“For as the common highway on the land be for the common land passage, so 
these kind of rivers, whether fresh or salt, that bears boats or barges, are highways 
by water.” 

The Supreme Court of Massachusetts, in deciding the case of Attorney General 
v. Woods, 108 Mass. 436, 11 Am. Rep. 380, used the following language: 

“Navigable streams are highways; and a traveler for pleasure is as fully entitled 
to protection in using a public way,’ whether by land or by water, as a traveler for 
business.” 

“Where water is navigable in law, whether or not within the ebb and flow of tide, 
the public have a common right to use it for navigation as a public highway.” 29 
Cyc. 304. 

In Gunter v. Geary, 1 Cal. 462, the Supreme Court of this state said: 

“It is well settled that all that part of a bay or river below water at low tide, 
is a public highway. * * * ” 

In many other jurisdictions the same rule exists, and has been applied, in both 
civil and criminal cases involving obstructions of public highways, and kindred ques- 
tions. In American Steamboat Co. v. Chace, 16 Wall. 522, 21 L. Ed. 369, it was said 
that the waters of Narragansett bay constituted “one of the public highways within 
the state” of Rhode Island. In State v. Narrows Island Club, 100 N. C. 477,5 S. E. 
> 6 Am. St. Rep. 618, it was said with reference to Big Narrows, in Currituck 

ound. 

“If the water referred to was thus navigable, the public had the right to use the 
same for the purposes of a highway and navigation. * * * Navigable waters are 
natural highways—so recognized by government and the people—and hence it seems 
to be accepted as a part of the common law of this country, arising out of public 
necessity, convenience, and common consent, that the public have the right to use 
rivers, lakes, sounds, and parts of them, though not strictly public waters, if they be 
navigable, in fact, for the purposes of a highway and navigation, employed in travel, 
trade, and commerce.” 

Other authorities of the same import are numerous. Bigelow v. Nickerson, 70 
F. 113, 117, 17 C. C. A. 1, 30 L. R. A. 336; Robinson v. Chamberlain, 34 N. Y. 389, 
90 Am. Dec. 713, quoted with approval in German Alliance Ins. Co. v. Home Water 
Supply Co., 174 F. 764, 768, 99 C. C. A. 258, 42 L. R. A. (N. S.) 1005; Comm. v. 
Coombs, 2 Mass. 489, 492; Moore v. Day, 199 App. Div. 76, 191 N. Y. S. 731; Smart 
v. Arostook Lumber Co., 103 Me. 37, 68 A. 527, 14 L. R. A. (N. S.). 1083; Dwinel 
v. Veazie, 50 Me. 479, 484; Mashburn v. St. Joe Impr. Co., 19 Idaho, 30, 113 P. 92, 
33 L. R. A. (N. S.) 824; C.,, R. I. & P. R. Co. v. Williams (C. C.) 148 F. 442, 447; 
B. & M. R. Co. vy. Lowell & L. R. Co., 124 Mass. 368; Hutchinson v. Watson Slough 
Ditch Co., 16 Idaho, 484, 101 P. 1059, 133 Am. St. Rep. 125; State v. Portland Gen. 
Elec. Co., 52 Or. 502, 95 P. 722, 98 P. 160; 2 Chitty’s Crim. Law, 382. 

A case which illustrates the fact that waterways and land thoroughfares are not 
to be distinguished as highways is French v. Camp, 18 Me. 433, 36 Am. Dec. 728, 
involving the Penobscot river, which had frozen over, and a hole had been cut in the 
ice by the defendant for the purpose of watering stock. The opinion of the court 
reads, in part: 

“The waters of the Penobscot are, of common right, a public highway, for the 
use of all citizens. This right is generally exercised when they are in a fluid state; but, 
when congealed, the citizens have still a right to traverse their surface at pleasure.” 

Anl distinction, therefore, must necessarily be of a technical character, based only 
upon the fact that water is water, and larid is land. It should not be the purpose of 
courts to base their decisions upon such inconsequential distinctions, nor should it be 
presumed that the parties to a contract believed the laws to be so framed, or intended 
their contracts to recognize such unessential differences. 

In addition to the definition of a highway robber given in the Encyclopedic Dic- 
tionary, Funk & Wagnalls’ International Dictionary defines a highwayman as “one 
who robs in public places.” In 29 Cyc. at page 364, it is said that “ ‘highway’ is a 
name for all kinds of public ways, whether by land or by water,” and many cases 
are there cited to the effect that navigable waters are highways. 

It is well established that, when the language used in a contract of insurance is 
ambiguous, or when a doubt arises in respect to its application, or as to limitations 
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of liability thereunder, it must be interpreted most favorably to to the insured. Clark 
v. New Amsterdam Casualty Co., 180 Cal. 76, 179 P. 195; Bayley v. Employers’, etc., 
Corp., 125 Cal. 345, 58 P. 7; Welch v. British American Assurance Co., 148 Cal. 223, 
82 P. 964, 113 Am. St. Rep. 223; 7 Ann. Cas. 396; Coniglio v. Conn. F. Ins. Co., 
180 Cal. 596, 182 P. 275, 5 A. ji: R. 805; Wells Fargo & Co., v. Pacific Co., 44 Cal. 
397; Mah See v. N. American Acc. Ins, Co., 190 Cal. 421, 213 P. 42, 26 A. L. R. 123. 
I do not think it necessary that this rule be exclusively relied upon in the case at bar 
to maintain the company’s liability, since we deem a navigable harbor a highway to 
all intents and purposes, nor do I feel impelled to limit insurance against highway 
robbery to robbery committed on a highway technically established as such for all 
municipal purposes. It is generally understood, and is said in Webster’s New Inter- 
national Dictionary, that a “holdup” is a “highway robbery,” and I think the appel- 
lants contemplated insuring themselves against loss from robbery by force and vio- 
lence in the open, as distinguished from, or in addition to, thefts from their domicile. 

This suggests another consideration which points to the same conclusion as above 
indicated, namely, that the parties intended the clause being construed to have a_ wide 
scope. This is the fact that the principal part of the insurance contract constitutes 
one against the unlawful taking of personal property from within the premises de- 
scribed, and it is followed by the provision in question, intended to afford protection 
against results from highway robbery. Surely the insured as well as the insurer had 
in mind, not so much the exact spot or route in which the robbery should take place, 
as the nature of the act to be insured against. It would appear quite certain that they 
contemplated insurance against the taking of personal property from the person by 
means of force or violence, committed anywhere in the open, not covered by the pre- 
ceding provisions of the policy, and it can hardly be thought that the parties at the 
time considered making a distinction between such acts, whether done in a field, or 
on water, or within the confines of a boulevard. Suppose bandits commit a robbery 
of a horseman or pedestrian upon one of the bridle paths of the parks, or among the 
hills of California. Would any one doubt the propriety of describing the occurrence 
as a highway robbery, or those who committed it as highwaymen? Yet these bridle 
paths are substantially the same “ways” as were the acti of history. Having con- 
tracted for reimbursement for losses occasioned by similar classes of acts than from 
the home, without doubt the idea of the parties was to insure against all other such 
robberies committed by force and violence, with knowledge of the assured. Viewed 
from every standpoint, the wording of the contract of insurance points to this con- 
clusion. It is to be noted that the rider did not insure against loss from all highway 
robbery but only “loss from highway robbery by force or violence,” etc. Clearly, the 
addition of the words “by force or violence,” after ‘highway robbery” indicates a 
limitation upon the class of highway robbery, loss from which it is intended to insure 
There might be highway robbery where the taking was by putting in fear. This is 
evidently the purpose which the parties had in mind in adding the words “by force 
or violence,” rather than as indicating that they believed the content of the term “high- 
way robbery” to necessarily involve excessive force or violence. 

Again, the further limitation upon the liability of the insurer points inevitably to 
the correctness of the construction above indicated. The additional words prove, if 
nothing else does, that the meaning ascribed by the foregoing opinion to the term 
“highway robbery” could not have been in the minds of the parties to this contract. 
If they pictured a determined individual, perhaps masked, appearing before a wayfarer, 
with uplifted bludgeon, or pointed firearm, rifling the pockets of his victim, who sur- 
renders in abject terror, can any one reasonably suppose that they would have re- 
garded it as necessary to have inserted the stipulation that “mere disappearence of 
property from the person of the assured, unless accompanied by force or violence 
and unless also within his or her knowledge at the time, is not a risk covered by this 
rider”? Could any one conceive of the victim of a highway robbery committed in the 
manner so graphically portrayed in “Lorna Doone,” or “A Tale of Two Cities,” or 
“George Psalmanazar’s Account of the State of the South of France,” not having 
“knowledge at the time” that he was being robbed? The fact that the rider contains 
this added restriction upon the insurer’s liability seems to exclude the idea that the 
parties contemplated only insurance against the type of tragedy occurring upon some 
via in the days of Robin Hood, and Little John, when such robbers were often 
regarded as heroes, sometimes occupying a position in the respect and affection of the 
common people almost on a par with the nobility. 
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I think that, instead of proof that the parties intended to include in the policy 
insurance only where the one insured had been a victim of a typical Wild West holdup, 
this language demonstrates conclusively that the contrary is true, and that they in- 
tended to protect against any form of robbery, provided it be committed in the open, 
and by force or violence, and with knowledge of the victim. If the parties had in- 
tended to limit the liability otherwise, it may reasonably be expected that apt lan- 
guage would have been used to express such intent. 

It seems clear, also, that the picture of a highway robbery existing in the minds 
of the parties must have been such that they anticipated a claim might be made that 
the taking of property from the person even without his knowledge would be included 
within the term; that it might be said that taking property from the person, though 
not by force or violence, but only through cunning or artifice, is highway robbery. 
Otherwise, why should they have added the proviso against such taking being covered 
by the term? The effect of this language, to my mind, is exactly the same as though 
the contract had read, “All loss by robbery in the open, if accomplished by force or 
violence, and if the assured at the time cf being robbed has knowledge of the fact, is 
covered by this policy.” Under such a statement the appellant would hardly deny 
liability. 

Again, I cannot agree with the narrowly restricted view that the provision, “unless 
also within his or her knowledge at the time,” should be so construed as to require 
that the person robbed must have had a consciousness of the result of the acts of the 
robber, and an appreciation of the fact that such acts would result in a particular 
article of value being separated from the person and possession of the assured and 
falling under the control of the robber. The absurdity of such construction is 
apparent, if we consider where it would, of necessity, lead. Robbers not infrequently 
operate on crowded streets and well-traveled roads. Should A., in one of these places, 
approach B. from behind and strike him unconscious with a blackjack, rifle his pockets 
of money, and strip him of jewelry, under the construction suggested and accepted 
by the foregoing opinion, no recovery could be had by the insured, because this taking 
was not within his “knowledge at the time.” Or, suppose A., at the point of a pistol, 
attempts to rob B., B. resists, and A. uses his pistol for a club, and in a struggle 
which ensues, B. believes he has defended his possession, but, upon A. desisting and 
taking flight, investigates, and finds his watch is gone. If the clause in question 
should be so narrowly construed as to require a consciousness of every move that was 
made in the combat and its effect in the matter of the extraction of property from 
the assured, there could be no recovery. 

That appellant was forcibly robbed to her then knowledge seems to be conceded, 
and is clear. Having been robbed on the navigable waters of Los Angeles harbor, 
used at the time for navigation, it follows that the loss was one suffered through 
highway robbery within the obvious intention of the contract. 


UNITED STATES FIDELITY & GUARANTY CO. v. R. B. TYLER CO. 
(Court of Appeals of Kentucky. June 15, 1926.) 
284 Southeastern Reporter 1038. 
1. INSURANCE. 


Judgment for damages for bodily injuries entered against insured with consent of 
insurer, held a “liability imposed by law,” against which policy indemnified insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Insurer, under automobile indemnity policy binding it to defend all suits ground- 
less or otherwise, cannot, after consenting to judgment against insured who denied 
oom assert nonliability, notwithstanding attempted reservation of question of 
iability 

(For other cases, see Insurance, Dec. Dig. § 616%.) 
os Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 

ivision. 

Action by the R. B. Tyler Company against the United States Fidelity & Guaranty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

. L. Woodbury and H. L. Means, both of Louisville, for appellant. 

L. S. Leopol, of Louisville, for appellee. 
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SanpripcE, C. On the 6th of August, 1921, appellant, United States Fidelity & 
Guaranty Company, issued and delivered to appellee, R. B. Tyler, a contractor’s public 
liability policy, by which the former agreed to indemnify the latter— 

“against loss from the liability imposed by law upon the assured for damages on 
account of bodily injuries or death suffered as the result of an accident occurring while 
this policy is in force by any person or persons not employed by the assured, while 
at or about the work of the assured described in said schedule, during the prosecution 


of the said work at the place or places designated in statement numbered 6 of the said 
schedule.” 


And also agreed: 


“To defend in the name and on behalf of the assured any suit brought against the 
assured to enforce a claim, whether groundless or not, for damages on account of 
bodily injuries or death suffered, or alleged to have been suffered, by any person or 
persons not employed by the assured, while at or about the work of the assured 
described in the said schedule, during the prosecution of the said work at the place or 
places designated in statement numbered 6 of the said schedule, and as the result of an 
accident occurring while this policy is in force.” 

While it was in force, the insured was sued in the Barren circuit court on a 
claim for damages on account of bodily injuries. The insurer was notified, whether 
promptly or not is immaterial, in view of the other facts appearing in the record. 
At a term of court when that case stood for trial, an agreed judgment for $500 was 
entered in favor of the plaintiff in that action. Appellee thereafter was compelled to 
and did pay that judgment, its interest, and the cost of the action, and certain attorneys’ 
fees. It thereupon instituted this action under the insurance contract to recover from 
appellant the sums it had so been compelled to pay. The issues made by the answer 
were tried by a jury, which returned a verdict in favor of appellee for the full amount 
sued for. Appellant prosecutes the appeal from that judgment. 

It is agreed by appellant that H. L. Means, its agent and attorney, with full 
authority to act for it, was present in Glasgow, Ky., on the occasion when the agreed 
judgment was entered against assured, that he was acting for appellant, insurer, under 
its obligation under the policy to defend the suit brought against insured, in which the 
agreed judgment was entered, and that he was present at all of the conferences held 
by the attorneys appearing for insured with reference to the settlement of the pending 
action. 

The following, quoted from the testimony of Mr. Means, seems to this court to be 
conclusive of the questions presented by the appeal : 

“I participated in it (the conference leading to the settlement), and finally it got 
down to the point where they were willing to accept $500. I had, in that room and 
elsewhere, insisted with Mr. Tyler that we were not liable, but we wanted to do what 
we could to help dispose of it. I told him that I thought it should be settled for $500 
because that was cheaper than it could be defeated. It had been suggested that the 
lawyers—in fact, Judge Richardson mentioned that to us, that he understood that 
White & Smith were preparing to charge a $1,000 fee in the event it was tried that 
day, and I might say that White & Smith quite opposed the settlement. Judge Richard- 
son, however, insisted, and his insistence finally prevailed, and the case was settled. 
I talked to Mr. Tyler several times about it during the morning, and agreed with him, 
after this had been decided upon, to pay $250 of the judgment, and asked him to pay 
the other $250. Mr. Tyler, as he has stated, declined to pay anything. The final 
analysis of the situation was, as I understood it, that the matter should be suffered to 
go, and that Mr. Tyler and my company should determine later on as to who was 
liable for this $500.” 

Tyler testified most positively that when it was suggested that a judgment for 
$500 be consented to in the case against him he declined to pay any part of it or to 
agree to it upon the condition that he pay any part of it, because he was insured and 
looked to his insurer to save him harmless. It will be observed that appellant’s agent 
admits that Tyler deeclined to pay anything. The statement found in the testimony 
of Means that the final analysis of the situation was ,as he understood it, that the 
matter should be suffered to go and Mr. Tyler and his company would determine later 
the question of liability between himself and the company is a mere conclusion and 
means nothing. He did not testify to anything he said or that Tyler said which led 
to his understanding that the question of the insured’s liability might be settled later. 
Tyler, he admits, declined to pay anything upon the ground that his insurance policy 
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protected him, and he then for the insurance company consented that the agreed 
judgment be entered. 

{1, 2] When the judgment was entered, it was a “liability imposed by law upon 
the assured” against loss from which the policy indemnified him. When appellant 
admitted that it consented that the judgment be entered after insured declined to agree 
to pay any part of it upon the ground that he was protected by the insurance contract 
and expected the insurance company to pay all of the judgment if one be consented to, 
it admitted itself out of court. Having consented that the judgment be entered under 
those circumstances which it admits existed, appellant could not thereafter assert 
nonliability under the insurance contract. If the liability was one of which insurer 
could be relieved under the policy only by defeating recovery against insured, by con- 
senting to the judgment, it made itself liable. If it was one for which, though judg- 
ment be recovered against insured, under the policy insurer would not be liable, since 
by the policy insurer agreed to defend all actions, whether groundless or not, and 
whether it would be liable or not, when the proposition to settle was made, and insured 
declined to pay any part of the proposed agreed judgment, insurer became liable by 
then consenting that the judgment be entered. 

The trial court might properly, under the evidence, have directed a verdict for 
appellee. The errors, if any, being favorable rather than prejudicial to appellant, do 
not authorize a reversal of the judgment. 

Judgment affirmed. 
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MISCELLANEOUS 


NEW YORK LIFE INS. CO. v. UNITED STATES. 
UNITED STATES v. NEW YORK LIFE INS. CO. 
(Circuit Court of Appeals, Second Circuit. June 1, 1926.) 
12 Federal Reporter (2d) 1643. 
INSURANCE—POLICIES PROVIDING DOUBLE INDEMNITY FOR ACCI- 

DENTAL DEATH AND ANNUAL INCOME DURING TOTAL DIS- 

ABILITY, IN ADDITION TO ORDINARY LIFE FEATURES, HELD 

TAXABLE BOTH AS LIFE AND CASUALTY POLICIES (REVENUE 

ACT 1917, § 504 [COMP. ST. 1918, § 6309%4a]) ; REVENUE ACT 1918, § 503 

{COMP. ST. ANN. SUPP. 1919, § 6309%4d]). 

Within Revenue Act 1917, § 504, being Comp. St. 1918, § 6309%4a (modified by 
Revenue Act 1918, § 503, being Comp. St. Ann. Supp. 1919, § 630914d), imposing a 
tax on life insurance and a different one on casualty insurance, a policy segregating 
premium for casualty insurance from life premium, though termed a life policy, held 
also casualty insurance, not only as to feature providing life income to insured if he 
becomes totally and permanently disabled, but also as to feature providing double 
indemnity in case of death from accident. 

(For other cases, see Insurance, Dec. Dig. § 7.) 

Hough, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern District of 
New York. 

Action by the United States against the New York Life Insurance Company to 
recover a tax upon insurance premiums received by the defendant. Judgment for 
plaintiff. Both plaintiff and defendant sue out writs of error. Judgment reversed on 
review of plaintiff’s writ; judgment affirmed on review of defendant’s writ, with 
directions. , 

Emory R. Buckner, U. S. Atty., of New York City (Samuel C. Coleman, Asst. 
U. S. Atty., of New York City, and Edward H. Horton, Sp. Atty., of Washington, 
D. C., of counsel), for the United States. 

James H. McIntosh, of New York City, for defendant. 

Before Hough, Manton, and Mack, Circuit Judges. 

Manton, Circuit Judge. Defendant below, a life insurancse company, in the 
course of its business, issues in oné policy of insurance indemnity for total and perma- 
nent disability, and also double indemnity in the event of death due to accidental 
causes, as well as ordinary life insurance. Section 504 of the act of 1917 (40 Stat. 315 
[Comp. St. 1918, § 6309%4a]) and section 503 of the act of 1918 (40 Stat. 1104 [Comp. 
St. Ann. Supp. 1919, § 630914d]) imposes a tax on insurance according to the classi- 
fication of the insurance. It divides the insurance into (a) life insurance; (b) marine, 
inland, and fire insurance; and (c) casualty insurance. It imposes a tax of 8 cents on 
each $100 or fractional part thereof of the amount for which any life is insured under 
any policy of insurance, except that in the case of policies for life insurance only, by 
which the life is insured not in excess of $500, the tax is 40 per centum of the amount 
of the first weekly premium; in the class of casualty insurance, a tax equivalent to 
1 per centum on each dollar or fractional part thereof of the premium charged under 
each policy of insurance or obligation of the nature of indemnity for loss, damage, 
or liability issued or executed or renewed by any person or corporation. 

By the act of 1918 it is provided that, in lieu of the taxes imposed by section 504 
of the act of 1917, taxes on the issuance of insurance policies shall be a tax of 8 cents 
on each $100, or fractional part thereof, of the amount for which any life is insured 
under any policy of insurance, except wherg¢ the life is insured in a sum not in excess 
of $500, where the tax is fixed at 40 per centum of the amount of the first weekly 
premium, or 20 per centum of the amount of the first monthly premium; and on 
policies of group life insurance, covering groups of not less than 25 lives in the employ 
of the same person, for the benefit of persons other than employers, the tax shall be 
equivalent to 4 cents on each $100 of the aggregate amount for which the group policy 
issued, and of any net increase in the amount of insurance under such policy; also that 
on all policies covering life, health, or accident insurance combined in one policy, by 
which a life is insured not in excess of $500, issued on the industrial or weekly or 
monthly payment plan of insurance, the tax shall be 40 per centum of the amount of 
the first weekly premium, or 20 per centum of the first monthly premium, as the case 
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may be. In the casualty class of insurance a tax is imposed equivalent to 1 cent on 
each dollar or fractional part thereof of the premium charged under each policy of 
insurance or obligation of the nature of indemnity for loss, damage, or liability issued 
or executed or renewed by any person transacting business of accident or life insurance, 
except that, in the cases of policies of insurance issued on industrial insurance on 
weekly or monthly payment plan, the tax shall be 40 per centum of the first weekly 
premium, or 20 per centum of the first monthly premium, as the case may be. 

The policies issued, and upon which tax is now claimed, provided, among other 
things, that the company agrees to pay the beneficiary, upon receipt of due proof of 
death of the insured, double the face of the policy, where the proof establishes the 
death resulted directly and independently of all other causes from bodily injury effected 
solely through external, violent, or accidental causes, and that such death occurred 
within 60 days after sustaining such injury. This double indemnity does not apply in 
the event of self-destruction, or death resulting from military or naval service in case 
of war, or from engagement in submarine or aeronautic operations, or from physical 
or mental infirmity, or illness or disease of any kind. It contains a provision of pay- 
ment of 10 per cent. of the face of the policy per annum during the lifetime of the 
insured, if the insured becomes wholly or permanently disabled before the rated-up 
age of 60. The consideration named in the policy covers ordinary life insurance, 
double indemnity insurance, and total and permanent disability benefits. Other pro- 
visions of the policy are: 

“Section 1. Total and Permanent Disability Benefits—Whenever the company 
receives due proof, before default in the payment of premium, that the insured, before 
the anniversay of the policy on which the insured’s rated-up age at nearest birthday is 
60 years and subsequent to the delivery hereof, has become wholly disabled by bodily 
injury or disease so that he is and will be presumably, thereby permanently and con- 
tinuously prevented from engaging in any occupation whatsoever for remuneration 
or profit and that such disability has then existed for not less than sixty days—the 
permanent loss of the sight of both eyes, of the severance of both hands or of both 
feet, or of one entire hand and one entire foot, to be considered a total and permanennt 
disability without prejudice to other causes of disability—then 

“1, Waiver of Premium.—Commencing with the anniversary of the policy next 
succeeding the receipt of such proof, the company will on each anniversary waive 
payment of the premium for the ensuing insurance year, and, in any settlement of the 
policy, the company will not deduct the premiums so waived. The loan and surrender 
values provided for under sections 3 and 4 shall be calculated on the basis employed in 
said sections, the same as if the waived premiums had been paid as they became due. 

“2. Life Income to Insured.—One year after the anniversary of the policy next 
succeeding the receipt of such proof, the company will pay the insured a sum equal to 
one-tenth of the face of the policy and a like sum on each anniversary thereafter during 
the lifetime and continued disability of the insured. Such income payments shall not 
reduce the sum payable in any settlement of the policy. The policy must be returned 
to the company for indorsement thereon of each income payment. If there be any 
indebtedness on the policy, the interest thereon may be deducted from each income 
payment. 

“3. Recovery from Disability—The company may at any time, and from time to 
time, but not oftener than once a year, demand due proof of such continued disability, 
and upon failure to furnish such proof, or if it appears that the insured is no longer 
wholly disabled as aforesaid, no further premiums shall be waived nor income 
payments made. 

“The * * * annual premium for the total and permanent disability benefits is 
$20.70, and is included in the premium stated on the first page of this policy. Any 
premium due on or after the anniversary of the policy on which the rated-up age of 
the insured at the nearest birthday is 60 shall be reduced by the amount of premium 
charged for the disability benefits.” 

If the insured becomes wholly or permanently disabled by bodily injury or disease 
at any time before the age of 60, the company waives the payment of any further 
premiums which might otherwise be due, and agrees to pay the insured annually 
during his lifetime one-tenth of the face of the policy. There is a separate premium 
payment for total and permanent disability. There is an admission in the answer that 
the defendant, in fixing the premiums on this type of policy, charged and collected 
premiums for a double indemnity obligation of the policy in addition to the premiums 





Misc. ] New York Life Ins. Co. v. United States 803 


for ordinary life. When the insured reaches the age of 60, he has no further pro- 
tection under the total or permanent disability clause, and the premium charged for this 
protectiton ceases, and is deducted from the premium paid on the face of the policy. 
It is included in the premium paid up to the time it ceases. This indicates a separate 
contract for the total and permanent disability feature, and with a _ separate 
consideration for it. 

The defendant has paid its tax at the rate of 8 cents for each $100 of the face 
value of the policies issued, and contends it is exempt from further taxation under the 
terms of the policy, but it receives additional premium for insuring against additonal 
casualtes or risks. It is clear, from the phrase of the contract of insurance and the 
arrangement and amounts of the premiums to be paid, that these policies issued are 
for both life and casualty insurance. The statute leaves a tax on casualty insurance, 
and this must be the controlling factor, rather than what the insurance companies 
deem best to call the particular policy issued. The tax is on the policy issued, executed 
and renewed by any person, corporation, partnership, or association. The company 
segregates the premium for casualty insurance from its life premium, and charges the 
insured an additional premium for insurance against casualties enumerated, as well 
as for double indemnity payments in the case of accidental death. In the instant policy, 
there is a séparate premium of $20.70 charged for total and permanent disabilitiés, and, 
while payment ceases at 60, the benefit of these provisions likewise ceases. The classi- 
fication of insurance by the statute is for the purpose of conveniently advising the 
insurance companies in ascertaining their tax. What class fits is determined by the 
character of insurance benefits contracted for. If the policy insured against hazards: 
or disability provisions, or total indemnity in the event of accidental death, these 
identify the policy as a casualty policy in part, although it may, at the same time, con- 
tract insurance in the event of death through other causes. 

It is not important that in some states the defendant is authorized to do only a 
life insurance business, and in such states it has not been interfered with in issuing 
policies of the type here in question. It is the activities and functions performed by 
the contract of insurance that is taxable under the statute. United States v. Phellis, 
257 U. S. 156, 42 S. Ct. 63, 66 L. Ed. 180; Thames & Mersey Ins. Co. v. United 
States, 237 U. S. 19, 35 S. Ct. 496, 59 L. Ed. 821, Ann. Cas. 1915D, 1807. It is what 
the defendant undertakes to do in its contract that places if in the particular taxable 
class. The argument that the defendant is engaged primarily in life insurance business, 
and therefore may not be taxed upon the casualty insurance features of its policies, is 
unsound. If it chooses to write both classes of insurance, it must pay accordingly. 
The nature of the insurance determines the tax, and not the title of the insurer. 

The provision of section 504 (c) of the Revenue Act of 1917 and section 503 (c) 
of the Revenue Act of 1918, exempting life insurance from the tax therein referred to, 
is a qualification of the kind of insurance written, and not an exemption of the life 
insurance company when charged with writing casualty insurance. Subdivision (c), 
as the phrase indicates, intends to cover many kinds of insurance which are enumerated. 
After the various unrelated clauses of insurance mentioned, it reads, “or other branch 
of insurance,” and lest this last phrase should be held to include life and marine insur- 
ance, which are already provided for in sections (a) and (b), these two classes of 
insurance were specifically excepted. “Life insurance” cannot, therefore, be held to 
mean “life insurance company.” The tax is to be paid by any person or corporation 
transacting the business of casualty insurance. When the defendant wrote the policies 
assuming the risks in question, it did more than a life insurance business; it entered 
the casualty insurance business. The rule that, where there be doubt as to a tax 
statute, it is construed in favor of the taxpayer (Gould v. Gould, 245 U. S. 151, 38 
S. Ct. 53, 62 L. Ed. 211), is not applicable where, as here, the defendant claims exemp- 
tion as a result of what it does, for it takes all the features of an accident and health 
policy and puts them in a life insurance policy, and merely calling it a life policy can- 
not raise a doubt which would bring assistance from the rule now relied upon. 

It writes into the life insurance policy an accident policy against death in double 
the original sum, and for this it charges an extra premium. This feature, together 
with the total and permanent disability feature, makes up a complete accident policy, 
fatal and non-fatal, independent of and distinct from the ordinary life features of the 
policy, with additional premiums paid therefor. This double indemnity premium is 
also taxable. The suggestion that whether the policy is one merely of life insurance 
or not is to be determined by the death of the insured is without force. If so, all 
accident insurance policies containing fatal clauses would be life insurance policies. 
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Ail life policies are paid in the event of death, but the liability of the company to pay 
double indemnity under such a policy depends, not upon the mere fact of death, but 
upon the existence of the additional circumstances, namely, an accident resulting in 
death. It is not within the discretion of the company whether it may double the 
amount of the face of the policy, for it is bound to pay the double indemnity by virtue 
of the contract obligation which it has assumed in return for the receiving of addi- 
tional premiums. The tax of 8 cents per $100 is based upon the face amount of the 
policy. Since the insurance company receives an additional premium when including 
the double indemnity provision, it is inconsistent to contend that it may escape the pay- 
ment of the casualty tax, if it may consider this double indemnity provision an ordinary 
incident in life policy, it may well be argued that the policy, as illustrated by the com- 
plaint, would be for $20,000 instead of $10,000, and the tax would be 8 cents per $100 
on $20,000. This double indemnity provision is an independent feature of the contract, 
just as disability provision is, and because of this the tax should be imposed for this 
casualty insurance. 

The judgment will be reversed, in so far as it disallows recovery for the tax on 
double indemnity premiums. Since it appears that the facts are stipulated as to the 
amounts, the judgment of the District Court will be amended, so as to, allow full 
recovery as demanded in the complaint, with interest and costs. Cahan v. Empire 
Trust Co. (C. C. A.) 9 F. (2d) 713. 

Reversed in part, and affirmed in part. 

Houeu, Circuit Judge (dissenting). I dissent from the result reached upon the 
writ brought by the United States. Insurance of life means insurance against death. 
If in the vernacular the insured has to “die to win,” he has life insurance; it makes 
no difference what the trade-name of the writing evidencing the contract may be. 
That portion of what is commonly called a casualty policy, which requires payment 
upon accidental death, is in truth life insurance. 

For this reason, I think Judge Grubb’s disposition of the matter on the trial was 
correct. 


7ETNA LIFE INS. CO. et al. v. BREWER. 
(Court of Appeals of District of Columbia. Submitted February 1, 1926. Decided 
May 3, 1926.) 
12 Federal Reporter (2d) 818. 

1. INSURANCE—DECLARATION HELD .TO SUFFICIENTLY ALLEGE 
THAT INDIVIDUAL DEFENDANT WAS ACTING IN COURSE OF 
AND WITHIN SCOPE OF HIS EMPLOYMENT IN BUSINESS OF COR- 
PORATE CODEFENDANT FOREIGN INSURANCE COMPANY AT 
TIME OF MAKING DEFAMATORY STATEMENTS. 

In action against insurance company and another for slander, allegation in declara- 
tion that individual defendant was agent and general manager of insurance company’s 
branch office, and that company, through such agent, uttered and published defama- 
tory statements set out, eld sufficient allegation that individual defendant was acting 
in course of and within scope of his employment. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


2. INSURANCE—WHETHER GENERAL MANAGER OF BRANCH OFFICE 

OF DEFENDANT FOREIGN INSURANCE COMPANY WAS ACTING 

IN COURSE OF EMPLOYMENT AT TIME OF MAKING DEFAMA- 

TORY STATEMENTS HELD FOR JURY. 

Evidence that defamatory statements complained of were made by general man- 
ager of branch office of defendant insurance company to discourage former patrons 
from doing business with plaintiff held sufficient to go to jury on question whether 
general manager was acting in course of and within scope of his employment. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


5. INSURANCE—INSURANCE CORPORATION HELD NOT LIABLE FOR 
SLANDEROUS UTTERANCES OF CHIEF CLERK OF BRANCH 
OFFICE, MADE WITHOUT AUTHORITY OF GENERAL MANAGER OF 
THAT OFFICE. 

Insurance company held not liable for slanderous statements by chief élerk in 
branch office, in absence of any evidence that clerk’s utterances were authorized by 
general manager in charge of office. 


(For other cases, see Insurance, Dec. Dig. § 93.) 
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6. INSURANCE—INSURANCE COMPANY HELD NOT LIABLE FOR PUNI- 
TIVE DAMAGES FOR SLANDEROUS UTTERANCES OF EMPLOYEE 
NOT AUTHORIZED OR RATIFIED. 

Insurance corporation, liable under doctrine of respondeat superior for slanderous 
utterances by general manager of its branch office, held not liable for punitive damages, 
in absence of evidence that it authorized the slanderous utterances or intentionally 
ratified them. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


Appeal from the Supreme Court of the District of Columbia. 

Action by Irving S. Brewer against the AEtna Life Insurance Company and C. K. 
Mount. Judgment for plaintiff, and defendants appeal. Judgment as to last-named 
defendant affirmed, and as to first-named defendant affirmed on condition remittitur be 
filed ; otherwise, reversed and remanded. 

B. S. Minor, M. P. Gatley, H. B. Rowland, J. S. Easby-Smith, and R. B. Fleharty, 
all of Washington, D C,, for appellants 

W. G. Gardiner and F. J. Hogan, both of Washington, D. C., for appellee. 

Before Martin, Chief Justice, and Robb and Van Orsdel, Associate Justices. 

Martin, Chief Justice. This was an action in slander, brought by the appellee, 
Brewer, as plaintiff, against the A=tna Life Insurance Company, a corporation, and C. 
K. Mount, as defendants, upon a declaration containing four counts, each claiming 
damages in the sum of $50,000.: Demurrers to this declaration were overruled, and 
defendants pleaded the general issue. The jury returned a verdict against both defend- 
ants upon the first and second counts in the sum of $5,000 on each count. Upon the 
third count judgment was entered for defendants, and it requires no further mention 
here. Upon the fourth count the jury returned a verdict in the sum of $5,000 against 
the defendant company alone. The defendants have appealed. 

In the first count the plaintiff in substance alleges: That at and before the times 
now in question the defendant company maintained a branch office in the District of 
Columbia, and that defendant Mount was and is the general manager of such office, 
having exclusive control thereof in the District. That for a long time prior to the 
grieveances complained of, the plaintiff was employed by the defendant company at 
this branch office, and always conducted himself in a faithful and law-abiding manner, 
and enjoyed a good reputation for honesty in the community; but that the defendants 
contriving and maliciously intending to injure plaintiff in his good name and bring 
him into public scandal and disgrace, and oppress and ruin him, the defendant company 
in August, 1915, “did, among other things, through its agent and general manager, 
the said defendant C. K. Mount, utter, speak, and say the following false, malicious, 
scandalous, and defamatory words of and concerning the plaintiff in the presence of 
at least one person, without any reasonable or probable cause so to do,” to wit: “I 
can show you that Brewer does not deserve the confidence that you have in him. He 
has been guilty of forgery. He forged my name to a check and got the money. He 
is also short in his accounts, and I want you to read these affidavits, which will show 
you that he has been guilty of other crimes, and that you should not, and I am sure, 
after reading them, that you will not, continue having confidence in him or do business 
with him. * * * He was also mixed up in a premium that had recently been stolen 
from the company by one Hartnett.” That all of these statements were false, and 
were known to defendants when uttered to be false, and were intended to wrongfully 
injure and ruin plaintiff, to his damage in the sum of $50,000. 

he second count is similar to the first in substance, except that it relates to a 

different publication. The fourth count sets out a similar publication, and alleges 
that it was made by the defendant, the A2tna Life Insurance Company, “through one 
saan its agent with authority from its general manager, the said defendant C. K. 
Mount.” 
[1] The appellant company contends that it is not alleged in the declaration, and that 
there is no evidence in the case tending to show, that the defendant Mount, in uttering 
the words set out in the declaration and testified to by the plaintiff’s witnesses, was 
acting in the course of and within the scope of his employment in the business of the 
defendant company, or that the utterances were made by the express authority of, or 
were ever ratified by, the defendant company or any of its officers or directors. e 

In answer to this criticism of the counts of the declaration we may say, without 
intending to commend them as forms of pleading, that they are sufficient to resist a 
demurrer. In the first three counts it is alleged in substance that Mount was the agent 
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and general manager of the company’s branch office in the District of Columbia, 
having exclusive control of said branch office within the District, and that, the defend- 
ants maliciously intending to injure the plaintiff, the defendant.company, through its 
said agent and general manager, did utter and publish the certain defamatory words 
complained of. These statements fairly signify that the words in question were spoken 
by Mount as agent and general manager for and on behalf of the company, both of 
them at that time maliciously intending to injure the plaintiff thereby. The fourth 
count is not essentially different in these particulars. If a variance appears between 
these allegations and the proofs, we do not believe the variance to be fatal. 
{2] As to the testimony in the case, it fails to show that the utterances in question 
were made by the express authority of, or were ratified by, the defendant company or 
any of its officers or directors. Nevertheless it tends to show that the defamatory 
words were uttered by Mount while acting in the course of and within the scope of 
his employment in the business of the defendant company. Mount was the general 
agent of the defendant company in charge of its branch office in the District of Colum- 
bia, and engaged among other duties in soliciting business for it in the District. The 
testimony introduced in support of the first count tends to show that, after discharging 
Brewer as cashier and underwriter, Mount escorted Brewer’s successor to the offices 
of certain former patrons of the company, in order to introduce him with a view to 
sectiring future business from them; that in the meantime Brewer had set up for 
JhimSelf in the District as a solicitor and broker of insurance, and thus had become 
a compétitor of the defendant company in Mount’s territory; that the persons to 
om Mount introduced Brewer’s successor spoke in a friendly way about Brewer, 
and ‘expressed a purpose to continue to patronize him; and that Mount later produced 
two afhdavits in reference to Brewer, and uttered the defamatory words in question, 
at the same time soliciting the continuance of the customer’s patronage; that subse- 
—_— in his own office Mount substantially repeated the defamatory statements in 
e presene of the same and another person, and requested them to spread the report 
abroad among insurance people so as to deprive Brewer of their patronage. - The 
testimony in support of the second count was similar in general to that under the 
first! We think that this testimony was entitled to go to the jury in relation to the 
claim that Mount was then acting in the course of and within the scope of his employ- 
ment in the business of the defendant company. 
{3] It is settled law “that for acts done by the agents of a corporation, either in con- 
tractu or in delicto, in the course of its business, and of their employment, the corpora- 
tion is responsible, as an individual is responsible under similar circumstances.” Phila- 
delphia & W. B. R. Co. v. Quigley, 62 U. S. (21 How.) 202, 16 L. Ed. 73. This 
doctrine has been approved and reaffirmed by the Supreme Court in many cases. 
Washington Gaslight Co. v. Lansden, 172 U. S. 534, 544, 19 S. Ct. 296, 43 L. Ed. 543. 
‘“Tt necessarily follows that a corporation is liable in slander if slanderous words are 
uttered ‘by an officer, agent, or servant of a corporation in the course of his employ- 
ment, as well as when slanderous words are uttered by the direct authority of the 
stockholders or directors.” Mills v. W. T. Grant Co., 233 Mass. 140, 123 N. E. 618. 
“Plaintiff was in charge of one of defendant’s stores, and while defendant’s manager 
was making an inventory left the store without explanation. M., a friend of plaintiff, 
‘stopped at the store and inquired for him, and the manager told him that plaintiff had 
acted in a very peculiar way and went off without saying anything, and that his stock 
and his cash were short. Held, that defendant was liable for the manager’s language, 
as he was engaged in its business and acting in its behalf when the words were spoken, 
and they referred to plaintiff’s acts in the work for which he was employed.” Grand 
Union Tea Co. v. Lord, 231 F. 390, 145 C. C. A. 384, Ann. Cas. 1918C, 1118 (2, 
syllabus) ; United Cigar Stores Co. v. Young, 36 App. D. C. 390; Axman v. Washing- 
ton Gaslight Co., 38 App. D. C. 150. 
[4] It is contended by the appellants that there can be no joint utterance of a slander, 
except where defendants are sued as conspirators, and consequently that there was a 
misjoiner of parties defendant in this case. It cannot be denied that the authorities 
upon this subject are conflicting, but we believe the better rule to be that, if a cor- 
poration under the doctrine of respondeat superior is responsible for the willfully 
slanderous utterances of its employé while acting for it within the scope of his employ- 
ment, a joint action may be maintained against both the corporation and the employé 
by the injured party. Cotton v. Fisheries Product Co., 177 N. C: 56, 97 S. E. 712; 
Hypes v. Southern R. Co., 82 S. C. 315, 64 S. E. 395, 21 L. R. A. (N. S.) 873, 17 





Misc. ] Aetna Life Ins. Co. v. Brewer " 807 


Ann. Cas. 620; Waters-Pierce Oil Co. v. Bridwell, 103 Ark. 345, 147 S. W. 64, Ann. 
Cas. 1914B, 837; Hussey v. Norfolk Southern R. Co., 98 N. C. 34, 3 S. E. 923, 2 Am. 
St. Rep. 312; Green v. Davies, 182 N. Y. 499, 75 N. E. 536, 3 Ann. Cas. 310; Wash- 
ington Gaslight Co. v. Lansden, 172 U. S. 534, 19 S. Ct. 296, 43 L. Ed. 543; Haney 
Mfg. Co. v. Perkins, 78 Mich. 1, 43 N. W. 1073. aid 
[5] We come next to consider the verdict and judgment recovered by the plaintiff 
upon the fourth count of the declaration. It is alleged in that count that the company 
uttered the alleged defamatory statement therein set out, as follows, to wit: That the 
defendant company “did, among other things, through one Miller, its agent with 
authority from its general manager, the said defendant C. K. Mount, utter, speak, and 
say the following false, malicious, scandalous, and defamatory words of and concern- 
ing the plaintiff in the presence of at least one person, without any reasonable or 
probable cause-so to do, that is to say” (here follow the words in question). The 
record, however, contains no evidence to the effect that Mount ever authorized Miller 
to utter any words whatever concerning the plaintiff. It appears that Miller was 
employed as chief clerk of the company at its branch office in the District of Columbia, 
and that he utttered the words in question when he called at the office of Mr. Sullivan 
to deliver a renewal policy. He was told that the renewal insurance had already 
been placed with Brewer, whereupon he uttered the words in question. In our opinion, 
these facts were not sufficient to go to the jury in support of the claim set out in the 
fourth count, and accordingly the verdict of the jury against the company on that 
count cannot be sustained. 

[6] A question also arises upon the record in relation to the finding of the jury for 
punitive damages against the defendant company. A special verdict upon the first and 
second counts was returned by the jury, under instructions from the court, and in 
response to the questions submitted to them the jury found for the plaintiff and against 
both defendants in the sum of $5,000 upon each count, of which the sum of $1,500 
was specified in each count as compensatory damages, and the sum of $3,500 in each 
count as punitive damages. It is contended by the appellant company that no punitive 
damages can lawfully be adjudged against it in this case, in view of the fact that there 
is no evidence tending to show that it actually authorized the defendant Mount to utter 
the slanderous words attributed to him, or intentionally ratified the utterance of the 
same, nor that the defendant company, through its officers or directors, had or enter- 
tained any malice against the plaintiff, or acted with careless or reckless indifference to, 
or disregard of, his rights and feelings. 

We think that, under circumstances such as are disclosed by the record, the rule 
is established that punitive damages cannot be assessed against the employing corpora- 
tion. “Exemplary or punitive damages, being awarded, not by way of compensation 
to the sufferer, but by way of punishment of the offender, and as a warning to others, 
can only be awarded against one who has participated in the offense. A principal, 
therefore, though of course liable to make compensation for injuries done by his agent 
within the scope of his employment, cannot be held liable for exemplary or punitive 
damages, merely be reason of wanton, oppressive or malicious intent on the part of the 
agent.” Lake Shore & M. S. Ry. Co. v. Prentice, 147 U. S. 101, 107, 13 S. Ct. 261, 
263 (37 L. Ed. 97). The better rule on this subject seems to be that a principal will 
not be held liable in exemplary damages for the act of an agent, unless it be shown 
that he authorized or approved the act for which the exemplary damages are claimed, 
or that he approved of or participated in the wrong of which his agent has been guilty, 
or that he has not exercised proper care in selecting his servants. 13 Cyc. 114. 

Exemplary or punitive damages, being awarded, not by way of compensation to 
the sufferer, but by way of punishment to the offender, and as a warning to others, can 
only be awarded against one who has participated in the offense; and the principal, 
therefore, although, of course, liable to make compensation for injuries done by his 
agent within the scope of his employment, cannot be held liable for exemplary or 
punitive damages, merely by reason of wanton, oppressive, or malicious intent on the 
part of the agent. A. S. Abell Co. v. Ingham, 43 App. D. C. 582 (2, syllabus) ; Wood- 
ward v. Ragland, 5 App. D. C. 220; Norfolk & W. S. B. Co. v. Davis, 12 App. 
D. C. 306; 8 R. C. L. p. 597, § 143; Pacific P. & N. Co. v. Fielding, 136 F. 577, 69 
C. C. A. 325; Toledo, St. L. & W. R. Co. v. Gordon, 143 F. 95, 74 C. C. A. 289; 
Norfolk & P. Traction Co. v. Miller, 174 F. 607, 98 C. C. A. 453. 


In the instant case there is no proof that the alleged slanderous utterances of 
Mount were ever authorized or approved of by the company through any of its 
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officers or directors. Mount was not an officer of the company, but was simply an 
employé in charge of one of its branch offices. A correct application of the rule, 
accordingly, does not sustain the assessment of punitive damages against the defendant 
company. 

The appellants have together presented 96 assignments of error in this appeal. 
We cannot undertake to discuss them separately, but upon a consideration of the 
entire record we are satisfied that the judgment rendered in the lower court against 
the defendant Mount was not erroneous, but that the judgment against the defendant 
company was erroneous in the sum of $5,000, because of. the verdict of the jury upon 
the fourth count as aforesaid, and in the further sum of $7,000, because of the inclusion 
therein of the punitive damages found by the jury in their verdict upon the first and 
second counts as aforesaid. 

The judgment of the court accordingly is that the judgment of the lower court 
against the defendant Mount is affirmed, and that, if the appellee, Brewer, shall within 
30 days from and after this date enter a remittitur in the sum of $12,000 upon the 
judgment rendered below against the defendant company, the-judgment for the residue 
thereof (to wit, the sum of $3,000 and costs) shall be affirmed; otherwise, the said 
judgment shall be reversed, and the cause as to the defendant company be remanded. 
The costs of this appeal are to be assessed against the appellants and the appellee in 
equal one-third shares. 





Allen v. Diamond et al 


ALLEN v. DIAMOND etal. No. 3681. 
(Circuit Court of Appeals, Seventh Circuit. May 24, 1926.) 
13 Federal Reporter (2d) 579 : ; : 

1. INSURANCE—LIFE POLICY NOT FORFEITED BY EXECUTION FOR 

CRIME (CONST. IND. ART. 1, § 75; CONST. ILL. ART. 2, § 11.) | 

In view of Const. Ind. art. 1, § 75, and Const. Ill. art. 2, § 11, a life policy made 
in Indiana, and sought to be enforced in Illinois, not forfeited, nor liability avoided, 
because of the execution of assured for crime committeed. 

(For other cases, see Insurance, Dec. Dig. § 438.) 


2. INSURANCE—CRIMINAL ACT OF ASSURED IN LIFE POLICY CAN- 
NOT ENLARGE OR RESTRICT RIGHTS OF BENEFICIARIES. ; 
The rights of the beneficiary in a life policy are fixed and determined by the policy, 

and cannot be enlarged or restricted by any criminal action of the insured. 
(For other cases, see Insurance, Dec. Dig. § 438.) 


3. INSURANCE—UNDER TERMS OF LIFE POLICIES, ASSIGNEES HELD 
ENTITLED TO PROCEEDS AS AGAINST EXECUTOR OF BENEFI- 
CIARY NAMED, WHO WAS MURDERED BY ASSURED. 

Life policies gave assured the right to change beneficiaries, and provided that, in 
case of the death of the beneficiary before his death, her interest should vest in assured. 
He murdered the beneficiary, and later assigned the policies. He was afterwards 
executed for the crime. Held, that assignees were entitled to recover on the policies, 
and that the executor of the wife’s will had no interest therein. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 


Appeal from the District Court of the United States for the Eastern Division of 
the Northern District of Illinois. 

Action at law by Joseph A. Diamond and another against the New York Life 
Insurance Company; James G. Allen, executor of the will of Nettie D. Diamond, 
deceased, intervener. Transferred to equity docket on motion of parties. From an 


order striking out intervener’s answer, he appeals. Affirmed. 
L. A. Stebbins, of Chicago, IIl., for appellant. 
Walter Bachrach, of Chicago, Ill., for appellees. 
Before Alschuler, Evans, and Page, Circuit Judges. 


Evan A. Evans, Circuit Judge. Two life insurance policies of $5,000 each were 
issued by the New York Life Insurance Company upon the life of one Harry H. 
Diamond. Upon his death, both his heirs and the executor of the will of his deceased 
wife demanded the money of the insurance company. The insurance company did not 
question its liability, but was uncertain as to the beneficiaries, and therefore paid the 
money into court. The controversy is therefore one between the claimants only. 

Diamond died November 19, 1924. He was executed by the state of Indiana for 
the murder of his wife, which occurred February 15, 1923. She had been named 
beneficiary in each policy. Each policy contained a clause reserving to the insured the 
right to change the beneficiary at any time. Each policy also provided that in case 
of the death of the beneficiary before the assured’s, the interest of such beneficiary 
should vest in the assured. On March 31, 1923, the assured assigned the policies to 
his father and mother, appellees herein. 

This case reaches this court through appeal and upon these proceedings. The 
assignees, heirs of the assured, appellees here, brought their action against the insur- 
ance company. Appellant sought to intervene aud filed an answer. The court trans- 
ferred the cause from the law to the equity side of the calendar upon motion of the 
parties. Plaintiffs then moved to strike out the intervening appellant’s answer, which 
motion was granted. This appeal followed. The right of some one to recover in 
this case is not disputed by the insurance company, and is conceded by both parties. 
It need hardly be vindicated then, saving as such vindication clarifies the issue. 

[1] The contract was made in Indiana. It was being enforced in Illinois. In 
both states, constitutional provisions are to be found which provide that no conviction 
shall work a forfeiture of the estate of the convicted party. Const. Ind. art. 1.§ 735; 
Const. Ill. art. 2, § 11. Similar provisions are found in the organic law of most of the 
States. It is expressive of what might be called the public policy of these states. Its 
application has led to numerous holdings to the effect that life insurance policies will 
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not be defeated because the assured met his death through execution and as a penalty 
for a murder by him committed. Collins v. Metropolitan Life Ins. Co., 232 Ill. 37, 
83 N. E. 542, 14 L. R. A. (N. S.) 356, 122 Am. St. Rep. 54, 13 Ann. Cas. 129; Wall 
v. Pfanschmidt, 265 Ill. 180, 106 N. E. 785, L. R. A. 1915C, 228, Ann. Cas. 1916A, 674; 
Weeks v. New York Life Ins. Co., 128 S. C. 223, 122 S. E. 586, Sa Ay. ba RR 1482: 
American National Ins. Co. v. Coates, 112 Tex. 267, 246 S. W. 356; Fields v. Metro- 
politan Life Ins. Co., 147 Tenn. 464, 249 S. W. 798, 36 A. L. R. 1250; Murphy v. 
Metropolitan Life Ins. Co., 152 Ga. 393, 110 S. E. 178; Armster v. Metropolitan Life 
Ins. Co., 207 Ill. App. 514; Supreme Lodge v. Overton, 203 Ala. 193, 82 So. 443, 16 
= L. R. 649; Hatch v. Mutual Life Ins. Co., 120 Mass. 550, 21 Am. Rep. 541; Wells 

New England Mutual Life Ins. Co., 191 Pa. 207, 43: A. 126, 55- LR. A "327, 71 
in. St. Rep. 763; McDonald v. Order of Triple Alliance, 57 Mo. App. 87; 14 
R. GL, i277. 

It is true that in many of these decisions the existence of the incontestable clause 
in the policy was a persuasive factor in the case. The weight of authority seems to 
favor the validity of these contracts, however, and in view of the reasons, well stated 
in Weeks v. New York Life Ins. Co., supra, we hold there was no forfeiture of the 
insurance or avoidance of liability by reason of Diamond’s ex€cution as a result of the 
crime he committed. 

Who, then, is entitled to recover? 

Obviously the answer must be found in the policy, the contract that fixed the 
rights of all parties. 

{2] The beneficiary’s rights were fixed and determined by the policy. They 
could not be enlarged nor restricted by any criminal action of the assured. Hers 
was a naked expectancy—an inchoate right, liable to be defeatd by her death prior to 
that of the assured, or by a change in the beneficiary made by the assured during the 
life of the policy. Supreme Council Royal Arcanum v. Behrend, 247 U. S. 394, 38 
S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966; In re Hogan, 194 F. 846, 114 C. C. A. 634. 
It is likewise apparent that the assured could not, by his own wrongful deed, enlarge 
his interest under the policy, or, by the same means, diminish or restrict the rights 
of another. 

[3] We fail to find anthing in the contract that would support a recovery by 
appellant. It was only in case the beneficiary survived the assured that she could 
recover. Assured’s wrongful act had no bearing upon the maturing of the poilcy, 
and it was the death of the assured (not the death of the beneficiary) that created the 
liability. Appellant must rely upon the strength of his own claim, not on the weak- 
ness of his adversaries’ position. The court struck out his answer, because appellant 
had no interest in or claim to the proceeds of these policies. He does not strengthen 
his position by attacking the claim of his opponents. 

To recover in this case, however, appellees need only rely upon their rights, fixed 
as they were by the terms of the contract. Recovery was not affected by the death 
of the beneficiary. The insurance was in full force, notwithstanding the death of the 
beneficiary. The policy being in full force and effect after the beneficiary’s demise, 
the rights of the living parties were unchanged. The assured had the unqualified 


right before and after the death of the first named beneficiary to change the beneficiary. 
The decree is affirmed. 


TABOR v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 2464.) 
(Circuit Court of Appeals, Fourth Circuit. June 8, 1926.) 


13 Federal Reporter (2d) 745 
1. INSURANCE. 


Evidence as to whether insured had committed suicide, so as to preclude recovery 
under policy, held to present question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 
2. INSURANCE. 

Presumption on issue of suicide raised by insurer is that deceased did not take 
his own life, but came to his death either accidentally or at hands of another. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INSURANCE. 

Burden of establishing defense of suicide is on insurer interposing such plea. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
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4. INSURANCE. : : 

Where evidence of suicide is circumstantial, it fails as defense to life policy, 
unless circumstances exclude with reasonable certainty any hypothesis of death by 
accident or act of another. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

5. INSURANCE. ~ 

Determination of whether insured committed suicide held for jury, unless suicide 
was established conclusively: 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

In Error to the District Court of the United States for the Southern District of 
West Virginia, at Bluefield; George W. McClintic, Judge. 

Action by Rosa B. Tabor against the Mutual Life Insurance Company of New 
York. Judgment for defendant, and plaintiff brings error. Reversed. 

G. W. Howard, of Welch, W. Va. (Harman & Howard, of Welch, W. Va., on 
the brief), for plaintiff in error. 

George S. Couch, of Charleston, W. Va. (Brown, Jackson & Knight, of Charles- 

ton, W. Va., on the brief), for defendant in error. 
Before Waddill, and Parker, Circuit Judges, and Etnest F. Cochran, District 
udge. 
J Wena, Circuit Judge. This is an action in assumpsit, brought by Rosa B. 
Tabor, plaintiff, against the Mutual Life Insurance Company, a corporation, defendant, 
to recover on a policy of insurance issued by the defendant to Clifton C. Tabor, in 
which policy plaintiff was named beneficiary. Upon the conclusion of all the evi- 
dence, the trial court, on motion of the defendant, directed the jury to find a verdict 
for the defendant, which was accordingly done, and judgment for defendant entered 
thereon, from which action the writ of error herein was sued out. The parties 
will be referred to by their titles in the District Court. 

The policy was for the sum of $5,000, and contained a provision for double 
indemnity in the case of death resulting directly from bodily injury, independently and 
exclusively from all other causes, and effected solely through external, violent, and 
accidental means, provided, however, that this double indemnity should not be payable 
in the event of assured’s death by his own act, whether sane or insane. The policy 
was incontestable after two years for any cause, except nonpayment of premiums, and 
provided that the company should not be liable thereunder in the event of the assured’s 
death by his own act, whether sane or insane, during-the period of one year after the 
date of issue of the policy. The policy was written on February 27,°1924, and within 
less than six months thereafter, to wit, on the 14th of August, 1924, the insured died 
of gunshot wounds, which the defendant claims were self-inflicted. The defendant 
pleaded non assumpsit, and set up as a special ground of defense, in accordance with 
section 64 of chapter 125 of the Code.of West Virginia, that the plaintiff was not 
entitled to recover under the provisions of said policy concerning suicide. The suicide 
provisions in question in the assured’s application for insurance was as follows: 

“During the period of one year following the date of issuance of this policy of 
insurance, for which application is made, (a) the risk of death will not be covered 
by the policy if such death occur by his own act, whether sane or insane.” 

The provision on the same subject contained in the policy issued pursuant to such 
application was: 

“Suicide ——The company shall not be liable hereunder in the event of the assured’s 
death by his own act, whether sane or insane, during a period of one year after the 
date of issue of this policy.” 

[1] The evidence shows that at 4 o’clock in the afternoon of August 13, 1924, 
Clifton C. Tabor, who was 34 years of age, accompanied by a young girl 17 years of 
age, by the name of Edna B. Phillips, walked from Wilcoe, McDowell county, W. Va., 
up a hollow or ravine nearby, known as Grapevine Hollow, where they sat on a grass 
plot until about 6 p. m., when two pisto) shots were heard by sundry witnesses who 
lived substantially at the scene of the shooting. 

A brief summary of the testimony as detailed by the witnesses, particularly those 
at the scene of the tragedy, will be given, with a view of showing as nearly as may be 
the real facts and circumstances surrounding the death of the assured, though neces- 
sarily the true solution of the same will depend largely upon the reasonable and fair 
inferences to be drawn from what occurred. The testimony of Miss Phillips, who 
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was examined for the defendant, will be first given, quoting from the record, because 
of her prominence in connection with the affair, and the testimony of the other wit- 
nesses for the defendant will be then given, as following hers in natural sequence. 

Edna B. Phillips, a witness for the defendant, upon being called, testified as 
follows: 

“That she lived at Pageton, W. Va., and would be 18 years of age on the 20th 
day of April, 1925; that she lived with her father and mother; that she was with 
Clifton C. Tabor on August 13, 1924, when he received the gunshot wound in his left 
breast; that they were up at Grapevine Hollow, in McDowell county, near the power 
house; that she was behind the power house when Tabor received the wound; that 
she had known Cliff Tabor about four years, they having corresponded frequently 
during that time; that on August 13, 1924, she met Tabor at Hyman’s store; that 
Tabor suggested they go up Grapevine Hollow, and they did; that they went up and 
sat down there behind the tipple, on a grassy place; that Tabor asked her, if he would 
shoot her, would she shoot him, and she said she would not do it; that Tabor then 
asked, ‘Did I believe there was any hereafter?’ and she replied, ‘Sure, I did,’ and then 
asked him if he did, arid said, ‘No,’ and that Tabor said he was not afraid to die; 
that she did not see the first shot fired, as she was looking at a lady up on the hill, 
who was washing her hands; that after the first shot fired she tried to get to her 
feet, and some time after did get up; that she screamed and ran; that in a few min- 
utes afterwards there was a second shot fired; that between the first and second 
shots Tabor told her ‘that he shot himself.’ He said ‘he done it accidentally; that he 
would not have done it for nothing, but he said he done it accidentally ;’ that Tabor 
asked her to hand him the revolver, and she would not; that, just as the second shot 
was fired, she turned around toward Cliff Tabor, and it went off; that she saw Tabor 
with the revolver in his hand, said ‘it was up like this,’ and that she illustrated, by 
using the court’s gavel, just what position Tabor held the revolver in, holding the 
gavel in her right hand and pointing toward her left breast; that after the shots were 
fired she noticed fire, she believed, on his right breast; that it was on the side where 
the bullets had entered; that she can read and write. 

“On cross-examination, stated that she had known Clifton C. Tabor about four 
years, and that she saw him pretty frequently during that time; that he was of a 
jovial, lively disposition; that previous to the time she said he shot himself, and prior 
to the time she said he spoke of committing suicide, she had never heard him make 
any such remark before that time; that she went to Wilcoe from Welch about 10 
o'clock on the morning that Tabor shot himself; that just after she got off the train, 
and went to Williams’ store, she first saw Clifton Tabor that day; that she and Tabor 
had not quarreled that day, and were the best of friends; that they had never had any 
quarrel with each other; that she knew of no earthly reason why Tabor should have 
shot himself; that so far as she knew Tabor was not in any trouble or worried about 
anything ; that he’ had not, on that day, spoken of going to Graham to see his mother; 
that he told her he was going to Graham, but did not say he was going to see his 
mother; that she told him to go on, and he replied he would wait and go the next 
day; that * * * Tabor did nothing indicating that he would carry out his inten- 
tion to commit suicide; that she saw him take the loads out of his pistol and lay them 
on the ground, and said, ‘Cliff, be careful, that gun might go off,’ and he replied, 
‘No, it won’t;’ that Tabor then put the cartridges back, and laid the gun on the 
ground, and then took it up, and the witness turned her head and was looking at the 
lady washing ,and the gun went off. and the witness jumped up and ran to the corner, 
and stayed there a few minutes, and as she turned around the gun went off again; that 
it was two or three minutes between the two shots; that, just as she turned around, 
the gun went off; she said, ‘I don’t just exactly know whether I seen nary one of 
them. I didn’t see the first one fired.’ ” 

At the end of her statement, the witness denied having made a statement in the 
presence of Lewis and Werrels that insured “dropped the gun and it went off, and he 
picked it up, and it went off again.” 

The defendant next called B. G. Werrels, postmaster at Wilcoe, who testified that 
the shooting occurred within about 100 yards of his house; that he was within about 
100 yards of Tabor when he heard the first shot; that it was about two minutes 
before the second shot was fired; that Gunnes, who lived up the right-hand hollow, 
ran across to the place where the shooting was heard; that he went to the scene of 
the shooting, and Cicero Lewis ran out of the left-hand hollow; that Tabor was lying 
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on his back alongside of the hoisting house; that Cicero Lewis said Tabor’s clothing 
was on fire; that witness put the fire out on one side and Lewis on the other. The 
witness, on cross-examination, stated that the girl (Edna Phillips) said that Tabor 
dropped the pistol, and it went off, and that he dropped it, and it went off again. _ 
Clyde Lavinder, another witness for the defense, stated that he lived at Wilcoe, 
and was within about 200 feet of Clifton Tabor on the 13th of August, when he was 
shot; that he had gone off the hill to get his dog, and heard the first shot, and stepped 
back three or four steps, and the second shot went off, thaf, after the first shot was 
fired, he stepped back to where he could see, and saw Edna Phillips standing up, 
screaming, and then the second shot went off; that he was looking at Edna Phillips 
when the second shot was fired, and saw her “very nice,” but could not see Mr. 
Tabor, as he was lying in the weeds; that he could see one of her arms; that he did 
not see her fire the second shot; that he could have seen her if she had used her right 
hand, but could not see her left hand. On cross-examination, witness stated that it 
was about a minute between the first and second shots. 
R. L. Taylor, another witness offered in behalf of the defendant, who lived in 
Bluefield, was a federal prohibition officer, and had been chief of police of the city of 
«Bluefield for four years, and a member of the National Guard since 1895, and was in 
the Spanish-American War, and had had about 14 years’ experience in the use of 
rifles and revolvers, testified as an expert as to the improbability of the happening of 
the accident from the indications of the wound and the manner in which the same was 
apparently inflicted, as well as the improbability of the pistol discharging upon falling 
to the ground. 
The plaintiff, Rosa Tabor, mother of the insured, was called as a witness in her 
own behalf, and testified as to the death of her son in the hospital at Welch, W. Va. 

Dr. C. F. Hicks, proprietor and owner of the Grace Hospital, was also called by 

the plaintiff, and testified as to the death of Tabor in his hospital at 10:30 on the 
morning of August 14, 1924, from a gunshot wound in the lung and chest; that there 
were two wounds, a bad one near the apex of the heart, about the left nipple, between 
the fourth and fifth ribs; that one bullet made its exit at the back of the chest, close 
to the tenth or twelfth rib, below where the bullet entered; that the other bullet did 
not come out; that both ranged backward and downward; that both wounds were 
from bullets fired from a rather large caliber gun; that both shirts were burned over 
an area of probably 8 or 10 inches square; that deceased had on a cotton outer shirt and 
a cotton undershirt ; that powder burns were on the left chest, and were termed “first 
degree burns, producing a red area and breaking of the skin;” that he was unable to 
state whether there were any real powder or specks or not, but thought there was; 
that the two bullet wounds were about an inch and a half or probably two inches apart. 
Cicero Lewis was also called as a witness in behalf of the plaintiff, and testified 
that he lived at Wilcoe, had known the deceased six or seven years, and was well 
acquainted with him; that he kept a pool room at Wilcoe; that he had been a brake- 
man on the railroad; that the place at which Tabor was wounded was 150 yards from 
his home; that he heard the first shot while getting up from the supper table, and 
walked from the table to the other room, when the second shot was fired; there being 
an interval of about a minute between the shots; that he and Charlie Moore ran down 
the hill, reaching Tabor about a minute and a half after the second shot; that they 
found him on the ground, and the gun about 20 inches back of his head; that Tabor’s 
shirt was on fire, and that Tabor was scratching at the fire on his chest; that the girl 
(Edna Phillips) was there with Tabor and about 5 or 6 feet away; that she was 
twitching her hands and crying; that the witness inquired, “Who did this?” and Tabor, 
raising his head up, stated, “It was an accident, Lewis,” and laid back again; that 
witness then inquired, “Is this Cliff Tabor?” and either Tabor or the girl stated, 
“It is;” that Charlie Moore ran after the brother of Tabor, and the witness ran to 
call Werrels, the postmaster, who lived right below where they were; that, upon the 
arrival of Werrels, witness stated, “Cliff, how did this happen?” and Tabor’ replied, 
“It was an accident;” that Werrels had gotten there about a minute and a half 
after witness had .come; that, in response to the question, “Cliff, how did this happen?” 
Taber first said, “I did not do it,” then caught his breath, and stated, “It was 
an accident ;” that witness thought Tabor was dying when he reached him, as he had 
his eyes rolled back, and looked like he was helpless and life was leaving him; 
that witness saw Tabor about every day, or every other day, that he regarded 
Tabor as a good. sociable fellow, always in a good humor, and had no worries that 
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witness could tell; that he seemed to be in good health, and he knew of no illness 
upon Tabor’s part prior to the time of his death. 

On cross-examination, Lewis stated that he was a car inspector, and used to 
brake on the railroad; that Tabor had ceased to work on the railroad for about 
a year; that Wilcoe was about five miles above Welch; that a mine of the United 
States Coal & Coke Company was located there, and that he knew the location oi 
the engine hoist of that company, being about 150 yards down the hollow from 
where witness lived; that the dimensions of the hoist house were about 30x40, 
being a stone building; that between the hoist house and the hillside was a_ level 
grassy place; that the hoist house was about a quarter of a mile from the railroad 
station at Wilcoe; that he and:-Mr. Werrels put out the fire on the shirt and under- 
shirt on the left breast of Tabor. 

On re-direct examination the witness Lewis: further testified that Aubrey H. 
Tabor, the brother of deceased, for whom Charlie Moore had gone, came within five 
or ten minutes, and while witness was still there; that Aubrey Tabor stated, “Cliff, 
how did this happen?” and Cliff replied, “It was an accident”; that Aubrey said, 


, 


“Now, Cliff, tell me the truth,” and Cliff said, “Aubrey, I never told you a lie in 
my life.” 

; Aubrey H. Tabor, another witness called for the plaintiff, testified that he was 
the brother of the deceased; that the latter was 34 years of age at the ime of his 
death; that the witness lived at Wilcoe, and had been living there 13 years, being 
general yardmaster of the Norfolk & Western Railway Company; that he saw his 
brother two or three times a day; that for some time prior to his death his brother 
was in good health and good physical condition; that his brother was single and of 
a lively disposition, more so than any of the rest of the family, and made more 
friends; that the witness knew of no occurrences in his brother’s life that should 
have brofight about any worries on his part or would have caused him to take his 
life; that when witness got to where his brother was there was quite a crowd 
gathered; that he recalled the Phillips girl being there; that he got to where his 
brother was in not over five minutes after being informed by Moore that his 
brother was shot; that his brother stated he was fooling with the gun, and it went 
off accidentally and shot him; that the witness had an idea of something else; that 
his brother said to the witness, “Now, Aubrey,” and kind. of protested, and then 
said, “Aubrey, you know I have never told you a lie in my life; I did it, but I did it 
accidentally.” 

It was stipulated by counsel representing both sides that Cliffton C. Tabor, at 
the time of his death, was a tax-collecting deputy sheriff of McDowell County, 
W. Va., with the right to carry a revolver, and had been such for some time prior 
to the 13th of August, 1924. The plaintiff also offered rebuttal testimony as follows: 

Cicero Lewis testified that Edna Phillips, in the presence of B. G. Werrels, Mr. 
Goings, and other people, when asked how the accident happened, said, in substance, 
that Tabor dropped the pistol and it went off, and he picked is up and it went off 
again. 

R. H. Powell, a witness called by the plaintiff in rebuttal, testified as to his 
intimate acquaintance with Clifton C. Tabor for about 10 years, of his seeing Tabor 
frequently, that he was of a jovial, bright, and happy disposition; and that he saw 
him as late as 10 o’clock on the morning of the shooting, and there was nothing 
unusual in his mental or physical condition. ; 

; Upon the pleadings and proofs thus stated, it will be readily seen that the ques- 
tions for determination are whether the trial judge was warranted in taking the 
case from the jury, directing a verdict in the defendant’s favor, and rendering judg- 
ment thereon. The character of the case cannot, of course, be lost sight of in 
determining the propriety of the-court’s action as to whether the plaintiff's intestate 
committed suicide or came to his death as the result of accident or the act of 
another. It is conceded by the defendant that, on the issue of suicide thus raised, 
the burden of proof is upon it to establish the suicide of the deceased, and that the 
presumption is that he did not take his own life; that the defendant cannot recover 
on the issue thus raised, unless the fact of the defendant’s intestate having taken 
his own life be so clearly established by the evidence as to be inconsistent with any 
other reasonable theory than that he deliberately destroyed himself; that is to say, 
that his death was not brought about by accident, or resulted from the act of another. 

[2-5] In considering the crucial questions thus arising in this case, it seems 
clearly settled: (1) That the presumption on the issue of suicide raised by the de- 
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fendant is that the deceased did not take his own life, but came to his death 
either accidentally or atthe hands of another, (2) That the burden of proof to es- 
tablish the defense of suicide is upon the defendant interposing the plea. (3) That, 
when the evidence of suicide is circumstantial, the same fails as a defense, unless the 
circumstances exclude with reasonable certainty any hypothesis of death by acci- 
dent, or by the act of another. (4) That the determination of these questions was 
for the jury, and not the court, unless the fact of suicide was established so con- 
clusively as to leave no room for doubt or reasonable inference to the contrary ; 
in a word, that the facts and circumstances were such as to be inconsistent with any 
other cause of death than that of suicide, and to so unmistakably lead to that result 
that no fair-minded and intelligent person could reach any other conclusion. Y 

We might cite authorities without limit to sustain these several positions, but 
perhaps none do so more clearly than the decisions of our own court rendered _com- 
paratively recently. In Fidelity Mut. Life Ass'n v. Miller et al., 92 F. 63, 70, 34 
Cc. C. A. 211,°215 (C. C. A. 4th), involving the defense of suicide by drowning, the 
late Judge Morris of the Maryland district, instructed the jury that the burden to 
establish such defense was upon the defendant interposing the same, that the presump- 
tions were against suicide, and that the questions arising upon such issue were for the 
jury and not the court; the learned judge saying: 

“The plaintiffs’ second prayer asked me to say to the jury that upon the issue 
of suicide there was no legally sufficient evidence from which they can find that 
Percy committed suicide. I refuse this prayer, and leave the question of suicide to 
the jury. It is a matter with which a jury of 12 men is better able to deal than a 
single judge. Suicide is a matter generally incapable of direct proof, and as to 
which the jury are entitled to draw such reasonable inferences as the proven facts 
justify to the minds of men experienced in the affairs of life.” 

The rulings of the trial court in that case were approved by this court, and 
the verdict and judgment rendered.in favor of the plaintiff affirmed. 

In Parrish v. Order of United Commercial Travellers, 232 F. 425, 146 C. C. A. 
419, a much more recent decision, this court gave much thought to and reviewed the 
general subject under consideration here, and in.an opinion by Judge Woods covered 
virtually every feature of this case. In the Parrish Case the decease was found 
dead in his own room, with his hand on a pistol lying between his legs, and a hole 
in his head. The plaintiff insisted, having regard to the presumption against death 
from suicide, and the burden of proof in rspect to such defense, that a verdict 
should be instructed in his favor. This, however, the court declined to do, and 
submitted the case to the jury with appropriate instructions, and the jury rendered 
verdict in favor of the defendant. Judge Woods, speaking for the unanimous court 
on the appeal from that decision said: 

“Did this evidence require the District Judge to direct a verdict for the plaintiff, 
or to leave the issue of accidental death or suicide to the jury? In Cosmopolitan 
Life Ins. Co. v. Koegal [Koegel] 104 Va. 619, 52 S. E. 166, the Supreme Court of 
Appeals states the rule that: ‘Where the evidence of self-destruction is circum- 
stantial, the defendant fails, unless the circumstances exclude with reasonable cer- 
tainty any hypothesis of death by accident or by the act of another.’ We cite a 
few of the many authorities holding this rule to be now unquestioned and restating 
it in different forms: Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 
1360, 32 L. Ed. 308; Life Ins. Co. of Va. v. Hairston, 108 Va. 832, 62 S. E. 1057, 
128 Am. St. Rep. 989; Metropolitan Life Ins. Co. v. De Vault, 109 Va. 392, 63 S. E. 
982, 17 Ann. Cas. 27; Sou. Atl. Life Ins. Co. v. Hurt, 115 Va. 398, 79 S. E. 401; 
Cochran y. Mutual Life Ins. Co. (C. C.) 79 F. 46; Fidelity & Casualty Co. v. 
Egbert, 84 F. 410, 28 C. C. A. 281; Tackman v. Brotherhood of Am., 132 lowa, 64, 
106 N, W. 350, 8 L. R. A. (N. S.) 974; Cady v. Fidelity & Casualty Co., 134 Wis. 
322, 113 N. W. 967, 17 L. R. A. (N. S.) 260; Wilkinson v. A&tna Life Ins. Co., 
240 Ill. 205, 88 N. E. 550, 25 L. R. A. (N S.) 1256, 130 Am. St. Rep. 269; Krogh 
v. Modern Brotherhood of Am., 153 Wis. 397, 141 N. W. 276, 45 L. R. A. (N. S.) 
404; Bohaker v. Travelers’ Ins. Co., 215 Mass. 32, 102 N. E. 342, 46 L. R. A. 
(N. S.) 543; Boynton v. Equitable Life Ins. [Assur.] Soc., 105 La. 202, 29 So. 
, 52 L. R. A. 687; Mallory v. Travelers’ Ins. Co., 47 N. Y. 52, 7 Am. Rep. 410. 
“In the Virginia cases, and all others to which we have referred, the ques- 
was not whether the jury should have been directed to find for the plaintiff, 
but whether a verdict in favor of the plaintiff should be set aside, on the ground that 
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the evidence conclusively proved suicide. In view of the frequency of suicide, it 
cannot be doubted that some courts have gone very far in applying the rule of 
presumption against it; but all the authorities agree that, although the presumption 
is against suicide and the defendant must take the burden of showing it by clear 
and satisfactory evidence, and that the jury should be so instructed, yet where there 
is evidence so tending to support the defense of suicide that reasonable men might 
differ as to whether the inference of suicide or accidental death should be drawn, 
then the inference must be drawn by the jury and not the court. We find no clearer 
statement of the test required by common sense than that thus given in Life Ins. 
Co. of Va. v. Hairston, supra, by the Supreme Court of Appeals of Virginia, speak- 
ing through Judge Keith: “We are of opinion that the defense of suicide should 
be established by clear and satisfactory proof, such as is required to establish a 
fraud.’” 

As amplifying what was said by Judge Woods with particular regard to some 
of the features of this case, reference may be made in some of the leading cases 
bearing thereon. In Pythias Knights’ Supreme Lodge v. Beck, 181 U. S. 49, 53, 
21 S. Ct. 532, 533 (45 L. Ed. 741) Mr. Justice Brewer, speaking for the Supreme 
Court, said: 

“Whether the deceased committed suicide was a question of fact, and a jury is 
the proper trier of such questions. It is not absolutely certain that the deceased 
committed suicide. * * *” 

In Home Benefit Ass’n v. Sargent, 142 U. S. 691, 700, 12 S. Ct. 332, 335 (35 
L. Ed. 1160), Mr. Justice Blatchford, speaking for the Supreme Court, said: 

“* * * The jury were entirely at liberty to properly find that that wound, 
although self-inflicted, was accidental. The proofs of death and the entire evidence 
at the trial left it in doubt how Hall’s death was caused, and it was for the jury 
to determine by their verdict. The court charged the jury that if they should find 
that Hall’s death was caused by accident, they should find for the plaintiff. There 
was no exception to that instruction, and the case was tried on the theory that that 
was a correct construction of the policy. * * *” 

In Metropolitan Life Ins. Co. v. Williamson, 174 F. 116, 117, 98 C. C. A. 
90, 91 (C. C. A. Fifth Circuit), Judge Shelby, speaking for the court, said: 

“* * * Whether he took the morphine with suicidal intent or not is a question 
of fact. No one can read all the evidence, and say that it conclusively and unques- 
tionably shows that he did so. It is not inconsistent with the evidence to conclude 
that he took an overdose accidentally—that he intended only to take an amount suffi- 
cient to relieve his suffering, and to secure sleep. The trial court clearly should 
not be reversed for submitting the question as to suicide to the jury. The authori- 
ties on this point, in cases involving the same question, are conclusive * * *”— 
citing Pythias Knights’ Supreme Lodge v. Beck, 181 U. S. 49, 21 S. Ct. 532, 45 
L. Ed. 741, supra, and Fidelity & Casualty Co. v. Love, 111 F. 773, 49 C. G. A 
602. Certiorari to the Supreme Court was denied in the Williamson Case, supra. 
215 U. S. 608, 30 S. Ct. 409, 54 L. Ed. 347. : 

In South Atlantic Ins. Co. v. Hurt, 115 Va. 398, 401, 79 S. E. 401, 402, the 
Supreme Court of Appeals of Virginia held that: 

“While two grounds of defense were set out by the defendant company, the 
record discloses that the real contest was that the insured committed suicide within 
twelve months after the date of the policy. The great weight of authority, both 
text-writers and decisions, agrees that in a case of this kind the burden is upon the 
defendant to show by clear and satisfactory evidence that the insured did actually 
commit suicide; that a mere preponderance of evidence will not suffice. In the 
case of Cosmopolitan Life Ins. Co. v. Koegel, 104 Va. 619, 52 S. E. 166, it is held 
that “the defense of suicide, to avail, must exclude every hypothesis of accidental 
death. The party making the defense has the burden of proof. It will not be pre- 
sumed. The mere fact that the body of an insured is found with a pistol in his 
hand and a bullet wound in his head is not sufficient to prove suicide.” In that 
case, quoting with approval from high authority, it is further said: ‘Accidental 
death will be presumed, and this presumption must be overcome by the proof of 
facts which exclude every hypothesis of death except by suicide.’ And, further, 
that ‘when the evidence as to whether death was accidental or suicidal leaves the 
question in doubt, the presumption is in favor of accident.’ 


“The doctrine laid down in the Koegel Case, supra, is adhered to and emphasized 
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by this court in the subsequent cases of Life Insurance Co. of Va. v. Hairston, 
108 Va. 832, 62 S. E. 1057, 128 Am. St. Rep. 989, and Metropolitan Life Insurance 
Co. v. De Vault, 109 Va. 392, 63 S. E. 982 [17 Ann. Cas. 27]. In the last-named 
case it is said: ‘When the evidence of self-destruction, is circumstantial, the defendant 
fails unless the circumstances exclude with reasonable certainty any hypothesis of death 
by accident.’ The principles announced in the Virginia cases prevail with unanimity 
in numberous cases in point from other jurisdictions where the defense of suicide is 
sought to be established by circumstantial evidence. * * *” 

In McKendree v. Southern Life Ins. Co., 112 S. C. 335, at page 337, 99 S. E. 
806, 807, the Supreme Court of South Carolina said: 

“Action upon two contracts of insurance upon the life of S. Marshal Mac- 
Kendree. The court directed a verdict for the defendant, upon the ground that the 
only reasonable conclusion to be drawn from the testimony was that the insured 
had suicided, which act by the words of the contract avoided the same. (1) A 
careful consideration of the testimony, after two arguments, brings us to the now 
settled conclusion that the issue of how the deceased met his death ought to have 
been submitted to the jury. The presumption of fact is that a man will not take 
his own life. Every action of a man, voluntary and involuntary, tends to preserve his 
life. The testimony in this case did not so far and so surely overcome that pre- 
sumption as to have warranted the court to take issue from the jury.” 

In Balto. Life Ins. Co. of Balto., Md., v. Fahrney, 132 Md. 222, at pages 
229, 230, 103 A. 450, 452, the Court of Appeals of that state said: 

“In passing upon the action of the court in rejecting these prayers, we are not 
called upon to decide whether there is a preponderance of evidence in favor of 
suicide or death by accident; but, as we have said, we are asked to decide as a 
matter of law that upon the evidence offered the insured intentionally and designedly 
took his own life. To warrant us in so deciding, the evidence offered to overcome 
the presumption of death from accident should be so convincing that there could 
not reasonably be two opinions touching the result; for, if it were otherwise, it would 
be an invasion of the province of the jury to take the case from it. The question 
here, then, is: Are the facts proved such as to exclude every other reasonable 
inference than that the insured voluntarily took his own life? * * * The evidence 
offered to overcome the presumption of death from accident is not, we think, so 
convincing as to enable us to say there could not reasonably be two opinions as 
to how he met his death, by accident or suicide * * *” (citing cases). 

In Goodbar v. Life Ins. Co., 89 W. Va. 221, 231, 108 S. E. 896, 900, President 
Ritz, speaking for the Supreme Court of Appeals of West Virginia, said: 

“Instruction No. 3 is on the question of suicide. It tells the jury that, if there 
is a doubt whether the insured came to his death by suicide or natural causes, and 
there is no convincing evidence upon the cause of his death, the law presumes that 
his death was produced by natural causes; that the law requires more than a 
preponderance of the evidence to establish suicide; that every hypothesis consistent 
with death from natural causes must be excluded. This instruction is a fair state- 

ent of the law as to the character of proof required to establish death by suicide, 
and, while the defendant assigns as error the action of the court in giving it, no 
reason is given or argument adduced to support the assignment.” 

The decisions of the Supreme Court of North Carolina will be found to be in 
accord with those of the other states of this circuit on the questions involved in 
the instant case. Thaxton v. Ins. Co., 143 N. C. 33, 36, 39, 55 S, E. 419; Baker 
v. Massachusetts Mut. Life Ins. Co., 168 N. C. 87, 88, 83 S E. 16. 

We can but feel, having regard to the peculiar facts and circumstances of this 
case, that the trial court was plainly in error in withdrawing the same from the 
consideration of the jury, and in directing a verdict and entering judgment thereon 
in favor of the defendant. The case is one, having regard to the many angles 
from which the testimony may be viewed, the weight that should properly be given 
thereto, and the fair and reasonable inferences that may be drawn therefrom, that 
particularly calls for determination by a jury, the constituted triers of the facts, 
rather than the judgment of a single judge. 

Reversed. 
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EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v STINNETT 
(No. 4443.) 
(Circuit Court of Appeals, Sixth Circuit. June 9, 1926.) 
13 Federal Reporter (2d) 820. 

2. INSURANCE—EVIDENCE HELD ADMISSIBLE AS REBUTTAL OF 
EVIDENCE SHOWING POSSIBLE REASON FOR SUICIDE OF IN- 
SURED IN ACTION ON LIFE POLICY. 

Where defendant in an action on a life policy, in which the defense was suicide, 
had introduced evidence of a-large indebtedness of deceased, as tending to show a 
possible reason for the act, letters were admissible on behalf of plaintiff showing 
that the indebtedness was not due, nor pressing, but that insured was negotiating 
with a view to its payment in advance of maturity. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. INSURANCE. 

In action on life policy, burden is on defendant to establish defense of suicide, 
and court should not direct verdict for defendant on that issue, unless facts and 
circumstances proved are such as to permit of no other reasonable inference. 

(For other cases, see Insurance Dec. Dig. §§ 646[7], 668[12].) 

4. INSURANCE. 

Evidence held not to establish defense of suicide, as matter of law, in action on 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

In Error to the District Court of the United States for the Western District 
of Kentucky; Charles I. Dawson, Judge. 

Action at law by Sophia Bell Stinnett against the Equitable Life Assurance 
seoely at the United States. Judgment for plaintiff, and defendant brings error. 

rmed. 

Action was brought by Sophia Bell Stinnett, as administratrix of the estate of 
William A. Stinnett, upon a life insurance policy in the sum of $25,000 on the life 
of William A. Stinnett, issued March 4, 1922, by the Equitable Life Assurance 
Society of the United States. This policy contained the following provision: “Self- 
destruction, sane or insane, within one year from the date of issue thereof, is a risk 
not assumed by the society under this policy. In such an event the society’s liability 
shall be limited to an amount equal to the premium actually paid.” On October 8, 
1922, Stinnett’s dead body was found in a lake near Earlington, Ky. 

On the preceding Friday, Stinnett had ridden with Damron from Madisonville, 
Ky., where he lived, to Earlington. On the way over he had asked Damron about 
bathing in the lake near Earlington, and was told he would have to have a bathing 
suit, which he could get at the St. Bernard Coal Company’s store. When they 
reached Earlington about 9:30 a.m., they separated, with the understanding that 
they would meet for the return trip in the afternoon of the same day. 

Stinnett tried to buy a bathing suit at the coal company’s store and was told 
by a clerk that they had none in stock, but he could find one at the hardware store 
across the railroad. Shortly thereafter Stinnett was seen walking near the city 
limits. Later, and at his request, he rode with a rural mail carrier about three- 
quarters of a mile beyond Earlington. He told the mail carrier he was going to the 
lake for a bath, and asked if he would need a bathing suit. He requested to be let 
out at the lake, and asked if there was a bathing manager, and was told that there 
was not. When the mail carrier last saw him he was walking down a little road lead- 
ing from the highway to the lake. He was not seen again by any one until the 
following Sunday morning, when his hat was found on the bank, two or three feet 
from the water’s edge, and his body, fully dressed, was shortly thereafter discovered, 
standing in about five feet of water, slightly bent, with just the side of his head 
showing out of the water. One foot was deeply embedded in the mud, and the 
other slightly in advance. 

The Assurance Society, for answer to the plaintiff’s petition, averred that 
Stinnett had committed suicide, within one year from the date of the issue of the 
policy and that this was not a risk assumed by the society, but, on the contrary, 
its liability was limited to an amount equal to the premium actually paid, to wit, 
$446.75, for which amount it offered to confess judgment. The plaintiff, by reply, 
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denied that Stinnett had committed suicide. Upon the issue so joined, the jury 
returned a verdict for the plaintiff in the sum of $25,000. A motion for a new trial 
was overruled, and judgment was entered upon the verdict. 
on the brief), for plaintiff in error. ae 
Wm. Marshall Bullitt, of Louisville, Ky. (John E. Tarrant, of Louisville, Ky., 
FE. B. Anderson, of Owensboro, Ky., for defendant in error. 
Before Dennison, Donahue, and Knappen, Circuit Judges. 


DonanHvE, Circuit Judge (after stating the facts as above). [1] It is in- 
sisted on the part of the Assurance Society that the court erred in rejecting a cer- 
tified copy of the death certificate, filed as required by the law of Kentucky, in 
the bureau of vital statistics of that state. Section 2062a8 of Carroll’s Statutes 
provides that, where death occurs without a physician in attendance, it shall be 
the duty of the undertaker to notify the registrar of such death, who shall in turn 
notify the local health officer and refer the case to him for immediate investigation 
and certification, prior to issuing a burial permit, and that, if the circumstances of 
the case render it probable that the death was caused by unnatural or unlawful 
means, the registrar shall then refer the case to the coroner for his investigation 
and certification. It is further provided that any coroner, whose duty it is to 
hold an inquest on the body of any deceased person and make the certificate of 
death required for a burial permit, shall state in his certificate the nature of the 
disease, or the manner of death, and “if from external causes of violence whether 
(probably) accidental, suicidal or homicidal and in either case furnish such informa- 
tion as may be required by the state registrar to properly classify the death,” and 
section 2062a21 provides that a certified copy of this record.shall be prima facie 
eyidence in all courts and places of the facts therein stated. 


It appears from the certified copy of the record offered in evidence that the 
certificate in reference to essential statistical particulars as to sex, color, age, occu- 
pation, birthplace of the deceased, and other facts of like character, is signed “Robert 
Lory, Registrar.” Following this is what purports to be a medical certificate of 
death, wholly blank, except for the words .“the cause of death was as follows, 
suicide, drowning.” This is signed by Emmett Watts, coroner. The court excluded 
from the jury that portion of the certificate reading as follows: “Suicide,” which 
appears immediately before the word “drowning.” Counsel for defendant, excepted 
to this ruling, and further stated that, if he could not read the entire certificate, he 
would not read any part thereof. 


It does not appear that the Court of Appeals of Kentucky has construed this 
statute in reference to the admissibility of such a certificate in an action involving 
private rights only. That court. however. held in Atna ife Insurance Co. v. 
Milward, 118 Ky. 716, 82 S. W. 364, 68 L. R. A. 285, 4 Ann. Cas. 1092, that the ver- 
dict of a coroner’s jury is not admissible on the issue as to cause of death, in 
an action on an accident insurance policy. It also held, in Andricus v. Pineville 
Coal Co., 121 Ky. 724, 90 S. W. 233, that a certified copy of the report of the 
inspectors of mines might be received in evidence as prima facie proof of the con- 
dition of the mine when the inspection was made. The decisions of the courts of 
other states upon this question are in such direct conflict that they are not helpful. 

However, the question whether a cerified copy of a record of a death certificate 
made and filed as directed by the statute is admissible in evidence is not presented 
by the record in this case. Section 2062a8 authorizes the coroner, whose duty it is 
to hold an inquest on the body, to make the certificate of death required for a burial 
permit, but there is nothing in this record indicating that the local registrar referred 
this case to the coroner, or tending to prove that the coroner held an inquest or 
examined any witnesses to ascertain and determine the elie of death. That, how- 
ever, may not be important. If the coroner had authority to make this certificate 
without holding an inquest to determine the cause of death, this certificate was not 
made in conformity with the statute, which requires him to state the nature of the 
disease, or the manner of death, and, if from external causes of violence, “whether 
(probably) accidental, suicidal or homicidal.” The cause of death was drowning. 
That was a fact to be stated in the certificate, but whether the drowning was oc- 
casioned by accident, suicide, or homicide was not a fact to which the coroner 
was authorized to certify unqualifiedly, but on the contrary, only as to the probability. 

This provision of subdivision 8, considered in connection with subdivision ai, 
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carefully distinguishes between “cause of death,” which is a fact to be certified 
without any qualifications whatever, and the physician’s or coroner’s opinion, sur- 
mise, or conjecture as to the probability of whether this cause was occasioned by 
the intentional act of the deceased or by accident or homicide. The statute pro- 
vides that a certified copy of the record shall be prima facie evidence of the facts 
therein stated. This language clearly distinguishes between “facts” and “opinion” 
of the physician or coroner, and this distinction is emphasized by the word “prob- 
ably,” in connection with the violence that caused death. Under this construction 
the word “suicide” would be equally excluded from prima facie effect to be given the 
certificate as to facts therein stated even though the word “probably” is not used in 
connection with the word “suicide.” If it were conceded that a certified copy of a 
record made in conformity with the Kentucky statute might be received as prima 
facie proof that the deceased “probably” committed suicide, there is a substantial 
difference .between prima facie evidence of probability and prima facie evidence of 
an: ultimate fact. In other words, counsel contends that this certificate is, prima 
facie evidence that Stinnett committed suicide, while the most that could be claimed 
for it, if it met the requirements of the statute, would be that Stinnett had probably 
committed suicide. 

The defendant also called the coroner as a witness, who testified fully as to 
all matters and things within his knowledge in reference to the cause of Stinnett’s 
death, upon which he predicated his opinion that the cause of death was occasioned 
by suicide. It is clear from his testimony that he had no knowledge of any facts 
in connection with the death of Stinnett, further than as detailed by all the wit- 
nesses present when the body was found. For this reason, even if his certificate had 
been received as prima facie evidence of suicide, the effect thereof would have been 
wholly dissipated by his testimony, in which no claim is made that he had profes- 
sional skill, knowledge, or means of knowledge as to how the external cause of 
violence resulting in death was inflicted upon the deceased, and his conclusion that it 
was by suicide was based solely upon his interpretation of the facts not in dispute, 
and of which the jury was fully informed by the evidence. 

[2] It is further claimed that the trial court erred in admitting in evidence 
the McKenzie letters in reference to the indebtedness of the deceased for a large 
tract of timber land recently purchased by him in Louisiana. The defendant had 
introduced evidence tending to prove that Stinnett was largely indebted, and his 
financial affairs so involved as to indicate a motive for suicide. These letters 
were properly admitted, as tending to prove that this indebtedness fof this timber 
land was not due and pressing for payment, but, on the contrary, Stinnett was 
negotiating for the advance payment of this debt, if the creditors were willing to 
allow a satisfactory discount. These letters were also competent for the purpose of 
explaining the statement, made by Stinnett to the local agent of the insurance com- 
pany, that he was expecting to negotiate a loan of $50,000 and needed the policy as 
additional protection. Objections are urged, particularly to the admission of the 
letter of October 3d, received after Stinnett’s death. This objection is no doubt 
based upon the theory that this letter could not possibly have had any effect upon 
Stinnett’s mental attitude at the time of his death, but these letters were not intro- 
duced for that purpose. Stinnett knew that this debt was not due, but the letters 
were competent for the purpose of advising the jury as to the exact condition 
of Stinnett’s financial affairs, and relevant to the issued raised by the defendant in 
its efforts to show a possible motive for suicide. Even if these letters were not com- 
petent, their nature is such that their admission in evidence would not be reversible 
error. Section 269, Judicial Code (Comp. St. Ann. Supp. 1919, § 1246); Miller v. 
Continental Shipbuilding Corp. (C. C. A.) 265 F. 158-164. 

[3,4] It is further insisted that the court erred in overruling the defendant's 
motion for a directed verdict at the close of all the evidence. The burden was upon 
the defendant to prove by a preponderance of the evidence that Stinnett committed 
suicide. There is no direct evidence upon this subject, but it is insisted that as a 
matter of law the facts proven are subject to no inference other than suicide. 

There is little or no dispute as to the facts. Stinnett’s hat was found on the 


beach; there were footprints in the bed of the lake, trending in the direction of the 
place in the lake where his body was found fully dressed, in an erect position, 
with at least one foot firmly embedded in the mud. Stinnett told two of the wit- 
nesses he intended to take a bath in this lake. 


He knew he could not go into the 






Life] Aetna Life Ins. Co. v. Johnson 821 


lake naked, because both of these witnesses informed him he would be required to 
wear a bathing suit. He made some effort to obtain a bathing suit, but was evi- 
dently unsuccessful. Where his body was found the water was about five feet 
deep, but his foot was so deeply sunken in the mud that only the top of his head 
“which was a little sideways, could be seen out of the water.” His foot was so 
firmly embedded in the mud that it almost capsized the boat when an effort was 
made to pull him out, so that, whether or not he intended suicide when he waded 
into the lake, it was practically impossible for him to extricate himself after his 
foot had sunken in the mud and brought his head under water. It is said, however, 
that the water was probably higher on Friday than on Sunday morning. That may 
be true, and yet not high enough to cover his head, if he had not sunk in the mud. 

Stinnett was evidently a man of large affairs. He was considerably in debt, but 
was also the owner of a large amount of valuable property, so that his estate, after 
paying his debts, amounted to substantially $150,000. The evidence offered by the 
defendant wholly fails to show that Stinnett was in financial distress at the time of 
his death, or that his mental condition was other than normal. On the contrary, 
the evidence would indicate that Stinnett’s domestic life and financial affairs were 
such as to increase rather than diminish his natural desire to live. The law of 
self-preservation is so universal, and the love of life so implanted in the human 
heart, that the desire to live persists, even under the most distressing and unfortunate 
circumstances. For this reason the presumption is against suicide. 

The burden was upon the defendant to overcome this presumption, and establish 
by a preponderance of the evidence that Stinnett intentionally destroyed himself. 
Where there is no direct evidence of suicide, a court should not direct a verdict, 
unless the facts and circumstances proven are such as to permit of no other reason- 
able inference. In view of the uncontradicted evidence that Stinnett’s foot was 
sunken into the mud so as to bring his head under water, especially at the stage of 
water on the day he was drowned, and that it was so embedded it was practically 
impossible for him to extricate himself, the jury might reasonably reach the con- 
clusion that the facts and circumstances proven in this case were as consistent 
with accidental drowning as with suicide. For this reason the court did not err 
in overruling the motion for a directed verdict, nor did it err in its charge to the 
jury on this phase of the case. 

Judgment affirmed. 


ZETNA LIFE INS. CO. v. JOHNSON (No. 7078) 
(Circuit Court of Appeals, Eighth Circuit. June 3, 1926.) 
13 Federal Reporter (2d) 824. 

1. INSURANCE—GENERALLY NO RECOVERY CAN BE HAD ON POLICY, 
FIRST PREMIUM ON WHICH IS UNPAID ON DEATH OF INSURED, 
UNLESS PAYMENT WAS WAIVED BY INSURER. 

Recovery cannot generally be had on a policy not to take effect until first 
premium is paid, when it appears that premium was unpaid at date of death of 
insured, unless payment was waived by insurer. 

(For other cases, see Insurance, Dec. Dig, § 137[2].) 


2. INSURANCE—AGENT, UNLESS SO AUTHORIZED, CANNOT WAIVE 
REQUIREMENT THAT FIRST PREMIUM OF POLICY BE PAID BE- 
FORE IT BECOMES EFFECTIVE. 

When policy provides that no person, except designated’ officers, may alter or 
waive provisions thereof, an agent cannot waive requirement that first premium be 
paid before policy goes into effect, unless insurer authorizes such waiver. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


4. INSURANCE—DELIVERY OF POLICY ON INSURED’S ORAL PROMISE 
TO PAY HELD UNAUTHORIZED, AND NOT WAIVER OF REQUIRE- 
MENT THAT FIRST PREMIUM BE PAID BEFORE POLICY BECAME 
EFFECTIVE. 

Insurance agent held not authorized to deliver policy on insured’s oral promise 
to pay first premium within a few days, and thereby waive requirement that first 
premium be paid before policy became effective, notwithstanding rule authorizing agent 
to accept note in payment. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 











822 The Insurance Law Journal, Vol. 67 [Nov., 1926 


5. INSURANCE—EVIDENCE HELD INSUFFICIENT TO _ ESTABLISH 
METHOD OF DOING BUSINESS, CONSTITUTING WAIVER OF RE- 
QUIREMENT THAT FIRST PREMIUM BE PAID BEFORE POLICY 
BECAME EFFECTIVE. 


Evidence held insufficient to show a method of doing business between insurer 
and its agents, constituting a waiver of requirement that first premium be paid before 
policy became effective. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


In Error to the District Court of the United States for the District of North 
Dakota; Andrew Miller, Judge. 


Action by Minnie Johnson against the AEtna Life Insurance Company. Judgment 
for plaintiff, and defendant brings error. Reversed, and new trial ordered. 

Herbert G. Niles, of Fargo, N. D. (Aubrey Lawrence and M. W. Murphy, both 
of Fargo, N. D., on the brief), for plaintiff in error. 

George W. Thorp, of Fargo, N. D. (Carr & Rittgers, of Jamestown, N. D., and 
Divet, Holt, Frame & Thorp, of Fargo, N. D., on the brief), for defendant in 
error. 

Before Lewis, Circuit Judge, and Munger and Johnson, District Judges. 

Muncer, District Judge. Andrew H. Johnson, hereafter called the insured, 
applied to the agents of the plaintiff in error, hereafter called the insurance company, 
or insurer, for a policy of insurance upon his life, payable to his widow in case of 
his death. The policy was issued by the insurance company. After the death of her 
husband the defendant in error brought suit upon the policy and received a judgment. 
This error proceeding seeks a reversal of that judgment. 

The application was in writing and was signed by the insured. It contained 
this provision: “I also acknowledge that all policies and agreements made by said 
Etna Life Insurance Company are signed by one or more of the executive officers, 
and that no agent or other person not an executive officer can grant insurance, or 
waive any condition of its policies, or make any agreement which shall be binding 
upon said company.” The policy provided that the application was made a part of 
the policy contract,.and that the policy and application should constitute the entire 
contract between the parties. It recited that the agreement to insure was made 
in consideration of the annual premium of $238.26, to be paid to the company at 
its home office, or to its agent, at or before 5 o'clock p.m. of the 26th day of 
January in each and every year. It also contained this provision: “This policy 
shall not take effect until the first premium thereon shall have been actually paid, 
during the good health of the insured, a receipt for which payments shall be the 
delivery of the policy.” 

It appeared from the evidence that the insured died before making any payment 
of the premium, and the effect of that failure is the chief question involved in this 
proceeding. The insurance company had its general offices in Connecticut. It had a 
general agent for North Dakota at Fargo, in that state, who was designated as the 
manager. The manager appointed subagents or soliciting agents, and among them 
had appointed Blewett & Severn, of Jamestown, N. D. The application of the in- 
sured was accepted by the insurance company, and the policy, bearing date of Jan- 
uary 26, 1921, was mailed to the manager at Fargo, and by him it was transmitted 
to Blewett & Severn, at Jamestown. Mr. Severn notified the insured that he had the 
policy, but, upon his failure to call for it Mr. Severn, on January 31, 1921, drove 
out to the farm where the insured resided. In a prior conversation the insured had 
told Mr. Severn that he expected to receive some money very soon as the proceeds 
of a sale of some land in Minnesota. When Mr. Severn met the insured at his farm 
on January 31, he handed the policy to the insured and asked him if he had received 
his money. The insured said he had not, because of some delay in the completion of 
the sale of the Minnesota land, but that he had received word that the money 
would be coming in a short time, possibly in a day or two, at least in a week’s time, 
and that he had no doubt that he would receive the money to March Ist. Mr. Severn 
testified that there was some further conversation with the insured, as follows: 
“I told him that possibly he had better sign a note for it, because he wasn’t sure 
when he would be in with the money, and he said, as long as it would be only a 
day or two, it would be as well to let the matter rest as it was; there wasn't any 
question he would be in by March Ist with the money, and I told him it would be 
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all right.” Mr. Severn told the insured that the policy was in effect. The insured 
then told Mr. Severn that he had no place to keep the policy at the farm, and asked 
Mr. Severn to take the policy and put it in his safe for the insured, and Mr. Severn 
consented to do this and took the policy back to his office with him. The insured 
died on February 28, 1921. 

At the close of the trial, when these facts had been proved, the insurance com- 
pany asked the court to direct a verdict in favor of the company, and assigns as 
error the refusal of that request. The case was submitted to the jury, with instruc- 
tions by the court that, as a matter of law, Blewett & Severn had authority to 
waive the payment in cash or by note of the premium, and to extend the time for 
its payment to March 1, 1921, upon the verbal promise of the insured that he would 
pay the premium at that time. 

[1] It is a rule generally adopted in the United States courts that, if a policy 
cf life insurance provides that it is not to take effect until the first premium is paid, 
recovery cannot be had upon the policy, when it appears that the premium was 
unpaid at the date of the death of the insured, unless it appears that payment was 
waived by action of the insuring company. 

[2, 3] A waiver of this requirement cannot be made by an agent of the insur- 
ance company, when the policy provides that no person except other designated 
officers of the insurance company may alter or waive any provision of the policy, 
unless the insuring company has authorized the waiver to be made. Mutual Reserve 
Fund Life Ass’n v. Simmons, 107 F. 418, 422, 424, 46 C. C. A. 393; Pennsylvania 
Casualty Co. v. Bacon, 133 F. 907, 909, 67 C. €. A. 497; MacKelvie v. Mutual Ben. 
Life Ins. Co. (C. C. A.) 287 F. 660, 663. While decisions of state courts may be 
found that are not in harmony with these principles, such decisions do not control 
the decisions of the courts of the United States upon questions of general jurispru- 
dence. Carpenter v. Providence Washington Insurance Company, 16 Pet. 495, 511, 
10 L. Ed. 1044; A&tna Life Ins. Co. v. Moore, 231 U. S. 543, 559, 34 S. Ct. 186, 58 
L. Ed. 356. The evidence in this case shows that no payment of any part of the 
first premium was made by or on behalf of the insured. The conversation that 
occurred at the time of the manual delivery of the policy to the insured shows that 
there was merely an implied promise by the insured to pay this amount of the first 
premium at some indefinite date in the future. 

[4] It is claimed by the defendant in error that, even if the premium was not 
paid, the payment was waived by the company. It was shown by the evidence that 
the insurance company had issued a book containing - instructions for soliciting 
agents, and that the manager for North Dakota had furnished a copy of it to 
Blewett & Severn. In these instructions agents were advised that they could receive 
premiums on policies issued on applications made to them, but that they could not 
= or alter any of the conditions in policies. A portion of the instructions was as 
ollows: 

“Agents are not advised to accept notes in payment of first premiums, but are 
permitted to do so with the understanding that the manager will report the premium 
in full within 90 days of the date of the medical examination, unless the policy is 
returned for credit. The company will not assume any responsibility for the pay- 
ment of such notes. They must not be taken in the company’s name, and whenever 
a note is discounted, as well as in every other case were cash is received for a 
premium, payment must be made to the company in the first report rendered there- 
after, but notes must not be discounted before the policies have been issued.” 

It is conceded by the insurer that Blewett & Severn had authority to take notes 
in payment of the first premiums, in accordance with these instructions. No note 
was taken for the first premium on the policy and sued upon, but the defendant in 
error asserts that, because the agents had authority to take a note for the premium, 
payable to themselves, they could waive the making of the note, and could accept 
the oral promise of the insured; they assert that the acceptance of either a note or 
an oral promise was a matter of concern only to the agents, as they became debtors 
of the insurer in either event. It is not necessary to consider the effect of allowing 
such agents the privilege of accepting payment for the first premium in land, horses, 
automobiles, or such other articles as they deemed proper (see Hoffman v. Hancock 
Mut. Life Ins. Co., 92 U. S. 161, 165, 23 L. Ed. 539), because the authority of the 
agents is to be found in the written contract of agency made by them with the insurer 
and in the printed instructions issued by the insurer, by which they had agreed to be 
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bound, and the authorization of an acceptance of notes did not authorize an accept- 
ance of an oral promise. 

The book of instructions authorized agents to deliver policies at any time within 
60 days from the date of the policies, if the applicants were in sound health; but 
agents were advised that policies could not be delivered unless settlement had been 
obtained for the first premium. If not settlement, by cash or note, had been taken 
for the first premium, the insurer allowed an additional time for delivery, not to 
exceed 90 days from the date of the medical examination, on condition that the 
agent obtained for the insurer a satisfactory certificate, signed by the applicant, on 
a form prescribed by the insurer, before the premium was accepted and the policy 
was delivered. In the instructions is found this provision: 

“In every case where the agent is unable to deliver the policy within 90 days 
after the date of the medical examination, the policy must be returned at once. If 
no settlement has been taken for the first premium, and the policy is accompanied by 
satisfactory form 113, the manager will be given credit. If, however, any portion 
of the premium has been paid, either in cash, note, or other consideration, credit will 
not be given unless the company is furnished with satisfactory release. Where any 
portion of the premium has been paid and the policy is returned without satisfactory 
form 139 or 139-A, the cost of the risk will be charged.” 

The defendant in error makes the claim that the words “or other consideration,” 
‘ound in this instruction, gave implied authority to agents to accept other things 
than money or notes for the first premium. It is to be noted that the credit that is to be 
given or withheld is a credit to the manager, and not to the soliciting agents; but 
this portion of the instruction does not authorize the acceptance of “other considera- 
tion” than money or notes. Instead of such authorization, it penalizes the manager 
if such consideration has been taken. It attempts to protect the insurer because of 
such unauthorized acts, if they have occurred, and this provision, when read in con- 
nection with the other instructions, gives no authority for the acceptance of anything 
in payment of the first premium, except notes, or money, or its equivalent, such 
as bank checks or drafts. 

[5] A further claim is made on behalf of defendant in error that the insurer 
waived the payment’in money of the first premium by its method of doing business 
with its agents, Blewett & Severn. It is claimed that the insurer held the agents 
responsible for the premiums, and charged the amount of this particular premium 
to their account, and that this practice authorized the agents to deliver the policy. 
In support of this proposition are cited the cases of Miller v. Life Insurance Co., 12 
Wall. 285, 20 L. Ed. 398, Smith v. Provident Sav. Life Assur. Soc., 65 F. 765, 13 
C. C. A. 284, and Fidelity & Casualty Co. v. Willey, 80 F. 497, 25 C. C. A. 593. In 
Miller v. Life Ins. Co., it appears (page 298) that the insurance company’s instruc- 
tions to its agents were that, if they delivered policies before the premium was 
paid, the premium would stand charged to the agents, and because credit for the 
premium was given by the general agent, and the amount was charged to him by 
the company, the transaction was regarded as equivalent to payment. In Smith v. 
Provident Sav. Life Assur. Soc., it was held that the authority of a general agent 
to deliver a policy, giving credit for the amount of the first premium, could be 
inferred from a provision in the agency contract that “agents crediting * * * 
premiums not actually received do so at their own risk, and must look to the policy- 
holder for reimbursement. The society does not ask or desire you to take this risk.” 
In Fidelity & Casualty Co. v. Willey, it was held that a provision in a policy that it 
should not take effect until the premium was paid was waived on a renewal of the 
policy, by a course of dealing between the company and its agent, whereby the 
renewal receipts were transmitted to the agent, and the company charged the amount 
of premiums to the agent. 

We are unable to find in the agency contract in this case with Blewett & Severn, 
or in the instructions given them by the insurer, any grant of authority to extend 
credit for the amount of first premiums received. There is no evidence of any prac- 
tice by the agents of the insurer to give such credit. Nor do we find that the 
insurer charged to the agents the amount of premiums on policies sent to them for 
delivery, or held them personally responsible for the premiums. By the terms of 
the contract between the manager and Blewett & Severn, the agents were to be 
credited with every application for new insurance, and were responsible to the 
manager for all policies and papers delivered to them, and agreed to hold all money 
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collected for premiums as a trust fund. No evidence was given to show the state 
of accounts between Blewett & Severn and the company, or the manager, or to 
show that premiums were charged to agents when policies were forwarded for 
delivery, or at any other time. Mr. Severn, as a witness, was asked the following 
question and gave the answer following the question: 

o far as you know, Mr. Severn, no credit was ever extended to you 
upon this policy, was there, by the company, or any charge made against you, for 
the amount due under this policy, so far as you know? A. I had a letter from 
the company—I don’t recall the wording of it—where they billed me for the 
amount, or notified me what it was. 

The witness said that he thought that he had the letter, but it was not produced 
at the trial, and date of the letter was not given. The answer left it uncertain 
whether or not the insurance company sent a bill to Blewett & Severn, charging them 
as debtors to the insurance company, and left it uncertain whether any claim against 
the agents was made. The evidence on behalf of the defendant in error was not suffi- 
cient to show any authorization given to Blewett & Severn by the insurer, permitting 
them to waive the payment of the first premium on the policy, and the instruction 
requested by the plaintiff in error for a directed verdict should have been given. This 
conclusion makes it unnecessary to notice other errors assigned. 

The judgment will be reversed, and a new trial ordered. 


McCANN v. SUPREME TRIBE OF BEN HUR. (No. 99.) 
(Supreme Court of Arkansas. July 5, 1926.) 
285 Southwestern Reporter 361 
2. INSURANCE. 
Constitution and by-laws of benefit association, made part of contract of insurance, 
are binding on beneficiary. 
(For. other cases, see Insurance, Dec. Dig. § 718.) 


3. INSURANCE—ACCEPTANCE OF APPLICATION FOR REINSTATE- 
MENT BY LOCAL SCRIBE OF BENEFIT SOCIETY AFTER DEATH 
OF INSURED, AND REJECTION BY SUPREME SCRIBE, HELD NOT 
TO EFFECT REINSTATEMENT. 

Acceptance of application for reinstatement and past dues by local scribe of 
benefit society one day after insured was killed, and rejection by Supreme Scribe, held 
not to effect reinstatement under by-laws of society expressly requiring approval of 
Supreme Scribe. 

(For other cases, see Insurance, Dec. Dig. § 762.) 


4. INSURANCE—APPLICATION FOR REINSTATEMENT, MAILED BE- 
FORE DEATH OF INSURED BUT RECEIVED BY BENEFIT SOCIETY 
AFTER DEATH AND REJECTED, HELD NOT TO EFFECT REIN- 
STATEMENT. 

Application for reinstatement and past dues, mailed before death of insured, but 
received by Supreme Scribe of benefit society after his death and rejected, does not 
constitute réinstatement, where by-laws of society expressly required acceptance of 
application by Supreme Scribe. 

(For other cases, see Insurance, Dec. Dig. § 762.) 


5. INSURANCE—NEGOTIATIONS FOR REINSTATEMENT OF MEMBER 
ONLY AS PROVIDED BY BY-LAWS OF SOCIETY HELD NOT A 
WAIVER OF FORFEITURE, WHERE APPLICATION FOR REIN- 
STATEMENT, RECEIVED AFTER DEATH OF MEMBER, WAS IM- 
MEDIATELY REJECTED. 

Negotiations for reinstatement of member by benefit society after forfeiture of 
policy only as provided in its by-laws held not a waiver of forfeiture, where applica- 
tion for reinstatement received by society after death of member was immediately 
rejected. 

(For other cases, see Insurance, Dec. Dig. § 755[5].) 


6. INSURANCE—FAILURE TO TENDER PAYMENT OF PAST DUES BY 
LOCAL SCRIBE OF BENEFIT SOCIETY HELD NOT AN ACCEPT- 
ANCE OF APPLICATION FOR REINSTATEMENT SENT IN AFTER 
DEATH OF MEMBER. 

Failure of local scribe of benefit society having no authority to grant reinstate- 
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ment of forfeited policy to make technical tender of repayment of past dues held not 
to constitute an acceptance of application for reinstatement sent in after death of 
member. 


(For other cases, see Insurance, Dec. Dig. § 762.) 
7. INSURANCE. : vA n 

Letter urging member of benefit society failing to pay dues to become reinstated, 
and directing him to sign health certificate and hand it to scribe, held not to waive 
requirement of by-laws for reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from Circuit Court, Craighead County; W. W. Bandy, Judge. 

Action by Ruth McCann against the Supreme Tribe of Ben. Hur. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

Gautney & Dudley, of Jonesboro, for appellant. 

Horace Sloan, of Jonesboro, for appellee. 

McCuttocn, C. J. Appellee is a fraternal benefit association, organized under the 
laws of Indiana, domiciled at the city of Crawfordsville, in that state, and doing 
business in the state of Arkansas. Subordinate organizations, designated as courts, 
have been established in this state, and Ernest L. Akens was a member of the local 
organization at Wynne, Ark. A benefit certificate, or policy, was issued to Akens, 
payable to appellant, who was then his wife. Akens was a railroad brakeman and was 
accidentally killed on November 23, 1923, while on duty at or near the town of Tins- 
man, in the southern part of this state. Appellant has married again since the death 
of Akens, and this is an action instituted by her against appellee to recover the amount 
named in the policy or benefit certificate. 

[1] Appellee defended on the ground that Akens had forfeited his membership 
and policy by failing to pay dues and assessments within the time required under the 
by-laws, and that he had not been reinstated to membership at the time of his death. 
The contention on the part of appellant is that the reinstatement was complete, and 
the question of reinstatement in accordance with the by-laws is the sole issue in the 
case. The court directed a verdict in favor of appellee, and, in testing the correctness 
of that direction by the court, we must, of course, consider the testimony in its light 
most favorable to appellant’s right of action. 

[2] The constitution and by-laws of the association were, in express terms, made 
a part of the contract of insurance with the member, and the beneficiary under the 
policy is bound thereby. Woodmen of the World v. Jackson, 80 Ark. 419, 97 S. W. 
673. It is undisputed that Akens stood suspended and forfeited his membership by 
nonpayment of dues and assessments for the month of September, 1923, payable not 
later than the 25th day of that month. The constitution and by-laws provided for the 
enema of suspended members, and the applicable by-laws on that subject is 
as follows: 

“Sec. 109. Any member who has been suspended for more than thirty days, and 
less than six months, must, in addition to his warranty of good health, make affidavit 
before some public official authorized to administer oaths, stating that he is in as 
good health as when beneficial certificate was issued, as provided on the’blank form 
furnished by the Supreme Tribe; and if it appears that such member warrants his 
health to be good, and this fact is certified to before some public officer authorized 
to administer oaths, he may tender such health certificate to his local scribe, together 
with his monthly payments and per capita tax for all the months in which he was 
suspended and the court dues, if-any be due, as well as any additional payments or 
extra assessments that may have been called in that time, and a monthly payment 
including per capital tax for the current or present month. It is the duty of the 
local scribe to see that the health certificate so tendered is made out in ink, is dated, 
and all blanks are filled as required by the laws. He will then forward the same to 
the Supreme Scribe, holding the monthly payments and per capita tax and forwarding 
them with the next monthly report, unless notified by the Supreme Scribe that the 
application for reinstatement has been refused, in which event he will return the 
payments to the applicant. I{ the Supreme Scribe is satisfied of the truth of the 
statements contained in said certificate of health, and relying on the warranties con- 
tained therein, he will reinstate the suspended member and issue a certificate of 
reinstatement. * * *” 


After Akens’ suspension, one of the supreme officers mailed to him, from the 
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home office at Crawfordsville, Ind., a form letter, dated October 16, 1923, which 
reads as follows: 

“Dear Member: You are suspended—the protection you thoughtfully provided 
for your beneficiary is no longer in effect. Was your nonpayment is easy—just sign 
the inclosed health certificate if you wish to be reinstated at once. Has a mistake 
been made If so, write to us inclosing your receipt, if you have one, and a prompt 
adjustment will be made. Were you dissatisfied? If so, tell us the reason so we 
may apply a remedy, but don’t leave your beneficiary unprotected in the meantime— 
apply for reinstatement at once. Did you feel that you could not afford to pay any 
longer? If so, I want to ask you what you would do if your income stopped for a 
few months. Imagine, then, the circumstances of your beneficiary when your income 
stops forever. The protection of the Tribe of Ben Hur will be greatly needed then. 
The Tribe of Ben Hur has paid nearly $22,000,000 to the families of deceased mem- 
bers. It cannot pay anything to your beneficiary unless you reinstate. Reinstate- 
ment is easy—just sign the inclosed health certificate and hand or send it to your 
scribe with your payments. Take no chances. Tomorrow may be too late. Do 
it now.” 

Proper blanks for reinstatement were inclosed with this letter, and notice was 
appended, as an addenda to.the blank forms, of the fact that, if the applicant for 
reinstatement had been suspended for more than 30 days he must make affidavit to 
his application before some officer authorized to administer oaths, and under seal. 
At the time that letter was mailed out to Akens, 30 days had not elapsed since the 
date of his suspension. Appellant was herself a member of the association, and 
had been suspended, and according to her testimony she and her husband both made 
out applications for reinstatement on November 16, 1923. She and her husband were 
in El Dorado, Ark., at that time, and she mailed the two applications to her: father 
at Wynne. Neither of the applications, according to her testimony, was accompanied 
by affidavits required by the by-laws of the association. She testified that she also 
mailed to her father at that time a check for $20 and a $5 bill. Appellant’s father 
testified that he received these blanks and the accompanying checks and money from 
his daughter, and that the application for Akens’ reinstatement was mailed to the 
local scribe of appellee’s court in Wynne, together with the check and the $5 bill. 
The witness says that he does not remember whether he mailed the communication 
himself or whether he gave it to one of his sons-in-law to mail. At any rate, Foster, 
the local scribe, testified that he received the application of- Akens and the check and 
$5 bill in the mail on November 24, 1923, which was the next day after Akens was 
killed. Foster testified that on November 28, 1923, he made out a receipt for the 
payment of Akens’ dues and assessments. Foster antedated the receipt as of Novem- 
ber 18, and gave it to appellant’s brother-in-law. Foster testified that he mailed the 
application to the. Supreme Scribe, but that he made a mistake in the address by 
—_—t it to Crawfordsville, Ark., and that upon return it was changed to Crawfords- 
ville, Ind. 

The testimony is undisputed that Foster was informed on November 24 of the 
death of Akens, and of course was in possession of that information when he subse- 
quently signed the antedated receipt and mailed the application to the Supreme Scribe. 
At the time of the receipt of the application by the Supreme Scribe at Crawfords- 
ville, the latter was informed of the death of Akens and promptly rejected the appli- 
cation for reinstatement, and immediately gave directions to the local scribe to that 
effect and directed a return of the check and money, which were still in the hands of 
the local scribe, who testified that he made an effort to return the money to some- 
body, but could not find any one who would accept it. 

[3-6] Now, it is manifest from the undisputed evidence that the reinstatement 
was not accomplished in accordance with the terms of the by-laws, which provides 
expressly that the reinstatement could only be granted by authority of the Supreme 
Scribe. Even if it were undisputed that the application, together with the check 
and money, was placed in the mail, directed to the local scribe, before Akens’ death, 
still this did not constitute a reinstatement, for the by-laws expressly provided to the 
contrary, and there could be no reinstatement until the application was accepted and 
granted by the Supreme Scribe. Sovereign Camp, W. O. W., v. Barnes, 154 Ark. 
486, 243 S. W. 55. The by-laws contained an express provision that local officers 
should not have authority to vary the by-laws. Counsel for appellant invoke the rule 
that an insurance company waives a forfeiture by entering into negotiations with the 
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assured treating the policy as being in force after the alleged forfeiture has occurred. 
The weakness of this contention, however, is that appellee did not enter into negotia- 
tions with the assured other than those negotiations provided for in the by-laws with 
reference to reinstatement. After the death of Akens nothing occurred which consti- 
tuted a waiver. The local scribe had no authority to grant a reinstatement at that 
time or at any other time, and according: to the undisputed testimony the Supreme 
Scribe rejected the application immediately upon its receipt. The by-laws provided 
that the local scribe should hold in his possession the money paid for reinstatement, 
and that it should be returned upon rejection by the Supreme Scribe, but, according 
to the evidence, the money was tendered back by the local scribe. Even if there was 
no technical tender of repayment of the money, this did not constitute an acceptance 
of the application which was sent in after the death of the member. 

[7] It is also contended that the form letter sent out from the home office to 
Akens on October 16 constituted a waiver by the supreme officers of the terms of the 
by-laws with respect to the method of reinstatement, and that it invited Akens to 
become reinstated merely by delivering the application and amount of delinquency to 
the local scribe. This contention is unsound, for the letter was merely an invitation 
or an admonition concerning the duty of the member to become reinstated, and it 
did not in any sense attempt to waive any provisions of the by-laws. It was a mere 
invitation to the member to cause himself to be reinstated in the manner prescribed 
in the by-laws. The statement that reinstatement “was easy,” and the direction to 
“sign the inclosed health certificate and hand or send it to your scribe with your 
payment,” did not waive any requirement of the by-laws, as it did not carry an impli- 
cation that the reinstatement could be accomplished merely by complying with that 
suggestion by sending in the application. Moreover, at the time this letter was sent 
out and. received by Akens, 30 days had not elapsed and the by-laws did not require 
an affidavit to the health certificate as a prerequisite to reinstatement, but, at the 
time the application was made out at El Dorado, on November 16, the 30 days had 
expired, and the affidavit was an essential requirement. When the application was 
received by the local scribe, it appeared to be sworn to before a notary public in 
Wynne, but, according to the undisputed testimony of appellant herself, neither she 
nor her husband made any affidavit, and could not have done so in Wynne, for the 
reason that they were both in El Dorado. At any rate, the Supreme Scribe was 
authorized to reject the application if found not to be in accordance with the by-laws, 
and this was promptly done by that officer upon receipt of the application. 

We are of the opinion' that the trial court was correct in peremptorily directing a 
verdict i nappellee’s favor, for according to the undisputed testimony there was 
no liability. 

Affirmed. 


MUTUAL LIFE INS. CO. v. HARTLEY. 
(Supreme Court of Florida, Division B. July 13, 1926.) 
109 Southern Reporter, 421. . 
(Syllabus by the Court.) 

5. INSURANCE—IN ACTION BY BENEFICIARY ON LIFE INSURANCE 
POLICY, PLEAS THAT OFFER OF INSURED IN LIFETIME TO SUR- 
RENDER POLICY FOR CASH VALUE, WHICH WAS NOT PAID, WAS 
ACCEPTED, AND POLICY WAS CANCELLED, BUT NOT AVERRING 
CONSENT OR ACQUIESCENCE OF BENEFICIARY THEREIN, ARE 
SUBJECT TO DEMURRER. 

In an action on an insurance policy brought by the beneficiary other than the 
insured, pleas averring that the insured in his lifetime offered to surrender the policy 
for its cash value (which was not paid), and the insurer accepated the offer and 
canceled the policy, but not averring the consent or acquiescence of the beneficiary 
in the asserted surrender and cancellation of the policy, are subject to demurrer. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 


Error to Circuit Court, Volusia County; J. J. Dickinson, Judge. 

Action by Bessie Hartley against the Mutual Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 
_ Doggett, Christie & Doggett and R. Swinnerton, all of Jacksonville, for plaintiff 
in error. ; 


Landis, Fish, Hull & Whitehair, of DeLand, and L. C. Crofton, of Lakeland, 
for defendant in error. 
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WuitFIELp, P. J. The writ of error herein, issued by the clerk of the circuit 
court, is tested in the. name of a former Chief "Justice oi this court who was not 
a member of the court when the writ of error was issued. The writ is therefore 
ineffectual, unless it is amendable, since the statute provides that “all writs of 
error shall be tested in the name of the Chief Justice of the Supreme Court.” Sec- 
tion 2908, Rev. Gen. Stats. 1920. 

In Williams v. Pitt, 38 Fla. 162, 20 So. 936, the writ was tested in the name 
of a former Chief Justice, who was then a member of the court, and the error was 
held to be amendable. See ong v. Farmers’ State Bank, 147 F. 360, 77 C. C. A. 538, 
9 L. R.A ON. SS.) S35: S$ C..5. 1 

[1] Where a writ of error is made returnable to a day not authorized by law, 
the writ is ineffectual, and will be dismissed. Driggs v. Higgins,:19 Fla. 103; 
Rye v. Banks, 66 Fla. 434, 63 So. 825; Savannah, F. & W. Ry. Co. v. Justice, 
41 Fla. 508, 26 So. 704; Anderson v. State, 73 Fla. 86, 74 So. 6. 

[2] When a purported writ of error is not even colorably the writ of the 
court to which it is returnable, it is not amendable, and will be dismissed. 

Bondurant v. Watson, 103 U. S. 278, 26 L. Ed. 447. 

[3] Writs of error may be amended as to parties and as to formal defects 
upon due application. West v. Johnson, 66 Fla. 4, 62 So. 913; Texas & P. Ry. 
Co. v. Kirk, 111 U. S. 486, 4S. Ct. 500, 28 L. Ed. 481; Long’ v. Farmers’ State 
Bank, supra. 

[4] The English statute of 5 Geo. 1, c. 13, provides: 

“That all writs of error wherein there should be any variance from the original 
record, or other defect, may and shall be amended and made agreeable to such 
record by the respective courts where such writ or writs of error shall be made 
returnable.” 

This statute is in force in this state (Thomp. Comp. Manuscript, p. 38), unless 
it is superseded by the seventy-fourth section, chapter 1096, Laws 1861, and, if it is 
so superseded, the same power is vested in the courts under the seventy-fourth 
section, now section 2629, Revised General Statutes 1920. Loring v. Wittich, 16 
Fla. 323, text 326. 

[6] The writ of error herein is in due form as a writ of this court, exgept 
that it is tested in the name of a former Chief Justice of this court.. Defendant in 
error has not moved to dismiss the writ of error because of the formal defect, nor 
has the plaintiff in error asked leave to amend. The cause has been submitted 
upon briefs. Under these circumstances the formal defect in the writ of error not 
affecting the jurisdiction of the court and being amendable will be regarded as 
having‘ been amended in appropriate proceedings, when the writ is not issued in 
violation of the statutes. 

[5] An action was brought by the widow upon a policy of life insurance; the 
declaration alleging that the policy was payable to the insured husband, and there- 
after with the consent of the insurer was made payable to the plaintiff, wife of 
the insured. 

The pleas averred that in his lifetime the insured offered to surrender the 
policy for its cash surrender value, and defendant accepted said offer, and canceled 
the policy whereby defendant became, and is, indebted for only the cash surrender 
value. The pleas do not aver the consent or acquiescence of the beneficiary (the 
plaintiff) in the asserted surrender and cancellation of the policy, and admit that 
the cash surrender value of the policy was not paid. The pleas, therefore, were 
subject to the demurrer interposed, and the judgment rendered for the plaintiff 
upon demurrer sustained to the pleas, being proper, is affirmed. 

Terrell and Buford, JJ., concur. 

Brown, C. J., and Ellis and Strum, JJ., concur in the opinion. 


MOMAN et al. v. BANKERS’ HEALTH & LIFE INS. CO. (No. 17352.) 
(Court of Appeals of Georgia, Division No. 1. June 13, 1926.) 
134 Southeastern Reporter 341 
(Syllabus by the Court.) 

1. INSURANCE—CONDITIONAL ACCEPTANCE OF PAST-DUE PRE- 
MIUMS AFTER INSURANCE HAD LAPSED HELD NOT TO REIN- 
STATE POLICY. 

The conditional acceptance of the past-due premiums after the contract of insur- 
ance had lapsed did not have the effect of reinstating the policy. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
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2. INSURANCE—BECAUSE OF CUSTOM OF ACCEPTING PAST-DUE 
PREMIUMS AND MAINTAINING INSURANCE IN FORCE AFTER 
LAPSE FOR FAILURE TO PAY PREMIUMS UNDER CONTRACT, 
INSURER HELD TO HAVE WAIVED RIGHT TO INVOKE FORFEIT- 
URE CLAUSE. 


By reason of its custom of accepting past-due premiums and maintaining the 
policy of insurance in force after it had lapsed for failure to pay premiums in 
accordance with the terms of the contract, the insurer waived the right to invoke the 
forfeiture clause in the policy, and the court erred in overruling the certiorari. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 
Error from Superior Court, Bibb County; Malcolm D. Jones, Judge. 


Suit by Renford Moman and others, by next friend, against the Bankers’ Health 
& Life Insurance Company. Judgment for defendant, and plaintiffs bring error. 
Reversed. 

J. D. Hughes, of Macon, for plaintiffs in error. 

Turpin & Lane, of Macon, for defendant in error. 

Luke, J. Plaintiffs, who were beneficiaries in a policy of insurance issued to 
their mother by defendant, by their next friend sued the insurer, in the municipal 
court of Macon, for a death claim of $50 alleged to be due them under the terms of 
said policy. A verdict was directed for defendant. The case was carried by certiorari 
to the superior court, and the judge overruled the certiorari. 

[1] The policy, issued August 13, 1923, stipulated for the payment of a weekly 
premium of 25 cents to the defendant “or its authorized representative, on or before 
each Monday during the continuance of this contract.” The death benefit under the 
policy was $50, and the weekly sick benefit $5. The policy contained the following 
pertinent clauses: 

“14. All premiums must be paid on Monday of each week, and any one failing 
to pay for four Mondays, forfeits all he or she may have paid the company.’ 

“16. No revival of policy shall be had except on payment of all back dues, and 
‘ not then unless the insured is in good health.” 

«The insured was shot in the back on June 15, 1925, and died from the effects of 
her wound on June 25, 1925. By its terms the policy of insurance lapsed on June 22, 
1925, for nonpayment of dues. On June 24, 1925, an agent of the insured paid to a 
Miss Criswell, at the company’s office, $1.50, which was enough to pay up all back 
dues and reinstate the policy. For said payment the following receipt was given: 

“Revival Receipt. 

“The Bankers’ Health & Life Insurance Company, Home Office: Macon, Ga. 

“Received of Susie Moman $1.50, being the arrears on Policy No. which 
the applicant desires the company to revive. 

“I{ the company accepts the revival application, the above account will be credited 
in the premium receipt book belonging with the above-numbered policy; otherwise the 
money will be returned. Under no circumstances will the company be liable under 
said policy, in case of death, unless the policy has been indorsed as having been 
revived on the books of the company and delivered during the lifetime and good 
health of the insured and money credited in said premium receipt book. If the policy 
is not revived the money will be returned. 

[Signed] ‘,E. Criswell, Agent.” 

A witness for the plaintiffs testified that at the time she paid said $1.50 to Miss 
Criswell, “who was in charge of the office of the company,” she explained to her the 
serious condition of the insured; also that at the same time she presented a “sick 
claim” (which was in evidence) describing insured’s condition. Defendant’s vice- 
president swore that Miss Criswell’s duties were to receive premiums on policies at 
the defendant’s office, and that said $1.50 paid her, and for which said receipt was 
given, was tendered by witness to the attorney for plaintiffs in error after he had 
demanded payment for the policy. The evidence adduced as to the conditional accept- 
ing of past-due premiums by Miss Criswell did not have the effect of reinstating the 
insurance, . 

[2] 2. The controlling question in this case is whether or not by its conduct in 
accepting past-due premiums and maintaining the policy in force when by its terms 
it might have been terminated the company waived the forfeiture clause of the policy 
and estopped itself from claiming the right of forfeiture as against plaintiffs in error. 
The following appears from the record: Premium due May 5, 1924, was not paid 
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until June 28, 1924; premium due May 12, 1924, was not paid until June 28, 1924; 
premium due May 19, 1924, was not paid until June 28, 1924; premium due May 26, 
1924, was not paid until June 28, 1924; premium due November 3, 1924, was not paid 
until November 25, 1924; premium due April 6, 1925, was not paid until May 5, 1925. 

Without going further into this feature of the evidence, and without giving the 
many instances when past-due premiums were accepted at times more than “four 
Mondays” after they were due, suffice it to say that the foregoing is amply sufficient 
to establish a custom on the part of the defendant of accepting past-due premiums and 
continuing the policy in force when it could have declared the contract terminated 
under its express terms. 

But the able attorney for the defendant in error insists that the acceptance of 
past-due premiums when the insured was in good health did not warrant her in 
assuming that the insurer would accept such premiums when she was not in good 
health. The record being silent as to the condition of the health of the insured when 
the past-due premiums were accepted, we shall assume that she was in good health at 
such times. In Bankers’ Health & Life Ins. Co. v. Givvins, 12 Ga. App. 378, 77 S. E. 
203, which is strikingly like the case at bar, the headnote reads : 

“Where the insurer, by his custom * * * of dealing with the insured, in 
receiving, without objection, premiums or assessments past due, when he could have 
insisted upon a forfeiture, has induced the belief on the part of the insured that 
premiums or assessments can be paid within a reasonable time after they mature, the 
insurer cannot claim a forfeiture because, at the time of the death of the insured, 
premiums or assessments were due by him which, had he lived, it is reasonable to 
suppose would have been accepted upon the same terms as those upon which other 
deferred payments had been received.” 

In Cotton States Life Ins. Co. v. Lester, 62 Ga, 247, the court held: 

“That the conduct of the company in its habit of receiving premiums at other 
times than on the days fixed in the policy, operated as a waiver of time as of the 
essence of this contract with the insured; and that payment of the last premium 
within a reasonable time, according to custom, after due by the policy, was equivalent 
to payment on the day due by the policy, and that the policy is valid and binding, 
notwithstanding the sickness of the insured at the date of the last payment, and the 
insertion of the words in respect to her health by the home agent and secretary in the 
last receipt 

Applying the law to the facts of this case, we hold that the insurer had by its 
conduct waived the right to invoke the forfeiture clause in the policy, and that the 
court erred in overruling the certiorari. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 


METROPOLITAN LIFE INS. CO. v. WALTERS 
(Court of Appeals of Kentucky. June 25, 1926.) 
285 Southwestern Reporter 252 
1. INSURANCE. 


Condition avoiding life policy, unless on date of delivery insured is in sound 
health or if insured before its date has had certain specific diseases, applies only to 
ill health or diseases after application and medical inspection or examination of insured. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE. 

Condition avoiding life policy, if insured before its date has been attended by 
physician for any serious disease, being unlimited in time, is unreasonable and invalid. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


3. INSURANCE—INSURER MAY AVOID POLICY FOR MATERIAL FALSE 
ANSWERS TO QUESTIONS AS TO ILLNESSES SUFFERED BY IN- 
SURED AND PHYSICIANS ATTENDING HIM WHICH DID NOT 
RELATE TO INVALID CONDITION AVOIDING POLICY. 

Where answers in life policy to requests that insured state all illnesses suffered 
and all physicians attending him did not relate to condition avoiding policy, if insured 
before its date had certain diseases, insurer is not deprived of right to avoid policy 
by showing answers to be false and material. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 
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Appeal from Circuit Court, Jefferson County, Common Pleas, First Division. 

Suit by Mary Frances Walters against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Wm. Marshall Bullitt, Leo T. Wolford, and Bruce, Bullitt, Gordon & Laurent, 
all of Louisville, for appellant. 

Harry N. Lukins and Lukins & Jones, all of Louisville, for appellee. 

Ciay, J. On December 25, 1922, the Metropolitan Life Insurance Company 
issued to James B. Walters a policy insuring his life in favor of his administrator for 
the sum of $297. Walters died on May 23, 1923, and his widow, who qualified as 
administratrix of his estate, brought this suit to recover on the policy. From a 
verdict and judgment in her favor, the company has prayed an appeal. 

Omitting the prayer, appellant’s answer is as follows: 

“The defendant, Metropolitan Life Insurance Company (hereinafter called the 
insurance company), for answer to the petition herein, states as follows, to wit: 

“On or about December 25, 1922, the insurance company signed, executed, issued 
and delivered to James B. Walters its adult 20-year endowment policy of industrial 
life insurance, No, 68580949, wherein and whereby the insurance company, in con- 
sideration of the premium of 45 cents per week, agreed and promised to pay to the 
executor or administrator of the insured the sum of $297 upon receipt of due proof 
of his death, and upon the surrender of the policy. 

“The said policy also contained a facility of payment clause,- authorizing the 
insurance company to make any payment provided therein to the insured, husband or 
wife, or any relative by blood or connection by marriage of the insured, or to any 
other person appearing to said company to be equitably entitled to the same by reason 
of having incurred expense on behalf of the insured or for his burial. 

“The policy also contained the following express condition: ‘No obligation is 
assumed by the company prior to the date hereof, nor unless on said date the insured 
is alive and in sound health. Should the proposed insured not be alive or not be in 
sound health on the date hereof, any amount paid to the company as premiums hereon 
shall be returned. * * * This policy is void if the insured * * * on its date 
has been attended by a physician for any serious disease or complaint, or has had 
before said date any pulmonary disease or chronic bronchitis, or cancer, or disease 
of the heart, liver, or kidneys.” 

“The insured was not in sound health at the time of the date of the policy, to wit, 
December 25, 1922, nor for more than a year prior thereto, and he had been attended 
by a physician for a serious disease and complaint, to wit, kidney trouble, and had 
had before said date chronic disease of the kidneys. 

“On or about November 28, 1922, the insured, James B. Walters, made, signed, 
and delivered a written application to the insurance company for the said $297 life 
insurance upon his life, and under and pursuant thereto the insurance company did 
on December 25, 1922, issue its said policy to James B. Walters. The said applica- 
tion is filed herewith as part hereof, marked ‘Exhibit A.’ In the application for the 
said policy there were propounded to the said James Walters the following ques- 
tions, to wit: 

“(4) ‘Is life proposed blind, deaf, or dumb, or has it any physical or mental 
defect or infirmity of any kind?’ 

“(5) ‘State nature and duration of all illness that life proposed has had within 
the last two years. Give names of all physicians who have attended said life in that 
time.’ 

“(7) ‘Has life proposed ever been under treatment in any dispensary, hospital, 
or asylum or been an inmate of any almshouse or other institution?’ 

“(8) ‘Are you aware of intemperance or any other circumstance connected with 
the life proposed, not herein recorded, which the company ought to know ?’ 

a of which said questions Nos. 4, 5, 7, and 8, the said James B. Walters 
‘No. 

“Each and all of the said representations and answers were and are material, 
false, and fraudulent, and were known by James B. Walters to be false, and were 
made with the intent to deceive the insurance company, and the insurance company 
believed each and all of the said representations to be true, and issued the policy sued 
on herein in reliance upon the truth of said representations. 

“In fact and in truth, at the time the said James B. Walters signed and delivered 
the said application and made the above answers, he had, and knew that he had, phys- 
ical defects and infirmities, to wit, chronic nephritis, kidney trouble, and headaches; 





Life] Metropolitan Life Ins. Co. v. Walters 833 


and he had, and knew that he had had, illnesses within the two years prior thereto, to 
wit, chronic nephritis, kidney trouble, and headaches; and he had had, and knew that 
he had had, physicians who had attended him in that time; and he had been treated, 
and knew that he had been treated in a hospital, and he was aware of other circum- 
stances not therein recorded which the company ought to have known and which he 
knew the company ought to have known, to wit, the condition of his health and his 
prior treatment therefor. 

“If the true condition of the insured had been known, neither the insurance com- 
pany, nor any other insurance company acting in the usual course would have ac- 
cepted the said risk, or have issued the said, or any similar policy to the insured. 

“The insurance company hereby offers in court to confess judgment in favor of 
Mary Frances Walters, administratrix of the estate of James B. Walters, deceased, 
in and for the sum of $9.45, the amount of premiums paid, plus interest thereon from 
December 25, 1922.” 

Appellee filed a demurrer and also a motion to strike the whole of the answer. 
The motion was sustained as to all of the answer except that portion relying upon 
the conditions of the policy. At the conclusion of the evidence the trial court 
directed the jury to find for appellee. 

The ground on which the defense of false and material representations in the 
application was rejected was that the answers in the application related to the condi- 
tions in the policy; that, if the conditions existed, Walters was not insured; that the 
same evidence that would prove Walters’ answers false would also prove that he was 
not insured; and that, there being no valid contract of insurance, the company was 
not deceived or misled by the answers; and it is wholly immaterial whether they were 
false or not. Incidentally, the court referred to the fact that this court had held, in 
Commonwealth Life Insurance Co. v. Rider, 153 Ky. 130, 154 S. W. 906, that similar 
conditions in a policy of insurance were invalid, but afterwards announced a different 
rule in Western & Southern Life Insurance Co. v. Weber, 183 Ky. 32, 209 S. W. 716. 

[1] The conflict between the Rider and Weber Cases grows out of the fact that 
the court overlooked, and its attention was not called to the cases of Metropolitan 
Life Insurance Co. v. Moore, 117 Ky. 651, 79 S. W. 219, Western & Southern Life 
Insurance Co. v. Davis, 141 Ky. 360, 132 S. W. 410, Modern Woodmen of America v. 
Atkinson, 153 Ky. 527, 155 S. W. 1135, which establish the rule that the condition in 
a life policy, that it is not binding unless on the date of delivery the insured is in 
sound health, applies only to unsoundness of health arising after the application and 
medical examination, and that, when it is shown that the unsoundness of health did 
not occur between the application and medical exomination, and the delivery of the 
policy, the company must rely on the statements in the application to avoid a recovery, 
and not on the conditions in the policy. Of course, a similar condition ihat the policy 
is void if the insured before its date has had certain specific diseases applies only to 
such cases as have been contracted after the application and medical examination. If 
it be contended that the rule is not applicable in this case because there was no medical 
examination, but only an inspection of the applicant, the ansaver is that the rule is 
sound and should not be made to turn on the extent of the examination or the name 
by which it is called. : 

[2] With respect to the condition that the policy is void if the insured before its 
date has been attended by a physician for any serious disease or complaint, the situa- 
tion is different, and there is no basis for the claim that it refers to the attendance of 
a physician after the application and medical examination. However, there is another 
ground on which the condition cannot be sustained. The insurance business is affected 
with a public interest, and the right of a company to incorporate in its contracts such 
provisions as it may desire is subject to the limitation that conditions avoiding the 
policy shall not be unreasonable or such as to operate as a fraud on the insured. 
Here the condition is unlimited as to time, and, if valid, the insurance company may 
defeat a recovery on the policy by showing that 5, 10, or 20 years before the policy 
was issued the insured was attended by a physician for a serious disease or complaint, 
although he had recovered many years ago, and his health was such that the policy 
would have been issued had all the facts been disclosed to the company. We are 
therefore constrained to hold that the condition was unreasonable and therefore invalid. 

[3] With this view of the conditions of the policy, it is at once apparent that 
the answers in the application do not relate to those conditions. Hence there is no 
basis for the conclusion that Walters was not insured, and that therefore the company 
was not deceived by his answers. That being true, the situation is not such as to 
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deprive the company of the right to avoid the policy by showing that the answers in 
the application were false and material. It follows that that defense should not have 
been stricken from the answer. It also follows that appellee was not entitled to a 
peremptory instruction. 

In view of another trial, it is proper to add that that portion of the answer plead- 
ing nonliability on account oi the existence of the conditions named in the policy 
is not sufficient. 

As the pleadings will be different on the next trial, and the evidence may not be 
the same, we refrain from deciding whether appellant was entitled to a peremptory 
instruction. 

Wherefore the appeal is granted, and the judgment reversed, and cause remanded, 
for proceedings not inconsistent with this opinion. 


FIRST NAT. BANK OF CUMBERLAND v. LIBERTY TRUST CO. et al. 
(No. 34) 
(Court of Appeals of Maryland. June 29, 1926.) 
134 Atlantic Reporter 210 
1. INSURANCE. 


It is not essential to validity of assignment of life insurance policy that assignee 
or donee have insurable interest in life of insured. 


(For other cases, see Insurance, Dec. Dig. § 121.) 


2. INSURANCE—ASSIGNMENT OF LIFE POLICY NEED NOT BE IN 
WRITING TO PASS EQUITABLE INTEREST TO ASSIGNEE (ACTS 
1829, c. 51 [CODE PUB. GEN. LAWS 1924, ART. 8, § 1].) 

Assignment of life insurance policy need not be in writing to pass equitable inter- 
est to assignee or donee, where all control and dominion is surrendered by assignor 
with intent to transfer title; Acts 1829, c. 51 (Code Pub. Gen. Laws 1924, art. 8, § 1) 
having no application. 

(For other cases, see Insurance, Dec. Dig. § 208.) 

Appeal from Circuit Court, Allegany County, in Equity; Frank G. Wagaman, 
Judge. 

Suit by First National Bank of Cumberland against the Liberty Trust Company 
and others. From a decree denying the relief sought, plaintiff and certain defend- 
ants appeal. Affirmed. 


— before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, and 
Parke, JJ. 

Walter C. Capper, of Cumberland, for appellant First Nat. Bank of Cumberland. 

David A. Robb and D. Lindley Sloan, both of Cumberland (A. Taylor Smith, of 
Cumberland, on the brief), for appellants Fred H. Blaul’s Executors. 

Arch A. Young, of Cumberland, and J. Cleveland Grice, of Hagerstown (Carl G. 
Mullin and Clarence Lippel, both of Cumberland, on the brief), for appellee Thomas. 

Pattison, J. The Metropolitan Life Insurance Company, of New York, on the 
29th day of October, 1920, at its office in the city of New York, issued unto Frederick 
H. Blaul, of Cumberland, Md.; a life insurance policy for the sum of $10,000, payable 
to his estate in the event of his death within ten years from its date. This policy 
was received by Frederick H. Blaul, at Cumberland, Md., on November 1, 1920, and 
on that day it was delivered to Laura Oliver Thomas, one of the appellees. 

On the same day he executed a codicil to his will made on the 20th day of October 
of the same year. The appellees, Mary Jane Blaul, his wife, and the Liberty Trust 
Company, of Cumberland, were thereby made executors and cotrustees. The codicil 
was as follows: 

“Cumberland, Maryland, November 1, 1920. 

“T, Fred H. Blaul, of Cumberland, Maryland, declare this to be a codicil to the 
last will and testament already made by me. 

“I hereby give and bequeath to Laura A. Oliver the proceeds of -policy No. 
2,724,609A, amount ten thousand dollars ($10,000.00) all of which said amount of 
insurance upon my death shall be paid to Laura A. Oliver, regardless of any other 
provision made by me in. my last will and testament, of which this is a codicil. 

“As witness my hand on the day and year first above written. 
“Fred H. Blaul. [Seal.]” 

This codicil was also delivered to Laura Oliver Thomas, the party mentioned in 

the codicil, as she says, on the 3d day of November, 1920. On the 26th day of Septem- 
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ber, 1922, Blaul died, and at such time the policy mentioned was in the possession of 
Laura Oliver Thomas. By an agreement between the attorneys for Laura Oliver 
Thomas, and the executors of Frederick H. Blaul, respectively, the policy of insur- 
ance was turned over by Laura Oliver Thomas to the executors to enable them to 
collect the proceeds on said policy; it being expressly agreed and understood, how- 
ever, that the said Laura Oliver Thomas, in so doing, waived none of her legal and 
equitable rights in and to said policy or in the proceeds thereof. As Laura Oliver 
Thomas claimed possession and title to the policy, and the executors disputed her 
title thereto, it was agreed that by turning over said policy to the executors they 
should proceed to collect the proceeds thereof from the insurance company and that 
such proceeds, when so collected, should be held subject to any legal and equitable 
title to the said Laura Oliver Thomas in and to the said policy, or the proceeds 
thereof, and subject to any right she hight have to recover the same, and it was 
agreed and understood that in turning over of said policy, as stated, it was done 
without prejudice to either of said parties. 

The Metropolitan Life Insurance Company paid to said executors the proceeds 
of said policy, and thereafter Laura Oliver Thomas brought suit at law in the circuit 
court for Allegany county against said executors to recover the money they had 
collected upon the policy. The case was removed to the circuit court for Washington 
county, and, while it was there pending, and after much testimony had been taken, 
the bill in this case was filed by the appellant, the First National Bank of Cumberland, 
Md., on its own behalf and all other creditors of Frederick H. Blaul, deceased, who 
might join in and contribute to the cost of the proceedings against Mary Jane Blaul 
and the Liberty Trust Company, executors and cotrustees of Frederick H. Blaul, 
deceased, and Laura Oliver Thomas, alleging therein not only the facts we have 
stated, but further alleging that at the time of the alleged gift of the policy of 
insurance from Frederick H. Blaul to Laura Oliver Thomas, and at the times of the 
payment of premiums on said policy the said Blaul was insolvent, and continued and 
remained insolvent until the time of his death; that the alleged gift of the policy was 
made by delivery of it. without any written assignment, and without notice, to the 
Metropolitan Life Insurance Company or to any of the creditors of said Blaul; that 
it was void, and was a fraud upon his creditors; and that the premium paid therefor 
at the issue of said policy and the payment of the premiums thereafter paid were 
made with money which of right belonged to creditors of said Frederick H. Blaul; 
and “that upon the face of said policy it appeared to be made for the benefit of his 
creditors, and that no gift of the same could be made by him without notice to or 
the consent of said creditors, none of whom gave such consent or had such notice.” 
It is further alleged that at the time of the alleged gift Frederick H. Blaul was in- 
debted to the First National Bank in a large sum of money therein named, and that 
he was so indebted at the time of his death. The bill also charged that he was 
indebted ‘to other creditors at the time of the alleged gift and at the time of the 
payment of the premiums upon the policy, and continued to be indebted to them to 
the day of his death; that his estate was “so hopelessly involved as to leave nothing to 
any of his creditors, secured or unsecured.” 

The bill then charged that it was impossible for the rights of the creditors to be 
heard in the suit at law then pending in Washington county; that a judgment therein 
against the executors, either as individuals or ina fiduciary capacity, would prevent 
the equitable rights of all parties interested to be adjudged; and that the title to said 
policy and the proceeds thereof could not be determined in the proceedings at law; 
and that Laura Oliver Thomas, the plaintiff, as well as Mary Jane Blaul and the 
Liberty Trust Company coexecutors, the defendants in that suit, should be required to 
come into equity and assert any rights they might respectively have to the proceeds 
of said policy; and that in the meantime the said Laura Oliver Thomas shall be 
enjoined against the prosecution of said suit in the circuit court for Washington county. 

The bill concluded with the following prayers: (1) That the title to the said 
proceeds of said life insurance policy may be determined; (2) that the alleged gift of 
said policy of insurance by the said Frederick H. Blaul to the said Laura- Oliver 
Thomas may be set aside and canceled and annulled; (3) that the said Laura Oliver 
Thomas may be enjoined from proceedings with the prosecution of the said suit at 
law in the circuit court for Washington county; (4) for general relief. 

The executors, as defendants to said bill, answered, admitting the salient allega- 
tions of the bill, including insolvency of Frederick H. Blaul at the times named, and 
that the gift of the policy was made without any writtea assignment of it, or without 
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notice to. the Metropolitan Life Insurance Company, or the creditors of said Blaul, 
and without lawful consideration; that it was made upon an immoral and illegal 
consideration, and was a fraud upon the creditors of the said Frederick H. Blaul; and 
they, further answering the bill, alleged that they had the legal and equitable claim 
and right to the proceeds of the policy; that the same might be distributed to the 
creditors of Blaul whose claims were largely in excess of the claims of the estate. 
They also averred in their answer that the gift was not a legal gift or an assignment 
of the policy; that the said Laura Oliver Thomas was not entitled to receive the 
proceeds thereof, but, on the contrary, the proceeds of said policy were payable to 
them, as executors; and that they were entitled to the same for the benefit of the 
creditors of the said decedent. 

Laura Oliver Thomas, in her answer to the bill, admitted many of the facts 
therein alleged, but denied the insolvency of Frederick H. Blaul at the time of the 
alleged gift or at the times premiums were paid upon the policy. She also denied the 
necessity of a written assignment of the policy or of a notice to the insurance com- 
pany or his creditors to make the assignment valid. And she averred that the gift 
was a giit inter vivos by physical delivery of said policy, and was a legal gift under 
the laws of Maryland. In her answer she consented to the order enjoining her from 
proceeding with said lawsuit, and agreed to be governed by the decisions of the lower 
court or any appeal therefrom. 

By an agreement of the solicitors for the respective parties, all errors and irregu- 
larities in the pleadings in the case were waived, and the court was asked to deter- 
mine to whom the proceeds of said policy belonged, under the admitted facts in the 
pleading and the testimony taken at the hearing. 

Evidence was heard by the court both as to the insolvency of Frederick H. Blaul 
and as to the nature and character of the alleged gift, and it decreed “that the Liberty 
Trust Company and Mary Jane Blaul, coexecutors and cotrustees of the estate of 
Frederick H. Blaul, deceased, pay the cost of this proceeding out of the proceeds of 
the insurance policy, No. 2724609A, issued by the Metropolitan Life Insurance Com- 
pany of New York on the 29th day of October, 1920, payable to the estate of Fred 
H. Blaul for the sum of $10,000 and that the balance of said proceeds, together with 
interest due thereon, be paid by said coexecutors and cotrustees to Laura Oliver 
Thomas.” It is from that decree that the appeal in this case has been taken. 

The First National Bank, in a written agreement with Laura Oliver Thomas, 
admitted “the validity of the gift of the policy of life insurance in question in this 
cause except as to the insolvency of Fred H. Blaul, deceased, at the time of making 
the said gift,” while the executors of Blaul attack the validity of the alleged gift 
upon the grounds: First, that Laura Oliver Thomas, the appellee, had no insurable 
interest in the life of Frederick H. Blaul; second, that the assignment of the policy 
was not in writing; and, third, that the delivery of the policy was not a good and 
complete gift. 

We will first consider the contentions of the executors in the order stated, dealing 
first with the contention that Laura Oliver Thomas had no insurable interest in the 
life of Frederick H. Blaul, and that because of such fact the alleged gift was void. 

[1] In Rittler v. Smith, 70 Md. 261, 16 A. 890, 2 L. R. A. 844, Smith, the 
appellee, was indebted unto Rittler in the sum of about $1,000 and, Smith being 
insolvent, Rittler took out certificates of insurance on Smith’s life in several mutual aid 
associations. These certificates were all in favor of Rittler, and he paid all the 
premiums or assessments thereunder. Upon Smith’s death, Rittler collected from these 
certificates of insurance $2,124.82. After deducting therefrom the debt and interest 
due Rittler, the premiums he had paid, and the cost and expenses of ‘effecting the 
insurance, there remained a balance of $473.53. Thereafter the administratrix of 
Smith filed a bill claiming this balance as belonging to the estate of the decedent. 
Rittler in his answer denied her claim, and insisted that the money belonged to him. 
The case was heard on bill and answer, and the court below decreed in favor of the 
complainant. Upon appeal to this court, the decree of the lower court was reversed. 
In that case the court said: . 

“In support of the view taken by the appellee’s counsel, cases have been cited 
in which it has been held that the assignee of a life policy, who has no insurable 
interest in the life, stands in the same position as if he had originally taken out 
the policy for his own benefit. In other words the contention is that the assured 
himself can make no valid absolute assignment of his policy to one who has no 
insurable interest in his life. . But our own decisions are opposed to this. It is 
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settled law in this state that a life insurance policy is but a chose in action for 
the payment of money, and may be assigned as such under our Act of 1829, Ch. 51.” 
Ins. Co. v. Flack, 3 Md. 341, 56 Am. Dec. 742; Souder v. Home Friendly Society, 
72 Md. 511, 20 A. 137; Hewlett v. Home for Incurables, 74 Md. 350, 24 A. 324, 
17 L. R. A. 447; Clogg v. McDaniel, 89 Md. 416, 43 A. 795; Fitzgerald v. Rawlings, 
114 Md. 470, 79 A. 915, Ann. Cas. 1912A, 650. 

It will thus be seen from the decisions of this court that it is not essential 
to the validity of an assignment of a life insurance policy that the assignee or 
donee should have an insurable interest in the life of the insured, though it would 
seem by the rulings of this court in Hewlett v. Home for Incurables, 74 Md. 350, 24 
A. 324, 17 L. R. A. 447, that such question could not properly arise in these pro- 
ceedings. 

{2] Whether there can bea valid equitable assignment of a policy of insurance, 
not. in writing, but by parol agreement, accompanied by delivery and surrender of 
all control and dominion of it, with the intention of the assignor to divest himself 
of all interest therein, has been decided in this state, nor are the authorities else- 
where in accord upon this question, though the great weight of authority is to the 
effect that such an assignment can be lawfully made. See Knowles v. Knowles, 
205 Mass. 290, 91 N. E. 213; Travelers’ Ins. Co. v. Grant, 54 N. J. Eq. 208, 33 
A. 1060; State v. Tomlinson, 16 Ind. App. 662; 45 N. E. 1116, 59 Am. St. Rep. 335; 
Chapman v. MclIlwrath, 77 Mo. 38, 46 Am. Rep. 1; Marcus v. Mut. L. Ins. Co., 
68 N. Y. 625; Fowler v. Butterly, 78 N. Y. 68, 34 Am Rep. 507; McGlynn v. 
Curry, 82 App. Div. 431, 81 N. Y. S. 855; Gledhill v. McCoombs, 110 Me. 341, 86 
A. 247, 45 L. R. A. (N. S.) 26, Ann. Cas. 1914D, 29; Hani v. Germania Life Ins. 
Co., 197 Pa. 276, 47 A. 200, 80 Am. St. Rep. 819; and other cases found in note to 
Gledhill v. McCoombs, Ann. Cas. 1914D; Richards on Insurance, p. 529; Opitz v. 
Karel, 118 Wis. 527, 95 N. W. 948, 62 L. R. A. 982, 99 Am. St. Rep. 1004. 

In 12 R. C. L. 943, § 20, it is said: 

“The general if not universal rule is that a policy of insurance on the life of 
the donor may be made the subject of a gift in the same manner as any other chose 
in action. All of the essential elements of a valid gift must be present. There 
must be a complete and absolute surrender of all power and dominion over the policy, 
and there must be an intention on the part of the donor to part absolutely with the 
title to it. * * * In most jurisdictions the rule is followed that the gift of a policy 
of life insurance is valid, in the absence of a written assignment, provided there is 
a delivery of the policy by the donor to the donee. A donee of a life insurance 
policy payable to the administrator of the insured, who delivered the policy to the 
administrator for collection, may maintain an action against him in his individual 
capacity to recover the proceeds.” Gledhill v. McCombs, supra. 

In McGlynn v. Curry, supra, the court said: 

“There can be no reasonable doubt that the insured delivered and intended to 
convey to the plaintiff the policy of insurance, and the law is fairly well established 
that no written transfer was necessary; that the unqualified delivery of the policy 
o her for the purpose of vesting title in her was sufficient to produce that result. 
* * * The fact that there was no consideration passing between the parties is of no 
consequence; the policy had the character of personal property, * * * and it is 
clearly within the power of the owner of such property to make a valid gift of the 
same.’ 

In Chapman v. McIlwrath, supra, it is said: 

“No writing is necessary, at least so far as vesting the equitable interest therein 
is concerned * * * ‘policies are usually assigned in writing; but a merely verbal 
assignment and delivery of the policy, gives to the assignee an equitable right to 
the proceeds, where the policy itself contains no provision to the contrary.’” 

Many other cases could be cited which hold that it is nonessential that a life 
policy should be assigned in writing in order to pass an equitable interest in it, 
entitling the assignee to the proceeds of the policy, if such policy was delivered 
to the assignee and all control and dominion over it surrendered to him with the 
intent of the assignor to transfer all title in the policy to such assignee. 

This is not a suit against the insurance company to enforce payment of the 
amount owing on the policy brought by the assignee under authority conferred by 
the Act of 1829, c. 51 (section 1, art. 8, of the Code of 1924), where a “judgment, 
bond, specialty or other chose in action” must be assigned in writing by the person 
authorized to make the same, before the assignee thereof can maintain an action in 
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his own name against the debtor as the assignor could have done before assignment. 
But it is a proceeding in equity where the court is called upon to determine to 
whom belongs the money which has been voluntarily paid upon the policy by the 
company to the executor of the insured under an agreement between the executor 
and the alleged donee of the policy for the very purpose of having such question 
decided. If it were such a suit, then, undoubtedly, under the statute, it could not 
be maintained unless the assignment was in writing signed by the person authorized 
to make the same. There is nothing in the policy requiring the assignment to be in 
writing, and, as we find nothing in the decisions of this court inconsistent with the 
rule of principle of law, above stated, sustained by the great weight of authority 
both in England and in this country, we shall hold that an assignment in writing was 
not essential in this case to transfer an equitable interest in said policy entitling the 
donee, Laura Oliver Thomas, to the proceeds of said policy, if a complete gift of the 
policy or proceeds thereof is shown to have been made to her by the insured. 

[3] ‘As stated in 12 Ruling Case Law, 932: 

“To make a valid and effective gift inter vivos, there must be an intention 
to transfer title to the property, as well as a delivery by the donor and an acceptance 
by the donee. Mere intention to give without delivery is unavailing, and delivery 
is insufficient unless made with an intention to give. * * * There must be an inten- 
tion on the part of the donor to relinquish the right of dominion on one hand and to 
create it on the other, and the delivery must be not only of possession, but also of 
the dominion and control of the property. To have the effect of a valid gift, there- 
fore, the transfer of possession and title must be absolute, and go into immediate 
effect, so far as the donor can make it so by intent and delivery.” 

[4,5] The evidence in this case upon the question of the gift was that Fred 
Hz Blaul, after providing liberally for his wife by insurance upon his life payable 
to her at his death procured an additional insurance of $10,000 in the Metropolitan 
Life Insurance Company, payable to his estate in the event of his death within 
ten years from the date of its issuance. This policy, as we have said, was issued 
at its office in New York on the 29th day of October, 1920, but was no received by 
Blaul at Cumberland until November Ist following, when on that day he delivered 
it to Laura Oliver Thomas, in whose possession it was found at the death of 
Fred. H. Blaul, which occurred in September, 1922. 

Ernest Porter, a witness, produced by Laura Oliver Thomas, testified that he 
_knew Fred H. Blaul well, and often talked with him “of things of a confidential 
nature”; that he was in Blaul’s office on or about November 1, 1920, and he was 
shown by Blaul the policy in question in this case, and Blaul told him he was giving 
it to Laura Oliver Thomas “as a present”; that some time later witness with his 
wife was at the home of Laura Oliver Thomas, and, as he says, “the subject of 
the policy was brought up, and she brought out the policy and showed it to him.” 
Thereafter, just prior to Blaul’s death, witness saw Biaul at his office, and the 
latter told him that he had given the policy to Laura Oliver Thomas, and said that 
should anything happen to him “she was taken care of by the policy.” 

The witness Wiegand, who was remotely related to the alleged donee, testified 
that he, while on a visit to her home in Cumberland just before Christmas, 1920, 
met and talked with Blaul, and he was told by him that “he had given Laura an in- 
surance policy for $10,000 about sixty days prior to that time.” 

Laura Oliver Thomas testified that Blaul on the Ist day of November, 1920, 
gave to her the policy here in question. It was given to her, she says, on the Mt. 
Savage road just around the point from the National Pike, where he met her by 
appointment. 

This evidence as to the gift is not only uncontradicted, but the gift and its 
validity is expressly admitted in writing by the bank, the plaintiff to the bill, 
“except as to the insolvency of Blaul.” 

The codicil to the will of Blaul, which we have inserted in this opinion, was 
given to Laura Oliver Thomas, as she says, two days after the delivery of the 
policy to her. 

It is contended by the executors that it is shown or indicated by the codicil 
so executed by Blaul that it was not his intention to pass an immediate interest to 
her in the policy, but that the vesting of title in her was postponed until his death. 
As an answer to this it may be said that such act of Blaul may have been prompted 
by a desire on his part to make sure of the passing of the subject of the gift to her 
or, otherwise expressed, such act of Blaul may have been confirmatory, rather 
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than derogatory, of the title conferred upon her by the gift. Bank v. Holland, 99 
Va. 495, 39 S. E. 126, 55 L. R. A. 155, 86 Am. St. Rep. 898. 

[6] It should be said that proof of gifts in cases of this character should be 
clear and convincing so as not to open the way to fraud which may at times be 
suggested by the mere possession by a wrongdoer of a pretended giit at the time 
of the death of the alleged donor. In this case, however, we think the evidence 
meets the requirements mentioned and proves the existence of the alleged gift. 

This leaves to be considered only the alleged insolvency of Blaul at the time the 
gift was made. We have carefully read and considered: all the evidence upon this 
question which we have found voluminous and conflicting, and we will not here at- 
tempt to state it or discuss the weight of it, for to do so would further prolong 
this opinion without serving any useful purpose, but will state generally that the 
evidence is not in our opinion sufficient to show the insolvency of Blaul within the 
meaning of the statute (article 39B of Code 1924) at the time of the gift. It 
may also be said that the gift at the time it was made had little, if any, real value 
and the expenditures made by Blaul in the obtention of the policy lessened his estate 
only to the extent of the premiums paid thereon, an amount so small that the bank 
asked the court not to consider it, if it were limited in its recovery to that alone. 

The evidence, we think, fails to show that the gift of the policy was a fraud 
upon the creditors of Blaul, and the. decree appealed. from will be affirmed. 

Decree affirmed, with costs. 


SCHLERETH v. NEELY erat. (No. 19445.) 
(St. Louis Court of Appeals. Missouri. June 22, 1926. Rehearing Denied July 8, 
2 


1926.) 
285 Southwestern Reporter, 168. 


2. INSURANCE. 

Chief aim of industrial policy is to provide fund for funeral and other expenses 
attendant on last illness of insured. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
3. INSURANCE. 

Beneficiary, under industrial policy, stipulating that insured may, with consent 
of insurer, change beneficiary, obtains no vested interest in policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


4. INSURANCE—INSURER UNDER FACILITY OF PAYMENT CLAUSE 
IS UNDER NO GREATER OBLIGATION TO PAY POLICY TO BENE- 
FICIARY THAN TO ANY OTHER PERSON OF CLASS MENTIONED 
IN POLICY. 

Under industrial policy empowering insurer to pay same to miaues or adminis- 
trator of insured or any relative by blood or marriage, or any other person equitably 
entitled to same by reason of having incurred expense in connection with last ill- 
ness of insured, insurer‘is under no greater obligation to pay amount of policy to 
beneficiary than to any other person of class designated in policy. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


5. INSURANCE—INTEREST OF BENEFICIARY HAVING NO VESTED 
INTEREST IN POLICY REVERTS TO ESTATE OF INSURED, AND 
HEIRS OF BENEFICIARY, THOUGH PAYING. PREMIUMS UNTIL 
DEATH OF INSURED, HAVE NO RIGHTS UNDER POLICY. 

Interest of beneficiary having no vested interest in industrial policy lapses and 
reverts to estate of insured on beneficiary's dying before insured, and hence heirs of 
beneficiary have no rights under policy, though they pay premiums from time of 
beneficiary's death until death of insured. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

Appeal from St. Louis Circuit Court; Franklin Miller, Judge. 

“Not to be officially published.” 

Action by Anna Schlereth, administratrix of the estate of Henry Rohmann, 
duceased, against Lucille Neely and-another. From a judgment of the circuit court, 
reversing a judgment of the probate court for plaintiff, she appeals. Reversed 
aid. remanded, with directions. 

Earl H. C. Lurkins, of St. Louis, for appellant. 

Max Sigoloff, of St. Louis, for respondents. 





840 The Insurance Law Journal, Vol. 67 [Nov., 1926 


Bennickx, C. This action was instituted in the probate court of the city of 
St. Louis by the filing by plaintiff of the following affidavit for the concealment 
of assets: 

“Anna Schlereth, administratrix of the estate of Henry Rohmann, deceased, 
being duly sworn, under her oath states that she has good cause to believe, and 
does believe, that Mrs. Lucille Neely and Christian Price, in the city of St. Louis, 
Mo., have wrongfully withheld and now have in their possession or under their con- 
trol a certain life insurance policy in the John Hancock Mutual Life Insurance 
Company, being No. 4016725, together with the premium book thereof, which 
policy was issued upon the life of said Henry Rohmann, deceased; that Barbara Roh- 
mann, wife of said deceased, was the beneficiary thereof, but that she died more 
than two years prior to the death of insured; that under the provisions of said 
policy the proceeds thereof are an asset of this estate; and that this policy was 
issued at the instance of deceased, and not of the said Barbara Rohmann. 

“Wherefore administratrix prays that the aforesaid Mrs. Lucille Neely and 
Christian Price may be cited and compelled to appear before this court and answer 
under oath such questions as may be propounded to them concerning the ownership, 
concealment, and possession of said policy and premium book.” 

Upon a hearing in the probate court, judgment was rendered ordering defendants 
to turn over the policy and premium book mentioned in the affidavit. An appeal was 
taken to the circuit court, wherein the judgment of the probate court was reversed. 
After an unavailing motion for a new trial, plaintiff has appealed. 

The evidence disclosed that on June 24, 1893, Henry Rohmann made applica- 
tion to the John Hancock Mutual Life Insurance Company for a special industrial 
policy in the amount of $500, naming his wife, Emma, as beneficiary in the appli- 
cation, and reserving the right to change such beneficiary from time to time with 
the consent of the company. The policy was duly issued. Three children were 
born of the marriage, all of whom were living at the time of the trial. Some 
years later Emma died. The insured then married Barbara, and, on September 9, 
1908, made her the beneficiary under such policy. In his application naming Barbara 
as beneficiary, there was the following paragraph: 

“The insured reserves the right, from time to time while this policy is in 
force, to change the beneficiary, subject to the consent of the company, by notice to 
the home office, upon the company’s prescribed form, but the company may make 
payment to the executor or administrator of said insured or to any relative by blood 
or connection by marriage, or to any other person in the judgment of said company 
equitably entitled to the same by reason of having incurred expense in any way on 
the behalf of the insured for burial, or for any other purpose; and the receipt of 
any such person ‘shall be conclusive evidence that payment has been properly made, 
and shall discharge the company from liability.” 

No children were born of this second marriage. The defendants, however, are 
children of Barbara by a former marriage. In 1911 Mr. and Mrs. Rohmann separ- 
ated, and she took with her the policy and premium book. Thereafter the insured 
lived with relatives until he became insane, and was confined to the city sanitarium, 
where he died March 18, 1924. Barbara Rohmann had died in October, 1921. 

The insured paid the premiums on the policy until the separation. Thereafter 
his wife, and, after her death, the defendants voluntarily paid the premiums until 
the death of the insured. After the change of beneficiary to Barbara Rohmann, the 
insured never designated another beneficiary, and the insurance company did not 
exercise the option granted it under the facility of payment clause. 

Plaintiff, a sister of insured, was appointed administratrix of his estate. It 
appears that this policy is the only asset of the estate; that the undertaker’s bill in 
the sum of $242 was allowed as a claim against the estate, but never paid; and that 
plainiff demanded the surrender of the policy and premium book from defendants, 
but was refused, whereupon the present action was instituted. 

[1] At the outset we are faced with the necessity of passing upon a motion 
filed by respondents (defendants) to dismiss the appeal and affirm the judgment. 
This motion is based upon an alleged violation by appellant (plaintiff) of our rule 
15, which requires the abstract to set forth so much of the record as is necessary 
to a full and complete determination of all the questions presented to this court for 
decision. Upon an examination of the abstract, we find that it has been made up 
in substantial conformity to the requirements of this rule, and accordingly re- 
spondents’ motion to dismiss the appeal and affirm the judgment is overruled. 
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[2] Inasmuch as no declarations of law were asked or given, we are limited in 
our review to a determination of whether the judgment of the trial court can be 
sustained upon any reasonable theory of the law within the pleadings and the 
evidence. The only question in the case is whether the policy is an asset of the 
estate of Henry Rohmann, deceased, or whether, inasmuch as Barbara Rohmann, 
the beneficiary, predeceased the insured, the amount of the policy should be pay- 
able to defendants as her heirs. In this connection we are mindiul that this is a 
policy of industrial insurance, the chief aim and object of which is to provide a 
fund to defray funeral and other expenses attendant upon the last illness of the 
insured, and one that will be available when needed for such purposes. Wallace 
v. Prudential Insurance Co., 174 Mo. App. 110, 121, 157 S. W. 1028. 

The evidence discloses that Barbara Rohmann, the mother of defendants, was 
made the beneficiary under the policy, and that in so naming her the insured reserved 
the right, from time to time, to change the beneficiary, although such right was 
never exercised; that she died in October, 1921; that the insured survived her, and 
died in 1924; that, after her separation from the insured, she paid the premiums 
until her death; and that thereafter the defendants paid them until the insured’s 
death. 

[3-5] Whether the policy is an asset of the estate, or whether the amount 
thereof should be payable to defendants as heirs of the beneficiary, depends upon the 
determination of whether Barbara Rohmann had a vested interest in the insurance 
or merely an expectancy which lapsed upon her death prior to that of the insured, 
and thereupon reverted to the insured’s estate. We think that it is clear that her 
interest was not vested for two reasons. It has been held that, where, as here, 
it is stipulated in the policy that the insured may, with the consent of the insurer, 
change the beneficiary, such beneficiary obtains no vested interest in the insurance. 
Clarkston v. Met. Life. Ins. Co., 190 Mo. App. 624, 631, 176 S. W. 437; Robinson 
v. New York Life Ins. Co., 168 Mo. App. 259, 153 S. W. 534; Missouri State Life 
Ins. Co, v. California State Bank, 202 Mo. App. 347, 349, 216 S. W. 785; 31 C. J. 
971. Furthermore, under the facility of payment clause, by the terms of which the 
company was empowered to make payment to the executor or administrator of the 
insured or to any relative by blood or connection by marriage, or to any other person 
in the judgment of the company equitably entitled to the same by reason of having 
incurred expense in any way on behalf of the insured for burial, or for any other 
purpose, the insurer was under no greater obligation to pay the amount of the 
policy to Barbara Rohmann, even though she was named as beneficiary therein, than 
to any other one of the class of persons designated in such clause. Clarkston v. 
Met. Life Ins. Co., supra; Kelly v. Prudential Insurance Co., 138 Mo. App. 249, 
257, 127 S. W. 649. Accordingly, inasmuch as Barbara Rohmann did not have 
a vested interest in the policy, upon her death prior to that of her husband, such 
interest as she had lapsed and reversed to her husband’s estate, so that dfendants as. 
her heirs were not entitled to hold the policy, and had no rights thereunder, even 
though they had paid the premiums thereon from the time of their mother’s death 
until the death of the insured. Manning v. Prudential Insurance Co., 202 Mo. App. 
a 213 = W. 897; Burns v. Prudential Insurance Co. (Mo. App.) 253 S. W. 81; 

o pa SFL. 

Accordingly, the commissioner recommends that the judgment of the circuit 
court be reversed, and the cause remanded for disposition in accordance with the 
views herein expressed. 


Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly reversed, and the cause re- 
manded. 


Daues, P. J., and Becker and Nipper, JJ., concur. 


SLIOSBERG v. NEW YORK LIFE INS. CO. 
(Supreme Court, Appellate Division, First Department. July 6, 1926.) 
217 New York Supplement, 226. 
1, DISMISSAL AND NONSUIT. 
Extent of insured’s right to recover on policies issued by domestic insurance 
company to be performed in Russia cannot be determined on motion to dismiss com- 
plaint, but must await trial. 


(For other cases, see Dismissal and Nonsuit, Dec. Dig. § 73.) 
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2. CONTRACTS—PROVISION OF INSURANCE POLICIES THAT SUITS 
THEREON SHOULD BE SUBJECT SOLELY TO JURISDICTION OF 
RUSSIAN COURTS HELD NOT TO DEPRIVE NEW YORK COURTS 
OF JURISDICTION. 

Provision of insurance policies, issued by New York company to be performed 
in Russia, that suits thereon should be subject solely to jurisdiction of St. Peters- 
burg courts, held intended to restrict litigants suing in Russia to courts of St. 
Petersburg, and was ineffectual to oust courts of New York of jurisdiction, especially 
where plaintiff had no remedy in Russia and could not obtain jurisdiction of company 
in Russia. 

(For other cases, see Contracts, Dec. Dig. § 127[3].) 

3. INSURANCE. 

In action for return of premiums on insurance policies to be performed in 
Russia, repudiated by domestic insurer, plaintiff was not required to plead Russian 
law. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from Supreme Court, New York County. 

Actions by Henr: M. Sliosberg against the New York Life Insurance Company. 
From so much of an order in each action (125 Misc. Rep. 417, 211 N. Y. S. 270) 
as denies its motion to dismiss the complaint for lack of jurisdiction, or for a stay, 
defendant appeals, and from so much of said order as grants defendant’s motion to 
dismiss the second cause of action as insufficient, plaintiff appeals. Orders, so far 
as they deny motions to dismiss complaints on the ground that court has no 
jurisdiction of subject of action or for stay, affirmed. Orders, so far as they grant 
defendant’s motions to dismiss second cause of action on ground that they do not 
state facts sufficient to constitute a cause of action, reversed, and motions denied. 

See, also, App. Div. , 216 N. ¥: 8,215: 

Argued before Clarke, P. J., and Merrell, Finch, Martin, and Wagner, JJ. 

Engelhard, Pollak, Pitcher & Stern, of New York City (Walter H. Pollak, 
of New York City, of counsel, and Ruth I. Wilson and Frederic C. Pitcher, both 
of New York City, on the brief), for plaintiff. 

Sullivan & Cromwell, of New York City (John Foster Dulles, of New ‘York 
City, of counsel, and Rogers S. Lamont, of New York City, on the brief), for 
defendant. ; 

Martin, J. The defendant issued two policies of life and endowment insurance 
to plaintiff in the course of its Russian business. The orders here for review involve 
the rights of a policyholder to recover on the policies so issued. In each both sides 
appeal; the plaintiff from a dismissal of the second cause of action for insufficiency, 
with leave to amend, and the defendant from the denial of a motion to dismiss the 
first cause of action, or in the alternative for a stay. Defendant moved to dismiss 
on the theory that the court was without jurisdiction of the subject-matter and also 
for insufficiency. 

The policy referred to in action No. 1 was issued in October, 1901, and is for 
20,000 roubles. Plaintiff paid 35 half-yearly premiums of 566.8 roubles each on 
this policy, up to and including the premium due on October 24, 1918. The policy 
referred to in action No. 2 was issued in November, 1906, and is for 100,000 roubles. 
Plaintiff paid 13 yearly premiums of 5,960 roubles each on this policy, up to and 
including the premium due on November 21, 1918. 

Both of these policies were printed in the Russian language. They were made 
in Russia, where in ordinary course they were to be performed, but they were not 
to be valid unless accepted at the New York office within 90 days. They provided 
that, if the payment of premiums should be interrupted, the insured would have 
certain optional rights, including a right upon demand to a definite sum in cash, 
termed the cash surrender value of the policy. In the alternative, the insured might 
take continuing insurance for the face amount of the policy throughout the 20-year 
term, with the right, if the policy matured before death, to a lesser amount of cash 
than if the premiums had been paid throughout the 20-year period. 

In action No. 1 plaintiff seeks to enforce this second optional right, and claims 
the amount which, under this option, would have become due upon the expiration 
of the 20-year term in 1921. In action No. 2 plaintiff seeks to obtain the cash 
surrender value of the policy at the time he discontinued the payment of premiums 
in 1918. 
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Each action, however, contains a second count on substantially the same theory 
in each case. Here the plaintiff demands the return of all premiums which he 
had theretofore paid; the theory being that, since the defendant, as alleged, with- 
drew from Russia in 1919 and disclaimed liability, it repudiated the contracts, giving 
the insured the right to rescind and to recover all that he had theretofore paid by 
way of premiums. 

[1] A determination as to the extent that he may recover, whether wholly or 
only in part, must await the trial. The motion for insufficiency, directed to the first 
cause oi action in each case, is based upon an assertion that plaintiff should have 
set forth the law of Russia, to show that under that law his first counts are good. 

The pleadings show that the application for insurance was finally passed upon, 
in each instance, at the New York office, and also that ultimately performance could 
be required in New York. The policies were issued there, and bore the signatures of 
the president and actuary of the company in that state. They expressly provided 
that the acceptance or rejection of insurance depends entirely on the decision of 
the home office at New York, expressly limiting the authority of the chief repre- 


sentative for Russia to issuing temporary policies for 90 days, pending “the decision 
of the home office in New York on the acceptance.” 


It was provided in the policies that the yearly apportionment of dividends was 
to be made “by the management of the company in New York,” and that pay- 
ment would be made by the company from the home office, by “transmitting the 
insured amount direct to the beneficiary.” It appears that plaintiff has leit Russia 
and that defendant no longer maintains an office or representative there. 

In their inception the contracts imposed obligations which were not wholly or 
essentially to be performed in Russia, and which at the time of the breach could no 
longer -be performed there. The general principles of law governing this case have 
been set forth in Sokoloff v. National City Bank, 239 N. Y. 158, at pages 164, 166, 
145 N. E. 917, 37 A. L. R. 712, where it was said: 


“Courts of high repute have held that confiscation by a government to which 
recognition has been refused has no other effect in law than seizure by bandits 
or by other lawless bodies. Russian Commercial & Industrial Bank v. Comptoir 
D’Escompte De Mulhouse, [1923] 2 K. B. 630, 638; S. C. H. of L. 40 T. L. R. 
837; Banque Internationale v. Goukassow, [1923] 2 K. B. 682; Luther v. Sagor & 
Co., [1921] 1 K. B. 456; s. c., [1921] 3 K. B. 532. Cf. White, Child & Berney, 
Ltd., v. Simmons, [1922] 127 L. T. 571. * * * This contract the defendant has 
not performed, yet it refuses to return the dollars that were paid to it by the 
plaintiff upon its promise of performance. Two acts that must be kept distinct in 
thought are said to justify this refusal. One is the decree nationalizing the banks 
of Russia, with the accompanying seizure of their assets. The other is the later 
decree confiscating the accounts of the depositors as a ‘revolutionary tax.’ 

“The defendant’s liability was unaffected by the attempt to terminate its existence 
and the seizure of its assets. A government of Russia could not terminate its 
existence either by dissolution or by merger, for it was a corporation formed under 
our laws, and its corporate life continued until the law of its creation declared that 
it should end. What a Russian government could do was to deprive it of the 
privileges of doing business upon Russian soil. But the ending of its Russian busi- 
ness was not the ending of its duty to make restitution for benefits received without 
requital. As to this, there would be no dispute if its assets had been left intact. 
The situation in a legal aspect is not changed by the fact that the property of the 
Russian branch has been scattered or despoiled. Plaintiff did not pay his money 
to the defendant, and become the owner of this chose in action, upon the security of 
the Russian assets. He paid his money to a corporation organized under our laws, 
upon the security of all its assets, here as well as elsewhere. Everything in Russia 
might fairly assume, if he gave thought to it at all, that the reserve i ncash or 
defendant would have remained bound by its engagement. The plaintiff had no 
means of knowing whether the assets physically in Russia were large or small. He 
might fairly assure, if he gave thought to it at all, that the reserve in cash or 
bullion at the disposal of the Russian branch would be only a small proportion of 
the Russian liabilities. Even now, the defendant does not state that it kept any 
more roubles or securities in Russia after its agreement with the plaintiff than before. 
It states, indeed, that its Russian assets were over 240,000,000 roubles and that its 
Russian liabilities were over that amount, but it does not state that the excess was the 
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same for each. I{ assets physically in Russia were less than liabilities, the defendant 
would be making a profit by the process of cancellation.” 

[2] Deiendant’s argument that the court has not jurisdiction is based principally 
"pon a provision in the contracts that “any claims and suits that may arise under 
the present insurance are acknowledged, by both sides, as being subject to the juris- 
diction of the St. Petersburg courts only.” We are of the opinion that by this 
clause it was intended to restrict litigants who desired to commence actions in 
Russia to the courts of St. Petersburg; but it has been frequently held that the 
parties may not thus oust the courts of this state of jurisdiction. Moreover, the main- 
tenance of an action in Russia would involve insurmountable difficulties of pleading 
and proof. In Meacham v. Jamestown F. & C. R. R. Co., 211 N. Y. 346, at page 
354, 105 N. E. 653, 656, Ann. Cas. 1915C, 851, the court said: 

“It is true that some judges have expressed the belief that parties ought to be 
free to contract about such matters as they please. In this state the law has long 
been settled to the contrary. Sanford v. Commercial Travelers’ Mut. Acc. Ass'n, 
380, 33 N. Y. S. 512; 147 N. Y. 326, 41 N. E. 694; Nat. Contracting Co. v. Hudson 
R. W. P. Co., 192 N. Y. 209, 84 N. E. 965. See, also, Miles v. Schmidt, 168 Mass. 
339, 47 N. E. 115; Fisher v. Merchants’ Ins. Co., 95 Me. 486, 50 A. 282, 85 Am. 
St. Rep. 428. The jurisdiction of our courts is established by law, and it is not to 
be diminished, any more than it is to be increased, by the convention of the parties.” 

In Kent v. Universal Film Mig. Co., 200 App. Div. 539, 546, 193 N. Y. S. 838, 
843, this court, by Mr. Justice Laughlin, said: 

“No theory is presented or could be presented by which the Supreme Court 
of this state has not jurisdiction over a domestic corporation. When it incorporated 
under the laws of this state, it necessarily conferred jurisdiction upon the courts 
here, whether sued by a nonresident, as is the plaintiff, or by a resident of this 
jurisdiction.” 

And at page 551 (193 N. Y. S. 847), he further said: 

“* * * The defendant, a domestic corporation, could not, even if it were so 
intended, contract to oust the courts of this state of jurisdiction to call it to account 
under its agreements with the plaintiff.” 

In Sudbury v. Ambi Verwaltung Kommanditgesselschaft, 213 App. Div. 98, 
210 N. Y. S. 164, the court said: 

“*We are therefore of the opinion that, assuming, as we must, this plaintiff to 
be a bona fide resident of the State of New York, the Supreme Court could not 
refuse to hear his case and had no right to dismiss it.” 

It is true that in the case of Meacham v. Jamestown F. & C. R. R. Co., supra, 
at page 353, 105 N. E. 655, it was said: 

“There may conceivably be exceptional circumstances where resort to the courts 
of another state is so obviously convenient and reasonable as to justify our own 
courts in yielding to the agreement of the parties and declining jurisdiction.” 

But this has no application in the present controversy, it being practically 
conceded that the plaintiff has no remedy in Russia, in the courts of which country 
the defendant would confine him. Moreover, jurisdiction over the defendant cannot 
now be obtained in that country. Under these circumstances to give effect to the 
jurisdictional clause would mean that no action could be brought upon the policies. 
Assuming that a jurisdictional clause of this character will be given effect to pre- 
vent grave injustice, we have not here a situation in which such a doctrine can 
be invoked. Rather have we one in which it would be unjust to allow the clause 
to be invoked. 

It is argued that the failure to enforce the jurisdiction clause might result 
in double recovery, inasmuch as, according to defendant, a Russian court would 
not consider itself bound by a judgment in these actions. However, so far as 
Russia is concerned, it is apparent that no satisfaction could be obtained there, and 
it is to be assumed in the other jurisdiction recoveries in these actions would be a 
defense. Moreover, if it be otherwise, nothing that can be decided in these cases 
would protect defendant. 

In Russian Reinsurance Co. v. Stoddard, 240 N. Y. 149, 147 N. E. 703, there 
was a danger of double recovery because of the inability of the directors to show 
authority to collect assets. In this case plaintiff’s right to sue will presumably 
be evidenced by his possession of policies which will be surrendered upon payment. 
In Russian Reinsurance Co. v. Stoddard, supra, it is said: 

“At least in actions at law, when other possible claimants could not be brought 
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into court, the court has ordinarily not regarded such danger as a sufficient ground 
to refuse to take jurisdiction of an action to enforce rights against a resident of 
this state which a plaintiff can establish by competent evidence.” 240 N. Y. at 
page 155, 147 N. E. 704. 

[3] As to the decision that the second alleged causes of action are insufficient 
for failing to plead the Russian law, we are not in accord with the Special Term. 
An action to recover the consideration paid on repudiation of a contract is in char- 
acter such as not to require the plaintiff to invoke, for its justification, any foreign 
law. In Monroe v. Douglass, 5 N. Y. 447, at page 452, the court said: 

“* * * The laws of the country to whose courts a party appeals for redress, 
furnish, in all cases, prima facie, the rule of decision, and if either party wishes 
the benefit of a different rule or law, * * * he must aver and prove it.” 

See, also, Richard v. Credit Suisse, 124 Misc. Rep. 3, 206 N. Y. S. 150, affirmed 
by the Court of Appeals. That was an action for money had and received, because 
of a total failure of performance. It was there said: 

“The burden of pleading the Polish law, if the law denied restitution, was upon 
the defendant.” 

We are of the opinion, therefore, that it was not necessary for the plaintiff to 
plead the law of Russia, and that his complaint in both causes of action was sufficient, 

The orders should therefore be affirmed, in so far as they deny the motions to 
dismiss the complaints and each of the causes of action therein, on the ground that 
the court has not jurisdiction of the subject of the action, and for a stay; and in 
so far as said orders grant defendant’s motions.to dismiss the second causes of 
action, on the ground that they do not state facts sufficient to constitute causes of 
action, they should be reversed, with $10 costs and disbursements to the plaintiff 
upon each appeal, and the motions denied, with $10 costs. 

Order filed. All concur. 


PENN MUT. LIFE INS. CO. v. McGRAW 
(Court of Appeals of Ohio, Butler County. May 3, 1926.) 
153 Northeastern Reporter, 131. 
1. INSURANCE. 


Whether insured made false and fraudulent statements to medical examiner as 
to health and whether beneficiary participated in such fraud held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE—CHARGE THAT INSURER, TO BAR RECOVERY, MUST 
PROVE THAT INSURED’S STATEMENTS TO MEDICAL EXAMINER 
AS TO HEALTH WERE WILLFULLY FALSE. FRAUDULENT, MA- 
TERIAL, AND INDUCED COMPANY TO ISSUE POLICY, HELD 
PROPER (GEN. CODE, § 9391). 

Charge that insurer, to bar recovery on policy, has burden of proving that 
insured’s statements to medical examiner as to health were willfully made, false 
and fraudulent, and material, and induced issuance of policy, and that insurer’s 
$539 a no knowledge of their falsity and fraud, held proper under Gen Code, 


(For other cases, see Insurance, Dec. Dig. § 643[3].) 
3. INSURANCE. : 

Insured’s statements to medical examiner as to health cannot, under Gen. Code, 
§ 9391, be offered in evidence to bar recovery on policy until insurer shows they 
were false and faudulent. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


Action by Minnie L. McGraw against the Penn Mutual Life Insurance Com- 


Sak] Judgment for plaintiff, and defendant brings error. Affirmed—[By Editorial 
taff. 


C. W. Elliott, of Middletown, for plaintiff in error. 

Clinton D. Boyd, of Middletown, for defendant in error. 

CusuinG, J. The action in the court below was on a contract, evidenced by 
a policy of life insurance. The plaintiff beneficiary sued for $6,000, the face of 
the policy. The company, by answer, after admitting certain things, charged that 
the deceased and the beneficiary procured the policy to be issued by fraud. The 
specific charge was that the answers to certain questions propounded by the medical 


846 The Insurance Law Journal, Vol. 67 [Nov., 1926 


examiner were false, and made for the purpose of inducing the company to issue 
the policy. It further stated that, but for such false and fraudulent answers, it would 
not have issued the policy. 

The reply denied the allegations of the answer. 

The application for the policy was made August 25, 1923. The policy was 
issued and the premium paid August 28, 1923. McGraw died January 30, 1924. 

The judgment of the court below was for $6,360, with interest, and this action 
is prosecuted to reverse that judgment. 

Two questions were argued by plaintiff in error: That the verdict and judg- 
ment were against the weight of the evidence; and that there was error in the charge 
of the trial court. 

McGraw, who could not read or write, signed the application by his mark. 

[1] The answers to questions on which the plaintiff in error bases its claim 
for a reversal were with reference to McGraw’s health; that it was good; that he 
had not been attended by nor had not consulted a physician; that he had not been 
afflicted, among numerous other diseases mentioned, with cancer. 

The medical examiner’s certificate recites that Dr. Stall was named by the 
deceased as their family physician; as one that had attended him. According to 
the record, McGraw told Dr. Lumis, the company’s medical examiner, that he had 
consulted Dr. Lang, of Cincinnati. Lumis then changed his answer and said McGraw 
told him he had been to a physician in Cincinnati, also that he had consulted Dr. 
Bauer, and that Bauer had lanced the glands in his neck, and that McGraw told 
him (Lumis) that he had some trouble with his nose and throat. 

The defendant below offered numerous witnesses to the effect that, in the spring 
and summer of 1923, McGraw had been attended by numerous physicians; that he 
had been in a hospital once at Middletown and once at Cincinnati; and defendant 
claimed that McGraw was suffering from cancer of the bucal cavity. Other testi- 
mony was offered to the effect that a foreign substance, a piece of wood, or a piece 
of cornstalk, had gotten into his nose, and remained there for such length of time 
that it caused a sore; that the doctors in Cincinnati did not discover it; that the 
family physician removed the same; and that he recovered from the trouble that 
he had suffered earlier in the year. 

The medical testimony offered by the defendant ‘is in conflict. 

It is also in the record that early in October, 1923, the company, through its 
agent, directed a re-examination of McGraw, and that the physician passed him a 
second time. 

Counsel for the defendant, in his examination of its witnesses, without objec- 
tion, conducted an unusual examination, in that leading questions were asked through- 
out, and there was nothing that he desired to bring out that was not before the 
jury. To many of the questions, counsel even suggested the answers, and the wit- 
nesses responded accordingly. 

The claim that the beneficiary participated in the fraud charged in the answer 
was based on the fact that she called at the office of the agent with reference to 
the insurance, and was present when the deceased answered the questions of the 
medical examiner and when he signed the application. There is no evidence that 
she in any way directed the answers, or suggested what answers should be made, so 
that the question of fact on the disputed evidence was properly submitted to the 
jury. 

The trial court read section 9391, General Code, to the jury. It is: 

“No answer to any interrogatory made by an applicant, in his or her applica- 
tion for a policy, shall bar the right to recover upon any policy issued thereon, or 
be used in evidence upon any trial to recover upon such policy, unless it be clearly 
proved that such answer is willfully false, was fraudulently made, that it is material, 
and induced the company to issue the policy, and that but for such answer, the 
policy would not have been issued; and, also that the agent or company had no 
knowledge of the falsity or fraud of such answer.” 

At the request of the defendant, the court instructed the jury, by special charge, 
as to what in law was the meaning of good health; that, if insured’s answers to 
the questions propounded by the medical examiner were false, and he knew they were 
false, then such statements were willfully false and fraudulently made within the 
meaning of the statute; also that, if the insured answered “Yes” to the question, 
“Are you in good health?” and knew: at the time that he was afflicted with any 
serious ailment or disease which tended to weaken or undermine his health, such 
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answer was willfully false, whether or not he knew what particular disease or ail- 
ment he had. : 

In view of this charge, and the rule stated by the court by which the jury 
should be governed in determining the question of falsehood and fraud, in making 
the application for this insurance, and the testimony offered under circumstances 
most favorable to the defendant, there can be no question but that the jury de- 
termined, in its judgment, that there was neither falsity nor fraud on the part of 
the plaintiff or the deceased in procuring the policy. This position is emphasized 
by the fact that a second medical examination was. made, and the company had more 
than three months thereafter to investigate and determine whether or not it would 
cancel the policy. It did cancel it. : 

[2] Counsel complains of the general charge of the court, and calls attention 
to three parts on which he relies as error. An examination of the charge, in 
connection with the parts complained of, discloses that the charge was more {favor- 
able to the defendant than it was entitled to. The statute provides that such answers 
to interrogatories shall not bar a recovery upon any policy of insurance, nor be 
used in evidence upon any trial to recover upon such policy, unless it be clearly 
proved that such answer was willfully false, was fraudulently made, that it was 
material, and induced the company to issue the policy, that but for such answer 
the policy would not have been issued, and that the agent or company had no knowl- 
edge of the falsity or fraud of such answer. 

From the second examination, and the fact that some of the physicians lived 
within a short distance of the office of the medical examiner, and the time that 
elapsed from August 25 to.the later part of January, it would seem that the com- 
pany was given ample opportunity to investigate the statements made in the applica- 
tion. 

Counsel for plaintiff in error claims that the court erred in its charge, in 
that it stated that the burden of proving that John R. McGraw made the statements, 
or any of them, as set out in the answer, that they were willfully false and fraudu- 
lent, that they were material, and induced the company to issue the policy, and that 
but for them, the policy would not have been issued, and that the agent of the com- 
pany and the defendant company had no knowledge of their falsity or fraud, rests 
upon the defendant. 

[3] If counsel for the plaintiff in error means that it was error for the court 
to charge that the burden was on the defendant, we call attention to section 9391, 
General Code, above quoted. It says that no answer shall bar a recovery, etc., or 
be used in evidence, etc., unless it be clearly proved that such answer is willfully 
false, was fraudulently made, that it was material, and induced the company to issue 
the policy. We further call attention to the fact that these answers were offered 
in evidence, and, without any finding, the defendant was permitted to, and did, call 
numerous witnesses to testify as to McGraw’s condition, and, in effect, give their 
opinion that said answers were false and fraudulent. If this statute means any- 
thing, it is that, before the answers to questions may be offered in evidence, the 
company must show that they were false and fraudulently made. 

In our view, the court did not err in this charge, and in fact, taking the 
charge as a whole, it was more favorable to the defendant than it should have been. 
In this view of the case the judgment of the court of common pleas will be affirmed. 

Judgment affirmed. 

Buchwalter, P. J., and Hamilton, J., concur. 


METROPOLITAN LIFE INS. CO. v. LILLARD er ar. (No. 15723.) 
(Supreme Court of Oklahoma. Jan. 19, 1926. Rehearing Denied May 11, 1926.) 
248 Pacific Reporter, 841.) 

(Syllabus by the Court.) 

1. INSURANCE—LIFE POLICY.PROVISION THAT. IF THERE WAS NO 
LOAN INDEBTEDNESS AGAINST CASH SURRENDER VALUE, IN- 
SURED COULD ELECT ONE OF THREE OPTIONS, BUT, IF THERE 
WAS INDEBTEDNESS AGAINST SUCH VALUE, INSURED HAD NO 
OPTION OR CHOICE, IS VOID, AS ILLEGAL DISCRIMINATION 
(COMP. ST. 1921. §§ 6721, 6731, PAR. 7, 6759). 

Where a policy of life insurance makes a distinction between options allowed the 
insurants under such policy, to the effect that, if there was no loan indebtedness 
against the cash surrender value of the policy, the insured had the right of election 
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of one of three options, but if there was an indebtedness against the cash surrender 
value, the insured had no option or choice, such a provision of the policy is contrary 
to the provisions of section 6731, par. 7, and section 6721, C. O. S. 1921, and is against 
public policy and is void and unenforceable. 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 


2. INSURANCE—WHERE LIFE POLICY GIVES INSURED, ON FAILURE 
TO PAY PREMIUMS, THREE MONTHS TO ELECT BETWEEN OP- 
TIONS AS TO HOW CASH SURRENDER VALUE SHALL BE AP- 
PLIED, ON DEATH OF INSURED WITHIN 3 MONTHS, WITHOUT 
EXERCISING OPTION, POLICY IS AUTOMATICALLY "EXTENDED 
FOR FULL AMOUNT FOR SUCH PERIOD OF TIME AS CASH SUR- 
RENDER VALUE OF POLICY WOULD PURCHASE. 


Where a policy of life insurance provides that, if the premium is not paid when 
due, the insured may have 3 months thereafter within which to elect between options 
as to how the cash surrender value of the policy shall be applied, and the insured 
dies within the 3 months without having exercised such election, held: The death 
of the insured automatically extends the policy in force for the full amount thereof, 
for such a period of time as the cash surrender value of the policy would purchase. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. INSURANCE. : 

Ii the policy of insurance is susceptible of two constructions, that one is adopted 
which is most favorable to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—INCORPORATED INSURANCE COMPANIES DOING IN- 
TRASTATE BUSINESS MUST CONFORM TO LAWS OF STATE; 
STATE HAS POWER TO SAY WHAT CONTRACTS ARE ENFORCE- 
ABLE, AND IN WHAT MANNNER AND IN WHAT FORUM THEY 
MAY BE ENFORCED; STATE HAS POWER TO PROTECT CITIZENS 
FROM UNJUST DISCRIMINATIONS BY INSURANCE CORPORA- 
TIONS; UNDER STATUTES PROHIBITING UNJUST DISCRIMINA- 
TIONS BY INSURANCE COMPANIES BETWEEN CITIZENS OF SAME 
CLASS, CONTRACT.OF INSURANCE ATTEMPTING TO MAKE DIS- 
TINCTIONS AND DISCRIMINATIONS IS VOID AS TO DISCRIMINA- 
TORY CLAUSE (COMP. ST. 1921, §§ 6721, 6731, Par. 7). 

Incorporated insurance companies are creatures of the law, and such corpora- 
tions doing an intrastate business must conform to the laws of the state; and, while 
the state will not attempt to make contracts for the parties to an insurance contract, 
but will leave the parties to agree to the terms thereof, the state has the power to 
say what contracts are enforceable, and in what manner and in what forum they may 
be enforced, and has the power to protect its citizens from unjust discriminations and 
when_the Legislature has spoken through statutory enactment not violative of the 
Constitution of the United States and of this state, and thereby prohibits unjust dis- 
criminations between citizens of the same class, and a contract of insurance is at- 
tempted to be made embodying distinctions and discriminations in contravention of 
such statutes, such discriminatory clause is void and unenforceable. 

(For other cases, see Insurance, Dec. Dig. §§ 3, 11, 138[2].) 

Commissioners’ Opinion, Division No. 3. 

Appeal from District Court. Oklahoma County; William H. Zwick, Judge. 

Action on life insurance policies by Ross N. Lillard against the Metropolitan 
Life Insurance Company, in which Thomas Jollie and others intervened. From an 
adverse judgment as to one of the policies, defendant appeals. Affirmed. 

Embry, Johnson & Tolbert, of Oklahoma City for plaintiff in error. 

Babcock & Trevathan, of El Reno, and Charles H. Garnett, of Oklahoma City, 
for defendants in error. 

Rutu, C. Plaintiff alleges that defendant issued its policy in the sum of $3,000 
to Charles A. Jollie. and on January 6. 1922, while the policy was in full force 
arid effect, the insured died and the beneficiary of the policy assigned same to plaintiff. 
Thomas Jollie and Margaret Jollie, minors, by their next friend, intervened, claiming 
the benefits of the policy by reason of being children of the deceased. Ardella Jollie, 
widow of the deceased, intervened, and alleged Thomas Jollie and Margaret Jollie 
have no interest in the policy; that ‘she is the sole beneficiary named therein; that she 
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assigned the policy to plaintiff; and prays the intervening minors take nothing. 

{1] The defendant admits the execution of the policy and attaches a copy, that 
portion of which necessary for the determination of this action being as follows: 

“Upon the failure to pay any premium or any part thereof when due, the policy, 
except as otherwise provided herein, shall immediately lapse. Ii, however, the lapse 
occur after three full years’ premiums shall have been paid, the owner thereof, pro- 
vided there is no indebtedness thereon, shall, upon written request filed with the com- 
pany at its home office, together with the presentation of this policy for legal sur- 
render within three months from the due date of premium, be entitled to one of the 
following options: 

“First. A cash surrender value, or the mathematical equivalent thereof, namely. 

“Second. To have the insurance continued for a reduced amount of nonparticipat- 
ing paid-up endowment insurance, payable at the same time and under the same con- 
ditions as this policy, which paid-up insurance shall have an increasing cash surrender 
value equal to the full reserve at the date of surrender, or a loan value up to the 
limit of the cash surrender value, with interest payable in advance at the end of the 
policy year at the rate of 6 per centum per annum, or 

“Third. To have the insurance continued in force for its original amount as 
term insurance from due date of premium in default, without participation and without 
right of loan, and if the sum applicable to the purchase of such loan insurance shall 
be more than sufficient to continue the insurance to the end of the endowment period 
named in the policy, the excess shall be used in the same manner to purchase non- 
participating paid-up pure endowment, payable at the end of the endowment period 
on the same conditions as this policy. The extended contract under this option of 
surrender may be for its full reserve at the date of such surrender. 

“The company may in its discretion defer the payment of the cash value period 
not exceeding ninety days after the application therefor is received by the company. 

“Tf the owner shall not, within three months from the due date of premium in 
default, surrender this policy to the company at its home office for a cash surrender 
value or for indorsement for paid-up insurance as provided in the above options, the 


insurance shall be continued for a reduced amount of paid-up insurance as provided by 
the second option.” 


Defendant alleges: 


“That the said Charles A. Jollie wholly failed and neglected to pay the premiums 
on said policy due October 27, 1921, and said policy lapsed for failure of such pay- 
ment, and no part of said premiums have been paid or tendered, and said policy was 
not, within 3 months from the due date of such premium default, presented to the 
company at its home office for cash surrender value, or for indorsement for paid-up 
insurance, or term insurance as provided in the above option, and by reason thereof 
the liability of the defendant company thereon became and was for $482 continued 
insurance for 5 years, 9 months, and 8 days from October 27, 1921, which amount this 
defendant tenders into court and offers to pay to the person entitled thereto.” 

Plaintiff, for reply, alleges the premiums were fully paid at the time of the death 
of the assured; that defendant had money in its possession belonging to deceased in a 
sum more than enough to pay the premiums, and the policy never lapsed; that it was 
the custom of deceased to have the dividends earned by his policy applied in payment 
of premiums due, and the defendant had an amount of earned dividends in its hands 
sufficient to pay the premiums, and it was the defendant’s duty to so apply them; 
that the company never notified the insured of the amount of the dividends distribut- 
able, and the insured never notified the defendant to make any payment, application, 
or distribution of the earned dividends, other than to apply them to premiums due 
and to become due on said policy. 

Plaintiff avers Charles A. Jollie, his beneficiary, or her assignee did not have 
possession of the policy within 3 months after October 27, 1921, but the same was 
concealed from them, and they did not know the contents thereof until a copy was 
filed as an exhibit to the defendant’s answer. and if the policy did lapse on October 
27, 1921, for failure to pay the premiums, which plaintiff denies, still Charles A. Jollie 
died within less than 3 months from October 27, 1921, and within the time in which 
the option provided for in said policy of insurance to the owner thereof to apply or 
dispose of its cash value might have been exercised; that the beneficiary nor the 
assignee had any knowledge of the option clauses, and, having been denied possession 
of the policy they were unable to exercise an option or present the policy at the home 
office of the defendant for legal surrender or indorsement within 3 months from 
October 27, 1921, and the plaintiff has elected and hereby elects to exercise the third 
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option provided for in said policy of insurance, viz., to have the insurance continued 
in forte for its original amount as term insurance from the due date of the premium 
alleged to be in default for the period of -time which the sum applicable for the 
purchase of such insurance will pay for; and that the sum applicable for the purchase 
of such insurance was sufficient to pay for the same for a term of more than 3 
months after the 27th day of October, 1921; and, further, where the death of the 
insured occurred and the liability of the defendant under said policy of insurance for 
such death was incurred within the period provided for in such policy for the exercise 
of such option, it will be presumed that the beneficiary or owner of said policy would 
exercise the option most favorable to him or her if the opportunity to exercise the 
same had existed, and plaintiff avers that the third option above mentioned is the one 
most favorable to the owner of said policy of insurance under the facts in this case 
as set forth in the pleadings herein, and the plaintiff was unavoidably prevented from 
exercising said third option within the time limited by reason of the facts herein set 
forth. 

Defendant, in its amended answer, alleges that in June, 1921, at the expiration of 
the fourth year, the policy had a loan value of $144, and Charles A. Jollie borrowed 
this sum from defendant on the policy, and on June 6, 1922, there was due the 
defendant on the said loan $147.28, and the cash surrender value of the policy was 
$175.50, and deducting the $147.25 therefrom left $28.22, and that such deduction 
reduced the term insurance under the options of such policy to the sum of $480. 
Margaret and Thomas Jollie replied that they were minors under the age of 14 years 
and were incapable of exercising any option. 

A stipulation was filed and made a part of the record, wherein it was agreed that, 
in the event of recovery, the plaintiff should receive one-half and the minor children 
one-half of the amount so recovered. 

A jury was waived and the cause tried to the court and findings of fact and 
conclusions of law requested and were so made and filed and it is unnecessary to set 
the same out in full, but it is sufficient to state the court found that the sum of $28.22, 
being the net cash surrender value of the policy at the time of its alleged lapse, pur- 
chased the continuation of the policy for a term of 4 months and 11 days, and there- 
fore the policy was in full force and effect for the original amount at the time of 
the death of the insured. 

There were two policies sued upon, one for $3,000 and one for $2,000, and the 
court found there was no lapse in the $2,000 policy, and we are advised this sum 
has been paid. 

The court found, as a conclusion of law, that the policy making a distinction 
between options allowed persons insured under such policies, that is, if there was no 
indebtedness against the cash surrender value, the insured had the right of election 
between three options, but, if there was an indebtedness against the cash surrender 
value, he had no option or choice, was contrary to the provisions of the statutes of 
the state of Oklahoma, and against public policy and unenforceable. 

There being no contest over the $2,000 policy, judgment was entered for the sum 
of $2,000 on the one policy and $3,000 on the other policy, with interest from March 
7, 1922, and from the judgment on the $3,000 policy defendant appeals and presents 18 
specifications of error which it argues under 3 heads, viz.: (1) The judgment is not 
supported by the facts as found by the court. (2) The judgment is not supported by 
the evidence. (3) The judgment is contrary to law. ) 

It is admitted in this case that on the date of the alleged lapse of the policy, 
October 27, 1921, the cash surrender value of the policy was $175, and the deceased 
had borrowed $144 thereon, which, plus interest, amounted to a total of $147.28, and 
it is further admitted that the net cash surrender value of the policy was $28.22; and 
the only question in this case is whether the beneficiary and her assignee has the 
right to insist that this sum be applied to keeping the policy in full force and effect 
for the sum of $3,000, as was the privilege of one who had not borrowed on the 
policy, and which would have kept the policy in full force and effect for the full 
sum of $3,000 for a period of 4 months and 11 days from October 27, 1921, or until 
March 7, 1922, and as the insured died January 6, 1922, the policy under this option 
would have been in full force and effect at the time of the death of the insured, or 
whether the beneficiary or her assignee is compelled to take under the option offered 
and contended for by defendant, that the said sum paid for a term insurance under 
the options of the policy in the sum of $482 for a period of 5 years, 9 months, and 8 
days, unless the insured should, as he did, sooner die. 
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Under the defendant’s theory, if the insured had not borrowed from the defendant, 
the cash surrender value of his policy would have continued the policy in full force 
and effect for the sum of $3,000 for approximately 821 days, and if the surrender 
value had been $28.22, and he had not borrowed thereon, it would have continued in 
full force and effect for the full sum for a period of 4 months and 11 days, but by 
reason of the necessitous condition of the insured he was compelled to borrow, and by 
reason thereof he is denied the privilege of exercising this option. Is this a discrimi- 
nation against one of a class of insured? Is it against public policy and contrary to 
the provisions’ of the statutes of this state? Section 6721, C. O. S. 1921, provides: 

“No life insurance company, association or corporation doing business in this 
state shall make or permit any distinction or discrimination in favor of individuals 
between insurance (the insured) of the same class and equal expectation of life in 
the amount of payment of premium or rate charged for policies of insurance, or in 
the dividends or other benefits payable thereon, or in any other of the terms and 
conditions of the contract it makes.” 

If we take A and B, both being in the same class with the same life expectancy, 
and write their policies at different times, and on October 27, 1921, A’s policy has a 
cash surrender value of $28.22 and A is a borrower and B’s cash surrender value is 
$28.22, and he is not a borrower, certainly the insurer suffers no greater loss or 
assumes any greater risk by extending to A the privilege of the same options extended 
to B for the same amount of money. 

The insured are in the same class as contemplated by the statute and a distinc- 
tion is made between A and B and a discrimination in favor of B and contrary to 
that provision of the statute prohibiting distinctions or discriminations against any 
insured “in any of the terms and conditions of the contract.” 

Paragraph 7, § 6731, C. O. S. 1921, provides: 

“That after three full years’ premiums have been paid. the company, at any time, 
while the policy is in force, will loan on the execution of a proper note or loan agree- 
ment by the insured and on proper assignment and delivery of the policy, and on the 
sole security thereof, at a specified rate of interest, a sum equal to or at the option of 
the insured less than the reserve at the end of the current policy year on the policy 
and on the dividend additions thereto, if any (the policy to specify the mortality table 
and rate of interest adopted for computing such reserve) less a specified percentage 
(not more than two and one-half) of the amount insured by the policy and of the 
dividend additions thereto, if any, and that the company will deduct from such loan 
value any existing indebtedness on or secured by the policy and by any unpaid balance 
of the premium for the current policy year, and may collect interest in advance on 
the loan to the end of the current policy year: Provided, that such loan may be 
deferred for not exceeding six months after the application therefor is made. No 
condition other than as herein provided shall be exacted as a prerequisite to any sucly 
loan.” 

Section 6759, C. O. S. 1921, provides for the revocation of the license of any 
agent, company, etc., to do an insurance business in this state, for a violation of the 
statutes, and prescribes other penalties; and, when a company applies for and obtains 
a license to write insurance in this state its continued business in this state is con- 
tingent upon its observance of the state laws. 

[2] Not alone does the clause contended for in the policy under review dis- 
criminate against the borrower simply because he is a borrower, in contravention of 
the statutes, but as a prerequisite to obtaining a loan on the policy, the insured is 
required to surrender and waive the right he would have had upon the lapsing of the 
policy, if there had been no indebtedness against it, to have it continued in force 
for the full amount of $3,000 for such a length of time as the net cash surrende= 
value would pay for, since the loan automatically makes the indebtedness clause 
apply, and places a burden or condition upon the borrower which does not exist as 
to the nonborrower, notwithstanding section 6731, supra, relating exclusively to loans 
upon policies, specifically provides that— ; 

“No condition other than as herein provided shall be exacted as a prerequisite 
to any such loan.” . 

And it necessarily follows that any policy containing a provision or imposing a 
condition for obtaining a loan in contravention of the express words of the statute 
renders the clause of the policy containing such contravening condition void and 
unenforceable. 


Defendant cites but eight cases in his brief in an effort to sustain its contention, 
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not one of which is from this state, and this particular clause ‘of the policy does not 
appear to have been passed upon in this jurisdiction, and but one of the cited cases 
appear to be at all analogous to the case under review. 

In Rye v. N. Y. Life Ins. Co., 88 Neb. 707, 130 N. W. 434; Dibrell v. Citizens’ 
Nat. Life Ins. Co., 152 Ky. 208, 153 S: W. 428; Jagoe v. A&tna Life Ins. Co., 123 
Ky. 510, 96 S. W. 598; Meridian Life Ins. Co. v. Hobbs, 200 Ala. 487, 76 So. 429, 
L. R. A. 1918A, 904, cited by defendant, the full amount of the cash surrender value 
of the policy had been borrowed by the insured, and there was no balance to apply to 
the continuation of the policy in force for the full amount or any other amount, and 
any holding by the courts in those cases cannot be persuasive on this court in the 
instant case. 

In Francis v. Prudential Ins. Co., 243 Pa. 380, 90 A. 205, the insured had obtained 
a loan on his policy, leaving a cash surrender value of $86.27, and this sum continued 
the full amount of his policy in full force and effect for 308 days and terminated 
March 1, 1905, and the insured did not die until almost 4 years after that date; while 
in the instant case the balance of $28.22 was sufficient to purchase insurance in the 
sum of $3,000 for a period of 4 months and 11 days from October 27, 1921, and the 
insured died within 2 months and 10 days from that date. 

In Black v. Franklin Life Ins. Co., 133 Ga. 859, 67 S. E. 79, the policy sued upon 
contained no such option clause as presented here. In the cited case the clause in the 
policy with reference to the application of the sum of the cash surrender value of the 
policy automatically extended the full insurance for the period the net cash surrender 
value would buy. 

We have carefully considered each case cited by defendant and the only case at all 
analogous to the instant case is Rustin v. A<tna Life Ins. Co., 98 Neb. 426, 153 N. W. 
548. 

Defendant does not direct our attention to any Nebraska statute regulating 
insurance contracts, and the opinion fails to cite any statute of that state, and an 
examination of the Nebraska statutes fails to disclose any statute of that state ana- 
logous to sections 6721 and 6731, C. O. S. 1921, heretofore cited and quoted. 

In N. Y. Life Ins. Co. v. Noble, 34 Okl. 103, 124 P. 612, 45 L. R. A. (N. S.) 
391, this court held that the policy contained an automatic nonforfeiture clause which 
provided, in substance, that, if any premium should not be paid when due, the premium 
should be charged against the policy as a loan, and, if the loan value of the policy 
was not sufficient to pay the total premium due, it should be applied on payments of 
the premium and extend the policy for a shorter period of time. On September 7, 
1908, the premium was due and unpaid and the policy of said date had a loan value 
of $320. It then became the duty of the company, under the automatic nonforfeiture 
clause, to apply the $320 to the payment of the premium which would extend the 
policy with a paid-up premium for approximately 9 months, and deceased having died 
within that time, the $320 would fully pay up and extend the policy. Held: The 
policy was in full force and effect at the time of the death of the insured, and the 
beneficiary thereof is entitled to recover the amount of the policy, less the amount 
chargeable against the policy as a loan. 

Defendant requested the court to make the following finding: 


“That after the lapse of such policy, and the failure of the insured and the owner 
of the policy to elect the option which they would take, the defendant company, in 
order that the beneficiary might be given the advantage of the most favorable option, 
carried by the policy in the sum of $482 as a term insurance under the third option, and 
no more, which value was arrived at by deducting the total indebtedness on October 
27, 1921, of $147.28 from the then cash surrender value of $175.50, which left $28.22 


of the cash surrender value available to the insured, which paid for $482 term 
insurance.” 


Such a finding would not have been warranted by the facts for the following 
reasons : 


[1] It would have been a finding that the policy had lapsed, when as a matter 
of fact there remained in the possession of the defendant sufficient money to continue 
the policy for a period of 4 months and 11 days from October 27, 1921. 


[2] It would have been a finding that the insured and the owner of the policy 
had failed to elect the option they would take, whereas the record discloses the policy 
provided such election might be made within 3 months after the last due date of an 
unpaid premium, and as the insured died within 2 months and 10 days after such last 
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due date, and the beneficiary was not in possession of the policy and did not know 
of its contents within the 3 months’ period. 

[3] It would have been a finding that the term policy continued for 4 years, 9 
months, and 8 days in the sum of $480 was the most favorable option to the beneficiary. 

This would have been true, had the insured died after the lapse of 4 months and 
11 days, and within 5 years, 9 months, and 8 days, but having died within 2 months and 
10 days, it is obvious the continuation of the policy in the full amount the cash sur- 
render would buy, was the most favorable option to the beneficiary, and it is pre- 
sumed the beneficiary will elect to take such option as is most favorable to him or her 
at the time of making the election. 

[3] If any doubt existed as to the right of the insured to have the $28.22 applied 
to the extension to the policy for the full amount, under the terms of the policy whem 
read in connection with the statutes of this state, supra, that doubt must be resolved 
in favor of the insured. 

“If a policy of insurance is susceptible of two constructions, that one is to be: 
adopted which is more favorable to the insured.” Taylor v. Insurance Co. of North 
America, 25 Okl. 92, 105 P. 354, 138 Am. St. Rep. 906; Federal Life Ins. Co. v. 
Lewis, 76 Okl. 142, 183 P. 975, 5 A. L. R. 1637; Standard Accident Ins. Co. v. Hite, 
Adm’r, 37 Okl. 305, 132 P. 333, 46 L. R. A. (N. S.) 986. 

The issuance of a policy of insurance is but a contract between the insurer and 
the insured; and while the state will not attempt to make contracts for the parties, but 
will leave the parties to agree to the terms thereof, the state has the power to say 
what contracts are enforceable and in what manner and in what forum they may be 
enforced. It also has the power to protect its citizens against unjust discriminations ; 
and when the Legislature of the state has spoken through statutory enactment, not in 
violation of the Constitution of the United States or of this state, and when a statute 
is adopted prohibiting. discriminations against citizens in the same class, and a contract 
of insurance is attempted to be made, embodying distinctions and discriminations in 
contravention to such statute, such discriminatory clause is void and unenforceable. 

[4] Incorporated insurance companies are creatures of the law, and corporations 
doing an intrastate business must conform to state laws, and the statutes of this state 
hereinbefore set forth, having provided that, with respect to loans on insurance 
policies, no conditions other than in the statute provided shall be exacted as a pre- 
requisite to such loan, a clause making the waiver or surrender of certain rights by a 
borrower, and denying him the same rights of election of extension of his policy as 
are extended to the nonborrower, are in contravention of the statute, against public 
policy, and unenforceable, and the borrower will be accorded the same privilege of 
election as the nonborrower. 

For the reasons herein stated, the judgment of the trial court in all matters is 
hereby affirmed. 


FULLER v. SOVEREIGN CAMP, W. O. W. (No. 12044.) 
(Supreme Court of South Carolina. Aug. 6, 1926.) 


134 Southeastern Reporter 238 
1. INSURANCE. 

Letter of beneficiary association to local clerk, directing him to return payments 
made on account of deceased member after his suspension, created him agent for such 
purpose, and his acts or omissions were the association’s. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

2. INSURANCE. 

Conflicting testimony as to whether local clerk tendered payments made on account 
of deceased member after suspension as directed by beneficiary association held to 
raise question for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

3. INSURANCE. 

Evidence that local clerk failed to tender dues paid on account of member after 
suspension as directed by beneficiary association tended to show waiver. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

Cothran, J., and Purdy, A. A. J., dissenting. 

Appeal from Common Pleas Circuit Court of Oconee County; H. F. Rice, Judge. 

Action by Mamie Fuller against the Sovereign Camp of the Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. Affirmed. 
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J. W. Quattlebaum, of Anderson, and Shellor & Hughs, of Walhalla, for appellant. 

M. Long, of Walhalla, for respondent. 

StaBier, J. On March 30, 1922, the defendant, a fraternal beneficiary associa- 
tion, incorporated under the laws of the state of Nebraska, issued to William H. 
Fuller, through a local camp known as Hickory Camp, No. 104, a certificate of 
insurance on his life in the sum of $1,000, his wife, Mrs. Mamie Fuller, being named 
beneficiary. The insured, Fuller, died on June 25, 1922. The association reiused to 
pay the amount of the insurance, and this suit resulted. 

It is alleged in the complaint, among other things, that at the time of the death 
of the said William H. Fuller he had complied with all the requirements of the con- 
tract of insurance and had paid to the defendant, its officers and agents the monthly 
premiums called for in the said contract, and that when the insured died satisfactory 
proof of his death was immediately furnished the defendant, its officers, and agents. 
The defendant pleaded a general denial, and pleaded further that it had issued to 
‘the said William H. Fuller an insurance certificate for $1,000 payable only in case 
he died in good standing in the said society, according to the terms and conditions of 
the beneficiary certificate; that the insured had failed to pay his monthly assessments 
for the month of May, 1922, and as a result was suspended and his certificate of 
insurance rendered null and void; and, upon information and belief, that at the time 
the dues were paid, as was claimed to have been done for and on behalf of the insured, 
he was ill and died within a few hours thereafter. 

The insurance certificate contained the following provisions: 

“This certificate is issued and accepted subject to all the conditions set forth 
herein, and provisions of the constitution and laws in relation to membership, on the 
second and third pages hereof. The articles of incorporation and the constitution and 
laws of the society, and all amendments to each thereof, which may be made hereafter, 
the application for membership and medical examination, signed by the applicant, 
herein named as member, as approved by the Sovereign physician of this society, and 
this certificate, shall constitute the agreement between this society and the member, and 
copies of the same, certified by the Sovereign Clerk, shall be received in evidence as 
proof of the terms and conditions thereof. Should this certificate be forfeited for 
any cause, acceptance of any payment from or for the member, or other act by any 
camp officer or member of the society after said forfeiture, shall not operate as an 
estoppel or as a waiver of the terms of this contract.” 

The answer further pleaded certain provisions of the constitution and by-laws 
of the association, as follows: 

“Sec. 63 (a). Every member of this society shall pay to the clerk of his camp 
one annual assessment, or one monthly installment of assessment, as required by 
these laws, or by the provisions of his certicate, which shall be credited to and be 
known as the Sovereign Camp Fund, and he shall also pay such camp dues as may be 
required by the by-laws of his camp. He shall pay any additional Sovereign Camp 
Fund and camp dues, or either, which may be legally called. 

“(b) If he fails to make any such payments on or before the last day of the 
month he shall stand suspended, and during such suspension his beneficiary certificate 
shall be void. ; 

“Sec. 65. No suspended member shall be reinstated whose health is at the time 
impaired, or become impaired within 30 days after any attempted reinstatement, or 
who has used intoxicants to such an extent as to become frequently intoxicated, or 
who has become addicted to the use of opiates, cocaine, chloral, or other narcotic or 
poison to such an extent as to impair his health, or who has made false representations 
in his application to become a member, or been guilty of any of the offenses mentioned 
in these laws. 

“Sec. 66 (a). Should a suspended member pay all arrearages and dues to the 
clerk of his camp within ten days from the date of his suspension, and if in good 
health at the time and continue in good health for thirty days thereafter, and not 
addicted to the excessive use of intoxicants or narcotics, he shall be reinstated and his 
beneficiary certificate again becomes valid. 

“(b) After the expiration of ten days, and within three months from date of 
suspension of a suspended member, to reinstate he must pay to the clerk of his camp 
all arrearages and dues and deliver to him a written statement and warranty, signed 
by himself and witnessed, that he is in good health at the time, and continue in good 
health for thirty days thereafter, as a condition precedent to reinstatement, and waiving 
all rights hereto if such written statement and warranty be untrue. 
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“(c) Any attempted reinstatement shall not be effective for that purpose unless 
the member be in fact in good health at the time. 

“Sec. 109 (g). The clerk of the camp shall not, by acts, representations, waivers 
or by vote, of his camp, have any power or authority not delegated to him or to the 
camp by the Constitution and laws oi this society to bind the Sovereign Camp or his 
camp. 

The case was tried before Judge Rice and a jury at the fall term of the court of 
common pleas for Oconee county, 1923. At the close of the testimony the defendant 
moved for a directed verdict on substantially the same grounds set out in its excep- 
tions on appeal, but the motion was refused. The jury returned a verdict in favor 
of the plaintiff, and the defendant now comes to this court on appeal, on the ground 
that the trial judge should have directed a verdict for the defendant, because: 

“(1) The evidence shows that at the time of his death W. H. Fuller was not a 
member in good standing, by reason of the fact that he failed to pay his dues for the 
month of May, 1922, and his policy was thereby made void. 

“(2) That at the time of the payment of money to D. V. Wright, clerk of the 
local camp, on June 24, 1922, the undisputed testimony is that the said W. H. Fuller 
was then very sick, and died within a few hours after, and such attempted reinstate- 
ment was null and void and of no effect. 

“(3) That the payment of the amount intended to cover the dues in arrears could 
not and did not have that effect for the reason that W. H. Fuller failed to comply 
with the constitution and by-laws of the defendant society, and of the terms of his 
contract of insurance governing reinstatements, in that he failed to file with the clerk 
a written statement and certificate, signed by the said W. H. Fuller, that he was in 
good health, and warranting that he would remain so for thirty days, which was a 
condition precedent to reinstatement. 

“(4) That there is absolutely no evidence of waiver, or estoppel, on the part of 
the Sovereign Camp, or any of its officers, or agents, as the evidence shows beyond 
question that the Sovereign Camp repudiated the action of the clerk of the local camp 
and ordered him to return the money he had received, and this action by the Sovereign 
Camp shows its clear intention was not to sustain the action of the local clerk, and 
repudiated the attempt to reinstate him. 

“(5) That under the laws of this state, and under the Constitution and laws of 
the society, the local clerk has no power to waive any of the said laws, and by the 
terms of the contract this attempt to reinstate this man and revive his void contract 
did not reinstate him. 

“(6) That the said W. H. Fuller had been suspended on the books of the local 
camp and of the Sovereign Camp, and had never been reinstated as a member on 
either, but stood suspended at the time of his death, and his policy was void, and he 
could only be reinstated in the manner provided by said Sovereign Camp.” 

Section 4160 of the Code of Laws of 1922 (section 2755, Code of Laws of 1912), 
is as follows: 

“No subordinate body or any of its officers or members shall have the power or 
authority to waive any of the provisions of the laws and constitution of the associa- 
tion, and the same shall be binding upon the association, and each and every member 
thereof and their beneficiaries.” 

“Section 4185 of the Code of Laws of 1922 (section 2770 of Code of Laws of 
1912), reads as follows: 

“When any fraternal insurance or beneficiary. society, order or association of this 
or any other state, province, or territory, now or hereafter operating within this 
state, and having lodges, councils, chapters, branches or subordinate or branch offices 
duly established and organized in this state, and when under the laws, rules or regu- 
lations of such said society, order or association, members of the same are required 
to pay or customarily and with the knowledge and consent of such said society, order 
or association, do pay premiums, dues, assessments, fines, or other payments to any 
other member or person for the purpose of transmitting or delivering the same to the 
genéral office, or to any division, subordinate or branch office of such said society, 
order or association, then such said member or person by whatever name or title known 
and called, so collecting such premiums, dues, assessments, fines, and other payments, 
shall be deemed and considered the agents of such said fraternal insurance, or bene- 
ficiary society, order or association.” 

It appears from the testimony that William H. Fuller became a member of the 
defendant’s local camp No. 104, located at Fair Play, in Oconee county, during the 
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month of April, 1922, and that at the same time he took out with the defendant an 
insurance certificate upon his life in the sum of $1,000, making his wife, the plaintiff 
herein, the beneficiary. He did not pay his monthly dues for May, 1922, during that 
month, and, accordingly, was suspended under the constitution and by-laws of the 
order. On June 24, 1922, Fuller being ill and his illness being known to the clerk of 
the local camp, one Stansell, his brother-in-law, paid over to the clerk Fuller’s dues 
for May and June, and these dues were accepted by the clerk, who issued a receipt 
therefor. No written statement and warranty was delivered to the clerk by Fuller 
as required by the constitution and by-laws. Fuller died the next morning. There- 
after on June 29, 1922, Wright, the local clerk, wrote the Soverign Camp as follows: 

“T am writing you for a little information. Sovereign W. H. Fuller was sus- 
pended on installment No. 5 for May. I did all that I could to keep him from being 
suspended. Now, on the 24th of June his brother-in-law came to me and said he 
wanted to pay Fuller’s W. O. W. dues. I told him what the law required, and that 
he would not be reinstated under 30 days. He said Fuller was sick, but had never 
gone to bed. After talking about it some, I thought that I could get the statement in 
two or three days, and just unthoughtedly I taken the money for Nos. 5 and 6, May 
& June. Now, to my surprise, they came to me Sunday, June 25, and said Fuller was 
dead—died that morning. I told them under the present law he was out, and he 
was not buried under the auspices of W. O. W. If I had had the least idea that he 
was in such a condition I would not have taken the money under no consideration. 
I had not seen him for some time myself. I was misled in the matter, Now, some of 
his immediate friends seems to think that he was reinstated—want to ignore the 30 
days. They want your ruling on it as to whether he was reinstated or not. To satisfy 
them I promised to write you. So let me hear from you at your earliest convenience in 
regard to the matter. I regret for such things to come up. It is the first time that 
such a thing presented itself to me. 

“P, S.—His friends look at it from the old law.” 

In reply to this letter the general attorney of the Sovereign Camp wrote to 
Wright, under date of July 14, 1922, as follows: 

“Re Wm. H. Fuller certificate : 

“The Sovereign Commander’s office has referred to me your letter of the 29th 
ult., concerning the suspension of the above named. You certainly should have in- 
sisted upon strictly carrying out the provisions of the constitution, laws and by-laws 
relative to reinstatement, and you should not have accepted any money for his arrear- 
ages after he was suspended, without having him comply with the law. Even if a 
member is suspended for only one day, he is ineligible for reinstatement unless he is 
in good health, and after ten days’ suspension he is required to furnish a written 
statement to that effect. 

“Furthermore, the constitution, laws and by-laws of the society provide that no 
attempted reinstatement shall be effective unless the suspended person is in fact in 
good health at the time. Therefore the effort which was made to reinstate him by 
paying you his arrearages while he was sick is not effective, and there is no valid 
claim against the’ society by reason of his subsequent death. 

“You will immediately return all payments which may have been made to you 
on account of the deceased since his suspension, and you will not accept any more 
payments on his account under any circumstances.” 

The one question presented by this appeal is, Was there a waiver by the Sovereign 
Camp of the forfeiture of the certificate of insurance? 

The trial judge, in his charge to the jury, said, without objection by either plain- 
tiff or defendant: 

“Now, gentlemen, the point in this case, as both attorneys have stated to you, is 
as to whether or not there was a waiver of certain conditions in this policy.” 

Proceeding in elucidation of this charge, he defined waiver as the “voluntary 
relinquishment of a known right,” and narrowed the question of waiver in this case 
to the one question as to whether or not the Sovereign Camp, with knowledge that 
Fuller had not complied with all the requirements for reinstatement, retained the back 
dues which had been paid in on behalf of Fuller without tendering them back or 
offering to return them, thereby waiving the additional requirements for reinstate- 
ment. In this connection he said: 

“But did the company, after they found out the condition in the first place, 
through the clerk—and we are coming to questions now which are disputed, and on 
which you will have to find there is a contrariety of evidence on that—did Mr. Wright, 
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when he accepted the premium, acting for the company, know that Mr. Fuller was in 
bad health, that he was sick? Then, after they found out afterwards that he was 
dead, did they retain the money or premium which he paid as back dues? Did they 
tender it back to the party who paid it to him for Mr. Fuller? If they tendered it 
back, gentlemen, then there wasn’t any waiver. Now, this is proceeding upon the fact 
that they knew, and I believe there is no dispute that Mr. Wright knew that the man 
was dead. Now, did the company know at this time, when they held the money, that 
this man was dead? And you can take the correspondence there, and you can see 
as to whether or not they knew. And, as I told you, it was impossible for the man to 
comply with those conditions in order for him to be reinstated, because he died before 
the time that the law of the order said would have to elapse before he could be rein- 
stated. There is no dispute on that. Now, did the Woodmen of the World, acting 
through the clerk, have knowledge of that, and keep the money? If they did that, 
and made no offer to return it, gentlemen, then they will have to pay this insurance; 
that’s all there is to it. * * * Now, it is for you gentlemen to say as to which one 
of those things occurred, and it is for you to say as to whether or not, if they did 
retain the money without offering to return it, without a tender of the money, as to 
whether or not they didn’t waive the conditions in this policy, this furnishing of the 
health certificate, and so on. Because if they retained it without any offer, as I have 
tried to explain to you, to return the money, or attempt to, then they have got this 
policy to pay, because they are utterly estopped to say it is void; they have waived 
these conditions in the policy and the policy must hold good.” 

Under this statement of the issues and the law, the question of waiver by the local 
clerk in accepting the back dues and issuing the receipt therefor is eliminated from the 
case. Indeed, the trial judge expressly refused a request to charge the jury that it was 
“a question of fact for the jury as to whether or not the clerk waived the requirement 
oi this health certificate at the time the dues were paid and this receipt was given,” 
and his refusal to make this charge is entirely in harmony with the theory of the case 
which he stated to the jury in his general charge, and which was accepted by both 
parties without objection. 

[1,2] The question of waiver therefore turns upon the question as to whether or 
not the Sovereign Camp tendered back or offered to return the back dues paid, on 
behalf of the insured, to the local clerk, who was its agent, to collect dues from its 
members. The letter of the Sovereign Camp to the local clerk directed him to return 
the payments made on account of the deceased since his suspension, thus creating him 
their agent for that purpose, and his acts of omission and commission thereafter in re- 
lation to this matter became the acts of the Sovereign Camp. The testimony as to 
whether or not he made a tender of or an offer to return these back dues is in conflict, 
and therefore the trial judge properly submitted the question to the jury. Our conclu- 
sion in this case is not out of harmony with any of the cases cited by counsel for the 
appellant in their argument. 

[3] The decision in the Currence Case rested not upon any waiver by the clerk 
of the local camp at the time he received the back dues, but upon the view that the 
clerk of the Sovereign Camp, from a letter sent to him by the local clerk, knew or 
had notice, which, if pursued with due diligence, would have led to knowledge that 
the certificate of good health had not been delivered at the time of the payment of 
back dues, the testimony thus tending to show that there was waiver by the Sovereign 
Camp. Currence v. Sovereign Camp, W. O. W., 95 S. C. 61, 78 S. E. 442. In the 
present case there was testimony tending to show that the Sovereign Camp was ap- 
prised of the fact that the local clerk had collected Fuller’s back dues, but had not 
received the health certificate; that the Sovereign Camp created the local clerk its 
agent to return the back dues; and that he failed to tender back or offer to return 
them. This testimony tended to show waiver on the part of the Sovereign Camp. 

While the Crumley Case held that the local clerk’s acts in reinstating or endeavor- 
ing to reinstate a suspended member were obligatory on the Sovereign Camp, in the 
first instance, with power on its part, within a reasonable time, to review the action 
of the local clerk, yet the court assigned another reason why a verdict should not have 
been directed in favor of the defendant, to wit: That the Sovereign Camp was 
estopped by the conduct of the local clerk, its agent, in discharging certain duties 
incident or appertaining to his office. Crumley v. Sovereign Camp, W. O. W., 102 S. 
C. 386, 86 S. E. 954. So in the present case the Sovereign Camp constituted the local 
clerk its agent for the purpose of returning the back dues that had been paid in, and is 
now estopped from denying that his acts are its own, and, if such acts amount to 
waiver, they become waiver on the part of the Sovereign Camp. 
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In the Vant Case the plaintiff sought to overcome the defense on the ground 
that it had been waived by acceptance and retention of premiums irom Vant after 
knowledge of the facts relied on as a defense. The court held that a verdict should 
have been directed for the defendant, but differentiated this case from the Currence 
Case by saying that there was no testimony that any knowledge or notice of the facts 
was imparted to the Grand Lodge, or any officer thereof, so as to bring the case 
within the principle decided in the Currence Case. Vant v. Grand Lodge, K. of P., 
102 S. C. 413, 86 S. E. 677. Again, in the Sternheimer Case, where it was held that 
the custom oi a local lodge of a mutual benefit order not to declare forfeiture upon 
delinquency did not constitute waiver on the part of the order, especially where the 
constitution prohibited such waiver and was agreed to by the insured, the court pointed 
out that there was no evidence tending to show that the Supreme Council of any oi 
its officers had notice of the custom. Sternheimer v. O. U. C. T. A., 107 S. C. 291, 
93 S. E. 8. In the present case it is undisputed that the Sovereign Camp had knowl- 
edge that the health certificate had not been filed, or notice which, if reasonably 
pursued, would have led to such knowledge. 

In the Weathers Case the court went further than we go in this case, deciding 
that case practically upon the grounds of the agency of the local clerk for the 
Sovereign Camp in reinstating a suspended member, as in the Crumley Case. Weath- 
ers v. Sovereign Camp, W. O. W., 119 S. C. 402, 112 S. E. 44. The case at bar 
depends not at all upon the general agency of the local clerk for the Sovereign Camp, 
under the constitution and by-laws oi the Sovereign Camp and the statutes applicable 
thereto, but only upon the specific agency created in him by the Sovereign Camp for 
the particular purpose of returning the back dues that had been paid in. 

In the Belue Case it was held that a benefit association by receiving dues from 
and reinstating a delinquent member then suffering from an injury which caused his 
death, but which was unknown to the officer receiving the money, did not waive a 
condition of the contract exempting it from liability on account of injury received 
by a member while suspended for delinquency. In that case the Supreme Council for 
some time was wholly ignorant of the fact that Belue had sustained an injury before 
the back dues were paid, but when the actual circumstances were disclosed the amount 
of the back dues paid in was tendered back and the tender kept good by deposit with 
the clerk of the court, and the court refused to sustain the contention of waiver. 
Belue v. U. C. T., 121 S. C. 179, 117 S. E. 591. In the case at bar the Sovereign 
Camp knew that the local clerk had accepted back dues without requiring the health 
certificate and that the member was dead. 

In our brief review of these adjudicated cases in connection with the case at bar, 
we have not considered the findings of the court in these cases with reference to the 
agency of the local clerk, under the constitution and by-laws of the supreme govern- 
ing body, to waive the additional requirements for reinstatement, such as the health 
certificate, by receiving back dues without demanding the {ulfillment of such other 
conditions, since, as already pointed out, this question is not involved in the present 
case. We do not share the apprehension of counsel for the appellant that to affirm 
the judgment in this case will result in great harm to fraternal insurance in this state. 
This decision involves no new point of law, but, as we have shown, is entirely in 
harmony with cases already adjudicated. If the testimony in this case had been 
conclusive that the Sovereign Camp tendered back or made an offer to return the 
back dues which had been paid to it on behalf of the insured, a directed verdict for 
the defendant would have been proper. We may say in passing that there are more 
satisfactory methods of making tender than through unwitnessed oral conversation. 

All exceptions are overruled, and the judgment of the circuit court is affirmed. 

Watts and Blease, JJ., concur. 

Cothran, J., and Purdy, A. A. J., dissent. 

Gary, C. J., did not participate. 

CoTHRAN, J. (dissenting). I am convinced that the defendant’s motion for a 
directed verdict in this case should have been granted, and therefore I dissent from the 
affirmance of the judgment indicated in the opinion of Mr. Justice Stabler, for the 
reasons which follow: 

The undisputed facts are that on March 30, 1922, the defendant issued to William 
H. Fuller, through one of its local camps, at Fair Play, S. C., a certificate of member- 
ship in the fraternal association, carrying insurance upon his life i in the sum of $1,000, 
the plaintiff, Mamie Fuller, his wife, being named as beneficiary. He paid the initia- 
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tion fees and monthly dues for the month of April, but defaulted in the payment of 
the monthly dues for the month of May. According to the rule of the association, 
“I{ he fails to make any such payments (referring to the required assessments and 
dues), on or before the last day of the month, he shall stand suspended, and during 
such suspension his beneficiary certificate shall be void,” the failure to pay the May 
assessment automatically caused a suspension of his membership and of his rights 
. under the certificate, as of June 1, 1922. On June 15th, the clerk of the local camp 
forwarded to the Sovereign Camp, at Omaha, Neb., a report, upon a printed form 
{furnished to him, of members suspended, transferred, died, etc., with certain remit- 
tances. In the list of suspended members was the name of William H. Fuller. On 
June 24th Fuller was ill, and had been so for some weeks, with a throat affection. On 
that day his brother-in-law, H. M. Stansell (so far as the record shows, without 
direction from either Mr. or Mrs. Fuller), paid to the local clerk Fuller’s assessments 
and dues for the months of May and June. The local clerk gave him a receipt as 
follows: 

“Clerk’s Official Receipt. Woodmen of the World. Date, June 24, 1922. Re- 
ceived of W. H. Fuller * * * Sovereign Camp Fund monthly installment No. 
5-6, $4.56. Monthly camp dues $0.30. Total $4.86. If any part of the above amount 
is paid for the purpose of reinstating the person above named, it is received upon the 
condition and agreement that said sum so paid on account of said person, shall not 
cause his reinstatement except as provided by the constitution and by-laws of the 
Sovereign Camp of the Woodmen of the World, nor unless said person has complied 
with the provisions of said constitution and laws and by-laws with respect to rein- 
statement. [Signed] D. V. Wright, Clerk Hickory Camp, No. 104, State, S. C.” 

Sections 65 and 66 of the constitution and by-laws of the order (set out in full 
in the opinion of Mr. Justice Stabler), provide that no suspended member shall be 
reinstated whose health is at the time impaired, or becomes impaired within.30 days 
after any attempted reinstatement; that a suspended member shall have the privilege 
oi reinstatement upon the payment of all arrearages within 10 days after his suspen- 
sion, provided he is in good health at the time, and so continues for 30 days there- 
after; and that a suspended member shall have the privilege of reinstatement, after 
the expiration of ten days and within three months after his suspension, upon the 
payment of all arrearages and the delivery of a written statement and warranty, signed 
by himself and witnessed, that he is in good health at the time and continues in good 
health for 30 days thereafter, as a condition precedent to reinstatement. It is con- 
ceded that the member was not in good health at the time the payment of the dues for 
May and June (June 24th) were made; that he did not apply for reinstatement within 
10 days after his suspension on June lst; and that the payment of arrearages made 
on June 24th, was not accompanied by the written statement required of a suspended 
member who did not apply for reinstatement within 10 days after his suspension. The 
payment on June 24th was made about 3 o’clock on Saturday afternoon; Fuller died 
early in the morning of Sunday, June 25th. 

It thus appears, beyond the shadow of a doubt, that Fuller was in default in 
making payment of his May assessment; that automatically he was suspended as of 
June 1st; that he was an ill man on June 24th when the attempt at reinstatement was 
made; that he had been ill for at least four weeks prior to that time; that he did not 
make application for reinstatement within 10 days after the date of his automatic 
suspension; that the voluntary payment by Stansell of the arrearages for May and 
June, considered as an attempt at reinstatement, coming after the limitation of 10 days 
following the suspension on June Ist, was not accompanied by the written statement 
required; that when he made the payment Fuller was a dying man; and that Stansell’s 
voluntary action was a race with death. 

Under these circumstances I do not see how a judgment against the defendant 
can be sustained, unless there be at least some evidence of a waiver by the defendant 
of the express conditions upon which the certificate was issued. 

While in the opinion of Mr. Justice Stabler it is said, “In our brief review of 
these adjudicated cases in connection with the case at bar, we have not considered the 
findings of the court in these cases with reference to the agency of the local clerk, 
under the constitution and by-laws of the supreme governing body, to waive the 
additional requirements for reinstatement, such as the health certificate, by receiving 
back dues without demanding the fulfillment of such other conditions, since as already 
pointed out, this question is not involved in the present case,” what he had “already 
pointed out” clearly points to the conclusion that nothing done by the local clerk could 
be relied upon as evidence of waiver. 
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If there should be the slightest doubt upon the proposition that the local clerk did 
not have the power to waive any of said conditions, the resolution of such doubt must 
be complete under the Code of 1922, vol. 3, § 4160: 

“Subordinate Bodies to Have No Power to Waive Provisions of Laws of Associa- 
tion—No subordinate body or any of its officers or members shall have the power or 
authority to waive any of the provisions of the laws and constitution of the associa- 
tion, and the same shall be binding upon the association, and each and every member 
thereof and their beneficiaries,” 

—and the following cases construing it: Currence v. Woodmen, 95 S. C. 61, 78 S. E. 
442; Crumley v. Woodmen, 102 S. C. 386, 86 §. E. 954; Vant v. Grand Lodge, 102 
S. C. 413, 86 S. E. 677; Outlaw v. Council, 107 S. C. 226, 92 S. E. 469; Sternheimer 
v. U. C. T., 107 S. C. 291, 93 S. E. 8; Dillingham v. Jr. O., 113 S. C. 430, 102 S. E. 721. 

Besides, the rules of the order provide: 

“Waivers.—No officer, employee, or agent of the Sovereign Camp, or of any camp, 
has the power, right or authority to waive any of the conditions upon which this 
beneficiary certificate is issued, or to change, vary, or waive any of the provisions of 
the constitution and laws of thé society, nor shall any custom on the part oi any camp 
or any number of camps, with or without the knowledge of any Sovereign officer, have 
the effect of so changing, modifying, waiving or foregoing such laws or requirements, 
This beneficiary certificate is issued only upon the conditions stated herein and subject 
to the constitution and laws oi the society, now in force or hereafter enacted, nor 
shall the knowledge or acts of any officer or employee of the society cause a waiver 
of the provisions of these laws by the society, or an estoppel of the society.” 

And even if the local clerk had the power to waive any of the conditions, there is 
no evidence of his act or intention looking thereto. The certificate which the clerk 
himself delivered to Stansell expressly stated that the acceptance of the dues was only 
conditional so far as reinstatement was concerned, and there was no evidence whatso- 
ever that the clerk knew of Fuller’s real condition, or that he intended to waive the 
provisions as to his health. On the contrary, the evidence shows clearly that the 
clerk never took Fuller off the list of suspended members, never reported to the Sover- 
eign Camp that Fuller was reinstated, never sent the dues received to the Sovereign 
Camp, and consistently maintained the position that Fuller was suspended at the time 
of his death. Moreover, whatever may be the contention of the respondent as to the 
other requirements, there can be no argument whatsoever that even the local clerk 
intended to waive the provision requiring the members to continue in good health for 
30 days after the attempted reinstatement. 

The learned justice, however, discovers some evidence of waiver upon the part of 
the Sovereign Camp—a point not suggested in the judge’s charge or in the argument 
of counsel for the respondent, nor alluded to in the argument of counsel for the 
appellant. His process of reasoning is, that since the Sovereign Camp was notified 
aiter the member’s death that the arrearages had been paid without the accompany- 
ing written statement, and that although the Sovereign Camp repudiated the act of 
the local clerk in accepting the payment without the statement and directed him to 
return the money, this constituted the local clerk the agent of the Sovereign Camp 
to return the money, and that, there being some evidence that the clerk did not do 
so, the Sovereign Camp must be considered as having retained the-money, that conse- 
quently the inference of waiver from the fact of such retention was sufficient to carry 
the case to the jury. The facts upon which this conclusion is based are as follows: 

Fuller died as stated on June 25th; on the 29th the local clerk wrote to the 
Sovereign Camp the letter set forth in the opinion of Mr. Justice Stabler, stating 
the facts. In reply the Sovereign Camp wrote the letter of July 14th, also set forth 
in the opinion, utterly repudiating the act of the local clerk and directing him to return 
the money. The local clerk testified that he offered to return the money to Stansell, 
but that he refused, “under the circumstances,” to take it. Stansell does not deny that 
the local clerk expressed a willingness to return the money, but says that he told him, 
“IT wasn’t suing, it was my sister.” While as a legal tender the conduct of the local 
clerk may have been insufficient, there is every evidence that it would not have been 
accepted if it had been made in the most approved manner. The question, however, 
is not one of strict compliance with the law of tender, but whether the money was 
retained by the local clerk under circumstances which implied a purpose not to insist 
upon the conditions of reinstatement—a conclusion which might be rebutted without 
proving a technical tender. 

But assume for the sake of argument that the local clerk made no effort to return 





Life] Fuller v. Sovereign Camp W. O. W. 861 


the money, that he converted it to his own use and still has it, I cannot see how his 
failure to carry out specific instructions by the Sovereign Camp, which did all in its 
power to assert its rights, can be imputed to the Sovereign Camp as evidence of its 
intention to waive the nonperformance of the conditions of reinstatement. The Sover- 
eign Camp did not have the money; it was in the clerk’s hands, practically offered to 
the Sovereign Camp in his letter of June 29th and refused. What more could it have 
done than was done to stand upon its legal rights by repudiating the act of the clerk 
and directing him to return it? The decision amounts to a declaration that the jury 
was authorized to find that the Sovereign Camp intended to waive its objection to a 
proceeding, when it was doing all in its power to register that objection, and the 
record shows it. 

Suppose the money had been remitted by the clerk to the Sovereign Camp and 
had reached it before the death of Fuller, and that the Sovereign Camp had promptly 
expressed it back to the member, and that it had been lost or appropriated by the 
carrier—could it be contended that because the agent had failed in transmission the 
Sovereign Camp had retained the money and thereby had waived the objecetions 
which it had done all in its power to communicate ? 

Assume for the sake of argument that the local clerk was constituted the agent 
of the Sovereign Camp to return the money. It may be that in an action by the 
insured against the Sovereign Camp it would have been responsible for a defalcation 
to this extent of the local clerk, but to permit an inference that because the local 
clerk did not obey the specific instructions to return it the Sovereign Camp must be 
charged with its retention and be held to have voluntarily assumed an obligation which 
it was at the same time absolutely repudiating appears to me illogical to a distressing 
extent. 

A waiver of one’s known rights is not a matter to be lightly treated or easily 
established; men do not do business that way; insurance companies, however, appear 
to subject to different rules of human action from other people. 

“To constitute a waiver within the definitions already given, it is essential that 
there be an existing right, benefit or advantage, a knowledge, actual or constructive, 
of its existence, and an intention to waive it.” 26 R. C. L. 908. 

“No man can be bound by a waiver of his rights, unless such waiver is distinctly 
made, with full knowledge of the rights which he intends to waive and the fact that 
he knows his rights and intends to waive them must plainly appear.” ‘Id. 909. 

In State v. Board,*78 S. C. 461, 59 S. E. 145, 14 L. R. A. (N. S.) 850, 13 Ann. 
Cas. 1133, it is said: 

“By waiver is meant the intentional relinquishment of a known right, or such 
conduct as warrants an inference of the relinquishment of such a right.” 

Before an insurance company can be held to have waived a forfeiture provided 
for in the contract, it must appear: (a) That it had knowledge of the act of the 
insured which worked a forfeiture; (b) that it entered into negotiations with the 
insured which recognized the continued validity of the policy; or (c) that the insured 
was induced by such negotiations, of the character stated, to incur expense or trouble 
under the belief that his loss would be paid the forfeiture waived. 

In Norris v. Insurance Co., 57 S. C. 358, 35 S. E. 572, the following charge was 
approved by the court: 

“When an insurance company, with knowledge of the forfeiture of a policy, sends 
an agent to adjust the loss, or does any other act which recognizes the validity of the 
policy, it is evidence which the jury may consider in determining whether there was 
intention on the part of the company to waive forfeiture.” 

In the extract from the case of Titus v. Insurance Co., 81 N. Y. 410, which is 
quoted in the case of Kingman v. Insurance Co., 54 S. C. 599, 32 S. E. 762, this 
statement occurs: 

~ “* * * Tf in any negotiation or transaction with the assured, after knowledge 

of the forfeiture, it (the insurer) recognizes the continued validity of the policy, 
or does acts based thereon [that is, I interpolate, upon such recognition], or requires 
the assured by virtue thereof to do some act, or incur some trouble of expense, the 
forfeiture is, as matter of law, waived.” 

The opinion in the Kingman Case, 54 S. C. 599, 32 S. E. 762, states the law 
exactly as I interpret it: 

“Waiver does involve the assent of the insurer, since it is ‘the intentional re- 
linquishment of a known right,’ but this intent to relinquish the right to avoid a 
policy for breach of condition may be evidenced by acts or conduct of the insurer, 
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after knowledge of a breach, recognizing the policy as a valid existing contract, or 
the insurer may be estopped to deny the intent to relinquish its right by such conduct 
aiter knowledge of the breach as puts the insured to trouble and expense on the 
reasonable belief that the insurer regards the policy as valid.” 

In Montgomery v. Insurance Co., 55 S. C. 1, 32 S. E. 723, the court evidently did 
not intend to change the rule laid down in the Kingman Case, for it cites that case 
with approval, and adds: 

“The question at last is, has the insurer at any time relinquished the right to deny 
liability for the cause of removal after knowledge, or has it by its conduct recognized 
the policy as not invalid on such ground, and thereby subjected the insured to expense 
or inconvenience in the reasonable belief that such removal was consented to or 
acquiesced in by the insurer?” 

In Cobb v. Insurance Co., 78 S. C. 388, 58 S. E. 1099, the court reaffirms the 
doctrine of the Kingman and Montgomery Cases in these words: 

“But trouble taken by Cobb, plaintiff's manager, at the instance of Norris, de- 
fendant’s local agent, with the acquiescence of its adjuster, in procuring signatures to 
the statement of the value of stock, with reasonable belief that the defendant regarded 
the policy as valid, * * * would ordinarily be some evidence of waiver.” 

The rule is very clearly stated in the case of Queen Ins. Co. v. Patterson Drug 
Co., 73 Fla. 665, 74 So. 807, L. R. A. 1917D, 1091, quoting from Antes v. Assurance 
Co., 84 Iowa, 355, 51 N. W. 7: 

“Where a company, with full knowledge of the facts out of which the forfeiture 
[of the policy] arose, by its acts recognized the policy as a valid and subsisting con- 
tract, and induced the plaintiff to act in that belief and to incur trouble and expense, 
such action would be a waiver of the condition under which the forfeiture arose. 

In order to constitute a waiver by the insurer of a provision of the policy, there 
must be some affirmative act on it spart, such as to induce insured to rest on a 
well-founded belief that strict performance of the condition claimed to be waived 
will not be insisted upon, and mere neglect to insist upon a forfeiture is of itself 
insufficient.” Rundell v. Insurance Co., 128 Iowa, 575, 105 N. W. 112, 25 L. R. A. 
(N. S.) 20. 

“It is essential to the waiver of a forfeiture of a policy of life insurance that 
there be a recognition of its validity, after a knowledge of the forfeiture, by an 
agent who is not denied by the policy the power to do it.” Lamb v. Insurance Co., 

2 App. Div. 552, 48 N. Y. S. 123. ° 

“Waiver is essentially a matter of intention, and to establish it there must be 
some declaration or act, from which the insured might reasonably infer that the 
insurer did not mean to insist upon a right which because of a change of position 
— thereby would be inevitable to enforce.” Shay v. Association, 28 Pa. Super. 
Ct. 527. 

In New York L. Ins. Co. v. Eggleson, 96 U. S. 572, 24 L. Ed. 841, it is said: 

“Any agreement, declaration, or course of action on the part of an insurance 
company, which leads a party insured honestly to believe that by conforming thereto 
a forfeiture of his policy will not be incurred, followed by due conformity on his 
part, will estop the company from insisting upon the forfeiture, though it might be 
claimed under the express letter of the contract.” 

But, aside from this suggestion, I think that the authorities everywhere, and 
particularly in this state, recognizing the distinction between waiver and estoppel, 
sustain the proposition that, when the breach of a condition is not discovered until 
after the loss, no act.on the part of the insurance company can constitute a waiver 
of the breach of the contract, short of actual payment of the loss, or a new contract 
upon a new consideration. Of course, if after the loss the insurance company ac- 
quires the knowledge of the breach, and does an act recognizing the continued 
validity of the policy, in consequence of which the insured, acting upon a reasonable 
belief that the breach will not be insisted upon, subjects himself to trouble or incurs 
expense, so that it would be inequitable to permit the insurance company. to resume 
its claim to immunity, the insurance company will be estopped from doing so. It 
is equally true that, if the insurance company before the loss acquires knowledge 
of the breach, and takes no steps to exercise its right to cancel the policy and return 
the premium, but allows the insured to continue under the impression that his policy 
is good, thus preventing him from protecting himself in other insurance, in the event 
of a loss the insurance company will be held either to have waived its right to 
insist upon the breach or to be estopped from doing so. 
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In the case of Pearlstine vy. Insurance Co., 70 S. C. 75, 49 S. E. 4, the pre- 
cise question arose and was decided. The insurance company defended upon the 
ground that the plaintiff was not the unconditional and sole owner of the property 
insured; that that fact, constituting a breach of a condition in the policy, was not 
discovered until after the loss. The plaintiff countered by contending that the com- 
pany, after knowledge of the breach and after the fire failed to return the premium, 
and thereby waived the breach. The court said in reference to this contention: 

“The defendant next submits there was error in refusing to charge that a failure 
to return the premium aiter the fire does not amount to waiver of any of the 
conditions of the policy. Good faith would seem to require the insurer to cancel 
the policy and return the unearned premium, if before the fire, while the policy 
was current, it had notice that the insured had so violated the policy that under its 
terms he would recover nothing in case of loss. In such case the insurer would 
allow the insured to hold the policy and rely upon its provisions, while at the same 
time it retained the consideration for the unexpired term, knowing the policy to be 
valueless. For this reason, the retention before the fire of the unearned premium 
for the unexpired term, with notice that the policy had become void under its terms, 
may be held evidence of waiver. It is held in Schroeder v. Ins. Co., 51 S. C, 180, 
28 S. E. 371, that if an insurance company actually received the premium aiter the 
fire, knowing that other insurance had been taken, in violation of the policy, this 
would be evidence of its election to waive the violation. Where, however, the pre- 
mium is paid, and in consideration of it the company contemporaneously issues its 
policy, which is a contract to insure on certain conditions therein mentioned, and the 
insured violates those conditions in a material particular without the knowledge of 
the insurer, in case of loss the insurer is not bound to return the consideration of 
the policy before standing upon its terms. The consideration has been paid, not for 
an absolute promise, but for a promise of the insurer to hold itself liable for loss 
on certain conditions. The company does not fail in its promise by insisting on 
its conditions; not having broken its contract, it has a right to retain the considera- 
tion. The insured has received all he contracted and paid for—conditional insur- 
ance—and he has no right to demand a return of the price paid from the insurer on 
pain of liability for unconditional insurance. After the loss occurs as to the property 
destroyed, the policy is no longer current, but has become matured by reason of 
the fire, and no question of good faith is involved in retaining the premium, because 
the rights of the parties are then fixed. Upon these considerations rest Norris v. 
Ins. Co., 55 S. C. 450, 33 S. E. 566 [74 Am. St. Rep. 765], and Young v. Insurance 
Co., 68 S. C. 387 [47 S. E. 681].” 

This case has not been overruled, or even modified, so far as I am advised; 
on the contrary, it has been cited with approval in Powell v. Insurance Co., 97 
S. C. 375, 81 S. E. 654; Etheredge v. Insurance Co., 102 S. C. 313, 86 S. E. 687, 
and several others upon a different point. In Young v. Insurance Co., 68 S. C. 
387, 47 S E. 681, it is said: 

“It has been held in Norris v. Insurance Co., 55 S. C. 450, 33 S. E. 566 [74 Am. 
St. Rep. 765] that retention of the premium after the fire was no evidence of waiver.” 

In McBryde v. Insurance Co., 55 S. C. 589, 33 S. E. 729, 74 Am. St. Rep. 769, the 
court said: 

“All the testimony as to waiver related to facts occurring after the property had 
been destroyed. Under these circumstances there was no foundation upon which 
waiver could be predicated.” 

In a note to 25 L. R. A. (N. S.) 3, it is said: 

“It is manifest that the situation of the parties is different, where the insurer 
acquires knowledge after loss of a breach of the policy occurring before loss, than it 
is where notice reaches him before loss. Aside from the requirements in respect to 
proofs of loss, the contract has fulfilled its purpose when the event which it provides 
against has happened. The rights of the parties are then fixed. There is no possi- 
bility that the insured can be misled to his harm by silence or nonaction of the com- 
pany as to any breach of the policy which occurred before loss. The company, of 
course, may pay if it wishes, but if it fails to let the insured know what it intends to 
do, the latter cannot be injured, for, after loss, it is too late for him to get other 
insurance. Therefore it would seem to be the logical result of this situation, not only 
that mere silence or nonaction on the part of the company will hot affect its rights, 
but that any direct act in the nature of waiver, any promise to pay, after knowledge 
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of the breach, must be based on a good consideration, or else the elements of a 
technical estoppel must be present; that is, the company, by its conduct, must 
have put the insurer to some disadvantage, or caused him some expense, before it 
can be made liable. This in itself would be consideration enough to support an 
implied promise to pay. The cases appear to be harmonious in holding that where 
notice of breach of the policy before loss has not reached the insurer until after 
loss, mere silence or nonaction will not operate to bind the latter.” 


Besides, I think that to charge the Sovereign Camp with the alleged action of 
the local clerk as its agent, in not tendering the money back in obedience to the 


direction of the Sovereign Camp, would be a clear violation of section 4160, vol. 3, 
Code of 1922, above quoted. 


In addition to all of this, and assuming for the sake of argument that there 
was some evidence tending to show that the Sovereign Camp, through the action of 
its agent, the local clerk, in not returning the payment of arrearages, waived the re- 
quirement of a written statement and warranty relating to health, there is not a 
particle of evidence that it waived or could have waived the condition that after 
the payment of the arrearages, and after the delivery of the written statement 
and warranty, the reinstatement could not become effective unless the member con- 
tinued in good health for 30 days thereafter. Attached to the certificate and specific- 
ally made a part of it is the following condition relating to reinstatements: 

“After the expiration of ten days and within three months from date of sus- 
pension of a suspended member, to reinstate he must pay to the clerk of his camp all 
arrearages and dues, and deliver to him as a condition precedent to reinstatement a 
written statement and warranty, signed by himself and witnessed, that he is in good 
health at the time and not addicted to the excessive use of intoxicants or narcotics, 
and waiving all rights thereti if such written statement or warranty be untrue, and 
must continue in good health for thirty days thereafter.” 


It seems perfectly clear to me that Fuller, having allowed ten days after his 
suspension to elapse, had the contract right to pay up his arrearages within three 
months and to be reinstated, provided that he was then in good health, furnished 
the written statement required, and continued in good health for 30 days thereafter. 
He had the legal contractual rizht to pay the arrearages within that period, and the 
local clerk had the right and was obligated to receive them provided Fuller was 
then in good health and accompanied the application for reinstatement with the neces- 
sary statement. If Fuller had complied with both of these conditions, or the 
Sovereign Camp may be held to have waived them, the reinstatement could not have 
become effective until Fuller had complied with the third condition—‘“continue in 
good health for 30 days thereafter’—as to which there is no pretense, for he died 
the following day. Even if the Sovereign Camp had specifically directed the local 
clerk to waive the condition of Fuller’s health at the time and his failure to furnish 
the statement required, the alleged retention of the back dues by the Sovereign 
Camp could not possibly be considered as evidence of its intention to waive the 
third condition, for Fuller died before its expiration, and, a¢cording to the plain 
terms of the contract of instirance, the reinstatement had not then become effective. 

In any possible view of the case I think that the defendant was entitled to 
a directed verdict. 


Purpy, A. A. J. (concurring). I concur in this dissenting opinion of Mr. 
Justice Cothran. In addition to the authorities cited by him, reference is made to 
the case of Joye v. Insurance Co., 54 S. C. 371, 32 S. E. 446, where it is held that 
even a promise to pay by the president of the company, followed by a denial of 
liability, is not a waiver. 

To hold the defendant-appellant liable in this case, under the facts of the case, 
tends to set aside the provisions of the statute and the rules of the order, and 
results practically in insuring a dying man. 


PRICE v. SUPREME HOME OF THE ANCIENT ORDER OF PILGRIMS. 
(No. 818—4486.) 
(Commission of Appeals of Texas, Section A. June 16, 1926.) 
285 Southwestern Reporter, 310. ‘ 

2. INSURANCE. 4 . ; 

Liberal interpretation in favor of member of benefit society should be given in 
case of doubt. 

(For other cases, see Insurance, Dec. Dig. § 726.) 
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3. INSURANCE—CHANGE OF BENEFICIARY UNDER BENEFIT CERTI- 
FICATE, PERMITTING CHANGE ON APPLICATION, HELD VALID, 
THOUGH APPLICATION FOR CHANGE WAS RECEIVED BY SO- 
CIETY AFTER DEATH OF MEMBER. 

Under constitution and certificate of fraternal benefit society, permitting change of 
beneficiary at any time by making application, change of beneficiary is valid, though 
application for change, handed to attorney by member with intention that it be 
delivered to society, was not received by society until after death of member. 


(For other cases, see Insurance, Dec: Dig. § 784[2].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Suit by Carrie Price against the Supreme Home of the Ancient Order of Pil- 
grims. Judgment for plaintiffs as reformed was affirmed by the Court of Civil 
Appeals (274 S. W. 1019), and plaintiff brirfgs error. Affirmed. 

Porter & Porter, of Greenville, for plaintiff in error. 

Ross & Wood, of Houston, and Clark & Clark, of Greenville, for defendant in 
error. 

Nickets, J. Carrie Price sued upon a fraternal benefit certificate issued to Ann 
Burns, her mother, and naming Carrie as the sole beneficiary. The order defended 
upon the ground that shortly prior to her death Ann Burns competently designated her 
two daughters, Carrie Price and Alberta Rainey, as the beneficiaries, in equal pro- 
portions, and that, upon proof of death, it paid one-half of the amount due by reason 
of the certificate to Alberta Rainey and tendered the other half to Carrie Price. It 
denied liability to Carrie except for one-half of the amount. The trial court rendered 
judgment in favor of Carrie for the full amount. This judgment was reformed so as 
to restrict recovery to one-half, and, as reformed, was affirmed by the honorable 
Court of Civil Appeals, Sixth District, 274 S. W. 1019. 

Writ of error was allowed upon the petition of Carrie Price averring conflict 
between the decision of the Court of Civil Appeals in this case and that of other 
Courts of Civil Appeals in the cases of Flowers v. Sovereign Camp, W. O. W., 40 
Tex. Civ. App. 593, 90 S. W. 526; Wooden v. Wooden (Tex. Civ. App.) 116 S. W. 627, 
and Anderson v. Grand Lodge, U. B. of F. (Tex. Civ. App.) 248 S. W. 461. 

The constitution of the Sovereign Camp,, Woodmen of the World, which in the 
Flowers Case was held to be a part of the contract as relating to change of bene- 
ficiaries, provided, amongst other things, that, in the event the certificate “is lost or 
the posession thereof is for any reason withheld from the member desiring such change 
of beneficiary,” the “member shall furnish the Sovereign Clerk satisfactory proof 
under oath of the facts of the loss,” etc., waive “for himself and beneficiary or 
beneficiaries all rights thereunder,” and pay 25 cents, all “before the change shall be 
made.” If, upon examination, the “proof” thus furnished be satisfactory to the Sover- 
eign Clerk, it then became his duty to “issue to said member a new certificate in lieu 
of the old one with the desired change of beneficary.” On March 26, 1904, the “mem- 
ber” executed an affidavit purporting to show loss of his certificate, requesting issuance 
of substitute certificate with changed designation of beneficiaries. The paper, how- 
ever, did not contain a waiver as to the original beneficiary. It was delivered to the 
clerk of the local lodge at Fort Worth, with request that he forward it to the Sovereign 
Clerk at Omaha, Neb. It was forwarded and was received by the Sovereign Clerk 
April 1, 1904. The “member” died before the paper reached the Sovereign Clerk. 
There was a provision in the constitution, dealing with the method of changing bene- 
ficiaries in case the certificate was not “lost” or “withheld” from possession of the 
“member”; and, in such a case, it was provided that the “member” might change the 
beneficiary by “forwarding” to the Sovereign Clerk the certificate with a request for 
change indorsed thereon and inclosure of 25 cents; “upon receipt thereof,” it was pro- 
vided, the “Sovereign Clerk shall issue and return a new certificate naming the new 
beneficiaries.” The Court of Civil Appeats, Second District, held that no change of 
beneficiaries was effected by Flowers (the “member”) because he had not complied 
with the constitutional requirement that satisfactory proof of loss of the original 
certificate be actually furnished to the Sovereign Clerk, etc., before death matured and 
vested rights in the original beneficiary. Emphasis was placed upon the fact that a 
mere forwarding of purported evidence, etc., was not a compliance, since the require- 
ment was that the proof be “furnished” so as that it could be examined and determined 
to be “satisfactory” all before the condition warranting a change would arise. It 
was held, also, that the paper executed by Flowers had a fatal defect, in that it did not 
contain the waiver as against the original beneficiary. 
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The Locomotive Engineers’ Insurance Association, a fraternal benefit society, had 
by laws “which became a part of the insurance contract,” wherein change of bene- 
ficiaries was authorized upon surrender of the original certificate to the “home 
office” with written request stating names of new beneficiaries. The “member” had a 
certificate of aggregate benefits of $4,500, payable (to the extent of $3,000) to his wife 
and (to the extent of $750 each) to his two sons. One of the sons died and there- 
after the member wrote a letter to the other in which he said, “You know that I have 
my life insured for $1,500 in your favor.” Subsequently, the “member” died with- 
out having made any “effort * * * to change the beneficiary * * * in accordance with 
the foregoing provisions of the by-laws.” Upon the statement in the letter referred 
to, the surviving son claimed the right to participate in the aggregate benefits to the 
extent of $1,500, and this claim was rejected in Wooden v. Wooden, supra. 

The Grand Lodge, United Brothers of Friendship, had by-laws providing what 
classes of persons would be eligible to be named as beneficiaries in its certificates. 
These classes were the same as those named in article 4832, Vernon’s Sayles’ Ann. 
Civ. St. 1914. It also had by-laws providing, in great detail, how a change in bene- 
ficiaries might be made where the “member’s” wife was named as the beneficiary in 
the original certificate. In such a case, change was permitted only when certain facts 
existed; i. e., (a) when the husband was separated from the wife, but there was no 
divorce; (b) where the wife abandoned the husband or failed to minister “to the 
husband and family.” If the requisite fact existed, and the original certificate was 
lost “or withheld from the husband,” he might procure a new certificate naming others 
(within the specified classes) as beneficiaries by filing with the Grand Secretary affi- 
davit showing loss, etc., of the old certificate with request for issuance of a substitute. 
In the event the original certificate was not lost or “withheld,” it had to be surrendered 
(with an indorsed request for change) and affidavit of the “member” and of two 
“credible witnesses” showing the fact of separation or of abandonment, etc. In the 
latter case, the Grand Secretary had to be satisfied with the proof thus furnished be- 
fore the new certificate could issue. J. R. Bell was a “member,” and his certificate 
named his wife as beneficiary. This certificate was locked in his safe, and was not 
withheld from him at any time. He was not separated from his wife, and she had 
not abandoned him or failed to “minister” to him or the family. He executed and 
furnished to the Grand Secretary affidavit of loss of the original certificate, but he did 
not furnish any proof of separation from, or abandonment by, his wife. He requested 
issuance of, and there was issued, a new certificate naming “J. B. Bell’s estate” as the 
beneficiary. The beneficiary thus named was not within the classes specified in the 
by-laws or in article 4832, Vernon’s Sayles’ Ann. Civ. St. 1914. In Anderson v. 
Grand Lodge, U. B. of F., supra, it was held that “this attempt of Bell to change his 
beneficiary * * * was ineffectual and did not cancel the first certificate.” 

It will be noted that (according to the constitution or by-laws) in each of the 
cases referred to the matter of changing the beneficary was bilateral, as between the 
“member” and the society, that certain things which had to be done before the condi- 
tion authorizing the change could arise were definitely prescribed. None of the 
prescribed things were done before the event of death by the “members” whose acts 
were before the courts in the cases firstly and secondly mentioned; this is true also 
of the acts considered in the case thirdly mentioned, and, in addition, what was 
attempted was in direct violation of the by-laws and the statute. It was under such 
conditions that the courts applied the general doctrine that, when the rules of an order 
prescribe the method of changing beneficiaries, the change cannot be effected in a 
different way. , a s . 

[1] But, in the present instance none of the conditions which influenced the 
decision in either of the other cases exist. In our opinion, with a restriction to be 
noted, the case falls within the doctrine of Splawn Vv. Chew, 60. Tex. 532; that is to 
to say “the clear import” of the relevant cgrtificate and constitutional provisions “is to 
place the certificate entirely under control of the member, so far as the selection 
of its beneficiaries is concerned,” subject to a single condition. The certificate itself 
declares that the order “may change the beneficiaries named * * * at any time on 
application.” This language, in literal import, means that the things which are 
manually essential to evidence the change may be done by the order after death as 
well as they may be done before death (for they may be done “at any time’ ys pro- 
vided, only, that the order have before it, at the time of the change, an “application. 
There is no expressed or implied requirement that the member be alive at the time that 
manual change is made. And, when the certificate provision is read with the relevant 
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constitutional provision, it is clear, we think, that what the order is to do in the event 
of receiving an “application” is purely manual and formal. It has no choice; it must 
obey the “application.” 

[2, 3] This is so because the absolute right to affect a change of beneficiary is 
given the member by the constitution. The relevant language is that “Any mem- 
ber may change the beneficiary * * * by making sworn application therefor.” There is 
here, or in the context, no time limitation fixed for the exercise of the right. Nor is 
there any provision for acceptance, or not, or other use of discretion, by the order. 
Ii the member “makes sworn application therefor,” and thereby declares his intent, 
which is the important thing (Splawn v. Chew, supra), the change follows as a matter 
of course. This right, which is his, belongs to the member and may be claimed 
by him up to the moment of death, provided, of course, his mentality is such as to 
enable the direction. To hold otherwise is to dispute the language used by the parties 
and make it say that “any member shall not change the beneficiary by making sworn 
application therefor unless the application, as made, shall be delivered to the order 
prior to his death,” and this would be to resolve all doubts and ambiguities against 
the “member,” whereas we think a liberal interpretation in his favor should be given 
in case of doubt. The word “make” or the word “making” may not be synonymous 
with “promulgate” or “promulgation,” and its meaning may not include the idea of 
“delivery” of the thing “‘made.” In relation to papers, very often it means “to form 
and compose” (State v. Drew, 51 Vt. 56, 58) or to write and sign (United States v. 
L. & N. Ry. Co. [D. C.] 165 F. 936, 939). If Ann Burns had merely written and 
signed the “application,” she would have, in one sense at least, “made” it. But she 
did more; her language is such as to indicate her intent that the paper be finally 
delivered to the order, and her act in “promulgating” it by intrusting it to her attor- 
ney must be taken as one in furtherance of that purpose. And, in our opinion, 
what she did, and caused to be done, and what the order did in recognition of her 
acts and rights, was, in all substantial respects, in conformity with the rules by which 
those acts and rights are governable. 

There is, we believe, no conflict between the decision of the honorable Court of 
Civil Appeals in this case and that in either of the cases cited. 

Accordingly, we recommend affirmance of the judgment of the Court of Civil 
Appeals. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 


GILLEY v. MISSOURI STATE LIFE INS. CO. (No. 4163.) 
(Supreme Court of Texas. June 16, 1926.) 
285 Southwestern Reporter 807. 
1. INSURANCE. 

Life policy, payable if insured died within 20 years, and providing for conversion 
into whole life or endowment insurance, and not complying with Rev. St. 1911, art. 
4741, subds. 6, 7, held to be policy of “term insurance,” which is insurance for fixed 
time. . 

(For other cases, see Insurance, Dec. Dig. § 124.) 


2. INSURANCE. 

Commissioner of insurance and banking must see that Rev. St. 1911, art. 4741 
relating to standard form policy, is complied with in all insurance policies, in view of 
article 4759, and Complete Tex. St. 1920, or Vernon’s Sayles’ Ann. Civ. St. 1914, art 
4493, subd. 1. 

(For other cases, see Insurance, Dec. Dig. § 10.) 4 


3. INSURANCE—STATUTES, REQUIRING THAT TABLE OF LOAN 
VALUES AND OPTIONS BE PUT IN POLICY, AND RELATING TO 
INSURED’S RIGHTS AFTER DEFAULT, HELD INAPPLICABLE TO 
TERM INSURANCE (REV. ST. 1911, ART. 4741, SUBDS. 6-9). 

Rev. St. 1911, art. 4741, subds. 6-9, requiring insertion of table of loan values and 
options in policy, and providing for application of value of policy to purchase of other 
insurance after default, and to reinstatement of defaulted policy, relate to subject oi 
options available to policyholders in policies that come within their provisions, and dc 
not apply to term insurance expressly exempted by subdivisions 6 and 7. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 
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4. INSURANCE—STANDARD FORM POLICY SHOULD PROVIDE THAT, 
ON DEFAULT, INSURED MAY HAVE NET VALUE APPLIED TO 
PURCHASE OF OTHER INSURANCE, THOUGH STATUTE PRO- 
VIDES IT “SHALL BE APPLIED” (REV. ST. 1911, ART. 4741, SUBD. 9). 
Rev. St. 1911, art. 4741, relating to standard form policy, and, in subdivision 9, 

providing, in case of default, that value of policy “shall be applied” to purchase of 

other insurance, creates an option, and policy should provide that, on default, insured 
may have net value of policy applied to purchase of other insurance. 
(For other cases, see Insurance, Dec. Dig. § 367[1].) 


5. INSURANCE—“VALUE OF POLICY” AVAILABLE FOR PURCHASE OF 
OTHER INSURANCE AFTER DEFAULT TO BE SHOWN BY STAND- 
ARD FORM POLICY HELD SAME AS AMOUNT WHICH MIGHT BE- 
COME “STIPULATED FORM OF INSURANCE” SECURED TO IN- 
SURED IN EVENT OF DEFAULT (REV. ST. 1911, ART. 4741, SUBDS. 
7,9, AND ARTICLE 4498). 

Value of policy available for purchase of other insurance to be shown by stand- 
ard form policy, under Rev. St. 1911, art. 4741, subd. 9, is same as amount which 
might become stipulated form of insurance” secured to insured in event of default by 
subdivision 7 when such provisions are construed together, notwithstanding article 4498, 
providing method of computing net values of policies. 

(For other cases, see Insurance, Dec. Dig. § 367[2]). 

6. INSURANCE. 

Value of policy after default should not be determined by any other rule than that 
specified in Rev. St. 1911, art. 4741, subds. 6-9, relating to standard form policy. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

On motion for rehearing. Motion overruled. 

For former opinion, see 273 S. W. 825. 

Cureton, C. J. We referred the motion for rehearing filed in this cause by the 
plaintiff in error, Maud H. Gilley, to the Commission of Appeals as now constituted 
for consideration. The commission, after re-examining the opinion written by Judge 
German while a member thereof, in connection with the motion and the record, have 
recommended to us that the motion be overruled. Out of deference to the earnest 
insistence of counsel, we have also re-examined the entire case, and reached the con- 
clusion that the Commission of Appeals correctly answered the certified questions in 
its original opinion. We will state our reasons for this conclusion. 

[1] The insurance policy involved is one by which the insurance company agreed 
to pay to the insured’s wife $5,000 upon his death, provided that death occurred at a 
time when the policy was still in force, “and before the expiration of 20 years from 
the date hereof.” This plainly makes the policy a “term insurance policy,” unless it 
contain provisions to the contrary. The policy ‘oe not contain any such further 
provisions. On the contrary, methods 1 and 2 set forth in the policy make provision 
for the conversion of the policy actually issued into whole life or endowment insurance. 
Thus by means of language of inclusion and exclusion it is made manifest that the 
policy is simply a life insurance policy insuring the life of Gilley for 20 years, with- 
out any provision that indicates that it was the purpose to issue an endowment or 
whole life policy. In fact, the policy itself is described as a “20-year term non- 
participating” policy, and expressly declares: 

“The cost "a this insurance does not depend upon the profits of the company, nor 
does this policy participate in such profits.” 

The expression, contained in Revised Statutes (1911), art. 4741, “term insurance” 
or “term insurances” given its usual and ordinary meaning, means insurance for a fixed 
time. The word “term” as used in various connections is uniformly given the mean- 
ing of a fixed or definite time, whether it relates to days or other fixed periods of 
time. See generally 8 Words and Phrases, pages 6919 et seq.; Southland Life Ins. Co. 
v. Hopkins (Tex. Civ. App.) 219 S. W. 254; Id. (Tex. Com. App.) 244 S. W. 989. 

The importance of determining whether the policy involved is a term policy within 
the meaning and purview of certain provisions of Revised Statutes, art. 4741, is 
apparent from the opinion of the Commission of Appeals heretofore filed in this case, 
and will be hereafter adverted to. 

[2] Aside from what has just been said in concluding that the policy. involved 
is one of “term insurances,” we direct attention to the fact that Revised Statutes, art. 
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4759, provides that life insurance companies shall, within five days after the issuance 
and placing on the market of any form of policy of life insurance, file a copy of such 
policy with the department of insurance and banking. The purpose of this provision 
is clearly shown by the general statutes prescribing the duty of the commissioner of 
insurance and banking, which are contained in chapter 7, tit. 65, Vernon’s Complete 
Texas Statutes (Edition of 1920). It is unnecessary to refer to or quote the various 
provisions involved, since subdivision 1 or article 4493 expressly declares that it shall 
be the duty of the commissioner of insurance “to see that all laws respecting insurance 
and insurance companies are faithfully executed.” Reading the two articles referred 
to together, it is obvious that it was the duty of the commissioner of insurance and 
banking to see that the requirements of article 4741 were complied with in all policies 
of insurance placed upon the market by the company involved in this case, as well as 
other companies. The requirements of the article referred to necessary to be con- 
sidered in the case before us are subdivisions 6 to 9, inclusive, of that article. 

Subdivision 6 is one which prescribes a loan value for an insurance policy after 
it has been in force 3 years, and sets forth the method by which this value is to be 
ascertained. The subdivision expressly says: “This provisions shall not be required in 
term insurances.” It is obvious, therefore, that in the case of a term insurance policy 
it was unnecessary to set forth therein the option accorded the policyholder by sub- 
division 6 of this article. If the policy was not a term insurance policy, nor a single 
premium policy, then under the first paragraph of the article the privilege declared in 
subdivision 6 was required to be inserted in the policy. The policy issued in this case 
contained no such loan value option. 

Subdivision 7 of article 4741 provides for a certain form of paid-up insurance and 
for a cash surrender value. This provision, however, does not apply to “term insur- 
ances.” The policy before us contains no such provision. If the policy before us was 
not one of “term insurances” then obviously it was the duty of the commissioner to 
require that form of policy to be withdrawn from the market, or to take some other 
action to enforce the law relative thereto. It is not contended that the form of policy 
before us was condemned by the commissioner of insurance, or that he took any 
action to prevent its use. 

It is plain, therefore, that the department of insurance and banking has, by its 
acquiescence in the sale of the policy here involved, concluded that the policy was one 
of “term insurances,” and therefore not subject to sub-divisions 6 and 7 of article 4741. 

The department of insurance is organized for the very purpose of enforcing the 
insurance laws. It has no reason for existence, except to enforce the insurance laws. 
In doing this many duties are prescribed, but the basis of all of them is to see that 
the statutes of the state enacted for the protection of the people are complied with by 
insurance companies. It would be idle to say that under those statutes it is not the 
duty of the insurance commissioner to see that insurance companies issue only policies 
authorized and permitted by the law. We have no doubt that the departmental view 
of the type of policy here involved has heretofore been that it was a term insurance 
policy, for otherwise the issuance of such policy would not have been permitted by 
that department. 

The view here expressed is consistent with the testimony of Mr. C. P. Rockwell, 
actuary for the state department of insurance and banking, who testified in this case 
that— 

“A term policy is one in which the company agrees to pay the beneficiary of the 
insured the face amount of the policy, provided the insured dies within the time speci- 
fied in the policy. * * * 

“When I testified in this case some time recently there was shown me policy 
No. 316191 issued by the Hartford Life Insurance Company, dated May 11, 1912, 
upon the life of George W. Gilley. Said policy is what is ordinarily termed by life 
insurance actuaries a term policy.” 

Other actuaries for insurance companies who testified in the case also testified that 
the policy involved was a term policy. We have no doubt, therefore, that the policy 
was one of “term insurances” such as are specifically exempted by the statute from 
subdivisions 6 and 7 of article 4741. 

It may be true that the policy involved in the case of Mutual Reserve Life Insur- 
ance Co. v. Roth, 122 F. 853, 59 C. C. A. 63, was also a term insurance policy, but, re- 
gardless of that fact, we think it likewise true that the policy before us is a term policy 
within the meaning of our statutes. 

[3] Subdivisions 8 and 9 of article 4741 read as follows: 
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“8. A table showing in figures the loan values, and the options available under the 
policies each year, upon default in premium payments during the first twenty years of 
the policy or the period during which premiums are payable, beginning with the year 
in which such values and options become available. 

“9. A provision that if, in event of default in premium payments, the value of the 
policy shall be applied to the purchase of other insurances; and if such insurance shall 
be in force and the original policy shall not have been surrendered to the company 
and canceled, the policy may be reinstated within three years from such default, upon 
evidence of insurability satisfactory to the company and payments of arrears of 
premiums with interest.” 

It will be noted that neither of these subdivisions contains special language éxempt- 
ing term policies from their provisions. We think, however, that these subdivisions 
must be read and interpreted in connection with subdivisions 6 and 7, which do not 
apply to term insurances. 

It is to be noted that subdivision 8 requires that there shall be inserted in all 
policies to which it is applicable a table showing in figures the loan values and options 
available under the policy. To say the least of it, this subdivision necessarily embraces 
these options which the statute requires shall be inserted in the policy. 

It is said by a leading writer on insurance that the principle of recovery on a 
quantum valedat has no application to policies of life insurance, and, if the policy is 
forfeited under its terms there can be no proportionate recovery thereunder. He 
states that the earlier forms of life policies usually provided for absolute forfeiture 
for non-payment of premiums and an absolute termination of all liability on the part 
of the insurer. 3 Cooley’s Briefs on Insurance, pp. 2393, 2394. The same writer, 
however, states that recent forms of contracts generally contain specific provisions 
defining the rights of the insured after default in the payment of premiums. He 
states that these provisions usually fall into one or more of four well-defined classes, 
and declare in effect: 

“That after a forfeiture for non-payment of premiums (1) the policy may be re- 
instated on certain conditions; (2) the insured may on surrender of the policy receive 
a certain portion of the reserve as the ‘cash surrender value’; (3) a certain portion of 
the net reserve will be applied as a single premium to extend the policy for a limited 
term; (4) the insurer will issue a paid-up policy for a reduced amount proportionate 
to the amount of premiums actually paid.” 3 Cooley’s Briefs on Insurance (Ed. 1905) 

. 2394. 
The statute before us was enacted in 1909, and, no doubt, was intended to incor- 
porate within its provisions these features at that time generally regarded as import- 
ant for the protection of the rights of policyholders. A detailed examination of sub- 
divisions 6, 7, and 9 of our statute discloses this purpose. Subdivision 6, as we have 
stated, prescribes a loan value for insurance policies, and its full discussion is un- 
necessary here. Subdivision 7, however, prescribes a cash surrender value for policies, 
with the method of determining that value. This is, of course, one of the current 
clauses of policies in vogue at the time Mr. Cooley wrote. Subdivision 7 also de- 
clares : 

That there shall be inserted in policies other than term policies “a provision which, 
in the event of default in premium payments, after premiums shall have been paid for 
three full years, shall secure to the owner of the policy a stipulated form of insurance, 
the net value of which shall be at least equal to the reserve at the date of default 
on the policy, and on any dividend additions thereto, specifying the mortality table 
and rate of interest adopted for computing such reserves, less a sum not more than 
two and one-half per cent. of the amount insured by the policy and of any existing 
dividend additions thereto, and less any existing indebtedness to the company on the 

olicy.” 

' it is obvious from the provision quoted that one of the options there provided for 
was “a stipulated form of insurance,” and evidently comes within the fourth type of 
right described by Mr. Cooley, to the effect that on default a policyholder might 
receive a paid-up policy for a reduced amount proportionate to the amount of premi- 
ums actually paid; or it is at least a variation of the type described by Mr. Cooley. 

(4, 5] The first sentence in subdivision 9, quoted above, declares that, in the 
event of default in the premium payments, the value of the policy may be applied to 
the purchase of other insurances. The statute reads, “shall be applied,” etc. But it is 
obviously an option, since subdivision 8 provides for options. We think it an option, 
but that the language is to be interpreted according to what it actually says, and 
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policies should provide that, upon default, the policyholder may have the net value of 
the policy applied to the purchase of other insurance. The remaining portion of sub- 
division 9, which, however, is a part of one sentence, taken in connection with what 
has been previously referred to, provides for reinstatement of a defaulted policy where 
other insurance has been purchased with the value of the policy. It is thus seen 
that the four things provided for in subdivisions 7 and 9 come within the general 
description of those things which policies sometimes contained at the time when Mr. 
Cooley wrote his book, and we have no doubt that they are properly classed as the 
options described in subdivision 8, which we have quoted. We think it clear, however, 
that subdivision 9 cannot be made effective unless there is provided some method by 
which the value of the policy to be used in the purchase of extended insurance is to be 
ascertained. The object of article 4741 was to require insurance companies to lay 
plainly before the policyholder the rights guaranteed him by the statute. The lan- 
guage of subdivision 8, quoted above, requires that a table showing these options shall 
appear in the face of the policy, and that the options shall be shown “‘in figures.” It 
is therefore definitely determined that the value of the policy which might be used 
under subdivision 9 to purchase extended insurance must be shown in figures. Article 
4741 having undertaken to prescribe what the policy shall contain, it must be looked 
to in determining what value was referred to in subdivision 9 and what value must be 
shown in figures. Subdivision 7 of article 4741 does not leave this in doubt. In determ- 
ining the amount of the cash surrender value required, this subdivision declares: 

“Such provision shall stipulate that the policy may be surrendered to the com- 
pany at its home office within one month from date of default for a specified cash 
value at least equal to the sum which would otherwise be available for the purchase 
of insurance, as aforesaid.” 

The sum available for the purchase of insurance is shown in the previous quotation 
from subdivision 7. It is plain, therefore, that the amount which might become the 
amount of “a stipulated form of insurance” is to be regarded as the same amount as 
that “available for the purchase of insurance.” Subdivision 9 provides that the value 
of the policy is to be applied to the purchase of other insurances, and is, we think, 
referable wholly to the amount described and referred to in subdivision 7. It is true 
that a method of computing the net value of policies, etc., is set forth in article 4498, 
but this is obviously a solvency provision, and has no reference whatever to what the 
policy form must contain. Subdivisions 7 and 9 are contained in the same article of 
the statute, and relate plainly to the same subject-matter, and must be construed to- 
gether. The same may be said as to subdivision 8. Since subdivision 7 does not apply 
to term policies, it follows that subdivisions 8 and 9 have no application to such 
policies. The statute appears to be poorly written, and more or less confusing in its 
provisions, but having provided in subdivision 7 a method of ascertaining the sum 
available for a cash surrender value, and for “a stipulated form of insurance,” and 
having designated this as an amount available for the purchse of insurance, we think 
it would be unreasonable to apply any other test of the value of the policy for the 
purchase of insurance under subdivision 9. 

[6] The policy of the legislature was to make the law definite, and the options 
plainly set forth in figures, and we do not think the statute ought to be construed as 
permitting the value of the policy to be determined by any other rule than that specific- 
ally laid down in the related subdivisions of the statute. This view is somewhat en- 
forced by the fact that the method of determining the loan value of the policy, as 
set forth in subdivision 6, is precisely the same as that for determining the amount 
of stipulated insurance, the cash surrender value, and that available for the purchase 
of insurance as defined in subdivision 7. In other words, we think that subdivisions 
6, 7, 8, and 9 relate as a whole to the same subject; that is, the subject of options 
available to policyholders in policies that come within their provisions, and that none 
of these provisions apply to policies exempted directly and specially in subdivisions 6 
and 7—that is, “term insurances.” 

It follows from the above that since we have concluded that the policy here in- 
volved is a term insurance policy, subdivisions 6, 7, 8, and 9 of article 4741, do not 
apply to the policy. ; 

We have considered the other questions raised in the motion and conclude that the 
original opinion of the Commission of Appeals makes the correct answer to the 
certified questions. 

The motion for rehearing is therefore overruled. 

Pierson, J., not sitting. 
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HOMESTEADERS’ LIFE ASS’N v. BOOTH. (No. 1925.) : 
(Court of Civil Appeals of Texas. El Paso. May 27, 1926. Rehearing Denied 
June 17, 1926.) 

285 Southwestern Reporter 889 
1. INSURANCE—WHERE APPLICATION PROVIDED THAT THERE 

SHOULD BE NO CONTRACT TILL INSURED SIGNED BENEFIT 

CERTIFICATE, SUCH ACCEPTANCE HELD CONDITION PRECE- 

DENT TO CONTRACT. 

Where application provided that there should be no contract till insured signed 
benefit certificate, such acceptance by insured held condition precedent to consum- 
mation of contract, though general rule is that contract of insurance may be brought 
into existence by approval oi application. 

(For other cases, see Insurance, Dec. Dig. § 713.) 

2. INSURANCE. 

Where fraternal benefit certificate was returned by insured for material change 
because of solicitor’s mistake in preparing application, recovery cannot be had on such 
certificate without proof of its acceptance by insured. 

(For other cases, see Insurance, Dec. Dig. § 713.) 

3. EVIDENCE. 

Testimony of husband that deceased wife had accepted certain benefit certificate 
held to be conclusion, correctness of which must be tested by facts to which he testified. 

(For other cases, see Evidence, Dec. Dig. § 471[2].) 

4. INSURANCE. 
Conditional acceptance of benefit certificate held to amount to rejection. 
(For other cases, see Insurance, Dec. Dig. § 713.) 

5. INSURANCE. 

Evidence that deceased returned death benefit certificate for addition of maternity 
benefit clause /eld insufficient to show unconditional acceptance. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

6. INSURANCE. 

Provisions of application that liability not to begin until three advance monthly 
assessments and dues had been paid and benefit certificate delivered and signed by 
insured while in good health held conditions precedent, which, however, insurer may 
be precluded from asserting by waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 713.) 


7. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW THAT 
FRATERNAL BENEFIT SOCIETY WAIVED OR WAS ESTOPPED TO 
ASSERT CERTAIN CONDITIONS PRECEDENT TO LIABILITY. 
Evidence held insufficient to show that fraternal benefit society which accepted 

application, issued and delivered certificate, and accepted advance payment, waived or 

was estopped to assert conditions precedent to liability, requiring that insured make 
certain advance payments and that certificate be delivered to and signed by her. 
(For other cases, see Insurance, Dec. Dig. § 819[3].) 


Error from District Court, Dallas County, Louis Wilson, Judge. 

Action by F. C. Booth against the Homesteaders’ Life Association. Judgment for 
plaintiff, and defendant brings error. Reversed and rendered. 

Locke & Locke, of Dallas, for plaintiff in error. 

_ Paine L. Bush, W. L. Moore, and Solon Goode, all of Dallas, for defendant 
in error. 

Hiccins, J. This is an action by the defendant in error, F. C. Booth, against 
the plaintiff in error, the Homesteaders’ Life Association, a fraternal benefit society, 
to recover a death benefit of $3,000 provided for under the terms of a benefit 
certificate alleged to have been issued by the plaintiff in error upon the life of 
Lemma Booth, the wife of defendant in error, in which certificate the defendant 
in error was named as beneficiary. 

On the trial of the case the undisputed evidence showed that on or about 
January 6, 1924, Mrs. Booth executed and delivered to N. C. Blair, then a 
soliciting agent of the plaintiff in error, a written application for a benefit certifi- 





cate. The certificate actually applied for by the terms of the application was a 
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certifjcate without a maternity benefit clause, although Mrs. Booth and the defend- 
ant in error had stated to Blair they desired a certificate containing a clause pro- 
viding for maternity benefit, the said Blair having filled out the application in this 
respect incorrectly. Thereafter, about January 14, 1924, Blair submitted to the 
defendant in error a benefit certificate of the form applied for. This certificate 
did not contain a clause providing for a maternity benefit. The defendant in error 
took this certicate to his wife, and both of them read it and discovered it did not 
contain a clause providing for a maternity benefit. Thereupon the defendant in 
error, at the request of Mrs. Booth, returned the certificate to Blair for the pur- 
pose of having it amended or a new certificate substituted containing a maternity 
benefit clause. The certificate was returned to Blair about January 16, 1924. Blair 
took the certificate from the defendant in error and agreed to surrender it to the 
association so that a certificate containing a maternity benefit clause might be 
substituted for it. The certificate was returned to the home office of the associa- 
tion, and no other certificate was delivered to Mrs. Booth, or to the defendant in 
error, prior to the time of the death of Mrs. Booth on February 1, 1924. 

The application executed by Mrs. Booth contained the following provision: 

“I hereby agree that the liability of the Society for the payments of benefits to 
me or my beneficiary shall not begin until after this application and examination 
shall have been approved by the Supreme Medical Director, a beneficiary certificate 
issued thereon and the following conditions and requirements respecting delivery 
have been complied with: (1) Paid three advance monthly assessments and dues; 
(2) been obligated or initiated by the proper Homestead officer or an authorized 
deputy in due form; (3) had delivered to me in person and signed by me while in 
good health, my beneficiary certificate. I further agree that any delay, either in 
acting upon this application or the issuance or delivery of the certificate shall not 
constitute or create liability of any kind on the part of the Society.” 

The benefit certificate submitted by Blair to the defendant in error, and later 
returned to Blair, contained the following provision: 

“This certificate shall not be valid unless delivered to the applicant within 
ninety days from date of physical examination nor until all required payments have 
been made and certificate signed by the applicant in person and during the appli- 
cant’s good health.” 

Said certificate also contained a blank space for the signature of the member, 
and immediately above the blank space provided for such signature appears the 
following statement: ; 

“T hereby state that I am now in good health, and that no change has occurred 
in any condition or respect as set forth in my application, which is made a part 
hereof, and I accept this benefit certificate and agree to all the conditions herein 
contained.” : 

The certificate submitted by Blair to the defendant in error and Mrs. Booth 
was never signed by the latter, and no certificate issued by the plaintiff in error 
was ever signed by her. She did not sign the certificate submitted by Blair, for 
the reason that she did not want that certificate, since it was not in the form she 
desired. Furthermore, three advance monthly assessments and dues were not paid. 
The only payment was $3 made: by the defendant in error to Blair at the time the 
original application was signed and turned over to Blair. The monthly rate of 
assessments and dues under a certificate containing a maternity benefit clause, for 
a person of the age of Mrs. Booth, was $5.55, and the monthly rate of assessments 
and dues for such a person under a certificate not containing the maternity benefit 
clause was $4.35. At the time when the payment of $3 was made to Blair, he 
issued a receipt reciting payment of said sum and that the society accepted no 
insurance risk therefore until after the application should be approved and the 
policy issued at the home office, signed, transmitted, and delivered to the said 
applicant while in good health, and that, in case the application should be rejected, 
the said sum would be returned. The application executed by Mrs. Booth con- 
tains the following provision: 

“I hereby agree and understand that the society does not bind itself or accept 
any risk on account of the preliminary payment made as herein stated, and for 
which I hold receipt, except that the same will be returned if this application is 
not accepted and certificate delivered while in good health.” 


Mrs. Booth was never obligated nor initiated as a member of the association, 
but the evidence is sufficient to show waiver thereof. 
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At the time of her death a certificate upon her life containing a maternity 
benefit clause had been executed and forwarded to the Dallas office of the asS$ocia- 
tion, but this certificate had never been delivered or tendered to her, or to the 
defendant in error. 

The certificate submitted to Mrs. Booth by Blair contained the following 
provisions : 

“This certificate, together with the articles of association of the society and 
by-laws thereof and the application for membership and medical examination, 
signed by the applicant and all amendments to each thereof, shall constitute the 
agreement between the member and the society.” 

“No person shall have the right to change, amend or abridge the conditions 
of this certificate, or to waive the payment of contributions herein provided except 
by indorsement in writing or printing hereon, and such change, amendment, abridge- 
ment or waiver shall be attested by either the Supreme President or Supreme 
Secretary, or both, under seal of the society.” 

On or about January 14, 1924, Mrs. Booth and the defendant in error read the 
entire certificate which had been submitted to them. 

On the trial of the case it was agreed between the parties that the Home- 
steaders’’ Life Association was a fraternal benefit society within the meaning of 
articles 4827 to 4860 of the Revised Civil Statutes of 1911 of the State of Texas. 
It was further agreed between the parties that the defendant in error had agreed 
to waive, and had waived, the return or tender by the plaintiff in error of any 
premium or assessment paid to the plaintiff in error. 

The case was tried before the court without a jury, and the court rendered 
judgment for the plaintiff for the face amount of the certificate and interest. 

The defendant in error testified: 

“My wife applied for an inusrance policy with the Homesteaders for $3,000 
on the 6th day of January; she was examined by their local examiner here and 
made application for this policy; she paid the first month’s premium on the 6th, 
and on the 14th this policy was delivered to me to deliver to her. I took the policy 
home to her; she read it; and on finding it did not contain the maternity clause that 
provided in case of child birth it would pay a certain amount to the insured, I took 
it back to the agent and delivered it to him asking him to return it to the home 
company and have that clause inserted. 

“We accepted that policy, but wanted that clause made. On the 28th day of 
January, two weeks after I had given them back the policy, my wife took sick and 
died within three days, on the Ist day of February, of double pneumonia. The 
policy containing the maternity clause was never delivered before my wife’s death; 
in other words, at the time Mrs. Booth died she did not have a policy with the 
Homesteaders in her actual possession; that was due to the fact that this maternity 
clause was not included in the policy delivered, and we asked for the maternity 
clause. When we didn’t find that in the policy, we naturally returned it for 
correction. * * * 

“He is the same agent who delivered me the policy; he is the same agent wha 
agreed to take the policy and have it exchanged for the one containing the maternity 
clause. He took the first policy, the one that was delivered back for the purpose 
of getting it substituted for a new one containing the maternity clause; he hadn't 
noticed that when I called his attention to it; he took it back. * * * 

“We discussed with Mr. Blair, the agent, the maternity benefit clause at the 
time Mrs. Booth first made application, on January 6th; that is, the policy was 
asked for to begin with. It seems that he told us that the assessment on that kind 
of policy would be $4, or something, I believe something like that. My wife actu- 
ally paid this money to Mr. Blair in my presence; I handed it to him, of course for 
her; I handed him $3; I never paid him any other amount. * * * I next saw 
Mr. Blair on the 14th of January. I never paid him at any time any other sum 
besides the $3, and neither did Mrs. Booth ever pay him anything else. On the 
14th of January he called on me to give me the policy, I was at a restaurant on 
South Ervay starting to eat dinner—two hundred and something South Ervay 
eating dinner—and he came down to the office looking for me, and they told him 
I was at lunch. Some one told him that is where I ate, and he came in there and 
gave me the policy. I did not examine the policy at that time. I was in a hurry 


and didn’t examine it, but took it home and my wife read it over. It had to be 
and 7—that is, “term insurances.” 
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delivered to her while she was in good health. I took it home to her on that day 
and turned it over to her. , 

“At the time I talked to Mr. Blair on January Mth, when he gave me this 
certificate, I had not discussed with him about whether it had the maternity benefit 
in it or not; I hadn’t read the policy at that time, and naurally supposed it did 
contain that clause; that is what we asked for. I first read the policy that night, 
the night of the 14th, and that is the first time I found out that there was no 
maternity benefit in there; then I took the policy back to Mr. Blair, back to the 
office the next day, I didn’t get to see him the next day, but on the 16th I saw 
him and gave it to him and asked him to return it to the office for correction, and 
called his attention to the fact that it didn’t contain the maternity clause we asked 
for, and he said he would send it into the main office, and it should be back in a few 
days. I.says, ‘Look here, Blair; you didn’t give me the policy I asked for, I asked for 
one having that maternity clause, and this doesn’t have it.’ And he examined it and 
sure enough it didn’t. He then told me that he would get me a policy that had the 
maternity clause in it; that he would send:the policy to the home office for correction 
or have that amendment made and a correction providing for the maternity benefit. I 
did not tell him that I would not accept the policy in the form in which it was turned 
over. We did accept the policy but sent it back for correction, to get the right kind of 
policy. I did not tell him that we would not take it just as it was gotten out; we 
accepted it but asked to have that part of the policy changed; I told him that it was 
exactly what we wanted except for that. At that time we had no discussion about 
the amount of the assessment to be made on the policy. I understand that the 
policy containing the maternity benefit clause would require a bigger premium or 
assessment; we asked for that in the first place; that is the policy we wanted to 
start with. 

“At the time I gave this policy back, I did not say to him that we would not 
take this policy unless it had the maternity clause put in it, but exactly the words I 
said were: I said, ‘look here, this is not the policy we asked for; it is, with one 
exception, that is, it doesn’t have the maternity clause; it is all right except for 
that.’ I told him we wanted one with that in it; I didn’t tell him I didn’t want it 
at all unless I could get that. I told him to take this policy that he had delivered 
to me and send it back to the company and have it corrected; I authorized him to 
send it back, just for correction only; it was still our policy except we wanted that 
correction inserted. I understood the policy would still be in force, but we wanted 
that change added to it as we asked for in the beginning. * * * 

“On January 14th there was nothing else said between Mr. Blair and I; there was 
nothing else for us to discuss, except he gave me the policy and at that time I didn’t 
know there was anything wrong with it, I accepted it and took it home to my wife. 
There was nothing said about how much I was to pay about the policy with the 
maternity benefit; we just didn’t go into that matter; we didn’t discuss it at all; that 
had all been discussed in the beginning when I made application for the policy. * * * 
At the time Mr. Blair delivered the policy to me in the restaurant on South Ervay he 
did not require me to receipt for the delivery of the policy; neither did he say that 
my wife had to sign it. He asked me to take it to her and let her approve it and sign 
for it. He just said there was a receipted form that had to be given for the policy 
while she was in good health, but he didn’t give me the form to be signed, and she 
didn’t sign any because we didn’t want that policy; it was not in the form we wanted. 
I understood that there was some receipt of some kind that had to be signed just to 
show it was delivered, that is all, but he never gave me the receipt. * * * ” 

The foregoing states the evidence most favorable to defendant in error. 

It is first insisted by the planitiff in error that there.was no acceptance of the 
or ag by Mrs. Booth, wherefore a contract between the parties was not consum- 
mated. 

_ [1] On the other hand, defendant in error takes the position that a contract of 
insurance on her life was effected when the plaintiff in error accepted her application 
for a benefit certificate. The application is treated as an offer, and it is contended 
that when the association approved the application and issued a certificate it thereby 
accepted this offer, and this acceptance brought into existence a contract of insurance. 
The general proposition is not disputed by the plaintiff in error that a contract of 
insurance may be brought into existence by the approval of an application for insur- 
ance. In the cases where this situation exists the application constitutes an offer, and 
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the approval of the application constitutes an acceptance of such offer, which brings 
about a binding contract of insurance. But the fundamental distinction between such 
cases and the case at bar igs that in those cases there is nothing in the application 
which prevents a contract of insurance from coming into existence upon the approval 
of the application, whereas in the case at bar the application distinctly provides by its 
terms that there shall be no contract of insurance until a benefit certificate is delivered 
to the applicant and signed by her. The stipulation as to signature in effect is a 
requirement that the certificate be accepted as a condition precedent to the consum- 
mation of the contract, and that such acceptance be evidenced by her signature. 

In 32 C. J. 1123 to 1125, it is said: 

“The delivery of a policy by.the company to insured is not essential to the comple- 
tion, validity, or enforceability of a contract of insurance, unless it is expressly agreed 
by the parties, as by a stipulation in the application or policy, that the contract shall 
not become effective until the policy is delivered to the applicant, or unless the 
parties have not previously agreed on all the terms of the contract. * * * 

“It has been said that there is no contract of insurance until the policy itself is 
accepted; but this unqualified statement is not in accord with the weight of authority. 
Where all the terms of the contract have been agreed upon with the intent that it 
shall take effect, acceptance of the policy by insured is not essential to the validity of 
the contract. * * * 

“On the other hand, an acceptance of the policy by the applicant is essential to 
make it binding and effective as a contract where the parties have not agreed upon 
all the terms of the policy before it was issued, or where the policy as issued does nof 
conform to the terms of the application, or where the policy is issued by a company 
other than the one to which the application was made, or where it is expressly stipu- 
lated in the application that the policy shall not take effect until accepted by the 
applicant. * * * The applicant may properly refuse to accept a policy which 
differs from the one he offered or agreed to accept, or which contains a clause to which 
he does not agree.” 

The distinction is illustrated by the decision in American Home Life Insurance 
Co. v. Melton (Tex. Civ. App.) 144 S. W. 362, writ denied. In that case a written 
application for insurance was made, and the application provided that the contract of 
insurance should not take effect until the policy had been delivered to and accepted 
by the applicant. The company thereafter approved the application and actually issued 
the policy. The president of the company testified that at the time of executing the 
policy it was his intention it should become effective as soon as executed. However, 
the policy was never delivered to nor accepted by the applicant. It was held that 
there was no contract of insurance, since the requirements of the application as to 
the delivery and acceptance of the policy had not been complied with. It is to be 
noted that in the Melton Case there was a meeting of the minds of the parties in the 
sense that there was an agreement on the terms of the insurance. But the require- 
ments of the application as to the conditions precedent to liability had not been 
complied with, and the court therefore held that there was no liability on the part of 
the company. 

In cases such as the one at bar where the application provides that there shall be 
no liability until a policy is delivered and accepted, the application does not consti- 
tute an offer for insurance in the sense that an acceptance of the application gives rise 
to a contract of insurance. ; 

We therefore do not concur in the view that a contract was consummated in this 
case by the acceptance of Mrs. Booth’s application. 

[2] We are of the opinion acceptance by Mrs. Booth of the certificate tendered 
was necessary for two reasons: (1) Because of the stipulation in the application with 
respect to delivery of thé certificate and her signature thereto. (2) Because the 
certificate tendered did not contain the maternity clause which all of the evidence 
shows was the character of certificate she desired, but, through the mistake of the 
solicitor Blair in preparing her application, the certificate tendered did not contain 
such clause. Acceptance of the certificate tendered being essential to the consumma- 
tion of the contract, the question arises as to the sufficiency of the evidence to show 
the same. 

[3] Defendant in error several times testified that the certificate was accepted, 
but that was his conclusion. Its correctness must, be tested by the concrete facts to 
which he testified. The testimony of defendant in error, in our opinion, conclusively 
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shows that the policy was delivered to and accepted by him for examination and 
acceptance, and upon ascertaining that it was not the kind of certificate they desired 
it was returned so that it might be corrected or a new one issued containing the 
maternity clause. He testified: 

“He asked me to take it to her and let her approve it and sign for it. * * * 
She didn’t sign any (referring to receipt,) because we didn’t want that policy, it was 
not in the form we wanted.” 

[4] Viewed in its aspect most favorable to defendant in error his testimony 
shows but an acceptance conditioned upon the desired change in the certificate being 
made. A conditional acceptance amounts to a rejection. We do not think it could 
be successfully contended that Mrs. Booth and her husband became liable for the 
payment of the balance due upon the first three assessments if the plaintiff in error 
had declined to make the desired change. In Huntington Ins. Agency v. Wyoming 
County Court, 98 W. Va. 352, 127 S. E. 64, 41 L. R. A. 642, it was said: 

“We cannot agree to the contention of plaintiff’s counsel that the insurance com- 
pany would have been liable on this policy in case of fire. An insurance company 
cannot be held liable on its policy, unless the contract thereto is a completed contract. 
Until the county court accepted the policy, no risk thereon could attach. 


“Section 2 of the syllabus of the case of New v. Germania Fire Ins. Co., 171 Ind. 
33, 85 N. E. 703, 131 Am. St. Rep. 245, is as follows: ‘Mere receipt of a proposed 
policy by insured, to determine whether he will accept it, does not complete the con- 
tract; the completion of the contract not depending upon manual possession of the 
policy, but upon the parties’ intent, as shown by their acts or agreements.’ 


“Tn its opinion in this case, the court stated: ‘We take it that appellant cannot 
successiully contend that there was a concluded engagement for the policy, so long as 
he cannot point to an undertaking, express or implied, on the part of anybody to pay 
therefor. Responsibility for the risk must find a correlative in some one’s liability 
for the premium, and, so far as any negotiation between the company and Stanton & 
Stanton is concerned, the whole evidence plainly shows that they had not incurred even 
a contingent obligation to pay the policy. The mere receiving of a policy by a person 
proposed to be insured, for the purpose of determining whether he will accept it, is 
not sufficient to conclude the contract. Nutting v. Minnesota, etc., Co., 98 Wis. 26, 73 
N. W. 432. As is said in 16 Am. & Eng. Ency. of Law (2d Ed.) 855; ‘Whether an 
insurance policy has or has not been delivered, after its issuance, so as to complete 
the contract and give it binding effect, does not depend upon its manual possession by 
the assured, but rather upon the intention of the parties, as manifested by their acts 
or agreements. The manual possession of the thing which it is intended to deliver is 
a matter of little consequence. Such a possession may exist without any legal delivery, 
and it may not exist where a legal delivery has been effected. The controlling ques- 


tion is, not who has the actual possession of the policy, but who has the legal right 
of possession.’ ” 


[5, 6] For the reasons stated, we are of the opinion the evidence fails to show 
unconditional acceptance of the certificate sued upon, wherefore a binding contract 
was not consummated. ‘ 

[7] Again, the application executed by Mrs. Booth provided that liability of the 
society for the payment of benefits should not begin until three advance monthly 
assessments and dues had been paid and the certificate delivered to and signed by 
Mrs. Booth while in good health. These are conditions precedent to any liability 
attaching, but may be waived by the insurer or it may be estopped to assert the same. 
Defendant in error asserts there was such waiver and estoppel by the acceptance of 
the application, issuance and delivery of the certificate, acceptance of the advance 
payment of $3, and failure, when the policy was delivered, to demand the balance of 
the assessments and dues and written acceptance; also by the fact that when plaintiff 
in error accepted the application it charged to the solicitor, Blair, the full amount of 
the advance payment required with the submission of the application. Obviously, 
mere delivery would not have this effect, because insured had the right to examine the 
certificate to see if it was satisfactory before she could be expected to comply with 
these conditions. That there was any intention to waive Mrs. Booth’s signature is 
also conclusively negatived by defendant in error’s testimony that when Blair delivered 
the certificate “he asked me to take it to her and let her approve it and sign for it.” 

Careful consideration has been given to the various theories advanced by defend- 
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ant in error in support of the view of waiver and estoppel, but we think they cannot 
be sustained upon the evidence reflected by this record. 

Our conclusion in this case is that it should be reversed and rendered because: 
(1) Acceptance by Mrs. Booth of the certificate sued upon was necessary, and the 
evidence at best shows but a conditional acceptance which was insufficient to consum- 
mate the contract. (2) Compliance with the conditions indicated was precedent to 
liability, which conditions were not complied with by Mrs. Booth, and the. evidence is 
insufficient to show waiver of such conditions or any estoppel to assert the same. 

Reversed and rendered. 


SCHUMANN v. BROWNWOOD MUT. LIFE INS. ASSN. (No. 653-4521.) 
(Commission of Appeals of Texas, Section B. June 23, 1926.) 
286 Southwestern Reporter 200 
1. INSURANCE—WHERE INSURED GAVE TRUE AGE TO AGENT, WHO 

LATER CHANGED IT, CERTIFICATE WAS VALID, WHERE ISSU- 

ANCE TO PERSON OF THAT AGE WAS NOT ABSOLUTELY FOR- 

BIDDEN IN MUTUAL ASSOCIATION’S BY-LAWS. 

Under mutual association’s by-law qualifiedly permitting admission of applicants 
over 60 years of age, applicant over 60, who gave true age to agent, who later changed 
it in application, received valid certificate, since applicant could assume officers had 
done their duty. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


5. INSURANCE—APPLICANT HAS NO DUTY TO SEE THAT INSURER’S 
AGENT HAS CORRECTLY WRITTEN ANSWERS IN APPLICATION, 
WHERE HE MERELY WARRANTS CORRECTNESS OF ANSWERS. 
Where answers to questions in application for membership in mutual association 

were written therein by insurer’s examining agent, no duty rested on applicant to read 

application to see that answers had been correctly written before he signed under 
agreement that he warranted answers to be true. 
(For other cases, see Insurance, Dec. Dig. § 379[5].) 


6. INSURANCE—INSURER WAS LIABLE WHERE SOLICITING AGENT 
FALSIFIED APPLICATION AFTER INSURED SIGNED IT, WHETHER 
LATTER READ APPLICATION OR NOT (REV. ST. 1911, ART. 4968.) 
Where applicant gave correct answers to questions in application to soliciting 

agent, but did not read application, and subsequently latter, being insurer’s agent, under 

Rev. St. 1911, art. 4968, falsified an answer, insurer is liable, whether applicant was 

under duty to read application or not. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

7. INSURANCE. 

Penalties and attorney’s fees cannot be awarded against a mutual aid association 
or fraternal insurance society because of delay in payment, under Rev. St. 1911, art. 
4746. 

(For other cases, see Insurance, Dec. Dig. §§ 602, 800.) 

Error to Court of Civil Appeals of Eleventh Sypreme Judicial District. 

Suit by Mrs. Louise Schumann against the Brownwood Mutual Life Insurance 
Association on a certificate of membership. Judgment for plaintiff was reversed and 
rendered by the Court of Civil Appeals (276 S. W. 956), and plaintiff brings error. 
Judgments of the district court and Court of Civil Appeals reversed, and cause 
remanded for new trial. 

Jerome P. Kearby, of Comanche, for plaintiff in error. 

: R. L. McGaugh and Wilkinson & Wilkinson, all of Brownwood, for defendant 

in error. 

PoweLt, P. J. Plaintiff in error, as the widow of Frank Schumann, sued defend- 
ant in error upon a certificate of membership. In the district court, judgment was 
awarded plaintiff in error upon the verdict of a jury upon special issues as follows: 

“Special issue No. 1: Did the deceased, Frank Schumann, make the written 
application for insurance in evidence before you? Answer ‘yes’ or ‘no.’ Answer: ‘No.’ 

“Special issue No. 2: Did the defendant company issue the policy of insurance 
in question wholly and solely upen the face of the written application made to the 
defendant company through M. A. Martin? Answer ‘yes’ or ‘no.” Answer: ‘Yes.’ 
(But not as it was when it left Frank Schumann.) 
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“Special issue No. 3: Did the deceased, Frank Schumann, state his age correctly 
to the said Martin? Answer ‘yes’ or ‘no.’ Answer: ‘Yes.’ 

“Special issue No. 4: Did the deceased, Frank Schumann, state to M. A. Martin 
that he, the said Frank Schumann, was more than 60 years of age at the time he, the 
said Schumann, made application for insurance? Answer yes’ or ‘no. Answer: 
‘Yes.’ 

“Special issue No. 5: Was the said Frank Schumann informed by the witness 
Martin at the time he applied for insurance that the company would not issue policies 
to parties that were over 60 years of age at the time of making application for insur- 
ance? Answer ‘yes’ or ‘no.’ Answer: ‘No.’ 

“Special issue No. 6: Was the age of Frank Schumann written in the application 
for insurance by Martin showing his age to be less than 60 years so written with the 
knowledge of the applicant, Frank Schumann? Answer ‘yes’ or ‘no. Answer: ‘No.’ 

“Special issue No. 7: Has the defendant confined the area within which it oper- 
ated or solicited insurance to an area of a radius of 50 miles of Brownwood, Tex.? 
Answer ‘yes’ or ‘no.’ Answer: ‘No.’ 

“Special issue No. 8: Has the defendant, who claims to be a mutual aid associa- 
tion, been connected, associated, or federated with any other mutual aid association? 
Answer ‘yes’ or ‘no.’ Answer: ‘Yes.’ 

“Special issue No. 9: What would be a fair and reasonable attorney fee for 
representing and prosecuting to final determination this suit by the plaintiff? Answer 
stating in dollars and cents the amount you find. Answer: ‘$350.’ ” 

Upon appeal, the Court of Civil Appeals reversed the judgment of the district 
court and rendered judgment for the defendant in error. See 276 S. W. 956. 

Defendant in error is a “local mutual aid association,” organized under the laws 
of this state, with headquarters at Brownwood. It is subject to the laws governing 
such associations. It contested the suit of Mrs. Schumann mainly upon two grounds: 
(1) That insured had falsely stated his age in his application for membership; (2) 
that, regardless of that issue, he was in fact more than 60 years of age, and therefore, 
under the by-laws or articles of the association itself, ineligible for membership. In 
that connection, it was alleged the insured was charged with notice of the by-laws 
of the company or its articles of association. 

On the other hand, it is the contention of plaintiff in error that the insured gave, 
his age correctly and that it was changed by the agents of the company thereaiter ; 
that, having correctly given his age, the insured was justified in assuming that the 
company’s officers, president, and secretary, having issued the policy and delivered 
it to him, were authorized to do so. In this connection, the by-law as to age reads as 
follows: 

“No applicant under the age of 16, or over the age of 60, computed from his or 
her nearest birthday, shall be admitted to membership, provided the secretary may, 
with the consent of the board of directors, issue a policy to any applicant after satisfy- 
ing himself that said applicant would be of mutual benefit to the association as a 
member.” 

It is clear that the secretary of the association, Mr. Johle, was also its general 


manager. The duties of the secretary are defined in the articles of association as 
follows: 


“(8) The secretary shall keep a complete record of all matters pertaining to the 
association, shall have general and direct control of the departments of the association 
for the solicitation of members, issue policies, make all necessary reports, execute all 


orders made by officers of association authorized to issue the same. He shall prepare 
all necessary blanks, for the prosecution of the affairs of the association, and shall, 
when necessary, appoint, with the consent of the association, assistant secretary to 
assist in the performance of his duties, and he shall perform all and such other duties 
as may be required of him by law. 

“(9) The president and secretary shall sign all certificates issued on the applica- 
tion of members, provided the name of the president may be printed or lithographed 
on said certificate when properly attached by the secretary.” 

The Court of Civil Appeals held that it was conclusively established by the evi- 
dence that insured stated his age falsely. If the court be correct in that conclusion, 
then there couid be no liability under the policy. We shall discuss this conclusion a 
little later. Having-so decided this one controlling question, the Court of Civil 
Appeals pretermitted a decision of any other assignments. 
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[1] We think there was evidence in the record tending to show that the insured 
gave his age truthfully in answering the soliciting agent of the company, who had 
been brought to the home of the insured by one of the latter’s friends. If this issue 
was raised, then we are of the further view that the insured was entirely justified in 
believing that the directors of the company had authorized the secretary to issue 
the policy, even though he was more than 60 years of age. He had a right to 
assume that the secretary had not violated his duty. We know of no decisions holding 
to the contrary of our last conclusion. If the by-laws had absolutely forbidden mem- 
bership to a person over 60 years of age, then there might not be any liability here. 
See Hemphill County Home Protective Association v. Richardson (Tex. Civ. App.) 
264 S. W. 294. That question is not before us and we do not decide it. 


[2,3] So we come back to the one controlling question as to whether or not 
the insured correctly gave his age in answering the agent’s questions. The proof 
is that the agent wrote down the answers himself. The admission of the secretary 
is that he himself mutilated the application after it reached his desk. The original 
application is before us. It shows a change was made. In explanation, the secretary 
said he only made more distinct the figures already in the application; that, in fact, 
he did not change the figures as originally written therein. It is well settled that a 
jury is not compelled to credit the statement of one who admits that he did anything 
to a paper which had theretofore been executed by some one else. Ordinarily, and 
primarily, no one has a right to make any change or tamper with an instrument 
already signed by another. It was for the jury to say whether his explanation was 
false or otherwise. He was an interested witness. In the case of Houston E. & 
W. T. Railway Co. v. Runnels, 92 Tex. 307, 47 S. W. 972, our Supreme Court said: 

“It is the province of the jury to pass upon the credibility of the witnesses and 
they may disregard the testimony of a witness who has neither been impeached nor 
contradicted, if they believe his statements to be untrue from his manner of testify- 
ing, prejudice exhibited towards the opposite party, or his interest in the result of 
the litigation, or other things indicated that the evidence is not reliable. Cheattham v. 
Riddle, 12 Tex. 112; Coats v. Elliott, 23 Tex. 613.” 


[4] Since we shall recommend that this case be remanded for another trial, 
we shall not go into the evidence in detail, but merely state that there are many 
.circumstances in this record which justify the verdict of the jury to the effect that 
the insured told the truth when he stated his age to the soliciting agent. Therefore 
the Court of Civil Appeals erred in rendering final judgment to the contrary. That 
court shows clearly that the verdict in this respect was, in their judgment, not only 
without any evidence to support it, but was contrary to the great weight of the 
evidence. Upon the latter theory, it was the duty of that court to reverse the 
judgment of the trial court and remand the cause for another trial; but that court 
did not have the right to render final judgment because in its judgment the verdict 
was against the weight of the testimony. 

[5] But it is suggested that it was the duty of the insured to read his appli- 
cation before he signed it and be sure his answers had been correctly written therein. 
This is not the law, unless the insured so agrees in the contract.. And in the case 
at bar, even if he had read the answers himself, instead of relying upon the agent 
of the company to read them to him correctly, it is not at all clear that the con- 
troversy herein would have been avoided, since the jury found that the changes 
were made after the application left the hands of the insured. 

The law regarding the duty of an applicant to read his answers before signing 
is well settled in Texas. It had its beginning in the very able opinion of our 
Supreme Court in the case of Equitable Life Insurance Co. v. Hazelwood, 75 Tex. 
338, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893. The same rule is fol- 
lowed in the later opinions of our Courts of Civil Appeals in the cases of Supreme 


Lodge of the Fraternal Brotherhood v. Jones, 143 S. W. 251, and Sovereign Camp, 
W. O. W., v. Ray, 262 S. W. 819. 


As pointed out in the Hazlewood Case, the rule of law applicable depends in a 
large measure on the wording of the warranty as to the representations made. In 
the case at bar, the warranty is in the following language: 

“I warrant and declare that the answers to the above questions are true and 


correct and hereby agree that any material misstatement shall render void any cer- 
tificate based thereon.” 
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It will be seen that Schumann did not warrant that the agent had correctly 
written his answers, but only that his answers, as made by him, were true and cor- 
rect. Bearing these distinctions in mind, our Supreme Court, in the Hazlewood 
Case, supra, said: i 

“We think there is a material difference between the undertaking by the insured 
in that case and in the one before us. In that case he agreed that he would be 
bound by the statements as written down, and that no statements not written down 
should be binding on the company or in any manner affect its rights. 

“In the case before us the agreement of the insured was that his answers made 
or to be made to the medical examiner were warranted to be true. He did not 
warrant that his answers would be written down correctly by the medical examiner, 
or that the answers given by him would be correctly reported to the company. 

“While the doctrine of warranty will be strictly applied, it should be as strictly 
limited to the precise undertaking of the party making it. If beyond requiring that 
the insured should warrant the truth of all answers given by him, the company in- 
tended, as it had the right to do, that he should also warrant that his answers should 
be correctly written down and reported, and that he would warrant them, not only 
as given by himself, but as written down, the agreement could have been made to so 
express, and it ought to have been done. 

“The charge requested by the defendant, as above stated, and refused by the 
court, reading that, if the jury found from the evidence that said ‘written answers’ 
were ‘in any respect’ untrue, they should find for the defendant, extended the war- 
ranty of the insured so as to bind him for the truth of the answers as written, in- 
stead of their truth as given by him. In view of the fact that plaintiff’s contention 
was that the insured gave true answers to the questions, which were incorrectly 
written down and reported by the medical examiner, and that the insurer did not read 
the answers, or sign the paper containing them, which there was evidence tending to 
support, we think the charge was incorrect in this particular.” 

We quote again from that decision of our Supreme Court as follows: 

“While the insured cannot, as is contended for by appellant, be held bound as a 
warrantor for the truth of the answers as written, it does not by any means follow 
that he was under no obligation about their being correctly written down, in so much 
as that depended upon him or was properly within his control. He had undertaken 
to make true answers, and he must be presumed to have known that the object in 
having them written down was to furnish information to the absent officers of the 
corporation of material importance to them in determining whether or not they would 
execute the contract. 

“Where there were no circumstances to excite his suspicion to the contrary, we 
see no reason, however, why he may not have trusted to the medical examiner’s 
correct and honest performance of this duty. We do not think his contract, or the 
exercise of ordinary prudence, demanded of him to assume that there was any want 
of capacity, care, or honesty upon the part of the medical examiner, or made it his 
duty to assume the exercise of a supervisory power over the work of that officer. As 
a — rule, no doubt, the subjects of insurance will be but little qualified for such 
a task. 

“If, however, it did by any means come to the knowledge of the insured that 
answers given by him had been incorrectly written down, it then became his duty to 
see that the proper corrections were made, and if he failed to do so, then, although 
not bound by a warranty, plaintiff ought now to be held estopped from disputing them 
as written; and if under such circumstances incorrectly written answers materially 
affected the risk, and the issue was properly raised by the pleadings and sustained by 
the evidence, a recovery ought not to be had. : 

“We deem it sufficient to say that we do not think this character of issue was 
presented by the pleadings or the charge of the court, and the record before us 
suggests that the evidence upon it would have been thoroughly conflicting and amply 
sufficient to support a verdict in favor of plaintiff.” 

The court of Civil Appeals at Texarkana, in the case of Fraternal Brotherhood 
v. Jones, supra, upon the very point in question, speaks as follows: 

“In 3 Cooley’s brief on the Law of Insurance, p. 2594, it is said: ‘From an 
examination of the cases the following propositions may be regarded as established 
by the weight of authority: Where the insured in good faith makes truthful answers 
to the questions contained in the application, but his answers, owing to the fraud, 
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mistake or negligence of the agent filling out the application, are incorrectly 
transcribed, the company is estopped to assert their falsity as a defense to the policy. 
The acts of the agent, whether he is a general agent or merely the medical examiner 
for the company, are in this respect, the acts of the company, and he cannot be 
regarded as the agent of the insured, though it be so stipulated in the application or 
policy.’ The same statement is a text in 2 Bacon on Benefit Societies and Life In- 
surance, § 427. The great weight of authority is with the statement, where the 
insured acts in good faith and is himself without fault. Reference may be made 
to the following: Pudritzky v. Supreme Lodge Knights of Honor, 76 Mich. 428, 
43 N. W. 373; Whitney v. Accident Association, 57 Minn. 472, 59 N. W. 943; Life 
& Accident Co. v. Davis, 59 Kan, 521, 53 P. 857; Life Assurance Co, v. Cannon, 201 
Ill. 260, 66 N. E. 388; Grattan v. Life Ins. Co. 80 N. Y. 281, 36 Am. Rep. 617; 
[Union] Mutual Life Ins. Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; [Ameri- 
can] Life Ins. Co. v. Mahone, 21 Wall. 152, 22 L. Ed. 593; [Provident] Life Assur. 
Co. v. Reutlinger, 58 Ark. 528, 25 S. W. 835; Shotliff v. Modern Woodmen, 100 
Mo. App. 138, 73 S. W. 326. The Supreme Court of this state has already indicated 
its support of the rule enunciated, and applied the doctrine of estoppel, as in the 
cases above, where statements are warranties. Insurance Co. v. Hazlewood, supra; 
[Crescent] Insurance Co. v. Camp, 71 Tex. 503, 9 S. W. 473; [Mutual Life] In- 
surance Co. v. Blodgett, 8 Tex. Civ. App. 45, 27 S. W. 286; [Home] Insurance 
Co. v. Lewis, 48 Tex. 622; Order of Columbus v. Fuqua [Tex. Civ. App.] 60 S. W. 
1020. The cases cited by appellant of [American Union Life] Insurance Co. v. 
Judge, 191 Pa. 484, 43 A. 374; Ferris v. Assur. Co., 118 Mich. 485, 76 N. W. 
1041, and the others, as supporting its contention of forfeiture, show that the answer 
in the first instance to the medical examiner was not responsive to the question, and 
false, and the cases turn upon the falsity and untruth in fact of the answers so 
given. Such cases and the like are not at all opposed to the rule enunciated, but 
are in line with its requirement that the insured must make in good faith truthful 
answers to the questions contained.” 

A writ of error was refused by our Supreme Court in the case from which we 
have just quoted. It is a very able opinion in our judgment. 

To the same effect is the holding in the Ray Case, supra, by the Court of 
Civil Appeals at Beaumont. It seems that no writ of error was applied for in the 
Ray Case. The Ray Case was decided just about two years ago, and is a very 
able opinion, 

Under the terms of our statute itself, Martin, the soliciting agent in the case 
at bar, is regarded as the agent of the company and not of the insured. See article 
4968, Revised Civil Statutes of 1911. 

[6] In this case there was nothing to cause the insured to suspect that Martin 
would falsify his answers. That being true, he had a right, under the authorities we 
have reviewed, to rely upon Martin’s honesty in filling out the application. But, 
even if he had not done so, it is clear, from the verdict of the jury, that a reading 
of the application by the insured would not have divulged the ‘situation which later 
developed and gave trouble. These issues were submitted to the jury without objec- 
tion from counsel for the company. It would seem that these attorneys thought 
then that the issues were raised by the evidence before the jury. The latter found 
that Schumann told the truth and that these agents themselves falsified their own 
records. Under these findings, which issues we have held were raised by the evi- 
dence in the record, it was immaterial whether Schumann was under duty to read 
the application for himself or not. Under those very findings, the company was 
liable in any event. 

We believe we have disposed of all assignments in the application which will 
likely arise upon another trial of this case. 

[7] As we have already stated, this company is apparently a local mutual aid 
association. If the facts so show upon another trial, then the court should not 
award a judgment against it for penalties and attorney’s fees because of delay in 
making payment. It has been definitely decided by Section A of the Commission of 
Appeals, in a well-considered opinion by Judge Taylor in the case of Pledger v. 
Business Men’s Accident Association, 228 S. W. 110, that article 4746 (penalties and 
attorney’s fees) does not apply to mutual aid or fraternal societies. 

The Court of Civil Appeals did not discuss this question because it did not reach 
it; but it was raised in the briefs of both parties in that court and may arise upon 
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another trial. For that reason, we have deemed it advisable to make this holding. 

[8] Although we differ with the Court of Civil Appeals in its view upon the 
question as to whether or not certain issues were raised by the evidence, we cannot 
affirm the judgment of the trial court. The Court of Civil Appeals, as already 
stated, expressly held that the verdict of the jury was against the preponderance of 
the testimony. It had a right to remand the cause for that reason. Its action in 
that respect is final. All the Supreme Court can do in this case, under the circum- 
stances, and under the well-settled rules of practice, is to remand the cause to the 
district court for another trial. See Barron v. Railway Co. (Tex. Com. App.) 249 
S. W. 825; Lilienthal v. Indemnity Exchange (Tex. Com. App.) 239 S. W. 906; 
Turley v. Campbell (Tex. Com. App.) 241 S. W. 682; Brown v. City Service Co. 
(Tex. Com. App.) 245 S. W. 656; Chapman v. Kellogg (Tex. Com. App.) 252 
S. W. 156; Marshburn v. Stewart, 113 Tex. 518, 254 S. W. 942, 260 S. W. 565; 
International G. N. R. Co. v. John T. Brady Corporation (Tex. Com. App.) 283 
S. W. 484. 

For the reasons stated by us, we recommend that the judgments of the district 
court and Court of Civil Appeals be reversed, and the cause remanded to the former 
for another trial not inconsistent herewith. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 

We approve the holding of the Commission of Appeals on the questions dis- 
cussed in its opinion. 


SOVEREIGN CAMP, W. O. W., v. BODEN. (No. 365.) 
(Court of Civil Appeals of Texas. Waco. May 20, 1926. Rekearing Denied 
July 1, 1926.) 
286 Southwestern Reporter, 330. 

1. INSURANCE—BENEFIT CERTIFICATE HELD TO MAKE PRESENTA- 
TION OF PROOF OF DEATH CONDITION PRECEDENT TO SUIT 
THEREON UNLESS WAIVED. 

Provisions that no right should accrue under benefit certificate until proof was 
made of member’s death, and that no legal proceedings to recover thereunder should 
be brought within ninety days after receipt of such proof, impliedly made presenta- 
tion of proof of death, unless waived, a condition precedent to suit on certificate, 

(For other cases, see Insurance, Dec. Dig. § 807.) 


3. INSURANCE—BENEFICIARY HAS REASONABLE TIME AFTER PF- 
RIOD OF ABSENCE GIVING RISE TO PRESUMPTION OF DEATH 
TO FILE PROOFS OF DEATH, WHERE CERTIFICATE FIXES NO 
TIME (REV. ST. ART. 5541). 

Where proof of death is based on insured’s unexplained disappearance and 
failure to communicate with his family and friends, and certificate fixes no particular 
time for filing proof, beneficiary has reasonable time after seven-year period giving 
rise to conclusive presumption of death under Rev. St. 1925, art. 5541. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 

4. INSURANCE. 

Evidence, insufficient in itself to prove fact and time of insured’s death, may be 
sufficient to fix time, when death within definite period is conclusively established. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

5. INSURANCE. 

Payment of dues during seven years’ unexplained absence giving rise t 25 2 
tion of member’s death held unnecessary to keep benefit certificate "a eee 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 


6. INSURANCE—PROVISION OF CERTIFICATE THAT ABSENCE 
DISAPPEARANCE IS NOT SUFFICIENT EVIDENCE OF DEATH 
MUST BE CONSTRUED AGAINST INSURER. 7 
Provision of benefit certificate that insured’s absence or disappearance shall not 

be sufficient evidence of death must be construed against insurer and in favor of 

beneficiary, so far as language reasonably permits. 


(For other cases, see Insurance, Dec. Dig. § 726.) 
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7. INSURANCE—INFERENCE THAT BENEFICIARY WAS INDUCED BY 
PROVISION OF CERTIFICATE TO DELAY PRESENTING PROOFS 
OF DEATH UNTIL AFTER PERIOD OF ABSENCE GIVING RISE TO 
PRESUMPTION OF DEATH HELD WARRANTED. 

Evidence held to warrant inference that beneficiary was induced by provision of 
certificate that insured’s absence or disappearance should not be sufficient evidence 
oi death to delay presenting proofs of death until after statutory period giving rise 
to presumption of death. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

8. INSURANCE—FRATERNAL ORDER, ISSUING CERTIFICATE PRO- 
VIDING THAT ABSENCE OR DISAPPEARANCE SHALL NOT BE 
SUFFICIENT EVIDENCE OF DEATH, CANNOT ASSERT LACHES 
IN NOT PRESENTING PROOF OF DEATH WITHIN PERIOD GIV- 
ING RISE TO PRESUMPTION THEREOF. 

Fraternal order issuing benefit certificate providing the insured’s absence or dis- 
appearance shall not be sufficient evidence of death cannot assert beneficiary’s laches 
or forfeiture of any right by failure to present proof of death until aiter seven- 
year period giving rise to presumption of death, 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by Mary Boden against the Sovereign Camp, Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Dr. E. Bradshaw, of Omaha, Neb., H. W. Pitkin, of Sioux City, Iowa, Burney 
Braly, of Fort Worth, and Locke & Locke and J. A. Wickes, all of Dallas, for 
appellant. " 

Power, Estes & Kelly, N. A. Dodge, and Jno. W. Baskin, all of Fort Worth, 
for appellee. 

GALLAGHER, C. J. This is an appeal from the judgment of the district court 
awarding a recovery in favor of appellee, Mary Boden, against appellant, Sovereign 
Camp, Woodmen of the World, on a benefit certificate on the life of Thomas Boden, 
in which appellee was named as beneficiary. Thomas Boden disappeared on the 
24th day of June, 1915. He and appellee were husband and wife. They had lived 
together continuously since their marriage several years before. They had no 
children. He was a kind and affectionate husband. He was employed as a clerk 
and earned satisfactory wages. He was prominent in his church and was clerk of 
the local camp Woodmen. He was not in any financial difficulty. He left his 
accounts with church and camp in perfect order. There was no misunderstanding 
between him and appellee or trouble of any kind for him so far as she knew. He 
left on the morning of his disappearance at the time he usually left to go to work, 
and was never seen nor heard of any more. He did not say anything about an 
absence, and took no extra apparel with him. His absence was advertised in appel- 
lant’s official magazine without response. All assessments and dues owed by him 
were paid to and including the month of July, 1915. No further payments having 
been made, under the rules of the order, he stood suspended on September 1, 1915. 
On August 7, 1922, seven full years having elapsed since the disappearance of 
Boden, appellee applied to appellant for blanks on which to make proof of his 
death under the statutory presumption arising from his continued absence for such 
length of time. Appellant denied liability, on the ground that its by-laws provided 
that no recovery could be had on account of Boden’s disappearance until the expira- 
tion of his life expectancy, and on the further ground that assessments and dues had 
not been paid continuously since the date of his disappearance. Thereupon appellee 
filed this suit to recover on said certificate. She alleged the disappearance of Boden, 
his absence for seven years, and the resulting presumption of death, and alleged 
that said death in fact occurred prior to September 1, 1915, the date he would have 
- been suspended from the order if then living. A copy of said certificate was attached 
to and made a part of her petition. Appellant answered and denied specially that 
Boden was dead, and alleged that, if living, he was duly suspended for nonpayment 
of assessments and dues on September 1, 1915. Appellant also pleaded that appellee’s 
cause of action, if any, arose more than four years before the commencement of 
the suit, and invoked the bar of the statute of limitation of four years. 

The case was tried before a jury. The only issue submitted for determination 
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was whether the death of Boden occurred prior to September 1, 1915. The jury 

answered said issue in the affirmative, and judgment was rendered in favor of 

appellee for the sum of $1,150. The or of the judgment is not questioned. 
pinion. : 

[1] The only issue presented by appellant as ground for reversal is based upon 
its plea of limitation. It contends in this connection that limitation began to run 
from the death of Thomas Boden, which the jury found occurred prior to September 
1, 1915, or, in the alternative, that limitation began to run upon the expiration of 
a reasonable time after his death for the preparation and presentation of proofs of 
death, and that, this suit having been instituted more than seven ‘years after such 
death, it was barred by limitation upon each of said theories. Said certificate con- 
tained, among other provisions, the following: 

“The absence or disappearance of the member from his last known place of 
residence for any length of time shall not be sufficient evidence of the death of 
such member and no right shall accrue under his certificate of membership to a 
beneficiary or beneficiaries, nor shall any benefits be paid until proof has been made 
of the death of the member while in good standing. No legal proceedings for re- 
covery under this certificate shall be brought within ninety days after receipt of 
proof of death by the Sovereign Clerk. * * *” 

[2] Said provisions, by necessary implication, made the presentation of proofs 
of death (unless waived) a condition precedent to bringing suit on said certificate, 
and the right to bring suit did not accrue thereunder until after the expiration of 
ninety days from such presentation or until such proofs were waived. The time 
allowed for presentation of proofs of death was not fixed by law nor by the. terms 
oi the contract. It is conceded by both parties that appellee had a reasonable time 
to present such proofs. What constitutes a reasonable time for taking action in 
a particular matter is ordinarily a question of fact, and depends on the nature of 
the action to be taken, considered in the light of all the attending circumstances. 
Reasonable time is an extremely flexible term and of widely varied application. 
It is defined in 33 Cyc. pp. 1567, 1568, in part as follows: 

“A reasonable time, looking at all the circumstances of the case; a reasonable 
time under ordinary circumstances; * * * such length of time as may fairly and 
properly and reasonably be allowed or required, having regard to the nature of the 
act or duty and to the attending circumstances; * * * that time which, as rational 
men, the parties to a contract ought to have understood each other to have in mind; 
that time which preserves to each party the rights and advantages he possesses, and 
protects each party from losses that he ought not to suffer; the time which persons 
of ordinary care and prudence take to do a certain thing.” 

Where the fact and time of death was established by direct proof, comparatively 
long delay in presenting proofs of death has been held not unreasonable in view of 
the particular circumstances under consideration. In the case of Metropolitan Life 
Insurance Co. v. People’s Trust Co., 177 Ind. 578, 98 N. E. 513, 41 L. R. A. 
(N. S.) 285, a delay of more than two years was excused where none of the 
relatives of deceased were present at the time of his death and burial, and none of 
them learned of the existence of the policy until a short time before such proofs 
were furnished. In McElroy v. John Hancock Mut. L. Ins. Co., 88 Md. 137, 41 
A. 112, 71 Am. St. Rep. 400, a delay of a year and a half was excused on the ground 
that the existence of the policy was not known for such length of time. In Munz 
v. Standard Life & Accident Ins. Co., 26 Utah, 69, 72 P. 182, 62 L. R. A. 485, 
99 Am. St. Rep. 830, a delay of nearly a year was excused when the only surviving 
relative of the deceased did not learn of his death for several months, and did not 
obtain possession of the policy until a litle more than sixty days before such 
proofs were filed. See, in this connection, Kentzler v. American Mutual Accident 
Ass'n, 88 Wis. 589, 60 N. W. 1002, 43 Am. St. Rep. 934; Trippe v. Provident Fund 
Soc., 140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 529; Woodmen’s 
— Ass’n v. Pratt, 62 Neb. 673, 87 N. W. 546, 55 L. R. A. 291, 89 Am. St. 

ep. : 

[3] The certificate sued on in this case expressly provided that absence or dis- 
appearance should not be sufficient evidence of death, Regardless of the validity of 
this provision, had it been interposed by appellant to prevent a recovery on the 
certificate, it was a potent circumstance in determining whether appellee unreasonably 
delayed offering to submit proof of death. When such offer was made appellant 
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cited this provision as a basis for denial of liability and for refusing to furnish 
blanks for such proof, and, in addition thereto, claimed that Boden was suspended for 
nonpayment of dues and assessments. We quote from its letter refusing to furnish 
the blanks applied for as follows: 

“Under these circumstances, no blanks for proof of death can be furnished, and 
it is obvious that no proof of actual death can be made.” 


Appellant on the trial expressly denied that Boden was dead. Clearly, no 
proof which appellee could have furnished would have been accepted ‘by appellant 
either before or after the period of seven years had elapsed. The fact that the 
proof of death relied on is based primarily on the unexplained disappearance of the 
insured and his failure to communicate with his family and friends under circum- 
stances rendering such failure, if he continued alive, inconsistent and highly unrea- 
sonable, differentiates this class of cases from the ordinary. No one, we dare say, 
would be willing to act on a presumption of death immediately after the disappear- 
ance, especially the insured’s loved ones, who are generally beneficiaries in such 
certificates. They are naturally reluctant to believe the worst, and are inclined to 
hope for tidings and return when all others have abandoned any ‘such expectations. 
Each passing year therefore adds cumulative force to the probability of death, until 
such probability becomes after the lapse of seven years, a conclusive presumption 
under article 5541 of our Revised Statutes 1925. The great weight of authority holds 
that the beneficiary in such cases is not in default in deferring submitting proofs 
oi death and making demand for payment of the certificate or policy until the seven- 
year period is complete. The rule in such cases is thus stated in 5 Joyce on Insur- 
ance, p. 5480, § 3280, subd. (b): 


“The beneficiary of a certificate of one who disappears and is not again heard 
from has a reasonable time after the expiration of the statutory period necessary for 
a presumption of death to arise in which to file proofs of death, where the certificate 
requires proof of death as a prerequisite to the bringing of an action, but fixes no par- 
ticular time within which proofs must be filed, at least so where death can be 
established only by aid of the presumption arising from the expiration of such 
period; and therefore such proofs need not necessarily be furnished within the 
statutory limitation from the time of death, as no cause of action accrues until proof 
of death can be made.” (Italics author’s.) 

While the above quotation deals with the matter of presenting proofs of death 
as a prerequisite to starting the running of limitation, it is also broadly stated that 
limitation in such cases does not begin to run until the statutory period is complete. 
We quote from 37 C. J. p. 600, as follows: 

“Where insured’s death arises by presumption from absence, a suit commenced 


within the stipulated period after the date when the presumption of death arose is 
in time.” 

The following cases support the rule announced in the texts above quoted: 
Supreme Lodge, K. of P., v. Wilson (Tex. Civ. App.) 204 S. W. 891, 895, par. 5; 
Sovereign Camp, W. O. W., v. Piper (Tex. Civ. App.) 222 S W. 649, 652; Supreme 
Ruling of Fraternal Mystic Circle v. Hoskins (Tex. Civ. App.) 171 S. W. 812; 
Benjamin v. District Grand Lodge, 171 Cal. 260, 152 P.-731, 732, 733; Haines v. 
Modern Woodmen of America, 189 Iowa 651, 178 N. W. 1010; Behlmer v. Grand 
Lodge, 109 Minn. 305, 123 N. W. 1071, 26 L. R. A. (N. S.) 305; New York Life Ins. 
Co. v. Brame, 112 Miss. 828, 73 So. 806, 809, 810, L. R. A. 1918B, 86; O’Hara 
v. Metropolitan L. Ins. Co., 73 Pa. Super. Ct. 434; Warner v. Modern Woodmen, 
124 Wash. 252, 214 P. 161, 34 A. L. R. 87. 

[4] The primary fact to be established in such cases is that the insured is 
dead. This is conclusively established only by the lapse of the statutory period of 
time. The time of such death is a subsidiary matter, to be determined, if it may be, 
from the evidence as a whole in the light of the established fact of death. When 
the death of the insured within a definite period is conclusively established, evidence 
may be deemed sufficient to fix time thereof, though it might be considered insuffi- 
cient to prove in itself both the fact and time of death. Benjamin v. District Grand 
Lodge, 171 Cal. 260, 152 P. 731, 734, par. 3; Supreme Lodge, K. of P., v. Wilson, 
supra; Sovereign Camp, W. O. W., v. Piper, supra; Behlmer v. Grand Lodge, supra; 
New York Life Ins. Co. v. Brame, supra; Butler v. Supreme Court, I. O. F., 53 
Wash. 118, 101 P. 481, 26 L. R. A. (N. S.) 293. 
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[5] We do not consider the question of whether, the beneficiary paid dues during 
the seven-year period of suspense and uncertainty concerning the fate of the member 
>{ controlling importance. To speak of keeping alive a certificate of membership 
held by a man who is dead involves on its face a contradiction of terms. Ordinarily 
dues and assessments are paid by the member and not by the beneficiary. If the 
order, with notice of the disappearance of the member, should accept dues and assess- 
ments from the beneficiary, it would doubtless be estopped to claim that the member 
was suspended for nonpayment. I{ the member, however, in fact died at a particular 
time, to require continued payment of dues and assessments would impose a burden 
not provided by the terms of the certificate. Aside from estoppel, such payment 
would not affect the issue of limitation. The Supreme Court of Mississippi, in 
the case of Equitable Life Assur. Soc. v. Brame, 112 Miss, 859, 73 So. 812, held 
that, where the insured disappeared, and his beneficiary continued paying premiums 
on his life policy until the expiration of seven years from his disappearance, she 
could recover premiums so paid and the interest thereon from dates of payments, 
respectively, if it was found that he died on the date of his disappearance. 

[6-8] The certificate in this case, as above shown, expressly stipulated that 
absence or disappearance should not be sufficient evidence of death. This provision 
must of course be construed against the order and in favor of appellee so far as 
the language used will reasonably permit. That such provision is not available to 
the order to defeat recovery of the benefit promised in the certificate upon proof 
of death of the member based upon his disappearance and absence for the statutory 
period has been held in the cases cited above. Notwithstanding this, we think the 
presence of said provision in said certificate was reasonably calculated to invite delay 
and to lead appellee to believe that it was necessary to postpone proofs of death 
and claim for payment at least until the statutory period was complete. It is evident 
appellee so understood it. Within six weeks aiter the completion of the statutory 
period, appellee applied for blanks for proof of death and claimed the amount 
promised by the certificate. She based her claim on the conclusive presumption of 
death declared by the statute. The evidence is sufficient to support an inference that 
appellee was induced by said provision to delay presenting proofs and making de- 
mand. Such being the case, appellant should not be heard to say that she was guilty 
of any laches or forfeited any right by doing so. 

{9] This case is distinguishable from the case of Supreme Lodge of Path- 
finder v. Johnson (Tex. Civ. App.) 168 S. W. 1010, cited and relied on by appellant, . 
in at least two particulars. In that case the certificate was by its terms payable upon 
satisfactory proof of the death of the member; that is, immediately on demand, 
accompanied by proofs. In this case the right to sue did not accrue until after the 
expiration of ninety days from the presentation of proofs of death. Limitation as 
such could not in this case begin to run from the death of Boden, but could begin 
to run only after the expiration of ninety days from the required action. Neither 
the reasonable time, under all the circumstances of the case, allowed by law for 
presenting proofs of death, nor the ninety days after such presentation during which 
the filing of suit was inhibited by the terms of the certificate, could run concurrently 
with the full four years allowed by the statute after the right to sue accrued in which 
to institute suit to recover on said certificate. In that case it does not appear that 
there was any provision in the certificate denying the sufficiency of proofs of death 
based on disappearance and absence. Neither does it appear that the order in fact 
denied the efficacy of such facts to establish the death of a certificate holder. In 
this case, not only does the provision hereinbefore quoted appear in the certificate, 
but the settled policy of appellant to claim that proofs so predicated were premature 
is made to appear with reasonable certainty. We do not think that said case con- 


stitutes a precedent controlling the disposition of the case we have here under con- 
sideration. 


The judgment of the trial court is affirmed. 


Associate Justice Barcus did not participate in the consideration and disposition 
of this case. 
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BAILEY v. SOVEREIGN CAMP, W. O. W. (No. 4574.) 
(Supreme Court of Texas. June 12, 1926.) 
286 Southwestern Reporter 456 
1. INSURANCE. 


Fraternal benefit societies may enact by-laws and make them part of contracts 
of insurance binding on insured. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


2. INSURANCE—AS RESPECTS REINSTATEMENT; PAST DUES ON 
FRATERNAL BENEFIT CERTIFICATE ARE CONSIDERED PAID 
ONLY WHEN RECEIVED BY SOCIETY WITHIN PERIOD PROVIDED 
BY ITS BY-LAWS. 

As respects reinstatement, rule of contracts that acceptance by mail of offer 
made by mail is effective when acceptance is dropped in mail box does not apply 
to payment of past dues on fraternal benefit certificate which are considered paid 
only when received by benefit society within period provided by its by-laws. 

(For other cases, see Insurance, Dec. Dig. § 760.) 

3. INSURANCE. 

Unequivocal act by insurer recognizing continuance of policy, or inconsistent 
with complete and absolute forfeiture of which insurer has knowledge, operates 
as waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

4. INSURANCE. 


As respects reinstatement, fraternal benefit society is charged with knowledge 
of clerk of local camp, who was also agent of society, that member had failed to 
pay dues in time and had thus forfeited benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


5. INSURANCE—FORFEITURE OF BENEFIT CERTIFICATE BECAME 
ABSOLUTE ON FAILURE TO PAY PAST DUES WITHIN TIME 
PRESCRIBED, SUBJECT TO REINSTATEMENT. 

Under benefit certificate, requiring performance of certain conditions for rein- 
statement, on failure to pay dues within 10 days after due, forfeiture of certificate 
becomes absolute on failure to pay dues during such period, subject to reinstatement 
by compliance with conditions or waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 


6. INSURANCE—ACCEPTANCE OF PAST-DUE PREMIUMS, WITH 
KNOWLEDGE OF FORFEITURE OF CERTIFICATE AND WITHOUT 
REQUIRING PERFORMANCE OF CONDITIONS FOR REINSTATE- 
MENT, AND RETENTION OF SAME UNTIL AFTER DEATH OF IN- 
SURED, HELD WAIVER OF FORFEITURE. 

Acceptance of past-due premiums on benefit certificate after period during 
which society was required to accept premium, and retention of same with knowl- 
edge of forfeiture until after death of insured, without requiring compliance with 
conditions for reinstatement, are unequivocal acts, inconsistent with forfeiture, and 
hence waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[5].) 

7. INSURANCE. 

Under Rev. St. 1925, art. 4846, local clerk of benefit society has no authority 
to waive provisions of its by-laws, or conditions of its contract. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Suit by Mrs. Kate C. Bailey against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff was reversed and rendered in favor of defendant by 
the Court of Civil Appeals (277 S. W. 782), and plaintiff brings error. Reversed, 
and judgment of trial court affirmed. 

Beall, Worsham, Rollins, Burford & Ryburn, of Dallas, for plaintiff in error. 
: Alvin H. Lane and Gresham, Willis & Freeman, all of Dallas, for defendant 
in error. 

FLEWELLEN, Special Chief Justice. On July 25, 1923, plaintiff in error filed 
suit in the district court of Dallas County, Tex., against defendant in error, on 
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a beneficiary certificate issued by the defendant in error to her deceased husband, 
James F. Bailey, in favor of plaintiff in error as beneficiary. The case was tried 
before the court without a jury on October 9, 1923, and judgment was rendered in 
favor of plaintiff in error for $1,514.66, with legal interest thereon from January 
25, 1923, and costs. On appeal, the Court of Civil Appeals at Texarkana reversed 
and rendered the case in favor of defendant in error. Mrs. Bailey thereafter, and 
within the proper time, filed her application for writ of error herein, which was 
granted by this court on March 24, 1926, because of an apparent conflict between the 
decision of the Court of Civil Appeals in this case and prior decisions of the Court 
of Civil Appeals at Waco in the case of Sovereign Camp, Woodmen of the World, 
v. Hines, 273 S. W. 927, and the Court of Civil Appeals at San Antonio in the case 
of The Maccabees v. Johnson, 273 S. W. 612. 

The essential and controlling facts agreed upon in the trial court are fully set 
out in the opinion by the Court of Civil Appeals, 277 S. W. 782, not yet [officially] 
reported, and will not be repeated. _ 

Mr. Bailey was a member in good standing in defendant in error’s order up 
until midnight of May 31, 1922. Failing to pay his May assessment during the said 
month of May, he became automatically suspended. He could only become rein- 
stated and entitled to the protection and benefits of his certificate by complying, 
with the requirements contained in said certificate and the by-laws of the order. 

[1] It is well settled that fraternal benefit societies have the right and authority 
to enact by-laws and to make such by-laws, as was done in this case, a part of the 
contracts of insurance, and that the same are binding upon the insured. Wirtz 
v. Sovereign Camp, W. O. W., 114 Tex. 471, 268 S. W. 438, and authorities therein 
cited. 

[2] Under the by-laws of the order, Mr. Bailey could have become reinstated 
within 10 days after default by paying all arrearages and dues, and being in good 
health at the time of such payment and so remaining for 30 days thereafter. Bailey 
paid his May assessment by posting a money order on June 10, 1922, the tenth day, 
but said money order was not received by the local clerk at Fort Worth until June 12, 
1922, the twelfth day, two days aiter the expiration of the 10-day period. The dues, 
therefore, were not paid within the 10-day period, because the payment was of the date 
when received by the agent of the defendant order, in this instance the clerk of the 
local camp at Forth Worth. The rule of contracts that, when an offer is made by mail 
and accepted by mail, the acceptance is effective and the contract binding when the 
acceptance is dropped in the post office or mail box, has no application here. The 
rule of contracts is based upon the theory that the person making such an offer 
constitutes the mail service as his agent by adopting that means, and that, when 
the acceptance has been placed in the mail, it has been placed with the agency 
selected by the person making the offer and is constructively in the latter’s hands. 
This rule, if sound at all, is not to be extended beyond the law of contracts. The 
defendant order in this case clearly had not constituted the mails as its agency 
for the collection of assessments due. Therefore such assessments are to be con- 
sidered paid only upon receipt of same by the local clerk or other authorized agent 
designated to receive them. 

Therefore the 10-day provision of the by-laws has no application in this case; 
and Bailey’s reinstatement and plaintiff in error’s right to recover depend solely 
upon that provision of the by-laws permitting reinstatement after the 10-day period 
had expired and before the expiration of 3 months, which right is determined by 
section 66, subd. (b), of the by-laws above referred to. In this case, Bailey paid his 
arrears and dues after the 10-day period had expired. Upon receipt of said arrear- 
ages and dues on June 12, 1922, the defendant order did not have to accept same, 
and Bailey had no absolute right to make such payment after the expiration of 
the 10-day period without also furnishing a written statement and warranty of 
good health and nonuse of intoxicants as provided in section 66, subd. (b), of 
said by-laws. ‘ 

[3] This brings us to a well-settled rule in the law of insurance, which is as 
follows: When, under a policy of insurance, a forfeiture has been worked and 
the insurer has knowledge of the existence of facts which constitute the forfeiture 
of the certificate or policy, any unequivocal act done after the forfeiture has become 
absolute, which recognizes the continued existence of the certificate or policy, or 
which is wholly inconsistent with a forfeiture, will constitute a waiver thereof. 
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See Calhoun v. The Maccabees (Tex. Com. App.) 241 S. W. 101, and cases therein 
cited. 

The discussion of this question in that case by presiding Judge McClendon 
of the Commission of Appeals is thorough and wholly satisfactory. We do not 
repeat it but merely make reference to said opinion and the authorities therein cited. 

Under the rule announced above, in order to bring about a waiver of the for- 
feiture, three. conditions of facts are necessary. First. The insurer must have 
knowledge of the facts constituting the forfeiture of the certificate. Second. The 
forfeiture must be complete and absolute. Third. There must be some unequivocal 
act on the part of the insurer which recognizes the continuance of the policy, or which 
is wholly inconsistent with the forfeiture. 

[4] In this case it is undisputed that the insurer did have knowledge of the 
facts constituting the forfeiture. When Bailey failed to pay his assessment during 
the month of May and within 10 days thereafter, the local clerk at Fort Worth 
knew that the dues had not Been paid, and that Bailey’s benefit certificate had ‘become 
forfeited, and that reinstatement could only become effective by the furnishing of 
a written statement and warranty, as provided in the by-laws, in addition to the 
payment of said dues. The clerk of the local camp was also the agent of the 
defendant order, and the order is charged with the knowledge secured by him in 
the scope of his agency, and knowledge and notice acquired by the local clerk in 
the performance of his duty are as a matter of Jaw imputed to the principal. See 
Calhoun vy. The Maccabees, supra, and authorities therein cited. Therefore the 
defendant order was charged with the knowledge imputed to it by law that Bailey 
had forfeited his certificate and he had not made payment for reinstatement within 
the 10-day period. 

[5] The forfeiture became complete and absolute under the certificate and policy 
when Bailey failed to pay his dues during the month of May, 1922, and when he 
did not make payment within 10 days; and he could only be reinstated by comply- 
ing with the requirements of a written warranty, or by a waiver of the forfeiture. 

[6] This brings us to the question as to whether or not there was an unequivocal 
act by the insurer recognizing the existence of the policy and benefit certificate, and 
which was wholly inconsistent with the forfeiture. The defendant order accepted 
the dues and premium upon Bailey’s certificate on the 12th day of June, 1922, and 
accepted same without requiriNg a written warranty, a thing they were not forced 
to do. Nothing could be more inconsistent with the forfeiture of an insurance policy 
or certificate than the acceptance and retention of the premium paid for the pratection 
afforded by the policy, as was done in this instance. In the case of Supreme Lodge 
v. Wellenvoss, 119 F. 671, 56 C. C. A. 287, Judge Day, while a member of. the 
United States Circuit Court of Appeals, wrote concerning forfeiture of insurance 
policies as follows: 

“Conceding the right of the society to pass a judgment of this character, which 
shall work a forfeiture of the contract of insurance, as well as terminate the social 
and fraternal rights, of the member, are there no limitations upon the exercise of 
this right? Forfeitures are no favored in the law, and he who would insist upon 
the exercise of the right must act in strict accordance with the terms of the con- 
tract which gives the privilege. It had been repeatedly held in ordinary contracts 
of insurance that the receipt of a premium after the accruing of a cause of for- 
feiture of which the company has knowledge is a waiver of the right to insist upon 
it. Insurance Co. v. Raddin, 120 U. S. 196, 7 S. Ct. 500, 30 L. Ed. 644. We per- 
ceive no good reason why the general principles of the law governing forfeiture 
should not apply to the insurance contracts of benefit associations.” 

The time has not come in this state when an insurance company, whether 
fraternal or otherwise, can, with knowledge that a policyholder has forfeited his 
right of protection, voluntarily accept and retain the premium which the insured has 
paid, as was done in this instance, without also keeping in full force and effect the 
liability of said insurance company under said policy. Particularly is this true 
where the premium is retained with the knowledge of facts constituting a forfeiture 
and returned only after the death of the insured. One who places his bets after 
the dice are thrown is sure to win. It is too evident for words that, had Bailey 
lived, no forfeiture would have been claimed or sought. But Bailey died, and the 
premiums were returned. Insurance companies cannot so gamble on the lives of 


their policyholders. Having accepted the wager in accepting the premium, the order 
was bound by the consequences. 
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The law, as we have stated it, is supported by the decisions of this court (see 
Calhoun v. The Maccabees, supra, and the cases therein cited), and by the Courts 
oi Civil Appedls at San Antonio and at Waco (see The Maccabees v. Johnson, 273 
S. W. 612, and Sovereign Camp, W. O. W., v. Hines, 273 S. W. 927). We are 
inclined to follow the law as expressed in those cases. 

This case clearly illustrates the rule which we have laid down. If Bailey had 
paid the money within 10 days after he became automatically suspended, the de- 
fendant order, by accepting it, could not have been said to have committed an un- 
equivocal act inconsistent with the forfeiture, because it would have no option but 
to accept the money. But after said 10-day period, it did not have to accept the 
money without the written warranty provided in the by-laws concerning good health 
and the nonuse of ‘intoxicants; and, when it did accept the money with knowledge of 
the forfeiture, it waived the requirement of good health at the time of reinstatement, 
and this also necessarily waived the requirement that the insured remain in good 
health for 30 days thereafter. See Sovereign Camp, W. O. W., v. Hines, supra. 
Therefore, in this instance, we hold that the defendant order clearly waived the 
forfeiture. 

[7] This decision is not in conflict with, nor does it seek to overrule, the doc- 
trine announced in Sovereign Camp, W. O. W., v. Jackson (Tex. Civ. App.) 264 
S. W. 289, and other decisions cited in defendant in error’s brief, holding that. the 
local clerk has no authority to waive the provisions of the by-laws or conditions 
of the contract. The rule as laid down in those cases is well established and is 
sound growing out of article 4846, R. S. 1925, and is firmly entrenched by a long 
line of decisions. Those are not cases in which the forfeiture had -become absolute 
and the order had thereafter committed any unequivocal act inconsistent with the 
forfeiture. In those cases a waiver was sought, based upon the act of the local 
clerk before any forfeiture had occurred, seeking to excuse the insured from the 
performance oi certain provisions of the contract of insurance. In no case was it 
shown that the order had, after the forfeiture, recognized the continuance of the 
contract by any act whatsoever. 

We are of the opinion that the judgment of the Court of Civil Appeals should be 
reversed, and that the judgment of the district court should be affirmed, and it is 
so ordered. 

Ward and Cofer, Special Associate Justices, concur in the opinion herein 
rendered. 


CROSS v. THE MACCABEES. (No. 6973.) 
(Court of Civil Appeals of Texas. Austin. May 19, 1926. Rehearing Denied 
June 23, 1926.) 
286 Southwestern Reporter, 545. 
1. INSURANCE. 

Rule that ambiguity or conflict in language of insurance contract will be con- 
strued most strongly against company and most favorably to insured applies tu 
mutual benefit insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


2. INSURANCE—UNDER AMENDMENT IN 1922 OF MUTUAL INSUR- 
ANCE ASSOCIATION’S BY-LAWS INCREASING RATES PAYABLE 
BY MEMBERS OF CERTAIN CLASS “WHO HAD NOT TRANS- 
FERRED TO SOME OTHER PLAN,” HELD, THAT MEMBER WHO 
TRANSFERRED TO SOME OTHER PLAN IN 1905 WAS NOT RE- 
QUIRED TO PAY INCREASED RATE. 

Amendment in 1922 of mutual benefit insurance association's by-laws increasing 
monthly rates payable by certain class of members “who have not transferred to 
some other plan” which omitted provision of another section relating to transfer 
to some other plan “provided for in these laws” held not to limit transfer to plan 
adopted in 1922, and member who transferred in 1905 from old term plan to whole 
life plan was not required to pay higher rates. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


On Motion for Rehearing. 
3. INSURANCE—MEMBER OF MUTUAL BENEFIT ASSOCIATION, AC- 
CEPTING ENTIRELY NEW CONTRACT FOR OLD CERTIFICATE, 
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ON ASSOCIATION’S WRONGFUL CANCELLATION OF NEW CER- 
TIFICATE, HELD ENTITLED TO RECOVER PREMIUMS PAID ONLY 
FROM SUCH CHANGE. 

Where member of mutual benefit association surrendered old benefit certificate 
for entirely new contract under a different plan, held, that his old certificate ma- 
tured, and, on association’s wrongful cancellation of new certificate, he was entitled 
to recover premiums paid from date of change in contract only. 

(For other cases, see Insurance, Dec. Dig. § 743.) 


Error from District Court, Milam County; Prentice Oltor{f, Judge. 

Action by Sterling P. Cross against the Maccabees. Judgment for defendant, 
and plaintiff brings error. Reversed and rendered. 

W. A. Morrison, of Cameron, for plaintiff in error. 

E. C. Street, of Waco, for defendant in error. 

BaucH, J. Plaintiff in error’s membership and insurance certificate in the Mac- 
cabees was canceled and he was declared suspended aiter October 1, 1923, for failure 
and refusal to pay the increased monthly assessment made against him. He there- 
upon brought this suit to recover premiums theretofore paid, with interest. After 
a hearing before the court without a jury, judgment was rendered for the Mac- 
cabees, from which this writ of error is prosecuted. 

The parties will be designated as in the lower court. The following pertinent 
facts appear. The defendant is a corporation chartered under the laws of the State 
of Michigan as a fraternal beneficiary association authorized to do a mutual insur- 
ance business, with a permit to do business in Texas. The plaintiff, Cross, joined 
said organization in 1893, and was issued a benefit certificate for $3,000, payable to 
his wife as beneficiary, for which he paid a rate of $1.95 per month. At that time 
to have been “term insurance.” Its exact character is not disclosed by the record. 
In 1904, the “Supreme Review,” the legislative body of defendant organization au- 
thorized to control such matters, met and provided two forms of benefit certificates. 
Under one a member might continue his “term insurance” then in force, at the rate 
then prevailing, until he reached 55 years of age, when it would be increased to $3 
per month on each $1,000 insurance. Under the other he might convert his term 
policy, or transfer to what was designated as the “whole life plan,” by payment of 
a larger premium, and in which event no further change in rate occurred at 55 years 
of age. At that time all members of the defendant society were re-rated. The 
plaintiff at that time transferred from the “term plan” to the “whole life plan,” and 
his rate was increased from $1.95 per month to $4.35 per month, which amount he 
paid continuously up to October 1, 1923. At that time a tender of said amount was 
refused by the defendant, and a rate of $29.40 per month demanded of him. Upon 
his refusal to pay such higher rate his insurance was canceled by the defendant. 

In June, 1922, the “Supreme Review” again amended defendant’s by-laws and 
regulations in numerous respects, providing for several different forms of insurance 
policies, and various methods for the conversion of existing benefit certificates into 
the new forms of insurance, and alse provided a general raise in rates. Amongst 
numerous other amendments the following appear : 

“Sec. 317. All life benefit members of the association admitted prior to August 
1, 1904, who did not elect to re-rate at the age of entry at the beginning of 1905, 
and all term plan members admitted prior to October 1, 1919, who are past 55 years 
of age, shall pay $3 per month for each $1,000 of life benefits carried until the first 
day of October, 1923, unless such members have voluntarily transferred to some other 
plan provided for in these laws.” (Italics ours.) 

‘Then followed other provisions not pertinent here, and a table of rates appli- 
cable to certificate holders coming within the terms of this section. It is not dis- 
puted that plaintiff is not included in this amended section, because he did elect 
to re-rate at age of entry at the beginning of 1905. 

The following section (318) of defendant’s by-laws was at this time repealed 
and there appears in lieu of it sections 318a and 318b. We are not concerned with 
318a. Section 318b reads as follows: 

“All members admitted prior to August 1, 1904, who re-rated at entry age on 
or about January 1, 1905, and waived disability benefits, who have not transferred to 
some other plan, shall pay monthly rates at their attained age, nearest birthday, 
beginning October 1, 1923, according to the following tables of rates.” 
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Then followed a table showing plaintiff's rate at his then age of 66 years as 
being $9.80 per thousand per month, The rate demanded was fixed under this table. 

The first issue raised is whether or not the plaintiff, under the undisputed facts, 
comes within the provisions of this amended section 318b. If he does, his rate was 
fixed at the amount demanded. If he does not, then’the premium demanded was 
not due and the cancellation of his certificate for refusal to pay it was wrongful. 

[1] Not only do the instruments themselves provide that plaintiff's application, 
the certificate, and the by-laws of defendant association shall constitute his insurance 
contract, but the courts have so construed them when called in question. The rule 
that in case of ambiguity in the language of an insurance contract, or in case of 
uncertainty of its meaning or of conflict between different provisions of same, such 
contract will be construed most strongly against the insurance company, and most 
favorably to the insured, is too well settled to require citation of authorities. And 
the courts of this state have expressly applied this rule to mutual benefit insurance 
companies. Supreme Lodge K. of P. v. Wilson (Tex. Civ. App.) 204 S. W. 891, 
Pledger v. Business Men’s Accident Ass’n of Tex. (Tex. Civ. App.) 197 S. W. 
889; 198 S. W. 810; same case by Commission of Appeals, 228 S. W. 110. We 
shall therefore apply such rule in construing said section 318b, relied upon by de- 
fendant to sustain its action in cancelling plaintiff’s insurance. 


[2] The defendant association contends, and the trial court so found, that plain- 
tiff had not transferred to some other plan, within the meaning of this section 318b. 
The trial court manifestly agreed with the defendant that the language “provided 
for in these laws,” appearing in section 317 as amended, must be read into and added 
by implication to the language of amended section 318b, “who have not transferred 
to some other plan;” “provided for in these laws” meaning the by-laws passed in 
1922. It is not disputed that plaintiff re-rated on or about January 1, 1905, and. 
waived disability benefits. But the Supreme Record Keeper, who had held that 
position for more than 25 years, testified that all members re-rated in 1904. Hence 
the question of whether or not plaintiff re-rated at that time cannot fix his classifi- 
cation. Nor can we agree with the trial court that the language of section 318b 
includes only those who transferred to some new policy authorized and provided 
for by the Supreme Review in 1922. No such limitation appears in the language 
used, which is presumed to have been used deliberately. If such limitation as was 
expressly stated in section 317, “provided for in these laws,” had been intended to 
apply to section 318b, it would have been an easy matter to have so stated. Not 
only do we think that such limitation is not implied, but by its omission when, if 
intended, it could so easily have been expressly added, we conclude that no such 
limitation was intended. We conclude, therefore, that the language “who have not 
transferred to some other plan” cannot be properly limited to some plan provided 
for in 1922, but includes any transfer to a plan other than that which existed prior 
to January 1, 1905, when such transfer was made by plaintiff from his old term 
plan certificate to the “whole life plan.” Having thus transferred to some other 
plan, he was excluded from the express provisions of said amended section 318b, 


and was not required to pay the rates therein fixed. His policy was therefore 
wrongfully canceled. 


This conclusion renders unnecessary a discussion of the other issues raised by 
plaintiff and disposes of this appeal. The defendant admits in its brief that, if the 
trial court erred in respect to this question, a reversal is necessary. The only 
remaining question is therefore whether we should remand or render the case. 

That plaintiff paid the assessments, or premiums, as due at the rates charged 
from the time he joined said association in 1893, until dismissed in October, 1923, 
is admitted. Nor is it controverted that, if his insurance was wrongfully canceled, 
he is entitled to recover such payments, with interest. There appears to be no 
question raised by defendant as to the amount plaintiff is entitled to recover, if 
entitled to recover at all. We take it, therefore, that the items set forth in plaintiff 
in error’s brief are correct. That being true, and for the reasons stated, the judg- 
ment of the trial court is reversed, and judgment here rendered in favor of plaintiff 
in error against defendant in error for the sum of $2,219.29, with interest thereon 
from this date at the rate of 6 per cent per annum. 

Reversed and rendered. 





894 The Insurance Law Journal, Vol. 67 [Nov., 1926 


On Motion for Rehearing. 


[3] In its motion for rehearing defendant in error, among other assignments, 
urges that we erred, in any event, in rendering judgment for the premiums paid by 
Cross from the time he joined the order up to the time he transferred to the whole 
life plan on or about January 1, 1905. Upon examination of this question we have 
concluded that said defendant in error is correct. 

In his pleadings plaintiff in error alleged throughout that the whole life plan 
to which he changed or converted in 1905, was a new contract. In order to obtain 
it, he made his election in December, 1904, under the changed by-laws of the order 
authorizing him to do so, expressly waived all claim to total and permanent dis- 
ability benefits provided for under his old certificate, agreed to a change in rates 
from $1.95 per month to $4.35 per month, and chose an entirely new and distinct 
insurance protection from that formerly carried. In his application to do so we 
find the following language immediately above his signature: 

“I hereby surrender my present certificate, that a new one may be issued under 
the whole life plan.” 

It is true that the old certificate, with riders attached, was returned to him, but 
we think the result was the same as if a new and separate certificate had been issued 
to him. We are of the opinion, therefore, that his former certificate was matured 
in 1904, and that his changed insurance constituted an entirely new contract. That 
being true, the old contract was not breached, and he can recover nothing paid there- 
under. This question was expressly determined in Supreme Lodge K. of P. v. Mims 
(Tex. Civ. App.) 167 S. W. 835, a case very similar in many respects to the case at 
bar, and in which a writ of error was refused by the Supreme Court. We deem 
further discussion of .this point unnecessary, and content ourselves with referring 
to the Mims Case. 

The defendant in error’s motion is granted in part and our former judgment 
herein reformed, so as to deny plaintiff in error recovery of any of the premiums 
paid by him prior to January 1, 1905, the date he transferred to the whole life plan, 
and judgment is here now rendered in his favor for $1,532.09, together with interest 
thereon from March 20, 1925, at the rate of 6 per cent per annum. 

In all other respects said motion is overruled. 

Motion granted in part, and in part overruled. 


MUTUAL BEN. LIFE INS. CO. v. LUNDQUIST et al. (No. 19861.) 
(Supreme Court of Washington. Sept. 1, 1926.) 
248 Pacific Reporter 808 
1, HUSBAND AND WIFE—DIVIDENDS ON STOCK OR SUMS DRAWN 

IN EXCESS OF JUST SHARE OF DIVIDENDS HELD HUSBAND'S 

SEPARATE PROPERTY. 

Where husband drew salary from corporation of which he was president, divi- 
dends on his stock, or sums he was allowed to draw in excess of his just share of 
dividends, held his separate property. 

(For other cases, see Husband and Wife, Dec. Dig. § 249.) 

2. INSURANCE. 

Fund arising irom policy on life of spouse, premiums on which were being paid 
from his separate property, belongs to beneficiary named in policy, and not to com- 
munity. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Department I. 

Appeal from Superior Court, King County; Ronald, Judge. 

Action of interpleader by the Mutual Benefit Life Insurance Company against 
Jessie C. Lundquist, and others, in which Vernita S. Lundquist, as administratrix of 
the community estate of Morris A. Lundquist, deceased, intervened. From the judg- 
ment, Vernita S. Lundquist, individually and as administratrix of the community 
estate of Morris A. Lundquist, deceased, appeals. Affirmed. 

Grinstead, Laube & Laughlin and R. John Lichty, all of Seattle, for appellant. 

Carkeek, McDonald, Harris & Coryell, of Seattle, for respondents. 

FuLterton, J. This is a controversy over the proceeds of certain life insurance 
policies. On May 8, 1914, one Morris A. Lundquist took out two life insurance poli- 
cies in the Mutual Benefit Life Insurance Company of Newark, N. J., for the sum of 
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$1,000 each, in the first of which he named his sister, Jessie C. Lundquist, as the bene- 
ficiary, and in the second his mother, Louise S. Richardson. On October 5, 1922, he 
took out three additional policies in the same company, the first for the sum of $3,000, 
in which he named both his sister and mother as the beneficiaries; the second fag the 
sum of $12,500, in which he named his sister as the beneficiary; and the third for 
the sum of $12,500, in which he named his mother as the beneficiary. On October 28, 
1922, Lundquist intermarried with Vernita Swezea. Either just before or just after 
his marriage, the record not being definite as to the date, he took out additional poli- 
cies in his wife’s favor; the amounts of the policies totaling $23,000. Each and all 
of the policies were in good standing at the time of his death, which occurred on 
March 8, 1925. , 

From the time of the issuance of the first of the policies until the time of his 
death, Lundquist was a stockholder in and the president of a corporation known as 
Lundquist-Lilly. The premiums on all of the policies were paid by that corporation 
and charged on the books thereof to Lundquist. He drew at the same time a salary 
therefrom of $700 per month. On the death of Lundquist, the insurance company paid 
to the wife the sums then due on the policies in her favor and recognized its liability 
on the policies in favor of the sister and mother. The wife, however, made claim to 
an interest in the policies, which claim was disputed by the sister and mother. The 
insurance company, not caring to take upon itself the burden of determining the dis- 
pute, brought the present action in the superior court of King county, in which it 
named the sister, mother, and wife of Lundquist as defendants, paid the sums due upon 
the policies into the registry of the court, and asked that the court determine the 
rights of the parties thereto. The defendants interpleaded in the action, and set up 
their respective claims to the fund. After a trial of the issues formed by the plead- 
ings of the interpleaders, the trial court determined that the fund belonged to the 
sister and mother, and that the wife was without interest therein. From the judgment 
evidencing the conclusion of the court, the wife appeals. 


[1] The appellant contends that the premiums becoming due on the policies 
after her marriage with the assured were paid from the community funds of herself 
and her husband, and that she has in virtue of this fact a right to the entire fund, or 
at least a right therein measured by the proportion the premiums paid subsequent to 
the time of her marriage with the assured bear to the entire sums paid as premiums 
on the policies. But it is not our opinion that the evidence sustains the claims that 
any part of the premiums paid on the policies came from the community funds of the 
appellant and the assured. As we have said, they were actually paid by the corpora- 
tion, and the evidence, to our minds, all but conclusively shows that they were either 
paid from sums which belonged to the assured as dividends upon his stock in the 
corporation, or from sums he was allowed to draw in excess of his just share of the 
dividends. This, from whichever of the sources it came, was the separate property of 
the assured. It was his to divert as he pleased, and if he chose to expend it in 
premiums upon life insurance in favor of his sister and mother, the appellant has no 
legal cause of complaint. We cannot follow the appellant in her contention that the 
premiums were paid from the salary of the assured as president of the corporation. 
There was an intermingling of funds, it may be true; but the evidence clearly shows 
that the sums the assured drew from the corporation and paid in household expenses 
exceeded his salary, and that no part of the premiums could have come from that 
source, either those paid on the policies in favor of the sister and mother, or those 
paid on the policies in favor of the appellant. 

[2] We have thus found it unnecessary to follow counsel in the interesting 
questions they have discussed in their arguments based upon a different view of the 
facts. Since we find that the premiums were paid from the separate funds of the 
assured, the question of community interest does not arise. Unquestionably, we think, 
the fund arising from a policy on the life of a spouse, where the premiums are paid 
from the separate property of the insured spouse, belongs to the beneficiary named in 
the policy, and not to the community composed of the spouses. 

The judgment of the trial court was right, and it will stand affirmed. 

Tolman, C. J., and Bridges and Askren, JJ., concur. 
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HALLIDAY v. EQUITABLE LIFE ASSUR. SOC. (No. 4946.) 
(Supreme Court of North Dakota. June 25, 1926. Rehearing Denied July 27, 1926.) 
209 Northwestern Reporter, 965. 

re (Syllabus by the Court.) 

1. INSURANCE—FIFTEEN-YEAR TERM POLICY IN STANDARD STATU- 
TORY FORM DOES NOT ACCORD PRIVILEGE OF EXTENDED IN- 
SURANCE AND IS NOT WITHIN STATUTE PROVIDING AUTO- 
MATIC INSURANCE IN CASE OF DEFAULT (COMP. LAWS 1913, §§ 
4886, 6635). 

A fifteen-year term policy in standard form as prescribed by section 6635, C. L. 1913, 

does not accord the privilege of extended insurancé,. and is not within the purview or 

purpose of section 4886, C. L. 1913, providing automatic insurance in case of default. 
(For other cases, see Insurance, Dec. Dig. § 367[1].) 


2. INSURANCE—IN ABSENCE OF FACTS OR CIRCUMSTANCES SHOW- 
ING WAIVER, EXPRESS OR IMPLIED, OF STIPULATION IN POLICY 
FOR ANNUAL PAYMENT OF PREMIUM, INSURER MAY NOT BE 
REQUIRED TO ACCEPT LESS THAN AGREED INSTALLMENT ON 
NAMED DATE; WHERE INSURED HAD PRIVILEGE OF PAYING 
PREMIUMS QUARTERLY, SEMI-ANNUALLY, OR ANNUALLY, AND 
ELECTED TO PAY ANNUALLY, IT WAS INCUMBENT ON HIM TO 
PAY PREMIUM IN FULL WHEN DUE OR WITHIN GRACE PERIOD, 
UNTIL SUCH STIPULATION WAS ABANDONED OR WAIVED, EX- 
PRESSLY OR IMPLIEDLY. 


In the absence of facts or circumstances showing a waiver, express or implied, 
of a stipulation in the policy for annual payment of the premium, the insurer cannot 
be compelled to accept payment of less than the installment agreed to be due and 
payable on a named date; and where the insured had the privilege of paying pre- 
miums quarterly, semi-annually, or annually, and has elected to pay annually, until 
that stipulation is abandoned or waived, either expressly by agreement, or impliedly 
by custom or the course of conduct of the insurer, it is incumbent upon the insured 
to pay the premium in full when due, or within the period of grace. 

(For other cases, see Insurance, Dec. Dig. § 186[1, 2].) 


3. INSURANCE—CUSTOM OR INSURER’S CONDUCT NOT WITHIN 
TERMS OF CONTRACT MAY GIVE REASONABLE EXCUSE FOR NOT 
PAYING PREMIUM AT TIME OR IN MANNER STATED IN POLICY. 
Custom or an insurer’s course of conduct may afford a basis for a reasonable 

excuse for not paying the premium at the time or in the manner stated in the policy, 

when such custom or course of action is not within the terms of the contract. 
(For other cases, see Insurance, Dec. Dig. § 388[4].) 


4. INSURANCE—INSURER WHICH APPLIES DIVIDEND UPON PRE- 
MIUM DUE SAME DAY AS DIVIDEND CANNOT DECLARE POLICY 
FORFEITED FOR NON-PAYMENT OF PREMIUM WHILE SUCH DIVI- 
DEND IS SUFFICIENT TO PAY PREMIUM. 

When the insurer applies a dividend upon the premium, due the same day as 
the dividend, it cannot declare the policy forfeited for non-payment of the premium 
during the time that such dividend is sufficient to pay the premium. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Appeal from District Court, Ward County; Geo. H. Moellring, Judge. 
Action by Mary J. Halliday, otherwise known as Polly Halliday, against the 


Equitable Life Assurance Society. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Fisk & Nash, of Minot, for appellant. 

B. H. Bradford, of Minot, for respondent. 

Jounson,, J. This is an appeal from a judgment of the district court in favor 
of the plaintiff as beneficiary under a life insurance policy. 

The facts are stipulated as follows: Two policies of insurance Exhibits A 
and B, dated May 12, 1914, were, some days thereafter, delivered to Dr. James 
Halliday at Mohall, N. D.; the premiums were due according to the face of the 
instruments, on May 12, each year with 31 days of grace. The insured paid the 
premiums from 1914 to 1920, inclusive. The premium on Exhibit A was $61.32 and on 
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Exhibit B $40.88, both due May 12, 1921, according to the face of the contract; the 
dividend on the former policy, due at the same time, was $11.58, and on the latter 
$7.72. During the existence of the policies, the dividends were applied upon the 
premiums as they fell due and the balance was paid by the insured. The insured 
made a written election for the payment of dividends in this manner for the years 
1915, 1916, 1917; for 1918, 1919, and-1920, it appears that the insured sent a check 
for the balance, after deducting the dividend, without a written election, and this 
mode: of payment was accepted by the insurer. About May 10, 1921, the insured 
made arrangements with the cashier of a bank at Mohall to transmit the premiums 
to the defendant; this was not done. Thereafter, on June 21, 1921, the insured died 
at Grand Forks, N. D., and on June 23, notice of death was received by the de- 
fendant. It is stipulated that immediately after the insured had arranged for the 
payment of the premium as above stated he became ill and unable to attend to his 
business. On July 28, following, the defendant issued its dividend checks payable 
to the insured, and transmitted them addressed to him at Mohall; and on August 
6, the checks were returned by the plaintiff. On August 8, 1921, the beneficiary 
plaintiff herein, widow of the insured, sent two bank drafts to cover the premium due 
on the policies, but the defendant refused to accept payment, claiming that the policies 
had lapsed prior to the death of the insured. 

It is stipulated that the amount of dividends due on the policies on May 12, 1921, 
‘4{ applied to the payment of premium of one policy, would be sufficient to pay one 
quarterly premium thereon at the society’s rate, leaving a balance equal to or greater 
than the pro rata portion of the annual premium for the period intervening between 
May 12, 1921, and June 21, 1921, if such balance under the terms of the policy 
could be applied for less than a quarterly premium.” It was stipulated, likewise, 
that the quarterly premium upon Exhibit A would be $16.25, and the quarterly 
premium upon Exhibit B would be $10.33. Exhibit A is for $3,000, and Exhibit 
B for $2,000. 

[1] The policy is a 15-year “term” policy, “nonrenewable—convertible.” It 
is either the form of policy standardized in section 6635, C. L. 1913, and which 
appears on page 1556 of the Compiled Laws, or the standard policy prescribed in 
section 6635, beginning on page 1558 of the Compiled Laws. The policies in suit 
do not strictly comply with either of the forms adverted to; the first is an ordinary 
term insurance form, without the privilege of renewal or conversion; the second 
is substantially the same as the first, except that it contains a clause permitting the 
insured either to renew or convert the policy. Both policies in suit contain the con- 
version privilege, but neither gives the right to renew. We think that the policies 
must be construed to be term policies of the first type, within the privilege of con- 
version and exchange within seven years 


Each policy contains the following: 

“Except as herein provided the payment of a premium or installment thereof 
shall not maintain the policy in force beyond the date when the next premium or 
installment thereof is payable” 

This is the language of the statutory form. See section 6635, p. 1556, C. L. 
1913. Defendant contends that this is a forfeiture clause. 

Each policy provides that the insured shall participate in the distribution of the 
surplus, that dividends are payable in cash, in the absence of election, and that it 
may be reinstated at the request of the insured at any time within the period of 15 
years, being, in this respect, more liberal than the statutory form which limits the 
right of reinstatement to the first three years of the term, and which also provides 
that in no event need the privilege of reinstatement be granted in policies for terms 
of less than 20 years. 

The policy provides, substantially in the language of section 6635c, subd. 3, 
C. L. 1913, that it shall constitute the entire contract between the parties; that the 
application is a part of the contract; and that the insurance “is granted in consideration 
of the payment in advance of (the premium) and the payment annually thereafter of 
a like sum upon each 12th day of May, during the term of 15 years, or until the 
prior death of insured.” The contract expressly states that it is “based upon the 
payment of premiums annually; but premiums may be paid, subject to the society’s 
written approval, in semiannually or quarterly installments. * * *” The applica- 
tion, which is a part of the contract, contains the following clause: 


“I hereby agree that the policy issued hereon shall not take effect until the 
first premium has been paid during my good health.” 
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The court found that the premium was paid and the policy delivered some days 
aiter the date it bears, namely, May 12, 1914; but the record does not show the 
date on which the premium was paid and the insurance policy became effective as 
protection to the insured. 

It was the contention of the plaintiff below, and is here: (1) That there is no 
forfeiture clause in the policy, and that therefore the policy was in full force. at 
the time of the death of the insured; (2) that if it be held that the policy contains 
a forfeiture clause, the defendant is liable notwithstanding, because: (a) It appears 
that the policy does not take effect until the payment of the first premium and that 
he firs premium was paid someime after the 12th of May, 1914. From this it follows, 
the argument runs, that the 31 days of grace must be calculated, not from the date 
oi the policy, May 12, but from the date when the premium was paid and the policy 
became operative as a contract of insurance. (b) The defendant had in its possession 
money in the form of dividends and $1 overpayment which should have been ap- 
plied to prevent a forfeiture. (c) That under the law, section 4886, C. L. 1913, 
the insured was entitled to extended insurance, notwithstanding the absence of such 
a provision in the policy. 

In behalf of the defendant and the appellant the contention is that the insured 
was not entitled to extended insurance, either under the contract or under the 
statutes; that the provision for extending insurance is not required to be inserted in 
term policies, or in term policies with a right to renew and change; that section 
6635, pp. 1557 and 1560, expressly exempts term insurance policies of less than 20 
years’ duration from the requirement that the contracts shall include a clause pro- 
ciding for continuance of insurance in case of lapse; and that subdivision 8, § 6635c, 
C. L. 1913, evinces a like intention by specifically providing that this requirement 
shall not apply to term insurance contracts of 20 years or less; and that the contract 
expressly stipulated for the payment of the premium annually with the privilege 
of quarterly payment if agreed to in writing by the company; but that no agreement 
was ever made for less than annual payments. It is then urged that inasmuch as 
no payment of any sort was made, not even sufficient for a quarterly payment on 
both policies, the policies had lapsed at the time of the death of the insured, under 
the clause, supra. 

Counsel for the appellant base much of their argument on ‘the assumption that 
the policy in suit is not distinguishable from policies under consideration in many of 
the authorities most strongly relied on by them, like Rosenplanter v. Provident, etc., 
Society, 96 F. 721, 37 C. C. A. 566, 46 L. R. A. 473; McDougall v. Provident, etc., 
Society, 135 N. Y. 551, 32 N. E. 251. The policy in suit is not a renewable policy; 
it is a term policy, as prescribed in section 6635, p 1556, C. L. 1913, with the extra 
privilege of conversion, It expressly stipulates upon its face that it nonrenewable 
but convertible. ‘ 

We are of the opinion that the contention of counsel for the appellant to the 
effect that the privilege of extended insurance was not accorded under this policy 
must be sustained. The standard form expressly provides that the stipulation for 
continuance of insurance in case of lapse need not be inserted in this type of con- 
tract unless it runs for more than 20 years; and section 6635c, subdivision 8, likewise 
provides that such a clause need not appear in a term policy. Counsel for respondent 
relies on section 4886, C. L. 1913, which provides for automatic or extended insur- 
ance in case of default. This provision is couched in broad and general terms to 
the effect that in case of default in paying premium “on any policy” paid-up or 
extended insurance shall be accorded the insured.. We are impelled to the conclusion 
that this section refers only to insurance policies for a term of more than 20 years. 
Section 4886, in all material respects, is almost identical in language with similar 
matters in subdivision 8 of section 6635c, C. L. 1913, relating to extended insurance 
in case of default, provision for which is, in the latter sections, expressly dispensed 
with in term insurance policies of 20 years’ or less duration. Section 4886 was 
enacted in 1907 as section 4 of chapter 142; section 6635, providing the’ standard 
form of insurance policy, and section 6635c, were enacted, respectively, as sections 
2 and 5 of chapter 140, S. L. 1907. 7 

The record is silent upon a fact which, according to some authorities, may be- 
come of controlling importance when the insurer claims that a policy has lapsed. 
The stipulated facts disclose that the policy is dated May 12, 1914: that a grace 
of 31 days was allowed thereafter within which to pay the annual premium; that 
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the policy was not to become operative as a contract unless and until the premium 
was paid, during the good health of the insured. It appears that the premium was 
paid and the policy delivered some days after the date of the policy, but how many 
days aiter the date of the policy, but how many days, the testimony does not show. 
Under the terms of the contract and by reckoning the period of grace from May 
12, the insured had until June 12 to pay the premiums, and had the premium been 
tendered at any time between the 12th of May and the 12 of June, or on the latter 
date, a lapse or forfeiture could not have been successfully asserted. Nine days 
thereafter, to wit, June 21st, the insured died. If the policy was not delivered and the 
premium paid within 9 days aiter the date it bears, that is, if it was. delivered on 
or after the 21st day of May, 1914, there is authority for the proposition that the 
period of grace should be calculated not from May 12, the date of the policy, but 
{rom May 21, the date on which it became effective as a contract of insurance. See 
Landrigan v. Missouri State Life Insurance Co., 211 Mo. App. 89, 245 S. W. 382; 
and same case reported in (Mo. App.) 234.S. W. 1042; Parham v. National Relief 
Assur. Co., 33 Ga. App. 59, 125 S. E. 519; Stamback v. Fidelity Mutual Life In- 
surance Co., 94 Minn. 281, 102 N. W. 731, the authorities upon this question are 
collected in a note in 6 A. L. R. 774, supplemented by a latter annotation in 32 
A. L. R. 1253. . } e 

[2] In the absence of facts or circumstances showing a waiver, express or im- 
plied, of that stipulation in the policy, the insurer could not be compelled to accept 
payment of less than the installment due on May 12, which was the full annual 
premium, The insured had the privilege of paying premiums quarterly, semiannually, 
or annually; he had elected to pay the premium annually and contracted accordingly. 
Until that stipulation was abandoned or waived, either expressly by agreement or 
impliedly by custom or the course of conduct of the defendant, it was incumbent 
upon the insured to pay the premium in full when due. 

[3] The policy stipulates for payment of the premium annually and in advance. 
We shall assume, without deciding, that failure to pay as agreed, or within the days 
of grace, entitles the defendant to declare the policy forfeited on account of default. 
It is well settled that custom or an insurer’s course of conduct may afford a basis 
for a reasonable excuse for not paying the premium at the time or in the manner 
stated in the policy, when such custom or course of action is not within the express 
terms of the contract. See Mut. Res. Fund Life Ass’n v. Tuchfeld, 159 F. 833, 86 
C. C. A. 657; Bankers’ Health Ins. Co. v. Givvins, 12 Ga. App. 378, 77 S. E. 203; 
Crosby v. Vt. Acc. Ins. Co., 84 Vt. 510, 80 A. 817; Boutin v. National Casualty 
Co., 86 Wash. 372, 150 P. 449. 

[4] We think that the facts in the case at bar clearly show a course of conduct 
or custom with reference to the manner of paying the premium which precludes the 
insurer from asserting a forfeiture. Up to and including the year 1917, the defendant 
notified the insured of the amount of the annual dividend, which was due and payable 
on May 12, each year, and the insured executed a written option, attached thereto 
electing to have the dividend applied on the premium. During the years 1918, 1919, 
and 1920, this method of doing business was seemingly abandoned, and, as the stipu- 
lation of facts recites, the “insured deducted from the premiums due on said policies 
the amount of the dividends, remitting to the defendant the net balance, and the 
defendant accepted the net balance in fyll payment of said premium.” The record 
supports the inference that after 1917 the insurance company, instead of waiting for 
a written election by the insured, in conformity with the terms of the policy, credited 
the dividends upon the premiums, when due or within the period of grace, and that, 
consequently, the policy was not, and could not be, without notice to the insured 
forfeited during the term for which the dividend paid the premium. Whether the 
manner of doing business was, in 1918 and later years, changed as a result of ex- 
press agreement, or otherwise, the facts do not show. The record does show that 
on May 12, 1921, the defendant owed the insured $11.58 on Exhibit A, and $7.72 
on Exhibit B; that a custom outside of the express terms of the contract had some- 
how grown up, whereby the company credited these amounts upon the premiums 
without written election ; and that the insured could rightly assume that there would 
or could be no forfeiture of the policy during the period for which such dividends 
were sufficient to pay for the risk. The stipulation shows that a prorating of the 
dividends would carry the policies in force beyond the date of the death of Dr. 
Halliday, if application could be made in that manner under the terms of the con- 
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tract. Etna, etc. Co. v. Hartley (Ky.) 67 S. W. 19; Citizens’ Life Ins. Co. v. 
Boyle, 139 Ky. 1, 129 S. W. 303, 308; and see Am. Nat. Ins. Co. v. Mooney, 111 
Ark. 514, 164 S. W. 276, 277. We think the record shows that the defendant actually 
elected to and did apply the dividends upon the premiums, in conformity either with 
express agreement or with custom. The dividends were due May 12, 1921; the de- 
fendant did not remit to the insured, either then or during the period of grace. It 
kept the money in its possession throughout May and June, 1921; and did not attempt 
or offer to pay until July 28, 1921, more than 2% months after the debt to the in- 
sured came into existence, more than 114 months after the period of grace had ex- 
pired, and 5 weeks after they knew that the insured had died and when the bene- 
ficiary was pressing her claim under the policy. Under facts in some respects 
similar to those in the case at bar, the court said in A<tna Ins. Co. v. Hartley, supra: 

“Therefore we conclude the insurance company owed the insured un the 10th 
day of March the sum of $5.65. This sum the insurer could have paid direct to the 
insured; or, if it chose to do so, it might credit it upon his premium that day due. 
It had elected to credit it upon the premium, and while, undoubtedly, it could not 
have been compelled to have accepted less than the full annual premium in order to 
continue the policy in force, and while it could not have been compelled to have 
applied this dividend upon the premium, yet, having elected to do so, and having 
actually done so, as is shown by its letter to the assured dated the 19th day of 
March, we conclude that it could not, during the time that that sum paid the premium 
on the policy, declare it to be forfeited for nonpayment of premiums.” 

The policy contains a clause permitting the insured to exchange the policy, within 
seven years from its register date, for an ordinary life, etc., policy. It is then 
provided : 

“On such exchange the society will apply 80 per cent. of the net value of this 
policy computed in accordance with the American Experience Table of Mortality, 
with 3 per cent. interest per annum, together with all dividends and accumulations, 
toward the payment of premiums upon the new policy.” 

This clause is not in the statutory form of term policy for 20 years or less. 
From this provision we must assume that the parties considered that the policy ‘had 
some value in addition to “dividends and accumulations”; and, if the contention of 
the appellant be sound, this value was forfeited because of nonpayment of premium 
at the stipulated time. The law regards forfeitures with disfavor. Bucholz v. 
Leadbetter, 11 N. D. 473, 92 N. W. 830. We do not believe that the defendant can 


assert a forfeiture in this case. 
The judgment is affirmed. 
Christianson, C. J., and Birdzell, Nuessle, and Burke, JJ., concur. 




















































































































McENANY v. MODERN WOODMEN OF AMERICA. (No. 5080.) 
(Supreme Court of North Dakota. July 15, 1926.) 
209 Northwestern Reporter, 978. 
; (Syllabus by the Court.) 

1. INSURANCE—CONDITION, IN APPLICATION FOR DISABILITY 
BENEFITS, THAT PAYMENT BY ASSOCIATION AND APPLICATION 
SHOULD BE WITHDRAWAL FROM ASSOCIATION AND CANCEL- 
ee ee See eh, ae oe HELD CONDITION PRECE- 

=NT, AN ] AWAL NOT EFFECTED UN MEN 
(COMP. LAWS 1913, § 5171.) ee ae 
The condition, in an application to a fraternal order, for disability benefits, viz. 

“I hereby agree that if said Modern Woodmen of America shall pay to me the said 

sum above mentioned, said payment and this application shall constitute a withdrawal 

by me from said society as a beneftcial member thereof, and a cancellation of said 
benefit certificate,” is a condition precedent, and there is no withdrawal of member- 
ship or cancellation of benefit certificate until the money is paid. 

(For other cases, see Insurance, Dec. Dig. § 730.) 


2. INSURANCE—WHERE APPLICATION FOR DISABILITY BENEFI 
CONDITIONED THAT-ON PAYMENT INSURED WOULD Wir 
Seer Wet THEE ee BUT NOT PAID, BEFORE MEMBER’S 

1 , HEL “RE WAS NO WITHDRAW: ‘i 
COULD RECOvER WAL, AND BENEFICIARY 

In the case at bar, the insured made application for disability b 
Modern Woodmen of America. The application was one te a ane aa 
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contained the foregoing condition precedent. It was filled out, signed, acknowledged, 
and forwarded by mail to said order, and was received and approved, and an order 
drawn on the head banker of said order, for the amount of the disability benefits, but 
before payment the insured died. Held that, by reason of said condition precedent 
in the application, there was no withdrawal, and beneficiary therein named is entitled 
to recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 730.) 


3. INSURED HELD TO BE MEMBER OF BENEFICIAL ASSOCIATION IN 

GOOD ‘STANDING AT TIME OF DEATH. 

The evidence in the case at bar shows that the insured had paid all assessments, 
and was a member of said order in good standing at the time of his death. 

Appeal from District Court, Williams County; Geo. H. Moellring, Judge. 

Action by Ann C. McEnany against the Modern Woodmen of America. Judg- 
ment for plaintiff and defendant appeals. Affirmed. 

Truman Plant, of Warsaw, Ill., George G. Perrin, of Rock Island, Ill., Fisk, 
Craven & Taylor, of Williston, and Nelson C. Pratt, of Omaha, Neb., for appellant. 

Ivan V. Metzger, of Williston, for respondent. 

Burke, J. This is an action upon a benefiit certificate issued by the Modern 
Woodmen of America on the 6th day of December, 1894, to P. H. McEnany, who 
died on April 5, 1922. Ann C. McEnany was named as beneficiary in the benefit cer- 
tificate, and brings this action to recover thereon. 


The defendant claims that P. H. McEnany was not a member of the defendant 
society, in good standing, at the time of his death by reason of not having paid his 
assessment for the month of March, 1922. As a second defense the answer alleges 
that in March, 1922, the plaintiff made application for disability benefit, provided 
for disabled members in good standing of 70 years of age. That said application was 
received at the home office of the defendant society, allowed and approved by the 
board of directors. An order for $531.90 was issued by the defendant on March 
21, 1922, and mailed to McEnany, who, on receipt of the order, indorsed it, and 
deposited the proceeds in the Ryan State Bank at Ryan, Iowa, and McEnany was 
given a checking account in the sum of $531.90, against which he checked out $181.50. 
That the benefit certificate was returned, and in place thereof there was a new com- 
plete contract under which McEnany was paid the amount of disability benefits 
entitled to under the new contract. 

The case was tried to the court without a jury, findings of fact and conclusions 
of law were found by the trial court in favor of the plaintiff, and from a judgment 
thereon the defendant appeals. 

There are only three questions involved in the case: (1) Was there a new and 
binding contract under which the benefit certificate was canceled before McEnany 
died? (2) Was McEnany a member of the Modern Woodmen of America in good 
standing on the 5th day of April, 1922, at the time of his death? (3) Did he have 
sufficient mental capacity to enter into the contract? It was stipulated that on March 
1, 1922, McEnany was 70 years of age and a member of the Modern Woodmen, 
in good standing; that he made an application for disability benefits under which 
he agreed to withdraw from the Modern Woodmen, surrender his benefit certificate, 
and receive $531.90 under his application for disability benefit. 

The board of directors of the defendant society received the application, ap- 
proved the same, allowed McEnany $531.90. That an order was drawn for this sum 
by the defendant society, payable to McEnany, forwarded to, and received by, P. H. 
McEnany, who indorsed and delivered it to the Ryan State Bank of Ryan, Iowa, and 
the Ryan State Bank gave McEnany credit in a checking account for $531.90, against 
which he check out the sum of $181.50. The bank forwarded the order to Oscar 
E. Aleshire, head banker of the defendant society, at Chicago, Ill. About the time 
the order reached Aleshire, Aleshire had received a letter from one Phil Schamber, 
president of the Farmers’ & Merchants’ State Bank, Eureka, S. D., inclosing receipts 
for certain assessments of the defendant society, paid by Phil Schamber for Mc- 


Enany, and requesting an assignment to Schamber for an amount sufficient to 
reimburse him for the payment of the assessment made for McEnany. Aleshire 
returned the order to the Ryan State Bank, wjth notation attached that he was 


requested by the said Schamber to withhold part of the money. The Ryan State 
Bank then wrote Aleshire, telling him to take out whatever belonged to Schamber 











902 The Insurance Law Journal, Vol. 67 [Nov., 1926 


and remit the balance to the Ryan State Bank. Aleshire issued two drafts, one for 
$26.50 and one for $531.90 less the $26.50 made payable to P. H. McEnany, and 
forwarded them to the Ryan State Bank, together with a letter, stating that he 
inclosed two drafts to P. H. *‘McEnany, the draft for $26.50 to reimburse Phil 
Schamber. In the meantime McEnany had gone to Williston, N. D., and the drafts 
were sent there to him for his indorsement, but he died before they reached him. 
On April 13, 1922, the Ryan State Bank returned the draits to the defendant society, 
with a letter, the last paragraph of which reads as follows: 

“Will you please send us draft for $505.40 payable to us and send drait for $26.50 
direct to Mr. Schamber.” 

On April 17, 1922, Truman Plantz, general attorney for the defendant, wrote 
to the Ryan State Bank, in substance, that they could not give a draft payable to 
the bank—they would “have to leave it as it is and have it indorsed by the admini- 
strator. * * *” On April 21st the Ryan State Bank wrote to the attorney for 
the defendant at length, explaining all the circumstances, and that McEnany had 
indorsed the original order, and had obtained credit to the amount thereof. On 
April 26th, the said Plantz wrote the Ryan State Bank again, stating that they had 
no authority to make a draft payable to the bank, and the amount will have to be 
paid to the administrator of his estate. On May 8th the Ryan State Bank again 
wrote to Plantz asking him to make out the draft payable to McEnany, and the 
Ryan State Bank would have an administrator appointed, and on May 9th Plantz 
wrote the bank denying the request, and stated that the administrator is the only one 
to whom payment could be made. 

After the death of McEnany, the plaintiff filed claim and submitted proof of 
McEnany’s death, claiming the insurance under the benefit certificate. After the 
making of the claim by the beneficiary, the defendant society did issue a drait payable 
to the Ryan State Bank on February 26, 1923, for the full amount of $531.90. The 


Ryan State Bank returned the draft on February 28, 1923, saying that it had made 
settlement with the McEnany estate. 


There is no merit in the claim of the defendant that McEnany was not a member 
of the Modern Woodmen in good standing on the 5th day of April, 1922. The 
receipt for his assessment for February and March was introduced in evidence as 
an exhibit, and we think that the findings of the lower court that the plaintiff was 
a member in good standing at the time of his death is supported by the evidence. It 
is the contention of the defendant that the contract was completed when signed 
and mailed by McEnany, and allowed and accepted by the defendant company. 

The matter of disability benefit was first brought to the attention of defendant 
society by a letter written by McEnany February 16, 1922, from Ryan, Iowa, to the 
head clerk, in which he asks for information about getting disability benefit. On 
February 23, 1922, the head clerk wrote to McEnany at Ryan, Iowa, acknowledging 
receipt of his letter, stating that he had made a computation, and inclosing a state- 
ment showing McEnany’s payments by years, amounting to $531.90, and stating: 

“If after carefully considering the matter you wish to withdraw from the society 
and receive the amount of your benefit fund payments, you should complete and sign 
the enclosed application for withdrawal and acknowledge same before a notary 
public. This application should be attached to your benefit certificate and returned 
to this office,” 

—and it “will be submitted to the board of directors.” “The next meeting of the 
board will begin March 14, 1922.” On receipt of this letter and blank application 
McEnany duly executed the same, acknowledging its execution before a notary 
public, and forwarded it to the home office, together with his benefit certificate, and 
on the 16th of March, 1922, the board of directors approved and allowed the dis- 
ability claim, each member of the board of directors signing the approval, and issued 
a document which has been called in the record an order, a check, and sometimes 
referred to as a voucher, and of which the following is a copy: 


McEnany v. Modern Woodmen of America 


Head Office 
Modern Woodmen of America 
Rock Island, Illinois, March 21, 1922 
$531.90. 
To O. E. Aleshire, Head Banker, M. W. of A., 
Chicago, Illinois. 
Pay from benefit fund to Patrick H. McEnany five hundred thirty-one and 

90/100 dollars. Authorized by board of directors. 


J. D. Volz, Being the amcunt for which 
Chairman. has made claim under the 
E. Murphy. provisions oi section 100 
. R. Smith. of the 1921 revision of the 
. S. Tanner. By-Laws of Modern Wood- 
. R. Korns. men of America, benefit: cer- 
. J. Bullard. tificate No. 163237 having 
B. Easterly. been surrendered. 
A. R. Talbot, Head Consul. 
J. G. Ray, Head Clerk. 
On the back is the following: 
Take Notice—This order must be indorsed by the payee, whose signature must 
be attested by two witnesses. The indorsed order should be mailed direct to O. E. 
Aleshire, head banker, M. W. of A., 175 W. Jackson Boulevard, Chicago, IIl., who, 
if the indorsement is regular and complete, will mail draft for the full amount named 
in the order to the post office address supplied by the payee. This order is not 
assignable and will be paid only to the person named herein. 


Patrick H. McEndany, 
(Signature of Payee.) 
Ryan, Iowa. 
(Address of Payee.) 
Rosa Summers, 
J. J. Dolphin, 

Witnesses to Signature of Payee. 

This is an order drawn on O. E. Aleshire, head banker of the defendant society. 
It authorizes him to pay from benefit fund to P. H. McEnany $531.90. It is not a 
payment of the disability benefit; it is only an order to pay. 

Ii there was a new contract as claimed by the defendant, it was an executory con- 
tract. The application states: 

“I hereby agree that, if said Modern Woodmen of America shall pay to me the 
said sum above mentioned ($531.90) said payment and this application shall constitute 
a withdrawal by me from said society as a beneficial member thereof, and a cancella- 
tion of said benefit certificate, and I hereby release said Modern Woodmen of America 
from any and all liability. * * * I have attached, my said benefit certificate 

* »* * and hereby surrender the same to Modern Woodmen of America. * * *” 

In section 100 of the by-laws of the defendant society, relating to disability bene- 
fits to members 70 years of age, there is this provision: 

“And upon complying with such rules and regulations as the executive council 
may provide and require in making such withdrawal or release, he (the applicant) shall 
be entitled to receive from the benefit fund of the society at the time he surrenders 
his benefit certificate and furnishes said release, a disability benefit equal to all benefit 
assessments paid by him on account of the benefit certificate surrendered.” 

There is no claim that McEnany did not comply with all of the regulations and 
the by-laws. The contention is that the application was accepted, the claim allowed 
and paid, and there is indorsed on the application: 

“Claim filed March 2, 1922. Claim allowed March 16, 1922. Paid March 21, 1922.” 

March 21, 1922, is the date of the order to the head banker, Defendant’s Exhibit 7. 
The defendant society does not contend that this order was a payment. No instructions 
were sent to McEnany with this order; at least none are in the record. He received 
it, and apparently thought it was a payment, and the banker at Ryan, Iowa, must 
have been of the same opinion when the banker cashed it, gave McEnany credit there- 
for, and sent it to the head banker for payment. The head banker refused to recog- 
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nize it as a payment, and sent drafts payable to McEnany, but the drafts did not 
reach McEnany during his life time. Several letters passed between the head banker 
and the Ryan State Bank, the banker demanding payment for the money advanced, 
and the head banker of the defendant society refusing to recognize it as a claim. It 
was finally referred to the attorney for the defendant society, who wrote to the Ryan 
State Bank stating that he did not see how they could make a draft payable to that 
bank ; that it was better to leave it as it was, and have it indorsed by the administrator 
of the estate. After receiving the two letters from the general attorney of the 
defendant society, the Ryan State Bank wrote again on May 8, 1922, asking them to 
make a draft payable to the order of McEnany, and that they would have an adminis- 
trator appointed, and on May 9, 1922, the general attorney again refused to comply 
with the request. On June 15, 1922, the Ryan State Bank wrote to the general 
attorney asking for the return of the two drafts, one for $505.40, and one for $26.50, 
and under date of June 22d, the general attorney for the defendant society again 
refused to recognize the claim of the bank. On December 9, 1922, the general attorney 
wrote the Ryan State Bank for information, and on December 14th, the bank answered, 
giving the name of the attorney for the beneficiary, stating the amount of the claim 
of the bank, and closing the letter as follows: 


“Please advise us whether or not you are willing to protect us on the amount we 
claim.” 

December 16, 1922, the general attorney writes: 

“We have not yet acted upon the claim of the beneficiary. * * * ‘It occurs to 
me that whatever our obligation is, it is to the estate of P. H. McEnany, * * * 
and you should file claim against the estate. If the facts shape themselves so that we 
can make payment to the estate the amount would be sufficient to cover your claim.” 

After the defendant society had disallowed the claim under the benefit certificate, 
it issued a draft to the Ryan State Bank on February 26, 1923, for $531.90, the, full 
amount of the disability claim, which was returned to the defendant society, with the 
information that the bank claim was paid by the McEnany estate. 

In support of its contention that thére was a new completed contract, the defend- 
ant relies on the case of Northwestern Mut. Life Ins. Co. v. Joseph, 103 S. W. 317, 
31 Ky. Law Rep. 714, 12 L. R. A. (N. S.) 439, and a number of authorities along the 
same line. In the Kentucky case the company notified the assured in writing that the 
Tontine dividend period would mature or terminate on May 25, 1901, and requested 
him to make an election as to which one of the options+offered he would accept. 
On May 25, 1901, he elected to accept the cash value of the policy, which then 
amounted to $1,124.52, and on that day signed a receipt for the amount of the 
cash payment, and also an order directing the company to pay one T. W. Buell the 
amount of a note due him, which was secured by pledge of the policy, and deliver the 
papers to the general agent of the company, who forwarded them to the head office, 
and the court held that the contract was complete when the papers were’ placed in the 
mail. It will be noticed that there is no condition in the application in the Kentucky 
case. It is an unconditional acceptance of the option, and the decision is in accordance 
with the great weight of authority. This decision and the others cited do not apply 
to the case at bar. 

[1] The application for disability benefit was prepared by the defendant society, 


and in accordance with section 100 of the by-laws. It is not like the Kentucky case, 


an unconditional surrender of the said policy. It contains a specific “condition prece- 
dent,” viz. : 


“I hereby agree that, if the said Modern Woodmen of America shall pay to me 
the sum above mentioned ($531.90), said payment and this application shall constitute 
a withdrawal by me from said society as a beneficial member thereof, and a cancella- 
tion of said benefit certificate.” 

When does the applicant withdraw from the society, and when is the benefit 
certificate canceled? The applicant withdraws and the benefit certificate is canceled 
when the Modern Woodmen of America pays to the applicant the sum of $531.90, and 
not before. Payment and the application constitute the withdrawal and the cancella- 
tion. This construction is in harmony with section 100 of the by-laws, which provides 
that the applicant is entitled “to receive from the benefit fund of the society at the 
time he surrenders his benefit certificate and furnishes said release, a disability benefit 
equal to all benefit assessments paid by him.” When is he entitled to receive pay- 


ment? He is entitled to receive payment at the time he surrenders his benefit certif- 
cate, 


It is clear that the two acts are simultaneous, and that the benefit certificate 
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is in full force and effect until the payment is made; in other words, the payment is a 
condition precedent to the cancellation of a benefit certificate, and payment must be 
made before the member loses the rights of a holder of a benefit certificate. Under 
section 5771, C. L. 1913, “a condition precedent is one which is to be performed before 
some right dependent thereon accrues or some act dependent thereon is performed.” 
In the case at bar the right to cancellation of the benefit certificate depends upon the 
payment of the disability benefit. A condition precedent in an insurance policy is 
recognized and enforced by the great weight of authority. Section 70, page 271, 1 
Joyce on the Law of Insurance, and citing in support of the text decisions from 
Washington, Vermont, Arkansas, California, Colorado, Illinois, Indiana, Kentucky, 
Massachusetts, Michigan, Minnesota, Nevada, New York, North Carolina Ohio, 
Pennsylvania, Virginia, and Iowa, and many federal decisions. 


[2, 3] Since there was no payment made in the case at bar, and the assessments 
had been paid up to April, 1922, the benefit certificate of McEnany was in full force 
and effect at the time of his death, and the beneficiary is entitled to recover thereon. 
It is not necessary for us to go into the question of the competency of McEnany to 
make a contract. Judgment of the lower court is affirmed. 

Christianson, C. J., and Johnson, Birdzell, and Nuessle, JJ., concur. 
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FIRE 


NEW ZEALAND INS. CO., Limited, v. LARSON LUMBER CO., et al. YORK- 
SHIRE INS. CO., Limited, v. SAME. LARSON LUMBER CO. v. 
BOSTON INS. CO. 

(Circuit Court of Appeals, Seventh Circuit. May 26, 1926.) 

Nos. 3707-3709. 

13 Federal Reporter (2d) 374. 

1. INSURANCE. 

Provision in Wisconsin fire insurance policy permitting cancellation by insurer 
only on five days’ written notice is for benefit of insured, and may be waived by him. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

2. INSURANCE. 

Fire insurance agent has authority to act in certain field for insured, as well 
as insurer. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

3. INSURANCE. 

Under evidence as to authority of agent to cancel existing fire insurance and 
substitute other insurance, substitution shortly before loss, without notice, held to 
present question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

In Error to the District Court of the United States for the Western District 
of Wisconsin. 

Actions by the Larson Lumber Company against the New Zealand Insurance 
Company, Limited, against the Yorkshire Insurance Company, Limited, and against 
the Boston Insurance Company. Judgment for plaintiff against the two first-named 
defendants, and in favor of the last-named defendant, and the two first-named 
defendants and plaintiff separately bring error. Affirmed. 

Hendrik Folonie, of Chicago, Ill, for New Zealand Ins. Co. and Yorkshire 
Ins. Co. 

C. B. Bird, of Wausau, Wis., for Boston Ins. Co. 

A. J. O’Melia, of Rhinelander, Wis., for Larson Lumber Co. 

Before Alschuler, Evans, and Anderson, Circuit Judges. 

Evan A. Evans, Circuit Judge. On November 8, 1923, fire destroyed a large 
quantity of lumber in northern Wisconsin for the Larson Lumber Company. It 
was covered by insurance that had been written by numerous companies through a 
common agency. Plaintiff sought to fasten on each one of the three above-named 
insurance companies a liability for its proportionate share of the loss. 

Defendants have not questioned plaintiff's right to recover. The only issue is 
between the Boston. Insurance Company on the one side, and the New Zealand In- 
surance Company and Yorkshire Insurance Company on the other side, over an 
alleged substitution of insurance policies on November 3, 1923. The Boston In- 
surance Company asserts its liability ceased November 3, because its insurance was 
canceled on that date, and new insurance written in the New Zealand and Yorkshire 
Companies took effect. The last-named companies deny such cancellation and that 
new insurance was written before the loss. It was stipulated upon the trial that 
the Boston Insurance Company had carried insurance on this risk up to November 
3, 1923. Whether this insurance was canceled and new insurance written in the 
other companies was therefore the narrow issue of fact that was submitted to the 
jury. A verdict for the Boston Insurance Company was returned. 

It appeared from the testimony that B. was the president of a local insurance 
agency representing many different fire insurance companies. He was instructed by 
W., the purchaser of the lumber cut by the Larson Company, and the representative 
of the Larson Company, to write insurance upon certain lumber and logs, making 
it payable to a certain bank as its interest should appear. The amount of cut lumber 
varied during the sawing season, and as a consequence the amount of the insurance 
was oceasionally changed. Increases or decreases were ordered by W., and the 
Larson Lumber Company kept itself informed as to such changes. When insurance 
was canceled, the unearned premium was credited to the account of. the insured. 
When new insurance was written, the premium was charged to the account of the 
insured, and statements were sent out by the insurance agency. 
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B.’s authority was in part traceable to certain verbal instructions received from 
W., the representative of the insured. He said he was instructed “to keep it insured 
in some company up to the amount, and, if companies get off the risk, we would 
place it in others.” W. testified: “All he said was he would keep the amount of 
insurance up to what I told him.” 

Directing the witness B.’s attention specifically to the subject of cancellations, 
he said: “Nothing was said at that time about cancellations, or the manner in 
which we were to handle that. This was left to me.” 

B. also testified: “In the writing of these policies we do not notify the assured, 
when we write the policies, that they are covered; we just wait for our own con- 
venience. * * * I mean just what I said about holding the policy when we write 
it; we hold it to see if the company will accept it. If they do not accept, the com- 
pany would write or wire cancellation, wiring or writing us as agents that they 
were relieved under that number, and when they would do that, we would. cancel 
it as soon as we got the wire, just exactly the same way in which we canceled the 
Boston. If we received it in a very few days after the writing of the policy, there 
would be no charge under that policy. It would be what we call a flat cancellation.” 

When substituted policies were written B. sent them to W., advising him that 
they were in place of another (designating it) “which we are cancelling at the 
request of the company,” or words to like effect. On November Ist the Boston 
Insurance Company ordered B. to cancel its $10,000 policy on this risk. B. in turn 
instructed his clerk so to do, and to place the insurance with the New Zealand 
and Yorkshire Companies—$5,000 in each company. Policies were accordingly writ- 
ten in these two companies, and placed in the safe. The insured was given credit 
on B.’s books for the unearned premium paid on the policy of the Boston Company, 
and charged with the premium on the other two policies. B. did not mail or 
deliver the new policies to the insured, nor did he get the canceled policy of the 
Boston Company before the fire. He did not, due to the oversight of the clerk, 
send a daily report to either the New Zealand or the Yorkshire Companies show- 
ing the execution of the new policies. Likewise he did not notify the insured of 
what he had done. P 

We agree with counsel for plaintiff in error that the New Zealand and Yorkshire 
policies were not in force unless the policy in-the Boston Insurance Company was 
canceled. Whether there was a cancellation of the Boston Company’s policy depends 
upon the express and implied authority of B., construed in the light of the Wisconsin 
standard fire insurance policy, which contained a clause permitting a cancellation 
by the insurer only on five days’ written notice. 

[1] This provision of the Wisconsin standard fire insurance policy, however, can 
have no bearing on the present case, because such provision is solely for the benefit 
of the insurel, and can be waived by him. In other words, although the insurance 
company cannot cancel against the insured’s wishes short of five days, the contract 
may be terminated or canceled by mutual consent at any time. Davis Lumber Co. 
v. Hartford Fire Ins. Co., 95 Wis. 226, 70 N. W. 84, 37 L. R. A. 131. And this 
result may be accomplished through the action of an agent or agents of the insured 
and the insurer as well as by the parties themselves. 

[2] The question, therefore, remains one of agency—the authority of B. to 
bind both the insured and the insurer by agreement, and to terminate immediately, 
existing insurance. A fire insurance agent’s authority to act in certain fields for 
the insured as well as the insurer is so well settled that authorities seem super- 
fluous. It has been so held in Wisconsin. Davis Lumber Co. v. Hartford Fire 
Ins. Co., supra; Wicks Bros. v. Scottish Union & National Ins. Co., 107 Wis. 606, 
83 N. W. 781. In the Davis Case the court said, speaking of the agent’s authority 
to cancel: “The broker may be so clothed with authority as to have full power to 
act for the insured in canceling, as well as procuring, policies.” 

[3] B.’s authority to cancel existing insurance may be fotind in the language 
above quoted, as well as in his actions during the 1923 season. That he construed 
his agency to include the authqrity to cancel existing insurance, in case he replaced 
such insurance for like amount in another company, is abundantly established by 
the testimony. That both the Larson Lumber Company and W. acquiesced in such 
construction of B.’s authority is likewise clear. From this action, as well as from 
the language above quoted, the court was justified in concluding that a jury ques- 
tion was presented. 

The judgment is affirmed. 
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WRIGHT v. UNION INS. CO. OF INDIANA 


(Circuit Court of Appeals, Fifth Circuit. May 29, 1926) 
No. 4757. 
13 Federal Reporter (2d) 612. 

INSURANCE—FAILURE TO KEEP BOOKS IN FIREPROOF SAFE, RE- 

SULTING IN DESTRUCTION OF ESSENTIAL BOOK, HELD TO IN- 

VALIDATE POLICY. 

Failure of insured to comply with a requirement of the policy on his stock of 
merchandise that he keep: his books in a fireproof safe, in consequence of which one 


of his essential books, left out of the safe, was burned, held to invalidate the policy 
under its terms. 

(For other cases, see insurance, Dec. Dig. § 335[4].) 

In Error to. the District Court of the United States for the Southern District 
of Mississippi; Edwin R. Holmes, Judge. 

Action at law by B. A. Wright against the Union Insurance of Indiana. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 

C. C. Moody and Elbert Johnson, both of Indianola, Miss., for plaintiff in error. 

A. A. Armistead, of Vicksburg, Miss., for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. This is an action on a fire insurance policy to recover 
for the loss of stock of general merchandise and of store fixtures. According to the 
evidence, the merchandise consisted chiefly of dry goods, groceries, and hardware. 


The defense was that plaintiff, the assured, had failed to keep in a fireproof safe, 
or produce for defendant’s inspection, a set of books sufficient to comply with the re- 
quirements of the so-called “iron safe clause” of the policy. By that clause an as- 
sured covenants and warrants that he will take a complete “itemized inventory” of 
stock on hand at least once in each calendar year; that he will keep a set of books 
“which will clearly and plainly present a complete record of business transacted, in- 
cluding all purchases, sales, and shipments, both for cash and credit,’ from date of 
inventory; and that he will keep such inventory and books in a fireproof safe at night 
and when the building in which the goods are stored is not open for business. The 
clause then provides that, in the event of failure to produce such set of books for 
the inspection of the insurance company, the policy shall become null and void. 

The policy was issued December 4, 1923, for one year. On January 1, 1924, 
the inventory required by it was taken. On October 16, 1924, the property insured 
was destroyed by fire. The books kept by the plaintiff consisted of a cash book, a 
day book and a ledger. In the cash book all the sales for cash were entered. The day 
book contained a record of all sales made on credit, showing the date, name of pur- 
chaser, a description of the specific articles sold, and the amount. The bulk of plain- 
tiff’s sales were made on credit. The ledger was posted daily from the day book, 
and contained all the accounts of individual purchasers, including date and amount, 
but the specific articles were not entered in it, instead, they were classified or de- 
scribed in general terms, as “groceries,” “dry goods,” or “hardware.” Plaintiff also 
kept in his ledger his merchandise account, which at the end of each month he 
credited in a lump sum with the credit sales shown by the day book during that 
period. The day book which covered the time from the date of the inventory Janu- 
ary 1, to July 15, 1924, having been used up by the latter date, was not put back in 
the safe, but was left on a shelf in the store and destroyed in the fire which con- 
sumed the stock of goods. A day book extending from July 15, 1924, to the date 
of the fire, was kept in the safe and produced along with the inventory, cash book, 
and ledger for defendant’s inspection. No fault is found with the inventory, or 
with the manner of keeping the books of account which were produced. 

It was plaintiff's contention at the trial that the sales which he made on credit 
for the period covered by the burnt day book were sufficiently shown by the ledger to 
present a complete record of such sales, and to prove his case he made a comparison 
between the aggregate sales credited in the merchandise account and the sum total 
of the individual accounts carried in the ledger. The monthly totals thus arrived at 
were not the same, but for the whole period the entries credited from the lost day 
book to the merchandise account exceeded by only $61.34 the aggregate of the in- 
dividual accounts shown by the ledger. The District Judge, being of opinion that 
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the books produced did not present a sufficient record of the credit sales, directed a 
verdict and entered judgment thereon for the defendant insurance company. 

The object of the iron safe clause is to enable the insurance company to ascer- 
tain the extent of the loss. That clause is satisfied if the books are kept in such a 
manner as to enable a person of ordinary intelligence accustomed to accounts to refer 
to the books of account and ascertain therefrom, and without the aid of oral testi- 
mony, except as to the manner of bookkeeping employed, the amount of goods on hand 
at the time of the fire. Liverpool Ins. Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 
L. Ed. 460; Home Ins. Co. v. Williams, 237 F. 171, 150 C. C. A. 317. 

The entries of credit sales in the ledger are clearly insufficient for that purpose, 
as the amount of goods sold under the general description is not shown. Nor is it 
possible to ascertain that amount, so as to arrive at what was left on hand, by includ- 
ing in such entries the prices charged upon the credit sales that were made. A charge 
made and entered indicates nothing without a description of the goods. Only by 
such description is it possible for an accountant to discover whether the goods were 
sold at, above, or below cost or value. If plaintiff sold at a loss, the stock of goods 
destroyed by fire was smaller than it would have been if he had sold at cost, or at a 
profit. On the other hand, if he sold at a profit, his stock was larger than it would 
have been if he had sold at cost, or at a loss. It follows that the books produced in 
evidence failed to disclose the extent of plaintiff’s loss. 

It was not permissible for plaintiff to show by his oral testimony that he sold at 

a profit, because the parties stipulated that the books should present a complete record 
a business transactions, including all sales. The iron safe clause, which provides that 
the policy shall become void in the event of failure to produce the inventory and 
books of account thereby required, applies to the fixtures, though they were separately 
valued, because the assured is not entitled to any recovery unless he can bring him- 
self within the terms of the policy. Imperial Ins. Co. v. Cods County, 151 U. S. 452, 
462, 14 S. Ct. 379, 38 L. Ed. 231. 

The conclusion is that plaintiff is not entitled to recover, because of his failure 
to preserve and produce such books of account as were required by the policy. 

The judgment is affirmed. 


FIDELITY UNION FIRE INS. CO. OF DALLAS, TEX., v. KELLEHER. 
(No. 4804.) 
(Circuit Court of Appeals, Ninth Circuit. July 12, 1926.) 


13 Federal Reporter (2d) 745 
1. INSURANCE. 

Terms of fire policy measure insurer’s liability, and insured must. prove he is 
within those terms to recover. 

(For other cases, see Insurance, Dec. Dig. § 124, 646[1]). 

2. INSURANCE. 

Stipulation in fire policy that it shall be-void, if insured’s interest be other than 
unconditional and sole ownership, or subject of insurance be building on ground not 
owned by insured in fee simple, is reasonable, valid, and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 282[2, 12].) 


3. INSURANCE—WHERE FIRE POLICY PROVIDED FOR WAIVER ONLY 
BY WRITTEN INDORSEMENT, THAT INSURER’S LOCAL AGENT 
HAD NOTICE BEFORE DELIVERY OF POLICY THAT INSURED WAS 
LESSEE AND NOT OWNER IN FEE WAS IMMATERIAL. . 
Where fire policy provided that it should be void, if insured’s interest was other 

than unconditional and sole ownership, or subject of insurance was building on ground 

not owned by insured in fee, and that no agent had power to waive any provision, 
except by writing indorsed thereon, held, that evidence that insurer’s local agent had 
notice before delivery of policy that insured was lessee, and accepted premium with 

such knowledge, was inadmissible in action on policy. . 

(For other cases, see Insurance, Dec. Dig. § 376[2].) ; 


In Error to the District Court of the United States for the Southern Division of 
the Southern District of California; Edward J. Henning, Judge. 

Action by Cornelius Kelleher against the Fidelity Union Fire Insurance Company 
of Dallas, Tex. Judgment for plaintiff, and defendant brings error. Reversed and 
remanded, with directions. 
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W. W. Hindman, of Los Angeles, Cal., for plaintiff in error. 

Richard Dunnigan, of Los Angeles, Cal., for defendant in error. 

Beiore Gilbert, Hunt, and Rudkin, Circuit Judges. 

Hunt, Circuit Judge. This was an action to recover upon a policy of fire insur- 
ance issued by plaintiff in error, insuring a building, while occupied as a merchandise 
store and dwelling, and the merchandise and effects therein, against loss by fire. The 
insurancescompany denied liability for the reason that the building was on leased 
ground, and therefore that the policy was void. The court found in favor of the 
plaintiff below. 

The policy contained the following stipulation: “Unless otherwise provided by 
agreement indorsed hereon or added hereto, this entire policy shall be void * * * 
(b) if the interest of the insured be other than unconditional and sole ownership ; 
or (c) if the subject of insurance be a building on ground not owned by the insured 
in fee simple.” 

The stipulated facts are that plaintiff, at the time of the issuance of the policy 
and at the time of the fire which destroyed the building and contents, owned and 
possessed the property described in the policy sued on; that at the times mentioned he 
was not the owner in fee simple or otherwise of the ground upon which his property 
was situated, but leased it and occupied the premises for’the purposes mentioned in 
the policy; that on and prior to June 21, 1924, one Goodwin was the local agent of 
the defendant company, and was authorized and empowered by it to solicit insurance 
and countersign and deliver policies of insurance of the company; that on June 21, 
1924, at Los Angeles, Cal., in consideration of the payment of a premium of $80, 
accepted by the company through its agent, Goodwin, the company made and delivered 
to plaintiff its policy of insurance, covering all the property mentioned in the policy 
and in the complaint; that before the issuance and delivery of the policy plaintiff 
informed the agent, Goodwin, that he was not the owner of the ground upon which 
the insured property was situated, but occupied and possessed it under a lease from 
the owner, but that the agent did not notify the company of the fact, and no agreement 
in relation thereto was indorsed upon the policy or added thereto, It is further 
stipulated that upon the trial, over objections of the company, plaintiff was permitted 
to testify to the giving of information concerning ownership to the agent before the 
issuance of the policy. 

[1] The question for deeision is whether the parol testimony was admissible. 
Following the steadily adhered to decisions of the Supreme Court, it is seen that the 
present case is directly within the well settled rule of the federal courts, that the 
terms of the policy are the measure of the liability of the insurer, and that, to recover, 
the insured must prove that he is within those terms. In Imperial Fire Ins. Co. v. 
Coos County, 151 U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231, the court said: It is im- 
material to consider the reasons for the conditions or provisions on which the contract 
is made to terminate, or any other provision of the policy which has been accepted 
and agreed upon. It is enough that the parties have made certain terms, conditions on 
which their contract shall continue or terminate. The courts may not make a contract 
for the parties. Their function and duty consists simply in enforcing and carrying 
out the one actually made.” 

[2] The provision that, unless otherwise provided by agreement indorsed upon or 
added to the policy, the “entire policy shall be void if the interest of the insured be 
other than unconditional and sole ownership, or if the subject of insurance be a 
building on ground not owned by the insured in fee simple,” was a reasonable and 
perfectly legal stipulation, and, as it has been herein agreed that the ground on which 
stood the building, the subject of insurance, was not owned by the insured at the time 
the policy was taken out, and as it was not shown that there was any agreement or 
modification of the provision with respect to ownership indorsed on the policy or added 
thereto, the conditions plainly expressed are binding and must be enforced. 

[3] We cannot sustain the ruling admitting parol evidence that the local agent, 
Goodwin, before delivery of the policy, knew of the actual ownership of the ground, 
and with such knowledge accepted the premium, although the company was not in- 
formed ot Goodwin's act. Such evidence would be in violation of the written provision 
that no agent or other representative of the company should have power to waive any 
provision or condition of the policy, except by writing indorsed on the policy or 
adc'ed thereto. In the terse sentences of Justice Holmes in Lumber Underwriters v. 
Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140: “When a policy of insurance is 





Fire] Farmers’ Home Mut. Fire Ass'n. v. McAlister 911 


issued, the import of the transaction, as every one understands, is that the document 
embodies the contract. It is the dominant, as it purports to be the only and entire, 
expression of the parties’ intent. -In the present case this fact was put in words by 
the proviso for the indorsement of any change of terms. Therefore, when by its 
written stipulation the document gave notice that a certain term was insisted upon, it 
would be contrary to the fundamental theory of the legal relations established to 
allow parol proof that at the very moment when the policy was delivered that term 
was waived. It is the established doctrine of this court that such proof cannot be 
received. * * * There is no hardship in this rule, no rational theory of contract 
can be made that does not hold the assured to know the contents of the instrument to 
which he seeks to hold the other party. .The assured also knows better than the 
insurers the condition of his premises, even if the insurers have been notified of the 
facts.” We applied this principle in Boston Insurance Co. v. Hudson, 11 F.(2d) 962, 
and must follow it in the present case. 

The judgment is reversed, and the cause is remanded, with directions to proceed 
as indicated in this opinion. 

Reversed and remanded. 


FARMERS’ HOME MUT. FIRE ASS'N v. McALISTER. (No. 87.) 
(Supreme Court of Arkansas. June 28, 1926.) 
285 Southwestern Reporter 5 
1. INSURANCE—INSTRUCTION IN ACTION ON FIRE POLICY FOR 

TOTAL LOSS TO RETURN VERDICT FOR INSURED FOR VALUE 

OF BARN AS FIXED IN POLICY HELD PROPER (CRAWFORD & 

MOSES’ DIG. § 6147.) 

Under Crawford & Moses’ Dig. § 6147, making full amount of fire policy payable 
in event of total loss, and limiting recovery to such amount, instruction in action on 
fire policy for total loss to return verdict for insured for value of barn as fixed in 
policy held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

2. INSURANCE. , 

Stipulation in valued fire policy, limiting insurance to two-thirds actual value of 
property, held void as conflicting with Crawford & Moses’ Dig. § 6147, making full 
amount of policy payable in event of total loss. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 


Appeal from Circuit Court, Pope County, J. T. Bullock, Judge. 

Suit by Leo McAlister against the Farmers’ Home Mutual Fire Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Leo McAlister sued the Farmers’ Home Mutual Fire Association to recover the 
sum of $600 alleged to be due on a fire insurance policy on his barn and its contents, 

In the policy, the barn was valued at $500, and the grain, corn, and other feed in 
the barn were valued at $100. The policy contains a clause that no property, real or 
personal, shall be insured by the company for more than two-thirds of its actual value. 
The barn and its contents were totally destroyed by fire without any fault on the 
part of the insured. 

The jury returned a verdict in favor of the plaintiff for the sum of $500 as the 
value of the barn. The case is here on appeal. 

Joe D. Shepherd, of Russellville, for appellant. 

Hart, J. (after stating the facts as above). [1] The principal ground relied 
upon for a reversal of the judgment is that the court instructed the jury that its 
verdict should be for the plaintiff for the value of the barn as fixed in the policy. 

This instruction is in accordance with section 6147 of Crawford & Moses’ Digest, 
which makes the full amount of the insurance named in the policy payable in the 
event of a total loss and limiting the recovery to that amount. Statutes of-this sort are 
commonly called valued policy laws, and have been sustained by this court and by the 
Supreme Court of the United States. Minneapolis Fire & Marine Mutual Ins. Co. v. 
Fultz, 72 Ark. 365, 80 S. W. 576; American Central Ins. Co. v. Noe, 75 Ark. 406, 88 
S. W. 572; National Union Fire Ins. Co. v. Kent, 163 Ark. 7, 259 S. W. 370; Liverpool 
& London & Globe Ins. Co., Ltd., v. Payton, 128 Ark. 528, 194 S. W. 503; and Orient 
Insurance Co. v. Daggs, 172 U. S. 557, 19 S. Ct. 281, 43 L. Ed. 552. 

The contention of the insurance company in this case is that this statute does not 
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apply, because the policy contains a provision that no property, either real or personal, 
shall be insured by the association for more than two-thirds of its actual value, and 
that the proof shows that this was done in the present case. 

[2] Counsel for the insurance company in making this contention have not taken 
into consideration the Payton Case above cited, in which it was expressly held that a 
stipulation of the policy in conflict with the terms of the statute is void. Statutes 
of this sort are passed for the purpose of avoiding the uncertainty of determining the 
value after the fire. The manifest policy of the statute is to guard against overinsur- 
ance of the property. The agents of the company have the opportunity to inspect the 
property fully before taking the insurance and fixing the amount of the premium. It 
is the valuation fixed in advance by the parties by way of liquidated damages in case 
of a total loss by fire of the property insured without the fault of the insurer. 


No errors of law appear in the record, and the judgment of the circuit court 
will therefore be affirmed. 


GREAT AMERICAN INS. CO. OF NEW YORK v. SUAREZ. 
(Supreme Court of Florida, Division B. June 25, 1926. Rehearing Denied 
July 24, 1926.) 

109 Southern Reporter 299 
(Syllabus by the Court.) 

1. INSURANCE—TO ENTITLE PARTY TO RELIEF AT LAW OR IN 

EQUITY, FRAUD MUST BE DISTINCTLY ALLEGED. 

Fraud is never presumed, and in order to entitle a party to relief either at law or 
in equity on that ground, it is essential that the fraud be distinctly alleged in the 
pleadings so that it may be put in issue and evidence thereof given. This rule is applic- 
able as well to the pleadings of the plaintiff as to those of the defendant. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 


2. INSURANCE—FACTS CONSTITUTING FRAUD SHOULD BE SET OUT 
CLEARLY, CONCISELY, AND WITH SUFFICIENT PARTICULARITY 
TO APPRISE PARTY OF WHAT HE IS CALLED ON TO ANSWER. 
Whether fraud be alleged in the declaration, complaint, or bill, or set up by way 

of defense in the plea, answer, or replication, it is essential that the facts and circum- 

stances which constitute it should be set out clearly, concisely, and with sufficient 
particularity to apprise the opposite party of what he is called upon to answer. 
(For other cases, see Insurance, Dec. Dig. § 655[1].) 


3. INSURANCE—FRAUD SET UP AS DEFENSE MUST RELATE SPECIFIC- 
ALLY TO CONTRACT OR SUBJECT-MATTER IN LITIGATION; IN 
ABSENCE OF ALLEGED FRAUD, IF CONTRACT WOULD NOT HAVE 
BEEN EXECUTED, IT IS MATERIAL AND WOULD VITIATE CON- 
TRACT, BUT IF CONTRACT WOULD HAVE BEEN EXECUTED IN 
MANNER IN WHICH IT WAS IF FRAUD HAD NOT BEEN PERPE- 
TRATED, IT IS NOT MATERIAL; “MATERIAL FRAUD.” 

There is no standard by which it may be determined whether fraud charged is 
material. If set up as a defense it must relate specifically to the contract or the 
subject-matter in litigation, and if it can be shown that the alleged fraud was such 
that if it had not been perpetrated the contract would not have been executed, then it 
becomes material and would vitiate the contract; but if it be shown that the contract 
would have been executed in the manner that it was if the fraud had not been perpe- 
trated, then it cannot be said to have been material, 


(For other cases, see Insurance, Dec. Dig. § 655[1].) 


Error to Circuit Court, Hillsborough County; L. L. Parks, Judge. 

Action by Joseph Suarez, Jr., against the Great American Insurance Company of 
New York. Judgment for plaintiff, and defendant brings error. Reversed. 

Thomas Palmer and W. B. Dickenson, both of Tampa, for plaintiff in error. 

A. T. Stuart, of Tampa, for defendant in error. 

TERRELL, J. May 12, 1923, plaintiff in error executed its policy of fire insurance 
in favor of defendant in error covering a certain stock of goods at Tampa, Fla., con- 
sisting of automobile tires, tubes, and appurtenances to the amount of $5,000. On 
May 17, 1923, the stock of goods so insured was destroyed by fire, payment of the 
policy was refused by the insurance company, and thereafter, on November 5, 1923, 
this action was instituted to recover on the policy. 
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The declaration was in the usual form, and was followed by numerous pleas on 
the part of the insurance company, some of which were held bad on demurrer and 
others were stricken on motion. The case was tried before a jury on the issue made 
by the following pleas to the declaration: 

“And for a second plea in this behalf, the defendant says that it never did promise 
as alleged.” 

“And for a fifth plea in this behalf, this defendant says that it specifically denies 
that any of the goods described and contained in the policy herein sued upon as 
belonging to the plaintiff has ever been injured or destroyed.” 

“And for a seventh plea in this behalf, the defendant says that the plaintiff caused 
the goods mentioned and insured in the policy now sued upon to be set fire to, burned, 
and injured intentionally and with the intent to defraud the defendant.” 

The jury returned its verdict in the sum of $5,662.13, and allowed the further sum 
of $750 attorney’s fee. Final judgment was entered on the verdict, motion for new 
trial was denied, and writ of error was taken to this court. 

September 1, 1924, the defendant insurance company interposed its plea raising 
the defense of fraud, said plea being as follows: 

“That the contract herein sued upon, called a policy, a copy of which is attached 
to plaintiff's declaration, among other things, provides as follows: 

“ ‘This entire policy shall be void, if the insured (meaning thereby the plaintiff) 
has concealed or misrepresented in writing or otherwise, any material fact or circum- 
stance concerning this insurance, or the subject thereof, or in case of any fraud or 
false swearing by the insured, touching any matter relating to this insurance, or the 
subject thereof, either before or after a loss.’ 

“And that the plaintiff fraudulently misrepresented a material fact concerning 
this said insurance, in this: That the plaintiff by fraudulent representation and with 
the intention of defrauding and harming the defendant falsely represented to the 
defendant that the property to be covered by said policy, consisting of a large number 
of new automobile tires and new automobile tubes and appurtenances thereto, of a 
value of more than $5,000, and the plaintiff then and there represented to the defend- 
ant that the property upon which said insurance was then and there secured of the 
defendant consisted, as aforesaid, of a large number of new automobile tires and new 
automobile tubes and appurtenances thereto, of a value of more than $5,000, and that 
thereupon this defendant, fully believing and relying upon said representation of the 
plaintiff and being solely induced by said representation of the plaintiff, then and there 
executed the policy to the plaintiff now sued upon, whereas in truth and in fact said 
representation was absolutely false and fraudulent, and made by the plaintiff for the 
sole purpose of deceiving the defendant and inducing the defendant to issue the policy 
insuring the property aforesaid, and whereas in truth and in fact the said plaintiff 
did not then and there have and did not then and there own and possess in the 
premises aforesaid any new automobile tires and new automobile tubes and appurte- 
nances thereof whatever of a value of more than $5,000, as represented to the defend- 
ant, but, on the contrary, all of the so-called automobile tires and tubes owned by the 
plaintiff and contained in the premises and covered by said insurance policy were old, 
worn out, and discarded automobile tires and automobile tubes and appurtenances, and 
of practically no value whatever, to wit, of the value of $10, and that this defendant, 
relying entirely on said false and fraudulent representation aforesaid of the plaintiff, 
and believing the same to be true, was induced therefor, and thereby alone induced, to 
issue the policy herein sued upon, all of which fraudulent and false representations 
were then and there well known to the plaintiff to be false and untsue, and were then 
and there fraudulently made to the defendant by the plaintiff for the sole purpose of 
securing the insurance herein sued upon, and of this the defendant puts himself upon 
the country.” i 

On motion the foregoing plea was stricken. The order of the trial court striking 
this plea is the basis of the third assignment of error, and presents the only question 
necessary for our determination here. 

[1] Fraud is never presumed, and in order to entitle a party to relief either at 
law or in equity on that ground, it is essential that the fraud be distinctly alleged in 
the pleadings so that it may be put in issue and evidence thereof given. This rule is 
applicable as well to the pleadings of the plaintiff as to those of the defendant. In 


the absence of such allegation, evidence of fraud will not be received at the trial. 
9 Ency. Pl. & Pr. 685. 








914 The Insurance Law Journal, Vol. 67 [Nov., 1926 








[2] In alleging fraud, it is well settled both at law and in equity that the mere 
general averment, without setting out the facts upon which the charge is predicated, 
is insufficient. Whether fraud be alleged in the declaration, complaint, or bill, or set up 
by way of defense in the plea, answer, or replication, it is essential that the facts and 
circumstances which constitute it should be set out clearly, concisely, and with suffi- 
cient particularity to apprise the opposite party of what he is called upon to answer. 
9 Ency. Pl. & Pr. 686, citing many cases; Hillsborough Grocery Co. v. Leman, 62 
Fla. 208, 56 So. 684; Huffstetler v. Our Home Life Ins. Co., 67 Fla. 324, 65 So. 1; 
Riverside Inv. Co. v. Gibson, 67 Fla. 130, 64 So. 439; Langston & Strickland v. 
National China Co., 57 Fla. 92, 49 So. 155. 

The reason for the rule so stated is that fraud is a conclusion of law from facts 
stated, and it is a well-settled rule of pleading that facts, and not legal conclusions, 
are to be pleaded. Mere general averments oi fraud or the fraudulent conduct of a 
party, without the facts, do not constitute a statement upon which the court can pro- 
nounce judgment. It is not necessary, however, that all the minute facts tending to 
establish or confirm the allegation should be set forth; a general averment of the 
facts from which, unexplained, the conclusion of law arises is sufficient. Burford, 
Adm’x, v. Steele, 80 Ala. 147; Pickett v. Pipkin, 64 Ala. 520; Woodroof v. Howes, 
88 Cal. 184, 26 P. 111; Singleton v. Scott, 11 Iowa, 589; Corey v. Eastman, 166 Mass. 
279, 44 N. E. 217, 55 Am. St. Rep. 401; McMahon vy. Rooney, 93 Mich. 390, 53 N. W. 
539; Hale v. West Va. Oil & Oil Land Co., 11 W. Va. 229; 9 Ency. Pl. & Pr. 688; 
2 Pomeroy’s Eq. Jur. (4th Ed.) 1835. 

[3] There is no standard by which it may be determined whether fraud charged 
is material. I{ set up as a defense it must relate specifically to the contract or the 
subject-matter in litigation, and if it can be shown that the alleged fraud was such 
that if it had not been perpetrated the contract of insurance would not have been 
executed, then it becomes material and would vitiate the contract; but if it be shown 
that the contract of insurance would have been executed in the manner that it was if 
the fraud had not been perpetrated, then it cannot be said to have been material. 
14 R. C. L. par. 203, p. 1023. 

Tested by the principle announced in this opinion, we do not think the plea was 
amenable to the assault made on it. It raised a good and valid defense, the material- 
ity of every element of which plaintiff in error was entitled to have submitted to 
proof and passed on by the jury. The order granting the motion to strike was there- 
fore erroneous. There were many other assignments predicated on the order of the 
court overruling the motion for new trial, the admission of evidence, and the giving 
of certain charges, but by reason of this disposition they become unimportant, and a 
discussion of them would serve no useful purpose. 

Reversed. 

Whitfield, P. J., and Buford, J., concur. 

Brown, C. J., and Ellis and Strum, JJ., concur in the opinion. 


ZETNA INS. CO. et al. v. HYDE, Superintendent of Insurance Department. 
(No. 26187.) 
(Supreme Court of Missouri, in Banc. May 21, 1926. Dissenting Opinion May 26, 
1926. Motion for Rehearing Denied June 23, 1926.) 
; 285 Southwestern Reporter 65 
3. INSURANCE. 


Rey. St. 1919, § 6283, as amended by Laws 1923, p. 234, relative to regulation of 
insurance rates, haying gone into effect after reduction order by superintendent, is not 
applicable on review by circuit court, under section 6284 as amended by Laws 1923, 
p. 234. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

4. INSURANCE. 

Trial court, under Rev. St. 1919, § 6284, as amended by Laws 1923, p. 234, is 
limited on review of order by superintendent of insurance reducing rates to such evi- 
dence as might have been produced before superintendent, and must determine case as 
facts existed then. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

5. INSURANCE. 
Rev. St. 1919, § 6284, as amended by Laws 1923, p. 234, authorizing review of 
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orders of state superintendent of insurance, in effect when evidence was taken and 
judgment rendered in trial court, is applicable, although not in effect when superin- 
tendent’s order was made. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
6. INSURANCE. 

Trial court, in reviewing order of superintendent of insurance, under Rev. St. 
1919, § 6284, as amended by Laws 1923, p. 234, was not limited to investigation of 


facts before superintendent, but could consider any evidence on propriety of order at 
time it was made. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
7. INSURANCE. 
“Reasonable profit” permitted insurance companies under Rev. St. 1919, § 6283, 


is to be determined on amount of underwriting business done by company, and not 
the capital invested. 


- (For other cases, see Insurance, Dec. Dig. § 10.) 


8. INSURANCE. ; 
Insurance company’s profit on capital and surplus will not be considered as part 
of the state profits for rate-making purposes. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
9. INSURANCE. 


“Unearned premium” is that portion which must be returned to insured on cancel- 
lation of policy. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


10. INSURANCE. 

Method of determining profits of insurance company during rate-making test 
period by estimating face value of unearned premiums held erroneous as not taking 
into account losses paid on policies written before such period. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
11. INSURANCE. 
In determining earnings of insurance company during rate-making test period, 


solvency test by valuing premiums only at what company would realize on cancellation 
of policies held improper. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
12. INSURANCE. 


Proper method of ascertaining profits of insurance company during test period is 
by subtracting losses and expenses from premiums actually received. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
13. INSURANCE. 

Interest on unearned premiums must be accounted for as part of underwriting 
earnings of insurance companies during test period for rate-making purposes. 

(For other cases, see Insurance, Dec. Dig. § 10.) 
14. INSURANCE. 

Interest on unearned premiums is a part of profit of underwriting business, 
particularly in view of Rev. St. 1919, § 6281. 

(For other cases, see Insurance, Dec. Dit. § 10.) 
15. INSURANCE. 

Increase in rates in partial effect during test period held properly considered in 
determining future insurance rates, under Rev. St. 1919, § 6283. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


16. INSURANCE. 


Excess commissions paid to brokers who control placing of insurance business in 
larger cities is not to be considered in determining insurance rates, under Rev. St. 


1919, § 6283. 





916 The Insurance Law Journal, Vol. 67 [Nov., 1926 


17. INSURANCE. y . : 
In view of insurance company’s report showing net loss during test period, federal 
income tax held improperly charged as expense in determining rates. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


18. INSURANCE. ; ; ; 
War tax paid by insurance company during test period, not in force at time of 
reduction order, is not to be considered in determining proper rate. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


19. INSURANCE. 
Order of state superintendent of insurance reducing insurance rates held to have 
been authorized, in view of evidence before referee and trial court. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


Ragland, J., and Blair, C. J., dissenting. 
Appeal from Circuit Court, Cole County; H. J. Westhues, Judge. 


Petition by the A<tna Insurance Company and others to review findings and 
order of Ben C. Hyde, Superintendent of the Insurance Department of the State of 
Missouri, reducing rates. From a judgment canceling the order, defendant appeals. 
Reversed, and proceedings dismissed. 


Floyd E. Jacobs and John T. Barker, both of Kansas City, for appellant. 

Bates, Hicks & Folonie, of Chicago, Ill, Hogsett & Boyle, of Kansas City, Leahy, 
Saunders & Walther, of St. Louis, and Cockrill & Armistead, of Little Rock, Ark., 
for respondents. 


Wuire, J. The defendant, superintendent of the insurance department of the 
state of Missouri, on October 9, 1922, promulgated, under section 6283, Revised 
Statutes 1919, an order reducing certain insurance rates in the state 10 per cent. One 
hundred and sixty stock fire insurance companies doing business in the state filed their 
petition in this case November 10, 1922, in the circuit court of Cole county, praying 
the court to review the findings and order of the commissioner and set it aside. 


The order made by the superintendent recites that a similar reduction order was 
made in January, 1922. It was followed by an injunction suit filed by certain insur- 
ance companies. This order was later set aside, the injunction suit dismissed, and a 
stipulation entered into between insurance companies and the superintendent which pro- 
vided for the production before the superintendent of such evidence as he might 
require, and such as the companies might see fit to bring bearing upon the question 
of reduction. The order recites, further, that, notwithstanding his request, the insur- 
ance companies refused to furnish the information agreed upon. The order, so much 
as is important for our purpose, then proceeds as follows: 


“I have made a full and complete investigation, as provided for by law, of the 
underwriting experience of the stock companies referred to with respect to the 
business transacted by them in the state of Missouri during the years 1917, 1918, 1919, 
1920, and 1921. Such investigation is based upon the sworn statements filed with the 
insurance department during said years by said companies, as required by law, and 
from such other information as has been available. Such investigation shows that 
the aggregate profits of said companies upon their Missouri business during said 
period is in excess of what is reasonable. 

“During said 5 years said stock companies collected on Missouri business net 
premiums amounting to $81,067,318. 

“During the same period the interest on the capital and surplus of said companies, 
prorated to Missouri, amounted to $2,801,660, and during the same period the interest 
on unearned premium reserves, on Missouri business, amounted to $2,418,596. This 
means a total income on Missouri business during said 5-year period of $86,287,574. 

“During the same period these companies paid losses in Missouri $45,066,124. It is 


the opinion of this department that these losses were unnecessarily large because of 
overinsurance and lack of adequate inspection. 


“This makes a difference of $41,221,450 between the total amount collected and 


the amount paid in losses. This item, $41,221,450, represents the amount left for 
profits and expenses, as shown by the reports of the companies, and is 47.77 per cent 
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of the total income as reported. The above amount, $41,221,450, is made up of 
expenses, $32,534,617, and profits, $8,686,833, according to the reports of the com- 
panies. I find that this expense item is excessive, and that a proper and reasonably 
economical administration of the business will result in greatly increased profits even 
under lower premium rates. In other words, there is a large potential or unrevealed 
profit in the excessive expenses. 

“TI find that these excessive expenses are largely the result of the following 
causes: (1) Certain excessive and discriminating commissions paid. (2) Expenses 
o{ marine and inland business unjustly and illegally apportioned to Missouri. (3) Un- 
fair and improper allocation of overhead expenses. (4) Improper charge of income 
and excess profit taxes. These items amount in the aggregate to not less than $5,000,- 
000. It is my opinion and I find that a percentage of 47.77 per cent for profits and 
expenses is unreasonable and excessive. It is my duty, therefore, to make such order 
as the law permits me to make; that is, a reduction of rate, leaving it to the companies 
to adjust the expenses accordingly, and to reduce the losses through proper inspection 
and the elimination of overinsurance. 

“An additional reason for reduction in rate at this time arises from the fact that 
an increase in rate, authorized in January, 1920, had not at the close of 1921 been 
fully applied. The full application of this.increase which, unless modified, will be the 
authorized rate, will result during 1922 and the years following in an increase of the 
premiums now charged of approximately 8 per cent. 

“Therefore, I find that the present rates are excessive, and that they produce as 
hereinbefore stated profits to the companies in excess of what is reasonable, and I 
further find that a reduction of 10 per cent in the present rates will result in profits 
that are reasonable. Accordingly you, and each of you, are hereby notified that I have 
this day ordered a reduction of 10 per cent in the rates now charged by the afore- 
said companies, on fire, lightning, hail, and windstorm insurance business written in 
the state of Missouri, which reduction, in my judgment, will still leave said companies 
a reasonable profit after giving proper and reasonable consideration to the conflagra- 
tion liability both within and without the state. 

“The aforesaid reduction order shall take effect, and be in operation, on and after 
the 15th day of November, 1922, and shall be applied subject to the approval of the 
superintendent of insurance. If the companies do not within 30 days from this order 
of reduction submit a class or classes which meets the approval of the superintendent 
of insurance, the superintendent will designate the class or classes to which the 
reduction shall apply. 

“Ben C. Hyde, Superintendent of Insurance.” 

At the outset, counsel for plaintiffs and defendant disagreed as to the scope of 
the inquiry before the trial court. Counsel for defendant contended that the court was 
limited to the facts before the superintendent upon which he made the order, under 
the language of section 6284, Revised Statutes 1919, which provides that the order 
of the superintendent “shall be reviewable” by proper action in the circuit court. 
Whereas the plaintiff’s counsel maintained that the language following that just 
quoted, “and upon such review the entire matter shall be treated and determined 
de novo,” required the circuit court to try the case and introduce any evidence that 
might be pertinent to the inquiry, regardless of what facts were before the superin- 
tendent, inducing his action in making the order. 

On a stipulation of the parties, the case was referred, and Hon. John I. William- 
son was appointed referee. He held that the case was triable de novo in accordance 
with the theory advanced by the plaintiffs, and took voluminous evidence in Chicago, 
New York, and Missouri to ascertain whether, during the 5-year test period under 
examination, 1917 to 1921, the insurance companies doing business in the state of 
Missouri, affected by the order, made more than a reasonable profit. The plaintiffs 
claimed that during the test of the 5-year period, 1917 to 1921, inclusive, the insurance 
companies in their underwriting business in the state of Missouri suffered a large 
loss. The referee, after several months of investigation, determined all the essential 
facts in favor of the plaintiffs and against the defendant, the superintendent. The 
trial court approved the findings of the referee, and entered judgment on December 
22, 1924, canceling the order made by the superintendent. From that judgment he 
appealed. The effect of the statute under which the superintendent acted and the 
court reviewed his order will be considered more fully below. 

It was demonstrated that the reports upon which the superintendent of insurance 
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reached his conclusion and ordered the reduction were incorrect in many respects, 
although those reports were sworn to by the several companies, and filed, as the statute 
required, in his department, for the purpose of furnishing him the information upon 
which he might act in such case. Errors were pointed out in the reported premiums 


and expenses—duplications were shown, On the whole, the reports were shown to 
be entirely untrustworthy. 


It must be noted that the defendant in this case was entirely dependent upon the 
information furnished by the plaintiffs. They made their own figures, explained 
their methods of bookkeeping on their own theories, and furnished the facts to the 
referee according to their theory of what the facts showed. 

The claim of the plaintiffs is based upon their summary and conclusion from the 


figures produced of the underwriting business done in Missouri during the years 
1917 to 1921 as follows: 


Pee IAS Toc oe cbs Sain Sadao eae ee oe sier es ncaa e cease ease ee $74,813,816 
IN NES. So ee ce oak cie co pcscew ein eet css Saseideaces $48,593,664 
SECURE OMNIOOR 25 5:7 6 0'c'b bn dvs Sdo > oa oNU RSE RRS Cea eeteR oe 33,230,352 
Pabuisred lasses ANd SxHenses COMBINES ..6..6 cdc iccscceviectonccceseceses 81,824,016 






Underwriting loss (9 per cent of earned premiums) ............eeeee0s $ 7,010,200 
The defendant’s claim is as follows: 
Preis SPORE VT te sos v'x is aecnsic die saense deen saeesteneseecnews $83,502,181 


PATUe ULNA AL SUOROE hE LIE 5S oo: 5s. 5.0 5 o-oo kee Cebend cok cea caeeees 7,693,045 


TET DPOMIIINS, INCI SITTCURO 3 Cs bic os cases cansaescccwee axtiicmees $91,195,226 
SIROTESE OR TEAL TEE, DLORURE 5. oo 50:0 caccc so coc sane nesceweas $2,301,132 
PENUTORE CRU CMDITAU AUG BOPINUS so cs coc acca cease eenecese a 1,914,940 
PERU TOTO IONE Son oso s0'p.6, eb Seda SEN Ose Roe OPER Aa eRe bake 4,216,072 








ON PERS Sai Seco he oe baw gnwse ve haesdbe’s UlaSEORaRe TREN CoRR MERE $95,411,298 
TIDRSES INE OROMTIBCS FONONOEE 6.05.5 c nao nsec bere aeesentae $80,161,057 

Deduct excess commissions paid in St, Louis..... $2,496,715 

TOIT DOONEY NAMES. 65s. o Sec denn s casesee es hs 1,171,119 3,667,834 




















PTT SOMNCR RINT RUIN So oc S ho nso aca sctisiae Sees eke eke esau oe baelewes 76,493,223 







ee ee OTT E ee LEE ER ETT LES ee ee yee $18,918,075 
Deduct amount of reduction 8.6 per cent of premiums of $91,195,226...... 7,842,789 


Net profit alter reduction of; 10 Per Cent. 6c5.co.c es ekes cesses ecccss cece $11,075,286 


The premiums in the first item mean collected premiums, as distinguished from 
earned premiums, mentioned in plaintiffs’ tabulation. 

The increase of $7,693,045 refers to what the additional earnings would have been 
if the order of 1920 increasing the rates 15 per cent had been in full effect during 
the 5 years. That increase is mentioned in the reduction order as one reason for 
making the reduction complained of. 

Thus it is the plaintiff’s claim, taking them all together, that they lost more than 
$7,000,000 in the underwriting business in Missouri during the 5-year test period, 
while the defendant’s figures show they gained a very large net profit, and, taking 
into consideration a previous increase of rates in 1920, the profit would have been more 
than $11,000,000, if the reduction and the increase had been in full effect. These 
differences do not arise from different figures and tabulations. There seems to be no 
dispute as to specific facts. The contest arises upon a différent interpretation by the 
respective parties of the facts produced. The items of the respective accounts set 
out above illustrate their different theories. The facts and figures all come from the 
plaintiffs. 

I. The statutes under which the superintendent acted and the circuit court 
reviewed the action (sections 6283 and 6284, Revised Statutes 1919) appear in the 
rating act of 1915, which was agreed upon, it is said, by the insurance companies and 
the state insurance department, and enacted for the purpose of relieving the com- 
panies from the embarrassment of the anti-trust laws. Those sections are as follows: 
“Sec. 6283. Superintendent to Investigate the Reasonableness of Rates—Authority 
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to Order Reductions —The superintendent of insurance, upon written complaint of 
any citizen, or upon his own motion; is hereby empowered to investigate the neces- 
sity for a reduction of rates, and if, upon such investigation, it appears that the result 
of the earnings in this state of the stock fire insurance companies for five years next 
preceding such investigation shows there has been an aggregate profit therein in 
excess of what is reasonable, he shall order such reduction of rates as shall be 
necessary to limit the aggregate collections by insurance companies in this state to 
not more than a reasonable profit. Any reduction ordered by the superintendent of 
insurance shall be applied, subject to his approval; Provided, that the superintendent of 
insurance shall designate the class or classes to which the reduction shall be applied 
if the companies do not, within thirty days from the order of reduction, submit a 
class or classes which meet his approval. In determining the question of rates and- 
profits in accordance with this article the superintendent of insurance shall give 
proper and reasonable consideration to the conflagration liability, both within and 
without the state. 

“Sec. 6284. Order of Superintendent ‘Reviewable by Court Action—The orders 
and directions of the superintendent of insurance, together with his findings or deter- 
minations of facts upon which such order or determination is founded, shall be review- 
able by a proper action in the courts, and upon such review the entire matter shall be 
treated and determined de novo, but the burden of proof as to the unreasonableness or 
the injustice of any order made by the superintendent of insurance shall rest upon the 
party or company appealing from any such order. During the pendency of such action 
or review each insurance company or other insurer shall not charge any rate or pre- 
mium in excess of that fixed by the superintendent of insurance.” 

In 1923 the Legislature amended those sections (Laws 1923, p. 234). The essen- 
tial part of the amendment to section 6283 is as follows: 

“He shall order such reduction of rates as will, in his opinion, produce a fair and 
reasonable profit only. * * * He shall also take into consideration the acquisition 
cost and administration expense of such companies, and all earnings of such com- 
panies, including investment profits. He shall also consider whether or not the under- 
writing activities of such companies are conducted on a reasonably economical basis, 
and whether or not their investments have been and are being made in a safe and 
reasonable manner, it being the intention of this section to provide that policyholders 
shall not be charged rates which will cover losses occasioned by extravagant methods 
or unsafe or speculative investment of funds.” 

The essential part of the amendment to section 6284 is as follows: 

“The court shall have authority to sustain, set aside or modify the orders and 
directions under review.” . 

The plaintiffs contend that the act of 1923 is not applicable to this case because 
the act went into effect in June, 1923, long after the order of the superintendent was 
made. The referee held that those provisions in the act of 1923 set out above only 
related to the remedy; did not effect any vested right; and therefore were applicable 
to the case in hand. 

[1-4] No doubt the referee was right in his statement of the law. A new 
enactment which only affected the remedy has no effect upon vested rights; does not 
impair the obligation of contracts; and may control in the decision of a case. Gladney 
v. Sydnor, 172 Mo. loc. cit. 324, 72 S. W. 554, 60 L. R. A. 880, 95 Am. St. Rep. 517; 
Clark v. Railroad, 219 Mo. loc. cit. 533, 118 S. W. 40. Such an act does not offend 
against the constitutional restriction that no law retrospective in its operation can be 
passed by the General Assembly. Section 15, art. 2, Mo. Const. But the referee 
apparently overlooked the fact that the act did not go into effect until June, 1923, 
nearly a year after the reduction order was made. The superintendent of insurance 
could only consider such facts and make such determinations as the law then in effect 
allowed him. The trial court, under section 6284, was authorized to review the 
order, “and upon such review the entire matter shall be treated and determined 
de novo.” That cannot be construed to mean that the trial court could make a new 
order in lieu of the one made by the superintendent. It was limited to a review of the 
order made, and to such evidence as might have been produced before the superin- 
tendent. It must determine the case upon the facts as they existed then. 

[5] The provision quoted above, amending section 6284, “the court shall have 
authority to sustain, set aside or modify the orders and directions under review,” does 
not relate to the action of the superintendent, but the action of the trial court review- 
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ing it. The act of 1923 was in effect when the evidence was taken and when the 
judgment was rendered in the trial court. 

[6] The referee was correct in holding that the trial court was not limited to 
an investigation of the facts which the superintendent had before him, but could take 
into consideration any evidence produced by either party which would throw light 
upon the propriety of the order at the time it was made. 

[7] II. The statute (section 6283) requires the superintendent to order a reduc- 
tion so as to limit the aggregate collections of the insurance companies “to not more 
than a reasonable profit.” A reasonable profit, it seems to be agreed, is 5 per cent on 
the underwriting business done, with 3 per cent additional for conflagration hazard. 
The difference between the state and the plaintiffs arises in the method of ascertaining 
the amount of the profit realized on the business. In that respect they differ radically 
on a number of items, which appear on the respective claims noted above, and which 
will be considered in their order. 

The plaintiffs assure us that the insurance companies preserve a clear line of 
separation between their underwriting activities and the investment activities; that 
their returns and profits {rom their investments should not be considered as profits 
for rate-making purposes, but the only thing to be considered is the underwriting 
business done and the profits arising from that. The law relating to public service 
corporations contains features unlike anything in the rating act for insurance com- 
panies. The public service corporations are regulated in a way to insure them a 
reasonable return on their capital invested after defraying expenses. Often they are 
monopolies having no substantial competition. Insurance companies always have 
active competition among each other. The rating act was intended to remove the 
temptation to pool in violation of the anti-trust laws and to prevent ruinous competi- 
tion. The statute contemplates that the rates shall be fixed with a view of the aggre- 
gate earnings and profits for the insurance business in the state. Each company may 
make as much money as it can. Some may make enormous profits, some may do a 
losing business, but the average profit, that is, the aggregate profit on the aggregate 
business, must be reasonable. That seems to be sufficient reason for taking the busi- 
ness done and not the capital invested as a basis for measuring a reasonable profit. 

[8] The plaintiffs claim that the expenses incurred in the state do not include 
expenses of their investment business, but only expenses actually incurred in the 
underwriting business. That is not true, because the items of investment profit men- 
tioned in defendant’s tabulation above are the net earnings after the expenses are 
paid. It is exactly the same as if the total investment earnings were stated and the 
expense subtracted. But they ask for no return from the underwriting business on 
their investment funds. Therefore we do not allow defendant’s claim of $1,914,940 
profit on capital and surplus, as a part of the Missouri profits for rate-making 
purposes. 

The evidence showed that the companies made enormous profits during the period 
under investigation and paid large dividends. We cannot avoid noting that the gov- 
ernment, state, and municipal bonds and other safe securities which the law requires 
insurance companies doing business in the state to invest their capital in bear low rates 
of interest. They are the safest, though the least remunerative, methods of investment. 
Yet the plaintiffs insist that, notwithstanding the large aggregate profits of the com- 
panies, their underwriting business results in a serious loss, and these profits occur 
notwithstanding such loss. They claim that the large profits are due to the investment 
branch of the business. We are inclined to think that the conclusion thus reached is 
a triumph of bookkeeping skill rather than a scientific elucidation of the actual facts. 

Of course, we are not concerned about how much profit the plaintiffs make on 
their investments, but the figures given below are important in determining their under- 
writing profits. A large number of exhibits with a great mass of figures are in evi- 
= A few of these may assist in understanding the discussion of the items to 
ollow. 

The capital apportioned to Missouri during the 5-year period was $17,816,887, and 
the surplus was $36,842,320, a total of $54,659,207. The investment profit on this was 
$1,914,940, as stated. These figures show the added capital and surplus for the 5 
years, and the profit for that time. To obtain the average sum in actual use and 
the returns on it, this total must be divided by five. The total profit is the same as 
would be realized on the total investment for the year. It figures about 3% per cent 
per annum. We are not to suppose that the companies made a larger profit on their 
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general investment business. The above sums were apportioned to Missouri, on the 
state’s percentage of the general business, investments, and profits in the same pro- 
portion. Some of the exhibits show the character of their investments, stocks, bonds, 
real estate loans, and the like. None of them indicate speculative risks on which large 
returns might be expected to account for large profits. So far as Missouri is con- 
cerned, the plaintiffs show a great loss for 5 years, taking into consideration all their 
business, investment and underwriting. We are not pointed to any evidence where 
this loss was made up in other states by higher insurance rates than were paid here. 
There was evidence of enormous conflagration losses prior to the test period, 1917-1921. 
How can we account for the extraordinary profits? 

Taking all the business everywhere of all the companies for the 5 years, we have: 


Total capital $ 615,630,115 
Total contributed surplus 14,155,423 


Capital and contributed surplus $ 629,685,538 
Total earned surplus 1,258,329,906 


Grand total $1,888,015,444 

Thus it will be seen that the contributed surplus, the surplus paid in by the stock- 
holders, was insignificant, while the earned surplus was more than double all sums 
paid in by stockholders, both capital and contributed surplus. So the insurance com- 
panies must have been quite prosperous before the test period began, notwithstanding 
conflagration losses. At the low rate of investment earnings, it would take a long 
time for the money paid in to increase that much. We have not considered interest 
table, but, no doubt taking account of period when funds must be idle, 30 or 40 years 
must elapse before a sum invested at 3% per cent, compounded, can triple itself, even 
if no dividends were paid from the increase. It is incredible that the large profits 
could come from investments. The above figures are cumulative. To get the average 
for 5 years they must be divided by 5. 

The capital and contributed surplus in 1917 was $109,813,161, and in 1921 it was 
$149,003,201, while the average for the 5 years was $125,937,107. 
In 1921 the earned surplus was $293,845,008 
In 1917 it was ; 197,903,541 


Gain in five years $ 95,941,467 
Thus, while the large earned surplus showed prosperity before 1917, it showed 

equal prosperity during the 5-year period by adding $95,941,467 to the investment 

funds. During the 5 years the companies paid $110,142,849 in dividends. Thus the 

gain was: 

Earned surplus $ 95,941,467 

Dividends 110,142,849 


$206,084,316 
Divide that sum by 5, and we have $41,216,863, the average annual net profit. 
The total capital and contributed surplus during the period was $629,685,538, with 
an annual average of $125,937,107. So the profit was nearly 30 per cent on that. Add 
the earned surplus, and the whole investment sum available during the period was 
$1,888,015,444. Divided by 5, $377,603,088, the average for the 5 years. The average 
increase of $41,216,863 was approximately 11 per cent per annum. This accounts for 
the ability of the companies to pay large dividends on the money actually invested, 
and at the same time annually lay up a surplus to augment their investment funds. 
The total capital and surplus in 1921 was $442,848,209; in 1917, $307,716,702, an 
increase of $135,131,507. Of this about $40,000,000, as noted above, was increased 
capital, probably due to the formation of new companies, whose capital did not earn 
much at first. The greater part of the new capital was added in the last 2 years. So 
that the total earnings appearing in dividends and earned surplus, $206,084,316, as 
shown above, was almost wholly from the $307,716,705 on hand in 1917, approximately 
67 per cent, or about 12%4 per cent per annum. 
While a large part of this profit must have come from the underwriting side of 
the business, it does not tell the whole story, and does not account for all the profits. 
We find it difficult to reconcile that moderately large profit with the following figures : 
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The total underwriting profit of all the companies during the 5 years was $409,944,558. 
The investment profit was $138,253,522. Total, $548,198,080. 

As shown above, the cumulative capital and surplus for the 5 years was $1,888,015,- 
444, an average of $377,603,089 a year, of which the contributed capital and surplus 
averaged $125,937,107. Thus the earnings for the 5 years was nearly four and a half 
times the money originally invested by the stockholders, and nearly one and a half 
times or 150 per cent., of the capital, paid surplus and earned surplus combined. This 
is more than 80 per cent. per annum on the original investment, and 29.03 per cent. 
per annum on the investment accumulated earned surplus. On this 29.03 per cent., 
7.32 per cent. was due to investment earnings, and 21.71 per cent. was due to under- 
writing earnings, as shown by the tabulations in the exhibits. Thus about three- 
fourths of all the earnings of the plaintiffs were underwriting earnings. 


Was any business ever so generally prosperous? The plaintiffs, by this showing, 
every 5 years can quadruple their original investment, or double their total accumula- 
tions, and at the same time pay as dividends 10 per cent. per annum. Three-fourths 
of this is due to the underwriting business, as they count it, notwithstanding the enor- 
mous losses in that branch of the business in Missouri. Yet, as we will show, more 
than half of the stated investment earnings are directly due to the underwriting busi- 
ness. Are we to believe that rates are so much higher in other states than here, not- 
withstanding many of them have rating acts, that this enormous profit can thus be 
accounted for? The evidence does not show any such condition. On the contrary, 
by the method of ascertaining profits and losses, which the respondents seek to apply 
to this case, the companies during the last 20 years have made an underwriting profit 
of less than one per cent. This in the teeth of the undisputed figures that the under- 
writing profit has resulted in the enormous gains shown above. Thus the, to us, 
unexplored mysteries of bookkeeping present the problems to be solved. 


It may be noted that the income on the capital and surplus is 7.32 per cent. per 
annum, about double the 3% per cent. profit on those items in Missouri. In fact, the 
total invested funds is more than double the capital and surplus to invest. The bonds, 
stocks, loans, etc., for the period were $4,156,861,763, while the total capital and sur- 
plus was $1,888,015,444, or a little over 45 per cent. of the total. We account for that 
in this way: There is always on hand a large sum in unearned premiums. It averages 
more than all the capital and surplus combined, and is invested in the same safe way 
that the capital is invested. The companies keep invested, bearing interest all the time, 
five or six times as much money as their stockholders ever paid in as capital and 
surplus. This is illustrated in that part allocated to Missouri, as shown in defendant’s 
claim above: 

Interest on unearned premium $2,301,132 
Interest on capital and surplus 1,914,940 


Total investment earnings $4,216.072 


Thus the unearned premiums amount to more and earn more profit than all the 
invested capital and surplus. In truth, they occupy so large a space in the argument, 
and are so important in determining what are underwriting profits, that we must next 
consider the respective claims in regard to them. 


III. The difference in method appears in consideration of the premiums. The 
plaintiffs insist that unearned premiums shall not be considered at all in estimating the 
underwriting profits; that the way to estimate the profits which accrued during the 
test period is to take the earned premiums and deduct the losses and expenses incurred. 
The state insists that the proper method is to take the premiums collected and sub- 
tract the losses and expenses paid in order to ascertain the profit. This necessitates an 
inquiry as to what unearned premiums are and their effect. 


[9] Unearned premium is that portion of a premium paid which must be re- 
turned to the insured on the cancellation of the policy, and is in direct proportion 
to the unexpired time during which the policy is to run. They are paid in advance 
for service to be thereafter rendered. That is, it is what a company must repay 
when it cancels a policy. As we understand it, it is not the short-rate payment which 
the insured receives when he desires to cancel the policy. The fundamental error of 
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the plaintiffs’ method appears in several ways. Judge Ragland has written so clearly 
on that subject that we quote from his opinion as follows: 

“As heretofore stated, it is the contention of the companies that the earnings of a 
given period on which underwriting profit can be predicated are determined by deduct- 
ing from the premiums earned during that time the losses and expenses incurred. 
The method employed for ascertaining the amount of premiums earned is this: Add 
the unearned premiums at the beginning of the period to the aggregate net premiums 
received during that time and deduct from the sum the premiums unearned at the end 
of the period. Incurred losses and expenses are arrived at in this way: Subtract the 
outstanding incurred losses and expenses at the beginning of the period from the 
losses and expenses paid during that time, and then add the losses and expenses un- 
paid and outstanding at the end of the period. According to the method of deter- 
mining earnings just outlined, respondents lost during the period in question in their 
underwriting business $7,010,200. During the entire period their business was steadily 
expanding; the rate of increase being pronounced. As a consequence, the figure in- 
dicating unearned premium at the end of the period was much larger than the one 
representing unearned premium at the beginning. Had those figures been transposed, 
that is, if the larger one had represented the unearned prémiums at the beginning of 
the period, and the smaller one the unearned premiums at its close, according to the 
method of computing earnings just described, the companies would have had an under- 
writing profit of more than $9,000,000. To express it differently: When-the com- 
panies are prosperous and increasing the volume of their business, according to this 
method of computing earnings, they are losing money. When their underwriting is 
falling off, they are piling up profit. It should not be forgotten that ‘unearned premi- 
um’ is but an arbitrary measure of contingent liability. Such liability, while it neces- 
sarily increases with an expanding business, is by no means a true exponent of under- 
writing earnings. An insurance accountant of many years’ experience, testifying 
for respondents, stated that, while the fire insurance business had been rapidly increas- 
ing in volume during ‘the last 20 years, the companies, according to the method of com- 
puting earnings which they now invoke, had during the whole of that time made an 
underwriting profit of less than one per cent. It was the witness’ theory that the 
huge surpluses which they have managed to accumulate during that time resulted from 
investment earnings, but it is unbelieveable that corporations so organized for profit 
would have continued for such length of time to hazard their capital in the business 
of underwriting if that business in fact yielded no proifit. The method of determining 
profit which respondents seek to have applied is clearly unsound. 

“In their bookkeeping the companies at the close of each year strike what their 
accountants term a trade balance. This balance is derived by deducting from the 
aggregate net premiums received during the year the total losses and expenses paid 
during that time. The net premiums consist of all premiums received less the pro 
rata returned upon cancellation and sums paid for reinsurance. When a loss occurs, 
an estimate of the amount is entered upon the books as an ‘incurred loss.’ When the 
loss is subsequently adjusted, it is paid. The amount paid is frequently reduced: by 
salvage or recoverable reinsurance. But losses regardless of when they occurred are 
paid out of current premium receipts. The distinction between incurred expenses 
and paid expenses is negligible. All expenses, with the exception of taxes, are ordi- 
narily paid within the year in which they are incurred. 

“The annual trade balance of a company engaged n a continuing business, being 
the difference between its receipts on the one hand and its expenditures on the other, 
during the preceding year, must necessarily reflect with a fair degree of accuracy its 
earnings for that period. To be sure, such balance would not be indicative of sol- 
vency as heretofore defined, nor would it properly represent net earnings if the dis- 
tribution of assets upon dissolution were involved, but nevertheless it cannot be gain- 
said that it does in fact constitute the clear earnings of the period embraced, if that 
period be considered apart from those which preceded it and those which follow, as 
is the case where a basis for rate regulation under the statute is sought. . 

“Based on the conclusions reached in the preceding paragraphs, we are of the 
opinion that the ‘aggregate amount of * * * premiums, losses, and expenses for or 
on account of business within this state * * * for * * * five years next preceding’ 
intended by the Legislature were the aggregate net premiums received and the losses 
and expenses paid during the 5-year period. That is the construction which has been 
placed upon the statute by the insurance department of the state at all times since 
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its enactment, and the construction which the plaintiff companies themselves have here- 
tofore acquiesced in and acted upon in their application for increase of rates. The 
stand now taken by them has the appearance, therefore, of having been contrived 
by ingenious counsel, or by possibly more ingenious insurance accountants, for the 
purposes of this case.” 

The cost of procuring insurance is approximately 40 per cent. of the premium 
paid. Now what happens? At the end of the test period all unearned premiums ‘are 
deducted; that is, they are not counted as a part of the resources of the company 
accumulated during the test period. But the 40 per cent. cost of procuring it is 
deducted. Thus the plaintiffs very naturally say that an unearned premium is a lia- 
bility instead of an asset. It certainly is the way they figure it. Yet they have col- 
lected the unearned premiums; they have the cash in hand; the cost of procuring 
it has been paid or incurred; and it is subject only to the hazard of future losses, 
and possibly occasional cancellation. At the end of the period under consideration 
the unearned premium in the hands of all the companies amounted to $17,061,209. 
That was subtracted because not yet earned. But the cost of procuring it was also 
subtracted; that is, the gain on that much business could not be considered, but the 
expenses of it could be corfSidered. 

Suppose on the last day of the test period the several companies had written 
insurance on which the premiums were $100,000. That might easily be done, because 
they wrote nearly $20,000,000 worth in premiums during that year, being considerably 
over a million and a half per month. The cost of producing that, approximately 40 
per cent., would be $40,000. Not $1 of those premiums could be counted as an asset 
in the profits, but the $40,000 cost must be deducted as an expense on other business 
done. Thus, if that $100,000 worth of insurance had been transacted the next day, it 
would have been a difference of $40,000 in favor of the state. 

They say that an unearned premium is worthless; yet they invest large capital 
in the business, spend a lot of money in equipment for transacting the business, and 
incur enormous expense in procuring and producing that unearned premium. Every 
premium on every risk that is written is unearned the moment the contract is entered 
into. Their entire business is conducted for the purpose of acquiring unearned pre- 
miums and nothing else. Unearned premiums are the total result of the whole under- 
writing business, and yet they say they are worthless. Even a person with no book- 
keeping experience would say that, if this money which an insurance company has 
acquired in its business is not to be counted among the assets, certainly the expense 
of producing it ought not to be counted against the other business to be considered 
in the test. Their own figures show that the probable losses exceeded little or no 
more than 55 per cent. of the premiums received. 

[10] These unearned premiums, then, are at least worth 45 per cent. of their face, 
but the probable losses have already been deducted on other losses occurring during 
the test period. Something is said in the evidence about the Richard method of figur- 
ing underwriting profits. Instead of charging off all unearned premiums, Richard 
estimated that the probable losses to be paid on the risks represented by those pre- 
miums would be 55 per cent., thus estimating the unearned premiums to be worth 45 
per cent. of their face, and he added that proportion as a part of the earnings. That, 
at least, is more just than the method adopted by the plaintiffs, who discard unearned 
premiums altogether. But even that is wrong, because it does not take account of 
the fact that losses occurring during thé test period have been paid on policies written 
before the test period. 

[11] The companies argue that the solvency test must be applied; that is, the 
premiums must be valued only at what the company should realize on them in case it 
should cancel all the policies. The solvency test is no test at all. The assets of a 
going concern are never of the same value as the same assets would possess in the 
case of a forced liquidation. The companies do not have to cancel the policies; it is 
not to their interes!: to cancel them; and there is ot a remote possibility that they 
would cancel them. The possibility that the insured would cancel their policies is 
so remote as to be negligible. The respondents have put forward a very convincing 
argument on another branch of the case that in estimating results in this case we 
should not consider mere possibilities nor resort to conjectures. That reasoning should 
be applied here. 

The referee, in holding with the plaintiffs in that matter, says that method of 
arriving at the earnings is not satisfactory. It is not only unsatisfactory; it is 
_utterely indefensible. Any method which makes an asset a liability, turns a profit into 
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a loss, shows a profitable business to be a losing business, and writes enormous gains 
for a long period off the books, cannot be correct on any principle. 

It is said that, taking the whole life of an insurance company, that method 
would “wash out” in the end. It could never “wash out.” Take any period during 
the life of a company, whether long or short, it would not be correct. It has been 
shown that the 5-year period is not correct. For a 20-year period it was false. A 
one-year period would not turn out correctly, and at the end of a 50-year franchise 
it would not be correct, because the company would have been profiting by the error 
ajl through its life, and at the end of the period there would still be unearned pre- 
miums which would have to be liquidated in some manner. 

The $17,000,000 of unearned premiums remaining at the end of the test period 
here is not counted as an asset, but the cost of producing it, nearly $7,000,000, is 
deducted from the assets. That is offset to some extent by the unearned premiums 
added at the beginning of the period, amounting to about half as much as the un- 
earned premiums subtracted at the end. The former may be balanced against the 
latter, and that would still leave in the neighborhood of $3,500,000 deducted as an 
expense at the end of the period without any reason for it whatever. 

The referee says the weight of the evidence shows that the method adopted by the 
plaintiffs is the correct one. Undoubtedly, since the respondents had to produce the 
evidence, they put forward the most skilled accountants in the country to swear that 
such was the way their several companies kept their books for rate-making purposes. 
It seems to us that the method is supported by the weight of expert skill in managing 
statistics, skill in summoning phantoms, and in making realities vanish. 


[12] The method for ascertaining profits contended for by the state is to take the 
premiums actually received, and subtract the losses and expenses paid during the test 
period. The companies themselves have approved the method. If it is faulty, they 
cannot complain because their accounts afford no other way. It is the way other lines 
of business estimate their profits. The 5-year period is taken by the Legislature, 
presumably on the theory that the period will fairly reflect the character of business 
done during the entire life of the corporation, at least of the aggregate business of 
all the companies. 

[13] IV. The state claims and the insurance companies deny that interest on un- 
earned premiums should be accounted for as part of the underwriting earnings of the 
companies. This amounted in Missouri during the test period to $2,301,132. That is 
the sum stated by the defendant’s counsel, and is somewhat smaller than the sum 
mentioned by the referee, but the difference is not important. It is greater, as noted 
in paragraph II, than the interest on capital and surplus. 

The referee quite lucidly discussed this subject. He pointed out that insurance 
companies have for investment their capital stock; their surplus; their underwriting 
receipts; and receipts from investments on these various funds. He then made this 
comment : 


“As to earnings arising from the investment of underwriting earnings, it is to be 
remembered that these underwriting profits or earnings are the net fruit to the insur- 
ance companies of their underwriting activities.” 

He said further of the unearned premiums: 

“This money is paid in advance by the policyholders, and, until it becomes earned 
premiums or is refunded because of concellations, it is required to be held by the 
companies in large part as a reserve fund. This fund is not available for distribution 
in the form of dividends, and in a sense is held by the insurance companies in trust 
for the policyholders. It does not belong to the policyholders, it is true, but it is 
equally true that it has not yet become the absolute property of the plaintiffs. It is 
at all times possible for the policyholders to withdraw the entire fund from the 
insurance companies by canceling their policies. This fund is kept invested by the 
plaintiffs, and a very considerable income is derived therefrom.” 

This is the conclusion of the referee from the evidence produced. The last sen- 
tence is a finding of fact. 


The plaintiffs have a great deal to say about investment earnings, and they attempt 
to class all investment earnings together as having nothing to do with the underwrit- 
ing business, but the tabulations show that the investment earnings are of two kinds: 
The earnings arising from the investment of capital and surplus, and those arising from 
the unearned premiums.- We have taken account of the earnings arising from the in- 
vestment of capital and surplus in paragraph II above, and refuse to allow that as a 
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part of the underwriting profit for which the insurance companies are accountable for 
rate-making purposes. 

As the reports show, the companies had on hand at all times during the 5-year test 
period very large sums received in Missouri as unearned premiums, ranging from 
about $10,000,000 at the beginning of the period ‘to more than $17,000,000 at the end 
of the period, averaging over $12,000,000 in hand all the time. This money, as the 
referee finds, was invested and earned profit. The amount given as the earnings, 
$2,301,132, shows that it was kept well invested, and earned as much in proportion 
as capital and surplus. The capital and surplus allotted to Missouri was a little over 
$54,000,000, or an average of something less than $11,000,000 per annum. 

Notwithstanding those book figures, the plaintiffs reason that there is no such 
thing as interest on unearned premiums; that, in fact, it cannot exist. The argument 
by which they arrive at that conclusion is extremely ingenious, and is characterized 
by shrewd avoidance of patent facts. As we understand it, it amounts to this: In 
order to have interest on a fund, there must be a principle sum and a term of time 
in which that sum is in existence. No unearned premium continues the same for any 
appreciable time. From day to day or month to month it ceases to become unearned 
premium and becomes earned premium. It diminishes by the process of attrition, as 
the referee aptly says. The unearned premium is gradually worn away, and washed 
into the volume of earned premium. Therefore, if $1,000 of unearned premium were 
loaned out at interest to-day, there would not be $1,000 of that unearned premium to- 
morrow, but it would grow less and less, until perhaps, when the loan became due, 
it would all be earned premium, and you could not segregate that part of the interest 
which accrued on the unearned portion from that part which accrued on the earned 
portion. Therefore, the earned premium “reserve,” so called, is a myth. Plaintiffs’ 
counsel then argues that— 

“The divisions of premiums into earned and unearned premiums is a rational 
division, not of the proceeds of premiums from policyholders, as our learned oppo- 
nents assume, but a bookkeeping division used as a means of segregating an income 
period.” 

Thus we are informed that the separation of the income from earned and un- 
earned premiums is a bookkeeping fiction. 

The answer to that argument seems plain enough. The companies have had, at all 
times during the test period, millions of dollars on hand constituting the unearned pre- 
miums. In Missouri it has averaged more than $12,000,000. If a dollar of unearned 
premium ceases to become such, and becomes a part of the earned premium, another dol- 
lar of unearned premium is paid in. As the fund at the one end is worn off by attrition, 
it is increased at the other end by accretion, so that the fund remains practically intact, 
and continually earns profit. Because you cannot put your finger on the particular 
dollar that earns the interest, there is no interest on the fund of which it is a part, 
though each dollar removed from it is replaced by another dollar just as good. It 
would be just as logical to say that the United States standing army could not fight 
because its soldiers are gradually killed off or discharged and replaced by efficient 
recruits, so that in a generation none of the original soldiers remain. 

By what sort of reasoning can it be separated from underwriting earnings? As 
the referee has found, it is not distributable as surplus. Though the money is in pos- 
session of the companies, it cannot be declared in dividends to the stockholders. Com- 
mon sense and common reason would conclude that, the premium being unearned, if it 
grows, the accretion is unearned. But, whether the interest become the absolute 
property of the companies as soon as it accrues or not, it is a profit derived directly 
from the earnings of the underwriting business, and not from investments of distrib- 
uted or distributable funds. 

The plaintiffs present an elaborate argument to show that the unearned premium 
does not belong to the policyholders, but is the property of the companies, that it is 
not a debt to the policyholders, nor held in trust for them. It is retained to provide 
against contingent losses. In that same connection the plaintiffs say that the segre- 
gation of the unearned premium is a separation of the surplus into a distributable and 
nondistributable surplus; that is,.the unearned premium is not distributable, while the 
earned premium is distributable. If the earned premium remains in the surplus, its 
earnings would pass to the credit of the investment side of the corporation activities. 
But, as long as it is not distributable, it cannot be said to be surplus at all. If, from 
the time it is paid until it may be distributed, it grows by additions of interest, the 
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increase goes with the principal as a part of the underwriting profits, just as the 
interest on a note is part of the debt represented by the note. 

In this connection it must be remembered that the plaintiffs have argued very 
forcibly on another point that unearned premium is not an asset at all but a liability ; 
that the company did not own the unearned premium at any time, but held it subject 
to the contingency that it might be demanded. Thus the insurance companies own 
the unearned premium for the purpose of claiming interest on it as a part of the 
investment income, and they do not own it for the purpose of accounting for it as a 
part of the underwriting earnings. It is an underwriting liability for one purpose 
and an investment asset for another purpose. It is a profit for the purpose of attach- 
ing it to the surplus, but it is not a profit for rate-making purposes. The interest does 
not exist because you cannot designate the particular premium which earns the interest, 
but you can segregate the principal for the purpose of calling it an investment of 
funds owned by the companies. 

It is suggested that we cannot count the unearned premiums as underwriting profit, 
unless it is absolutely owned by the insurer. It is therefore argued that we cannot 
count the interest on the unearned premium as underwriting profit, because that, in 
effect, would be compelling the insurer to pay interest on its own money to the insured. 
The argument thus assumes that no funds owned by the insurer, no matter how ac- 
quired or how used, can earn a profit which can be attributed to the insurance busi- 
ness, and that the policyholder must own the money used in the insurance business 
before the earnings: of it can be called underwriting earnings. 

We are not taking an account between the insurance company and the policy- 
holder ; we are trying to find out how much the insurer profits by its insurance busi- 
ness. The insured pays his premium, and has no further claim on that specific money, 
but he holds a contract which the insurer must perform, and, if it holds that unearned 
premium for the purpose of securing performance, is it not used in the underwriting 
business ! 

(14] The insurance company, at its organization, has the contributed capital of its 
stockholders. What income it receives by investment of that fund does not come 
from the underwriting business. That found, as shown above, is increased from time 
to time by its own earnings, and by appropriations from the distributable surplus arising 
from the underwriting business. At what point do the underwriting earnings become 
investment surplus? Certainly not until they cease to be used directly in the under- 
writing business, and become distributable assets. Much is said about: the reserve 
which an insurance company keeps on hand to meet the payment of losses and ex- 
penses. The evidence justifies the conclusion that this fund practically coincides with 
the unearned premiums. While it is invested and draws interest, it is no part of the 
investment fund. It is invested merely to safeguard it until it is needed, or until it 
becomes distributable. The plaintiffs do not class it with their other invested funds. 
It is used in the underwriting business, and the interest on it as a part of the profit 
of that business. 

Suppose a judgment is rendered on an insurance policy, and the company sets aside 
a sum sufficient to meet the judgment. The company appeals the case, and the judg- 
ment, after 3 years, is affirmed. The company pays it with interest accrued on it out 
of the money set aside for the purpose, which in the meantime has drawn interest, so 
that it exactly satisfies the judgment. According to plaintiffs’ argument, the interest 
on the judgment would be an underwriting loss, while the interest or money set aside 
to pay it would be an investment profit. Common sense would say that the fund is 
used in the underwriting business, and the interest accruing on it is attributable to 
that business. The entire unearned premium reserve is in that exact position. What 
it earns while it is used in the underwriting business is underwriting profit. 

It is manifest that, if premiums were paid after the services were rendered, 
instead of in advance, the rate would have to be increased, not only to meet interest 
on the deferred payment, but also to cover losses from failure to collect. In that 
case there would be no unearned premiums, but the increased rate would make such 
a difference in the sums received that it would be a mere conjecture as to how the 
5 years’ accounting would compare with present conditions. Taking all respondents’ 
arguments on the subject, the ultimate logical conclusion is this: There never can be 
any underwriting profits. For no premium can be counted as profits before they are 
earned. After they are earned, they go into the investment surplus, and cannot be 
counted as underwriting profits. 
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After all, however, we’ may reason about the character of unearned premiums 
and interest on’ them, the statute settles the matter. 

Section 6281, R. S. 1919, required each of them to report to the superintendent 
“the total amounts of its earnings on earned premiums.” Defendants assert, and plain- 
tiffs do not deny, that the Rating Act containing that provision was the joint creation 
of the state insurance department and the insurance companies. It was satisfactory 
to them at the time. Why put it in the law, if the superintendent was not to consider 
it in making rates? Why embody in the statute a recognition of a phantom, a re- 
quirement to furnish evidence of something which does not exist? We regard that 
statute as a legislative determination that interest on unearned premiums is an under- 
writing profit, for the legislative body had no concern about any other kind of profit. 

{15] V. The insurance companies were granted an increase in rates of 15 per 
cent. on certain classes of risks in January, 1920. That increase was in partial effect 
during only 2 years of the period under consideration. The plaintiffs. contend, and 
the referee found, that the effect of that increase was not to be taken into considera- 
tion in determining what rates shall be for the future. 

It is first important to consider the effect already had of that increase. Mr. E. G. 
McGee, special examiner for the insurance department, explained it. The increase 
applied only to 71 per cent. of the total business of the state. It did not go into 
effect at once, but went into effect gradually, as risks were reinspected by the com- 
panies or by the rating bureau. In 1920 the increase applied to about 21 per cent. 
of the 71 per cent. and in 1921 28 per cent. so that during the 5-year test period there 
were 3 years in which the increase had no effect, and in the remaining 2 years only 
partial effect. In 1921 the 21 per cent. effective caused an increase in the premiums 
received of $489,683. The increase effective in 1921 increased the premiums for that 
year $594,761. These, added together, made the total of $1,084,444. If the entire 
increase of 1920 had been in full effect during the whole test period, it would have 
amounted to $8,777,489. Subtracting the $1,084,444, you have $7,693,045 as the amount 
of the additional premiums which would have been received by the companies during 
the test period, if the increase had been in full effect during the 5 years. This is 
sufficient to more than offset the effect of the reduction of 1922; both the increase 
and the reduction being in effect. 

The plaintiffs advance two reasons why they claim this increase should not be 
considered: First, that it is mere conjecture as to what effect it would have in the 
future. They say: 

“All such specifications are foreign to any proper consideration, and so are any 
rate changes which may have occurred from time to time during the 5-year period in 
question.” 

If it is a mere speculation as to what effect the 15 per cent. increase would have 
when put in full operation, then the plaintiff should make no complaint of the order 
decreasing the rate 10 per cent., for the effect would be a mere matter of specu- 
lation. As a matter of fact, Mr. McGee showed exactly what the effect of the in- 
crease was as put in operation, and the figures are as exact as such matters can be 
as to what the effect would have been if it had been in full operation. But, of course, 
all such figures for the future are dependent upon the actual business done and other 
considerations, which would affect the reduction as well as the increase. 

There was no dispute as to the accuracy of Mr. McGee’s figures in respect to the 
past effect of the increase. He said, in relation to the future effect of the order in- 
creasing the rates, that it would be in full effect in 1925 or 1926, but the companies 
could put it in full operation much earlier by employing sufficient force to undertake 
the inspection necessary. It was with the companies whether they would put it into 
operation sooner or later. The reduction order was to go into effect November 15, 
1922, nearly three years after the increase had been ordered. By that time, with the 
same progress already made, there would be nearly 50 per cent. of the classes affected 
under the increased rate, with every) probability that it would reach and overcome 
the effect of the reduction in the course of another year. Thus the increase would 
be generally effective soon after the reduction order went into effect, and would more 
than offset it during the next 5-year period. This is calculated with reasonable 
certainty. 

The second reason advanced by the plaintiffs why this increase should not be 
considered is that the statute does not authorize it. Section 6283, Revised Statutes 
1919, empowers the superintendent to “investigate the necessity for a reduction of 
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rates,” and, if it appears that the result of the earnings for 5 years next preceding 
the investigation “shows there has been an aggregate profit therein in excess of what 
is reasonable,” he shall order a reduction. The plaintiffs contend that that limits 
his consideration to factors in operation during the test period; that he cannot con- 
sider anything which would affect the rates at the time the order is made, whether 
it would reduce or increase the earnings that would accrue after the order was made. 
Let us see what would be the effect of that theory. There are two factors connected 
with the rates under consideration here which affected the rates during the test period 
and have a different effect after the order was made. One is the war tax, which was 
in operation during the test period, not in operation now, and the other is the increase 
of 15 per cent., which was not in effective operation appreciably during the test period, 
and will be in operation after the order goes into effect. Under the theory of the 
plaintiffs neither of those factors could be considered. The elimination of the war 
tax would reduce the expenses for the future. But that is not to be considered. The 
increase of rates in 1920 increases the income for the future. But that is not to 
be considered. The superintendent can only reduce the rates the exact amount of the 
discovered excess is the theory. 

In thus narrowing the effect of the statute, the plaintiffs make the letter of the law 
destroy its purpose. The purpose of the examination and investigation was to pro- 
vide reasonable rates for the future. The superintendent “shall order such reduction 
of rates as shall be necessary to limit the aggregate collections by insurance com- 
panies in this state to not more than a reasonable profit.” This part of the statute 
must be given effect as well as the part quoted above. They must be reconciled, if 
possible. “Not more than reasonable profit” can have no application except to the 
future, and is to be determined by the factors affecting the rates for the future as they 
exist at the time the order is made. If the war tax is no longer on, then he must 
consider that as affecting the expenses for the future. If a prior increase becomes 
effective, then he must consider that as increasing the income for the future. If not, 
then what becomes of the effect of the statute that he “shall” reduce the rates to not 
more than a reasonable profit? That is mandatory and imperative. He cannot 
reduce rates so as to affect previous profits. The only purpose of his order is to 
secure reasonable profits in the future. 

For the purpose of this case, let us give the statute the narrow construction 
contended for, that he cannot order a reduction unless the profits have been theretofore 
too large, and he can only consider what the profits were during the test period in 
determining whether they were too large. But he is not limited to that in considering 
what thereafter would be reasonable. If, from the information before him, he is 
justified in finding them theretofore too high, he may reduce them to what will be 
reasonable, and in doing so he may consider every factor which would affect the 
rates for the future. 

Suppose the war tax had been in operation during the 5-year test period, and was 
equal to the total amount of the decrease ordered, 10 per cent., and suppose during the 
period the companies: had made something more than a reasonable profit, no matter 
how much nor how little, he would be justified in reducing the rates so as to be rea- 
sonable, and take into consideration that there is no war tax at the time he makes 
the order, and will not be thereafter. He is not limited in his reduction to the exact 
amount of the excess he found in the test period. Thus both of the clauses quoted 
may be given effect. 

Suppose, also, that there had been an increase of rates of 10 per cent. the year 
before the reduction was ordered, and then a year later the plaintiff makes an order, 
reducing the rates 10 per cent., the exact amount of the previous increase so the 
reduction would exactly neutralize the increase. Under the argument of the plaintiffs, 
you could consider the reduction, but could not consider the effect of the increase, 
In other words, you could not consider that the reduction had no effect whatever, if 
taken into consideration with the increase. The intention of the Legislature cer- 
tainly did not contemplate such a construction. 

Suppose the order of 1920 had been a redtiction of the rates of 15 per cent. 
instead of an increase, and that reduction was to go into effect in the same way the 
increase was to go into effect, would the insurance companies contend that that pre- 
vious reduction, not yet fully effective, but to become effective, should not be con- 
sidered in determining whether an additional reduction would provide for a reason- 
able profit? Their managers are not human if they would; they would not be acting 
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in accordance with the known sagacity of insurance officers and agents if they would 
permit the reduction order to be considered without protesting the effect of the previous 
reduction order. We think, therefore, that it was entirely proper to take into 
consideration the previous increase of 15 per cent. 


[16] VI. In the city of St. Louis commissions were paid to agents much higher 
than in any other part of the state. These excess commissions amounted during .the 
test period to $2,496,718. The plaintiffs explained that by saying that in larger cities, 
called excepted cities, such as St. Louis, brokers controlled the placing of a large por- 
tion of the insurance written, and they charge the insurance agents a commission for 
placing the business with them. Thus the people in the rest of the state must pay a 
higher rate for their insurance in order that the insurance agents in the city of St. 
Louis may receive a higher commission and pay the brokers a rake-off. 


The plaintiff attempts to justify that by saying that it has been in operation for a 
long time, and it is impracticable to do away with the custom; that the commissions to 
brokers in St. Louis are not paid by the companies, but paid by the agents out of their 
own funds. The agents pay it out of their own funds, but they recoup in charging 
larger commissions for the risks they write, and thus increase expenses which are 


charged up as a part of the aggregate expense of operating in Missouri, and there- 
fore must affect the rates. 


Mr. George H. Bell, testifying for the plaintiff, said that practically those increased 
commissions did not affect the rates in Missouri, while theoretically they might. If it 
is not intended to have any practical effect, it should not be charged. No excuse or 
justification for so charging it and thus affecting the rates is presented anywhere. 
People in the state of Missouri should not be required to pay a higher rate for their 
insurance in order that agents in St. Louis may have an easy time and divide their 
commissions with brokers. People would insure their property just the same as they 
do in that city, even if agents did not get their business from the brokers, nor com- 
pete with each other for the favors of brokers. 


VII. The plaintiffs set forth a table of expenses apportioned to Missouri, expenses 
which did not accrue in Missouri on account of business done in Missouri, but head- 
office expenses and the like which apply to the whole coustry. This apportioned ex- 
pense amounted during the entire period to $6,938,489. We assume that the expenses 


apportioned to Missouri are in the direct ratio of the business done in Missouri to that 
of the rest of the country. 


[17] One item of the apportioned expense deserves special notice, the federal 
income tax, $542,933, which is apportioned to Missouri on the theory that it is Mis- 
souri’s part of the income tax paid. But, according to the figures presented by the 
plaintiffs, they had no taxable income in Missouri. They operated at a net loss during 
the test period. In presenting their income tax returns they use the same method 
which they apply in determining their underwriting profits in Missouri. We will not 
presume that in handing in their statement of their taxable income they showed their 
income higher than that which they presented in this case for’ rate-making purposes. 
They show, instead of a net income which could be taxed, a net loss, so that no income 


tax was paid for Missouri. Therefore that item was improperly charged as an 
expense to the state of Missouri. 


[18] VIII. Another tax amounting to $628,123 was a war tax paid on Missouri 
premiums. The law imposing that tax was no longer in operation at the time the 
reduction order was made, but in paragraph IV we have sufficiently explained why 
that should not be changed. Plaintiffs present no reason why that tax, which would 


not be imposed from the time the order was made, should be listed as an expense 
in fixing future rates. 


IX. Much discussion is taken up as to whether the apportionment to Missouri of 
head-office expenses is reasonable, or whether any expenses are reasonable. The 
superintendent in making his order suggested the unreasonableness of expenses; that 
policyholders were burdened with fraudulent losses because of overimsurance, improper 
inspection, and the like. We find it unnecessary to go into those matters. chiefly be- 
cause facts in regard to them are unsatisfactory, and because unnecessary for our pur- 
pose here. The act of 1923 gives the superintendent more latitude and additional 
rowers in relation to investigation of those things, so that in his future investigations 
of the insurance conditions the subject may come before us for consideration. 
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X. We summarize our conclusions as follows: 
Premiums 1917-1921 ’ $83,502,181 
Add interest on unearned premium 2,301,132 


Total income $85,803,313 
Losses and expenses ; 

Deduct excess commissions in St. Louis........ $2,496,715 

Federal income tax 542,993 


$3,039,708 3,039,708 
Actual loss and expense $77,121,349 $77,121,349 


Actual net earnings $ 8,681,964 
If the war tax had not been in operation 628,123 


It would have been $ 9,310,087 
If the increase of 1920 had not been in partial effect 1,084,444 


The net earnings would have been $ 8,225,643 


As stated above, a reasonable profit is 5 per cent. on the business done, premiums 
received, and 3 per cent. additional for conflagration hazard, or*8 per cent., which 
would be $6,680,169 for the test period. Therefore, $8,681,964 was an unreasonable 
profit, and justified a reduction under the circumstances shown. With the war tax 
eliminated, it would have been $9,310,087, about 40 per cent. more than what was 
conceded to be a reasonable profit. 

The effect of the increase ordered in 1920 can be estimated from the effect it had 
in that year and the following year, 1921. The evidence shows that the increase was 
applied gradually on reinspection, but that the companies could apply it entirely if they 
should see fit to increase their inspection force. As it was, a much larger amount was 
applied in 1920 than in 1921. But we may assume that the average increase in the 
application of the increase would be the same in the next 2 years, 1922 and 1923. 
Since the reduction order of 10 per cent. was to take effect only late in the year 
1922, the first year during which it was in full effect was the year 1923. So we 
must estimate the probable effect of the 15 per cent. increase as applied in that year. 
The increase in the first 2 years, 1920 and 1921, yielded $1,084,444 additional profit. 
We may assume that in the 2 following years, it would yield twice that much, or 
$2,168,888. It would do so at the same average rate of inspection and application. Of 
course, more of that would be credited to the latter year 1923 than to 1922, naturally 
in the proportion of four to three; that is, there should be, with an average rate of 
increase, the new rate in the fourth year should yield four-thirds as much as it yielded 
in the third year. Then the way to arrive at the probable yield from the increase 
in 1923 would be to divide that sum by 7 and multiply by 4. 
Divided by 7 $2,168,888 


Multiplied by 4 


$ 309,841 
4 


$1,239,364 
The last figure is the probable yield from the increase in 1923. Now the net profit 
during the previous 5 years, without taking account of the 15 per cent. increase as 
shown above, was 
$8,225,643 
1,645,128 per year, average 
1,239,264 


Total net profit $2,884,392 for 1923 


This would be net profit for the year 1923, with the 15 per cent. increase in opera- 
tion as far as it was effective at that time. That multiplied by 5 would give, for 5 


Divided: by 5 
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years, $14,421,960. The premiums collected on fire, lightning, hail, and windstorm 
insurance during the 5-year period, affected by the reduction order, was $71,347,512. 


$14,421,960 
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—with the reduction of 10 per cent. in full operation and the increase of 15 per cent. 
in operation as far as it was probably applied at that time. This is more than the 8 
per cent. conceded to be a reasonable profit, and it would be increased in subsequent 
years as the 15 per cent. increase was applied until the total yield would be much 
more than the conceded reasonable profit. 

[19] Therefore, we conclude that on the evidence before the referee and the trial 
court the reduction order was authorized as it was made. The judgment of the trial 
court is therefore reversed, and the proceeding dismissed. 

Atwood, Graves, and Walker, JJ., concur. 

Ragland, J., and Blair, C. J., dissent. 

Otto, J., not sitting. 

RAGLAND, J. 1 am unable to concur in some of the conclusions reached in the 
majority opinion. The questions involved are not only of present moment but as time 
goes on will become increasingly important. For that reason I feel it incumbent 
upon me to set forth in some measure the grounds of my dissent. For lack of time 
to prepare a dissenting opinion which accords with conventional standards I shall 
content myself by quoting from the opinion prepared by me soon after the submission 
of the case, three paragraphs, dealing respectively with the questions of investment 
earnings, interest on unearned premiums and the proper method of determining profits 
—whether on the basis of earned premiums or that of premiums received, and then 
adding very briefly the specific grounds on which I base my non-concurrence. 

“ 


“The assumption by the State of the power to regulate the rates which may be 
charged for insurance, on the ground that the business is clothed with a public 
interest, is of comparatively recent origin, the first statute in this state having that 
end in view (Sections 6283 and 6284, R. S. 1919) having been enacted in 1915. 
Whether investment earnings of the insurers should be taken into account in deter- 
mining rates, as well as many other questions having a bearing on rate regulation, 
must therefore be resolved upon a consideration of the nature of the business of 
underwriting and the application of general principles rather than upon precedent. 

“The underlying economic principle of all insurance is the distribution of loss 
resulting from designated perils among a great many persons so that the loss to the 
individual will be thereby minimized. The business of fire insurance contemplates the 
existence of a known danger to which all property owners are exposed but from 
which only a few will suffer loss. The function of the insurer is to collect from the 
great number exposed to the peril a sufficient sum to reimburse the few who actually 
suffer loss therefrom. And this is true whether the insurer be a mutual company, or a 
stock company. There are certain fundamental differences, however, between a mutual 
company and a stock company which affect the amount of premiums which each may 
rightfully collect from its policyholders. .Speaking generally, a mutual company may 
collect from the persons insured only such sums as in the aggregate will cover the 
losses, which under the law of average can with reasonable certainty be forecast, and 
in addition thereto such further sums as are necessary to meet the expense of con- 
ducting the business. If such sums prove to be inadequate the insured persons are 
subject to assessments to the extent necessary to make up the deficit. The policy- 
holders of stock companies on the other hand are not subject to any such contingent 
liability. In consideration of definite and fixed premiums these companies assume 
all liability including that for losses resulting from an abnormal experience. For its 
services in underwriting, that is, collecting from the many a fund with which to pay, 
and paying, the losses of the few, and the assumption of all liability for losses, a 
stock company is entitled to remuneration. Consequently it may rightfully exact 
premiums which in addition to paying losses and expenses will be sufficient to yield 
a reasonable profit. The security of such an underwriting profit is in fact the funda- 
mental purpose for which all stock companies are organized. 

“In the case of a mutual company the contingent liability of all the persons holding 
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similar contracts is deemed a sufficient guaranty that the funds necessary to pay the 
losses suffered by the few will in any event be forthcoming. But as the contracts of 
a stock company have no such security behind them, such a company is required by 
economic as well as by municipal law to have at hand at, all times a sufficient fund, 
in cash or prescribed securities, to discharge in full every liability which it has 
assumed or incurred. Such fund is made up for the most part of capital stock and 
surplus, the surplus in the first instance as well as the capital stock being contributed 
by the stockholders of the company. This fund is not in any proper sense employed 
in the business of underwriting. It is in the nature of a pledge put up by the insurer 
to secure the performance on its part of its several undertakings, and if in an emer- 
gency the fund be called upon for the payment of losses or expenses to such an extent 
that it no longer covers the company’s maximum liability, it must be immediately 
repaired by contributions from the stockholders, or else the company must cease busi- 
ness. The capital and surplus being therefore a guaranty fund must at all times be 
kept intact. It is not, however, permitted to remain inactive but is invested in interest- 
bearing securities. The earnings from these investments are a by-product, so to speak, 
of the busness.of underwriting, a business always initiated and prosecuted for the pur- 
pose of making an underwriting profit. As already pointed out a stock company is 
clearly entitled to a reasonable underwriting profit on account of the service it renders 
and the liability it assumes. Can there be any reason why it is not entitled to receive 
in addition such returns as it may be able to secure from the funds it has been com- 
pelled to withdraw from the active channels of trade and commerce in order merely 
to furnish the requisite guaranty that it will perform its contracts as an insurer? 
On what theory of law or morals can it be compelled to accept earnings on its own 
capital independently employed in lieu of the reasonable profit it is entitled to derive 
from the business of writing insurance, or even in reduction of that profit? 

“Impressed with the great peril of conflagrations, such as the Chicago Fire and 
later the San Francisco Fire, the majority of stock companies began a number of years 
ago to largely augment their capital and surplus. This was accomplished through 
additional contributions by the stockholders and the passing to the surplus earnings 
of all kinds instead of distributing them as profits. Through this process millions 
of dollars were in the course of time added to the surplus of most of the companies. 
As a consequence the interest earnings on the capital and surplus now yield in many 
instances dividends which, if computed on the basis of capital stock, are enormous, 
and are more than generous if reckoned on combined capital and surplus. To take 
these investment earnings into consideration in determining insurance rates is equiva- 
lent to the State saying to the companies: Inasmuch as the returns on your invest- 
ments are now sufficient to yield you a reasonable profit, you must hereafter write 
insurance and subject your accumulated capital to its hazards without compensation. 

“Appellant in support of his argument that the investment earnings of insurance 
companies must be taken into account in determining rates cites cases holding in effect 
that the owner of private capital who employs it in the public service is entitled to a 
reasonable return thereon and nothing more. These cases are without application. 
The insurance companies are not asking for any return on their private funds, even 
if they be deemed to be employed in the business of writing insurance. They are 
satisfied with the returns accruing to them from an independent source and the State 
cannot confiscate those returns under the guise of regulating rates of insurance. 

“There appears to be some apprehension on the part of appellant lest policyholders 
in this State be charged with rates which are based in part on losses arising from the 
unsafe investment of funds. If in the foregoing we have set forth a proper con- 
ception of the relation of the capital and surplus of a stock company to its business 
of writing insurance, it follows inevitably that investment losses cannot be recouped 
through increased underwriting charges, but must be made good, if at all, by contri- 
butions from the stockholders. ig 


“Fire insurance policies are ordinarily written for terms of one, three or five years. 
A single premium is paid in advance for the insurance for the full term whatever it 
may be. Under the provisions of all policies an insured may at any time during the 
term, if he so elects, present his policy for cancellation and demand a return of the 
unearned premium. The unearned premium, theoretically at least, is that proportion of 
the whole ptemium which the unexpired time the policy has to run bears to the full 
term for which it was written. According to legal standards, and perhaps economic 
as well, a stock company is solvent when, and only when, it has sufficient assets to 
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pay all of its incurred losses and expenses and return as upon cancellation the un- 
earned premium on all of its policies. 

“The liability growing out of the obligation to return unearned premium is of 
course contingent upon the. insured tendering his policy for cancellation. In order to 
ascertain the exact extent of this contingent liability ot an individual company at a 
given time, it would be necessary to make the computation on each of its outstanding 
policies. This being manifestly impracticable where there is a large volume of insur- 
ance in force to which new policies are being added daily and with respect to which 
the unearned premium is constantly changing through the lapse of time, arbitrary 
standards have been set up for determining the unearned premium liability. Under 
the Missouri Statute it is ‘estimated by taking fifty per cent. of the gross premiums 
on all unexpired fire risks that have less than one year to run, and a pro rata of all 
those premiums on risks that have more than one year to run.’ Section 6222, R. S. 
1919, in insurance parlance ‘a reserve’ is maintained to cover unearned premium lia- 
bility. But such ‘a reserve’ is purely a bookkeeping fiction. The rates are not loaded 
for the purpose of creating such a separate fund. None in fact exists. The phrase 
‘unearned premium reserve’ merely designates the amount of the contingent liability 
to which all the assets of a company are subject. Of course if those assets are not 
sufficient both to discharge incurred liabilities and to cover the contingent liability a 
proper ‘reserve’ is not being maintained. 


“All the assets of a stock fire insurance company, by whatever name designated, 
are its absolute property, and so long as it is a solvent going concern its policyholders 
have no more interest therein than the creditors, actual and potential, of a trading cor- 
poration have in its assets under similar conditions. They are not entitled therefore 
to appropriate earnings arising from the investment of any part of the company’s 
assets to the reduction of the cost of their insurance below a figure that will yield 
a reasonable underwriting profit. 


“Til. 


“Section 6282, R. S. 1919, is in pari materia with Section 6283 heretofore set out. 
A reading of the two sections together makes it clear that the ‘earnings in this State’ 
referred to in the latter are to be determined from the aggregate amount of * * * 
premiums, losses and expenses for or on account of business within the State for the 
five preceding years * * * and in addition thereto * * * earnings on unearned 
premiums.’ For constitutional reasons indicated in a preceding paragraph ‘earnings 
en unearned premiums’ must be eliminated from consideration. The intent of the 
Statute in other respects must, if it can be ascertained, be given effect. 


“As heretofore stated it is thé contention of the companies that the’ earnings of 

a given period on which underwriting profit can be predicated are determined by de- 
ducting from the premiums earned during that time the losses and expenses incurred. 
The method employed for ascertaining the amount of premiums earned is this: Add 
the unearned premiums at the beginning of the period to the aggregate net premiums 
received during that time and deduct from the sum the premiums unearned at the 
end of the period. Incurred losses and expenses are arrived at in this way: Subtract 
the outstanding incurred losses and expenses at the beginning of the period from the 
losses and expenses paid during that time and then add the losses and expenses un- 
paid and outstanding at the end of the period. According to the method of determining 

earnings just outlined respondents lost during the period in question in their under- 
writing business $7,010,200. During the entire period their business was steadily ex- 
panding, the rate of increase being pronounced. As a consequence the figure indi- 
cating unearned premium at the end of the period was much larger than the one rep- 
resenting unearned premium at the beginning. Had those figures been transposed, 
that is, if the larger one had represented the unearned premiums at the beginning of 
the period and the smaller one the unearned premiums at its close, according to the 
method of computing earnings just described the companies would have an under- 
writing profit of more than $9,000,000. To express it differently: when the com- 
panies are prosperous and increasing the volume of their business, according to this 
method of computing earnings, they are losing money; when their underwriting is 
falling off they are piling up profit. It should not be forgotten that ‘unearned pre- 
mium’ is but an arbitrary measure of contingent liability. Such liability while it neces- 
sarily increases with an expanding business is by no means a true exponent of under- 
writing earnings. An insurance accountant of many years experience, testifying for 
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respondents, stated that while the fire insurance business had been rapidly increasing 
in volume during the last twenty years, the companies according to the method of 
computing earnings which they now invoke had during the whole of that time made 
an underwriting profit of less than one per cent. It was the witness’ theory that the 
huge surpluses which they have managed to accumulate during that time resulted 
from investment earnings, but it is unbelievable that corporations organized for profit 
would have continued for such length of time to hazard their capital in the business 
of underwriting if that business in fact yielded no profit. The method of determin- 
ing profit which respondents seek to have applied is clearly unsound. 

“In their bookkeeping the companies at the close of each year strike what their 
accountants term a trade balance. This balance is derived by deducting from the 
aggregate net premiums received during the year the total losses and expenses paid 
during that time. The net premiums consist of all premiums received less the pro rata 
returned upon cancellation and sums paid for reinsurance. When a loss occurs an 
estimate of the amount is entered upon the books as an ‘incurred loss.’ When the loss 
is subsequently adjusted it is paid. The amount paid is frequently reduced by salvage 
or recoverable reinsurance. But losses regardless of when they occurred are paid 
cut of current premium receipts. The distinction between incurred expenses and paid 
expenses is negligible. All expenses with the exception of taxes are ordinarily paid 
within the year in which they are incurred. 

“The annual trade balance of a company engaged in a continuing business, being 
the difference between its receipts on the one hand and its expeditures on the other, 
during the preceding year, must necessarily reflect with a fair degree of accuracy its 
earnings for that period. To be sure such a balance would not be indicative of 
sulvency as heretofore defined, nor would it properly represent net earnings if the dis- 
tribution of assets upon dissolution were involved but nevertheless it cannot be gain- 
said that it does in fact constitute the clear earnings of the period embraced, if that 
period be considered apart from those which preceded it and those which follow, as 
is the case where a basis for rate regulation under the Statute is sought. 

“Based on the conclusions reached in the preceding paragraphs we are of the 
opinion that the ‘aggregate amount of * * * premiums, losses and expenses for or 
or on account of business within this state * * * for * * * five years next preceding’ in- 
tended by the Legislature were the aggregate net premiums received and the losses 
and expenses paid during the five-year period. That is the construction which has 
been placed upon the Statute by the insurance department of the State at all times 
since its enactment, and the construction which the plaintiff companies themselves have 
heretofore acquiesced in and acted upon in their applications for increase of rates. 
The stand now taken by them has the appearance therefore of having been contrived 
by ingenious counsel, or by possibly more ingenious insurance accountants, for the 
purposes of this case. On the basis of premiums received and reported losses and 
expenses paid the companies earned during the test period in question an underwriting 
profit of $3,341,124, or four per cent. of the aggregate net premiums.” 

The only material divergence between the foregoing and the majority opinion 
dealing with the same subject-matter is in respect to paragraph II. The latter opinion 
holds that, in determining the underwriting profits of the companies, interest on un- 
earned premiums must be taken into accoupt. The argument through which this con- 
clusion is derived is in substance this: Unearned premium must, constructively at least, 
be segregated and kept apart from the other funds of the companies and held intact 
so that until it is earned it will at all times be available for return to the policyholder 
if cancellation be demanded, or for reinsuring if the insurer becomes insolvent or quits 
business, and as the unearned premium cannot be distributed among the stockholders 
as profits, but must be kept on hand until earned, the mterest accruing on it is attribut- 
able to the underwriting business and is therefore one of the profit-making elements 
of that business. This reasoning seems to me to be specious. There is no Magic in 
the word “attributable.” The interest earnings on so much of the companies’ assets 
as would be consumed in re-insuring all of their risks are no more attributable to the 
underwriting business than are the earnings on the remainder of their assets, and it 
is conceded by the opinion thet the latter cannot be taken into consideration in deter- 
minine underwriting profits. If however, the view that interest on unearned nreniums 
should be charged up to the insurer in determining his underwriting profits he the 
correct one, then the method of arriving at profits which takes une2rned premiums into 
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account is wrong. Unearned premium, in whole or in part, cannot be reckoned as 
profit and at the same time the insurer be required to pay interest on it to the policy- 
holder. 

There is but one theory consistent with the companies’ constitutional rights upon 
which it can be held that they must account for interest on unearned premiums, 
namely ; that the premiums, being paid in advance, must be regarded as in a sense the 
moneys of the policyholders until earned by the lapse of time. For if the premiums 
as soon as they are received by an insurer become without qualification his absolute 
property, then certainly he cannot be required to pay to the policyholders interest on 
them, or what is tantamount thereto, apply such interest to the reduction of the cost 
of their insurance. Such a requirement in that view would be plain confiscation. And 
if the premiums belong to the policyholders until earned then until that time arrives 
the insurer cannot strike a balance for the purpose of ascertaining his profits. In 
other words, if the interest on unearned premiums enter into underwriting profits, such 
profits must be determined upon the earned premium basis. 

For many years antedating the enactment of our rate statute it was the universal 
custom and practice of stock fire insurance companies to compute their underwriting 
profits on the basis of earned premiums. And that is the basis for determining the 
net income accruing from the business of underwriting as recognized in the income 
tax laws both of England and the United States. It is therefore entirely possible that 
our rate statute contemplates the same method of asceraining underwriting earnings 
and profits, and, if so, that the statute be upheld with respect to its provision that the 
earnings on unearned premiums shall be taken into account. But be that as it may, 
it is clear to my mind that the majority opinion is wrong in holding on the one hand 
that underwriting profits must be determined upon the basis of premiums received, 
which includes both the earned and unearned, and on the other hand that interest on 
unearned premiums must be taken into account. 

The majority opinion further holds that the increase of rates ordered in 1920, and 
which had not become effective at the time the reduction order was made, should be 
taken into consideration. To this I do not agree. The power as well as the duty, 
to order a reduction of rates is predicated by the Statute upon this fact: that “it 
appears that the result of the earnings * * for five years next preceding such investi- 
gation shows there has been an aggregate profit * * * in excess of what is reasonable.” 
In the face of this plain and unambiguous language how can it be held that the esti- 
mated earnings of a future period may be made the basis of such an order? There is 
no call for either a strict or a liberal construction of the Statute. If its words be 
taken in their usual and ordinary sense there can be no mistake as to its meaning. The 
so-called liberal construction employed in the opinion merely masks the attempt to 
judicially improve (?) the handiwork of the Legislature. 

Blair, C. J., concurs. 


HAYWARD v. FIDELITY-PHCENIX FIRE INS. CO. (No. 15599.) 
(Kansas City Court of Appeals. Missouri. April 5, 1926. Certiorari Denied 
June 23, 1926.) 

285 Southwestern Reporter 144. 

1. INSURANCE. . 

Owner contracting to sell elevator, retaining title as trustee for purchaser until 
resold, has an insurable interest in elevator. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 
2. INSURANCE. . 


Any title or interest in property legal or equitable will support contract of insur- 
ance thereon. 


{For other cases, see Insurance, Dec. Dig. § 115[1].) 

3. INSURANCE—FRAUD OF PARTY ORIGINALLY INSURED DOES NOT 
MAKE FIRE POLICY VOID AS AGAINST ASSIGNEE OF POLICY 
AND PURCHASER OF PROPERTY INNOCENT OF FRAUD 
Fraud of party originally insured, in agreeing with insurer’s agent not to notify 

company of change of interest in insured property, does not make fire policy void as 

against assignee of policy and purchaser of property innocent of fraud. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 
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4. INSURANCE—NEW CONTRACT ARISING BETWEEN INSURER AND 
ASSIGNEE OF FIRE POLICY ON ASSIGNMENT TO PURCHASER OF 
PROPERTY IS NOT AFFECTED BY FRAUD OF PARTY ORIGINALLY 
INSURED. 

Consent by insurer to assignment of fire policy to purchaser of insured property 
gives rise to a new and independent contract between insurer and assignee, which is 
unaffected by fraud of party originally insured. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 

5. INSURANCE. ¥A 
Rule that assignee of fire policy is not liable for deliquency of party originally 

insured is not inconsistent with rule that policy void in its inception for lack of insur- 

able interest cannot be validated by subsequent assignment. 


(For other cases, see Insurance, Dec. Dig. § 311[2].) 

6. INSURANCE—INSURER, CLAIMING FIRE POLICY TO BE VOID FROM 
ITS INCEPTION, MUST TENDER BACK PREMIUMS OR BE 
ESTOPPED FROM MAKNG SUCH CLAIM. 

Insurer, claiming fire policy to be void from its inception because of agreement by 
msured with agent not to notify insurer of change of title to insured property, must 
tender back premiums or be estopped from making such claim. 

(For other cases, see Insurance, Dec: Dig. § 392[1].) 


7. INSURANCE—INSURER IS ESTOPPED TO DENY THAT INSURED 
PROPERTY IS WORTH LESS THAN AMOUNT OF INSURANCE, OR 
TO CLAIM EXCESSIVE INSURANCE UNDER FIRE POLICY PER- 
MITTING ADDITIONAL INSURANCE (REV. ST. 1919, §§ 6230, 6239). 
Under Rev. St. 1919, §§ 6230, 6239, insurer insuring elevator for $5,000 under 

fire policy expressly permitting additional insurance is estopped to deny that elevator 

was worth less than such sum, or to claim that property was excessively insured, be- 
cause of additional policy taken out by insured. 
(For other cases, see Insurance, Dec. Dig. §§ 387, 500.) 


8. INSURANCE—PETITION, ALLEGING ISSUANCE OF FIRE POLICY ON 
VENDOR’S ELEVATOR AND SALE TO PLAINTIFF, HELD SUFFI- 
CIENT, IN ABSENCE OF ATTACK AT TRIAL, TO ALLEGED OWNER- 
SHIP BY VENDOR AT TIME OF ISSUANCE OF POLICY AND IN 
PLAINTIFF AT TIME OF FIRE. 

Petition, alleging issuance of fire policy to plaintiff’s vendor “upon his elevator,” 
and that elevator was sold to plaintiff and policy assigned, held sufficient, in absence 
of attack at trial, to allege ownership of elevator in plaintiff’s vendor at time policy 
was issued, and in plaintiff at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 633.) 

9. INSURANCE. 

Petition to recover on fire policy should aver ownership or insurable interest at 
time insurance is taken out and at time of loss. 


(For other cases, see Insurance, Dec. Dig. § 630.) 


Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 

Suit by Frank Hayward against the Fidelity-Phenix Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Fyke, Snyder & Hume and Crow & Newman, all of Kansas City, for appellant. 

Strother, Campbell & Strother, of Kansas City, and L. T. Dryden, of Inde- 
pendence, for respondent. 

BLanpD, J. This is a suit on a policy of fire insurance in the sum of $2,000, issued’ 
by defendant on a grain elevator located at Whitman, Mo. There was a verdict 
and judgment in favor of plaintiff in the sum of $2,143, and defendant has appealed. 

In his petition plaintiff alleged that on February 7, 1923, defendant executed and 
delivered the policy of insurance sued upon to one Arch McGilvray, wherein and upon 
certain considerations defendant insured said McGilvray against loss or damage by 
fire in the sum of $2,000 “upon his elevator building, known as the Wabash elevator, 
* * * in the town of Whitman” (italics our), for a term to expire on February 7, 1924. 
It further alleged that on or about August 16, 1923, McGilvray sold and transferred 
the elevator building to plaintiff and assigned the policy of insurance to plaintiff, which 
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assignment was consented to by defendant on said day, the assignment and the con- 
sent being indorsed in writing upon the policy; that on the 2d day of November, 1923, 
the elevator was totally destroyed by fire, resulting in a total loss of $12,000. Judg- 
ment against defendant in the sum of $2,000 was prayed. 

The answer alleged that prior to the Ist day of March, 1923, McGilvray was the 
owner of the property, but on that day he sold the same to one H. C. Atterbury and 
pleaded a condition of the policy providing that the entire policy should be void 
should any change “take place in the interest, title or possession of the subject of in- 
surance * * * by voluntary act of the insured or otherwise”; that Atterbury became 
the owner of the property by contract or deed on March 1, 1923, and continued to be 
the owner until August, 1923, when he sold the property to plaintiff; that thereafter, 
at the direction of Atterbury, McGilvray executed a deed to plaintiff, and the de- 
fendant did not at any time consent to or know of any conveyance from McGilvray 
to Atterbury; and that the policy was void for that reason. It is further alleged in 
the answer that plaintiff burned the property described in the petition. The answer 
further alleged that the property did not exceed in value the sum of $1,750, and that 
after the purchase of the property plaintiff procured additional insurance in the sum 
of $4,000 upon it, making a total of $9,000 of fire insurance that plaintiff believed he 
carried on the elevator, and that this greatly increased the hazard carried by the de- 
fendant and was a fraud upon the defendant and for that reason the policy was void. 
The reply was a general denial. 

The testimony shows that Whitman was a “boom town” in 1918, and that it had 
two elevators which had been erected several years prior to 1923, and that at the latter 
time the boom had burst. However, there was evidence that Whitman was located in 
a grain country, and that the business of the elevators was not dependent upon the 
patronage of the town people; that on December 15, 1922, the defendant had issued 
policies of insurance on one of these elevators, being the one in question, to the extent 
of $5,000, and by renewals had that amount of insurance on the property at the time 
it was purchased by plaintiff on August 16, 1923, and at‘ the time of the fire. One 
of these policies fell due on February 7, 1923, and was on that day renewed by the 
defendant; this is the policy in suit. 

On December 15, 1923, McGilvray agreed in writing to sell and deliver to Atter- 
bury the elevator in question, and from that time until August 16, 1923, when the 
elevator was conveyed by McGilvray to plaintiff, McGilvray was in possession thereof 
as tenant of Atterbury. The contract of sale recited that McGilvray agreed to con- 
vey to Atterbury the two elevators in the town of Whitman free and clear of all 
incumbrances in exchange for a farm owned by Atterbury; it contained the usual 
clause in reference to the furnishing of abstracts and time for examination of the 
same, and provided that the deeds should be delivered as soon as the titles were 
“approved.” Atterbury agreed to procure a loan of $8,000 on the farm. There was 
another written contract had between Atterbury and McGilvray which had been lost. 
In this latter contract McGilvray agreed to lend Atterbury $1,500 on the elevator. 
There is no evidence that this loan was actually made. By the provisions of this 
contract the title to the elevator was to remain in McGilvray. This latter provision 
was made on account of the fact that Atterbury was fearful that if the insurance 
company knew that the elevator had come into “a trader’s hands” it might cancel the 
insurance, so it was provided that McGilvray retain title until the elevators were sold 
by Atterbury, at which time McGilvray should convey them to whomever Atterbury 
designated. It seems that Atterbury conveyed the farm to McGilvray. 

Atterbury told defendant’s agent at Whitman not to notify the company of the 
sale of the elevators, and the agent agreed to this and did not so notify the company. 
No assignment of the policy in suit was made by McGilvray to Atterbury. Along in 
June, 1923, Atterbury commenced negotiations with plaintiff for the sale of the ele- 
vators, culminating in plaintiff's buying them for $3,500 and the deeding of them to 
plaintiff by -McGilvray on August 16, 1923. During the negotiations between Atter- 
bury and plaintiff, plaintiff was not informed in what capacity Atterbury was acting, 
whether as agent or owner of the elevators, and did not know who the actual owner 
was until the deal was closed, when he was informed that McGilvray held the title 
and would sign the deed. After the deal was closed, Atterbury gave plaintiff the 
contract of December 15, 1922, between Atterbury end McGilvray. Prior to the 
time plaintiff purchased the elevators he did not know of the agreement between Mc- 
Gilvray and Atterbury concerning the sale of the elevators; of course, he knew noth- 
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ing of the agreement not to notify defendant of any change in the title or possession 
of the elevators. 

As before stated, the policy in suit was assigned by McGilvray to plaintiff on 
August 16, 1923, and defendant’s consent to the assignment was on that day made in 
writing by defendant’s agent at Whitman and the company immediately notified. 
The consent reads as follows: 

“The Fidelity-Phenix Fire Insurance Company of New York hereby consents 
that the interest of Arch McGilvray as owner of the property covered by this policy 
be assigned to Frank Hayward.” 

Plaintiff procured an architect to estimate the cost of rebuilding the elevators, and 
the latter found that it would cost $14,000 to re-construct of new materials the one 
in question, and that it had depreciated in value from 5 to 10 per cent.; that the other 
elevator would cost $11,254 to rebuild; and that it had depreciated in value not more 
than 5 per cent. Plaintiff testified that in buying the two elevators he pro rated the 
purchase price as follows: $2,250 to the elevator in question and $1,250 for the other 
elevator. Aiter plaintiff bought the property, he procured $4,000 additional insurance 
on the elevator in question, but the policy in suit expressly permitted other insurance. 
Defendant had no knowledge that the additional insurance had been procured. The 
two elevators were conveyed by separate deeds; the deed to the elevator in question 
recites a consideration of $6,500, and the other elevator a consideration of $5,500. 
Plaintiff claims that he had nothing to do with the insertion of these considerations 
in the deeds. Defendant’s evidence tended to show to the contrary. 

At the close of all the evidence, defendant offered a demurrer to the evidence, 
which was refused by the court. Defendant did not offer any other instructions. At 
the request of plaintiff, the court instructed the jury that they should find for him 
unless they found that plaintiff caused the elevator to be burned, and that the burden 
of showing this was upon defendant. Defendant complains of the giving of this 
instruction. 

It is first insisted that the court erred in refusing to give the peremptory instruc- 
tion for the reason that it is claimed that the evidence shows without contradiction that 
Atterbury became the sole, absolute, and unconditional owner of the elevator on 
December 15, 1922, and that as the policy was issued to McGilvray on February 7, 
1923, it was absolutely void as a gaming contract because McGilvray had no insur- 
able interest in the property when the policy was written; that McGilvray assigned no 
greater interest to plaintiff than McGilvray had; that McGilvray having no interest 
in the property, and the policy being void, he could not have assigned any interest “as 
owner” of the property as recited in the assignment and defendant’s consent thereto. 

[1] Without passing upon the effect of the admission in defendant’s answer that 
McGilvray owned the elevator in question to March 1, 1923 (as defendant says the 
case was tried upon the theory that McGilvray sold the elevator to Atterbury in 
December, 1922), we think there is no question but that under the contracts mentioned 
McGilvray had an insurable interest in the property on February 7, 1923, when the 
policy in suit was written by the defendant on the elevator in question. McGilvray 
was to hold the title for Atterbury until such time as Atterbury sold the property, 
at which time McGilvray was to deed it to the buyer. In this manner McGilvray re- 
tained the legal title to the elevator, holding the property as trustee for Atterbury. 
Fonda v. Sage, 46 Barb. (N. Y.) 109; Bartz v. Paff et al., 95 Wis. 95, 69 N. W. 297, 
37 L. R. A. 848; Ryder v. Loomis, 161 Mass. 161, 36 N. E. 836. 

[2] It is well settled that— 

“Any title or interest in the property, legal or equitable, will support a contract of 
insurance on such property.” 26 C. J. 20. 

“That a trustee having no personal intérest in the property may procure an in- 
‘surance on it, is a doctrine too well settled to need a citation of authorities to confirm 
it. As early as 1802, the judges of the Exchequer Chamber, in the case of Lucena 
Ve Craufurd, 3 Bosanquet & Puller, 75, held, that an agent, trustee, or consignee could 
insure, and that it was not necessary that the assured should have a beneficial interest 
in the property insured, and the rule established by this case, has ever since been fol- 
lowed by the courts of this country and Eugland. 

“A trustee, therefore, having the right, is justified in insuring the property, even 
to its full value, although there is no obligation on him, in the absence of express 
directions, to insure at all.” Ins. Co. v. Chase, 5 Wall. 509, 513, 514 (18 L. Ed. 524). 

See, also, Shaw v. A&tna Ins. Co., 49 Mo. 578, 8 Am. Rep. 150; Travis v. Ins. 
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Co., 32 Mo. App. 198, 206; Sibley v. Ins. Co., 57 Mich. 14, 23 N. W. 743; Lerow v. 
Wilmarth and Trustee, 91 Mass. (9 Allen) 382. 

[3-5] It is claimed that on account of the fraud of Atterbury, McGilvray and 
defendant’s agent at Whitman in agreeing not to notify the company of the change of 
interest in the elevator, the policy became void. Plaintiff was not a party to this fraud 
and knew nothing of it prior to the assignment of the policy to him. Where an 
assignment of the policy to a purchaser of the insured property has been consented 
to by the insurer, a new and independent contract arises between the insurer and the 
assignee, and the contract is not affected by the fraud of the party originally insured. 
Ellis v. Council Bluffs Ins. Co., 64 Iowa, 507, 20 N. W. 782. The purchaser of the 
property and the assignee of the policy cannot be held liable for the delinquency of 
the party originally insured. Bayless v. Ins. Co., 106 Mo. App. 684, 688, 80 S. W. 289; 
Ins. Co. v. Construction Co., 163 Mo. App. 504, 520, 143 S. W. 845; 26 C. J. 134, 135. 
This holding is not inconsistent with the ruling in this state that a policy, void in its 
inception on account of lack of insurable interest in the polcyholder, cannot be 
validated by a subsequent assignment. Froehly v. Ins. Co., 32 Mo. App. 302; Vining 
v. Ins. Co., 89 Mo. App. 311, 321; Jecko v. Ins. Co., 7 Mo. App. 308. The reason for 
this distinction is that where there is no insurable interest the contract is merely a 
gaming contract, and it would be against public policy to give any effect to it. 

[6] In addition to this, the contention of the defendant amounts to a claim that the 
policy was void from its inception on account of the agreement had with the agent not 
to notify the company of the change in condition of the title to the property insured. 
This being the case, the duty was upon the defendant to tender back the premiums, 
which it has failed to do, ig it is now estopped from making the contention. Caldwell 
v. Ins. Co. (Mo. App.) 245 S. W. 602, 605, and cases therein cited. 

As to the question of fraud on the part of plaintiff in procuring the $4, 000 addi- 
tional insurance, defendant admits that it is unable to find any authorities to support 
its contention that the policy is void on account of the procuring of what it claims to 
be grossly excessive insurance by plaintiff upon the elevator. In this connection 
it will be noted that the answer sets up this matter as a defense to the suit, and that 
plaintiff’s instruction wholly fails to cover this defense, although it directs a verdict, 
and there was no instruction given by the defendant or the court on its own motion 
covering this defense. Of course, if there is any merit in the defense, plaintiff’s in- 
struction No. 1 was erroneous. There is evidence in the record tending to show that 
the elevator was worth only $2,250, and, if this is true, of course, the elevator was 
grossly overinsured. But is defendant in a position to take advantage of this cir- 
cumstance, even though it be a defense to a suit on an insurance policy, in the absence 
of a provision in the policy against additional insurance? Policies of this kind some- 
times contain a stipulation that it should be void if additional insurance is procured on 
the property without insurer’s consent. A provision of this character is inserted 
upon the assumption that the insured will be less careful to protect his property from 
loss in proportion to the amount his insurance is increased, but it is held that a policy 
containing no such stipulation is not invalidated by the procuring of such insurance. 
26 C. J. 256. 

Here the policy expressly permits additional insurance. If defendant’s conten- 
tention that the elevator was only worth $2,250 is correct, it had already over-insured 
the property, for the reason that it carried on it $5,000 in insurance. In addition to 
over-insuring the property, it permitted other insurance, which, in effect, constituted 
an invitation to plaintiff to take out additional insurance. It did not seem to be 
vitally interested in the question of over-insurance. The practice of insurance com- 
panies of holding out a bait to property owners by over-insuring their property, and 
when a loss occurred claiming that the’ property was not worth the amount of the 
insurance, to the great disappointment of the insured after thus appealing to his 
avarice, resulted in the enactment in this state of the Valued Policy Law (Section 
6239, R. S. 1919). This statute was enacted to advise insurance companies in advance 
that they would be held to the value agreed upon when the insurance was written and 
was plainly for the purpose of discouraging over-insurance and a of prop- 
erty by the insured. Daggs v. Ins. Co., 136 Mo. 382, 394, 395, 38 S . W. 85, 35 L. R. A. 
227, 58 Am. St. Rep. 638. The practice of insurance companies in grossly over- 
insuring property, as there is much evidence to show was done in this case, has re- 
sulted in such a huge fire loss in this country as to amount almost to a national dis- 
grace. The fact that the practice continues, notwithstanding the enactment of the 
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statute, suggests that the companies do not ultimately stand these losses, but that they 
are reflected in the cost of insurance to policyholders. 

[7] By virtue of section 6230, R. S. 1919, defendant is estopped to deny that the 
elevator was worth at least $5,000, the amount of insurance it carried upon it, and 
owing to the fact that it agreed that unlimited additional insurance might be taken 
out on the building, it is estopped to claim that the property was excessively insured, 
conceding that such a defense would be a valid one where the policy merely says 
nothing about additional insurance. 

[8, 9]It is insisted that the petition does not state a cause of action. This claim 
is based on the contention that it is not alleged that plaintiff was the owner of the 
property at the time of the issuance of the policy, or that the owner of the property 
at that time had assigned the policy to plaintiff with the consent of the company; it 
being claimed that McGilvray was not the owner of the property at the time he con- 
veyed the property and assigned the policy to plaintiff or at the time .the policy was 
executed. The rule is that the petition “should aver an ownership or insurable inter- 
est at the time the insurance was taken and at time of loss.’’ Gustin v. Concordia Fire 
Ins. Co., 90 Mo. App. 373, 376. There was no attack made on the petition in the 
trial court, and we think that the allegations contained in it were sufficient to allege 
ownership in McGilvray at the time the policy was taken out and in plaintiff at the time 
of the fire. The allegation of ownership in McGilvray was broad enough to let in 
evidence of the ownership of the legal title in McGilvray. McGilvray conveyed the 
legal and equitable title to the property to plaintiff, which legal title the former 
owned as trustee at the time the policy was taken out. When the policy was executed, 
McGilvray was the owner of the property to the extent that he had an insurable inter- 
est therein to the whole value of the elevator. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


ALLEN v. FIDELITY- PHENIX INS. CO. OF NEW YORK. (No. 15355.) 
(Kansas City Court of Appeals. Missouri. July 6, 1926.) 
285 Southwestern Reporter 761. 
2. INSURANCE. 


Duplicate policy, issued upon loss of original, was merely substitute for original, 
or evidence of lost instrument, and was not new contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
4. INSURANCE. 


Assignment of fire policy to mortgagee to extent of its interest, and attachment 
of loss payable clause did not create new contract, but merely made it appointee to re- 
ceive payment in case of loss, and its rights were no greater than those of insured. 

(For other cases, see Insurance, Dec. Dig. § 221.) 


Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 

Suit by Carl S. Allen against the Fidelity-Phenix Insurance Company of New 
York. Judgment for defendant, and plaintiff appeals. Affirmed. 

Mosman, Rogers & Buzard, of Kansas City, Davis & Ashby, of Chillicothe, and 
A. G. Knight, of Trenton, for appellant. 

Crow & Newman, of: Kansas City, and J. H. Taylor, of Chillicothe, for re- 
spondent. 

Bianp, J. This is a suit upon a fire insurance policy. The case was tried by the 
court sitting as a jury, resulting in a judgment for defendant, and plaintiff has 
appealed. 

The facts show that on April 26, 1917, defendant issued to one A. P. Knight a 
fire insurance policy covering certain property owned by him, including a barn, hay, 
and machinery; the barn was insured in the sum of $500, the hay in the sum of $25, 
and the machinery in the sum of $50. There is a controversy between the parties as 
to whether the insurance ran for 5 or 6 years; defendant claiming the former, and 
plaintiff the. latter. 

On December 23, 1920, A. P. Knight and his brother, W. L. Knight, executed 
three promissory notes aggregating $3,022.34, payable, respectively, to plaintiff, the 
Farmers’ Bank of Powersville, and J. W. Kelso. To secure the payment of these 
notes, he, together with his brother, executed a deed of trust to one Trusten Hart, 





942 : The Insurance Law Journal, Vol. 67 [Nov., 1926 


in trust for the above-mentioned parties, conveying certain real estate, and particularly 
40 acres owned by A. P. Knight upon which the barn, hay, and machinery were 
located. The matter of making these loans was transacted for the lenders by one 
Guy P. Allen, plaintiff’s son, cashier of the Farmers’ Bank. At the time of the con- 
veyance above mentioned, Guy- P. Allen requested the Knights to deliver to him the 
insurance policy in question as additional security for the loan. A. P. Knight was 
unable to locate the policy, and defendant was requested to issue a “duplicate.” What 
purported to be a duplicate or a copy of the original policy was forwarded by defend- 
ant’s agent to either A. P. Knight or Guy P. Allen, and, if to the former, it was 
turned over by one of the Knights to said Allen. At any rate the “duplicate” policy 
was held by Allen as security for the notes. 

The policy provided: 

“This policy cannot be assigned to mortgagees or others for purposes of col- 
lateral security ; but in all such cases loss payable clause must be inserted on face of 
policy by the company.” 

“If this policy is made payable, in case of loss, to a third party, it is understood 
and agreed that the only right which such third party shall acquire under it is to 
receive the money which may become due and payable, after the adjustment, or arbitra- 
tion, provided for, has been had.” 

“This insurance is based upon the statements contained in the assured’s applica- 
tion of even number herewith, on file in the company’s office in Chicago, IIl., each 
and every statement of which is hereby specifically made a warranty and a part 
hereof.” 

The policy also provided that it should not be assigned without the consent of the 
company indorsed thereon. 

When the so-called duplicate policy was returned, it had attached thereto a loss 
payable clause reading as follows: 5 

“Total mortgage of $16,000 is hereby permitted. Subject to all the conditions of 
this policy, loss, if any, payable to Trusten Hart & Pollock Brothers, mortgagee, as 
their interest may appear. 

“Chicago, Ill., October 26, 1921.” 

On October 29, 1922, the barn, hay, and machinery were completely destroyed by 
fire. Defendant denied liability on the ground that the policy of insurance had ex- 
pired and that a mistake had been made in making out the duplicate in respect to the 
date of the expiration of the policy, the duplicate showing said date to be April 26, 
1923, whereas defendant claimed the policy expired on April 26, 1922. The deed of 
trust was foreclosed in February, 1923. At the time of the trial, a balance of $2,000 
remained due and unpaid upon the notes. After the foreclosure, the bank and Kelso 
assigned their notes to plaintiff. 

W. L. Knight, testifying for plaintiff, stated that he and his brother, when they 
borrowed the money mentioned supra, were living on farms and within a quarter. of 
a mile of each other;.that they were partners in all of the live stock owned by the 
two until some time in 1920, when his brother’s wife became ill and her husband had 
to take her to a hospital, and “that left it all to me”; that thereafter he attended to 
all of his brother’s affairs; that both he and his brother made the loans, and taht Guy 
P. Allen told them to turn over to him their insurance policies to be kept as security 
for the loan; that when they went for the policies A. P. Knight could not find his, 
so A. P. Knight asked the agent of defendant, Mr. Hamilton, for a “duplicate,” and 
told him to mail it to Guy P. Allen when it was received from the head office by said 
agent. There were two “duplicate” policies obtained, one was the fire insurance 
policy in question, the other a windstorm policy. The windstorm policy shows that 
the date of its expiration was April 26, 1923, the same date as the expiration of 
the fire insurance policy. 

The witness further testified that about the 8th of April, 1922, a loss was suffered 
by windstorm and settlement was made under the duplicate windstorm policy; that, at 
the time of the fire involved in this suit, Guy P. Allen had the duplicate fire insurance 
policy ; that when the windstorm loss occurred the witness dealt with Mr. Cooley; who 
had then become the local agent for the defendant, and also with a man by the name 
of Noah Christ; that, when Cooley and Christ came out to his place to make settle- 
ment, they desired to see the policy; that the witness told them that the windstorm 
and fire policies were at the Farmers’ Bank; that in about two weeks they came back 
and made the settlement; in the meantime the witness had gone to the bank and 





Fire] Allen v. Fidelity Phenix Fire Ins. Co. 943 


examined the policies and found that they had Hamilton’s signature on them; that in 
May, 1922, when they came back Knight asked Cooley how he found the policy sued 
upon herein, and Cooley told him that it was “all right.” Plaintiff offered to prove 
that Knight relied upon the statement of Cooley that the policy was all right, and 
that, if he had known that the defendant would claim that the policy was not in force 
up to the day of the expiration as shown by the duplicate, he would have procured 
other insurance. The court refused to permit plaintiff to make such a showing. 

Hamilton, defendant’s agent, testifying for plaintiff, stated that he took the applica- 
tion for the original policy, and that the application was for a policy of insurance 
for 5 years from April 26, 1917; that the original policy was issued in accordance with 
the application; that in 1921 Guy P. Allen told him that the original policy had been 
lost and that he wanted a duplicate; that he wrote the company, and it sent the dupli- 
cate policy, being the one sued upon; that the premium for the original policy was 
paid for only 5 years; that there was no additional premium paid from April, 1922, to 
April, 1923; that when the duplicate policy was sent to him by the company he read 
it over and saw the date of its expiration and the date it was issued, but did not take 
notice that it was a 6-year policy, that, if he had noticed the error in the policy— 
that is, that it was a 6-year policy instead of 5—he would not have sent it to A. P. 
Knight, the insured; that he overlooked signing the duplicate; that the policy was 
sent to him after the fire by Guy P. Allen for his signature; that at that time Cooley 
had ceased to be defendant’s agent, and the witness was again its representative ; 
that the witness signed it and sent it back to Allen without knowing that it was to 
expire after the date of the real contract between the parties; that he was confused 
by the ‘records that had been kept by Cooley; that, if he had known the facts, he 
would not have signed the duplicate policy expiring in April, 1923; that he had been 
misled by Cooley’s books, and his signing the policy was a mistake. 

Cooley, testifying for plaintiff, stated that he was the agent for the defendant in 
1922, and that he adjusted the Knight windstorim loss, and in doing so was assisted 
by Noah Christ, a special agent for the defendant; that he and Christ found the two 
policies at the Farmers’ Bank, and at this time both of them contained the signa- 
ture of W. H. Hamilton, agent for the defendant; that at that time he had a con- 
versation with Guy P. Allen, who asked him “if these policies were in effect and in 
good shape and the indorsements proper, and in case of loss would they be responsible, 
would the policy be paid,” and that Christ assured Allen “that they would pay all they 
called for”; that at that time the witness knew that Allen was holding the policies, 
because Allen had a mortgage on the place. 

Guy P. Allen, testifying for plaintiff, stated that he had the conversation with 
Cooley and Christ and that he asked Christ “if the indorsements and everything was 
all O. K., if in case of loss I would be fully protected; he told me that those policies 
were just good for what they called for.” Allen further testified, over defendant’s 
objection, that he relied upon this statement and that, if he had had any reason to 
believe that the poicy sued upon expired prior to the date shown in it, he would have 
had the policy renewed. 

The only evidence introduced by defendant was the application for the original 
policy dated April 26, 1917, for a period of 5 years from that date; that proof of loss 
filed by A. P. Knight signed June 19, 1920. showing that the policy was dated on 
April 26, 1917, and terminated on April 26, 1922, an application for an increase in the 
amount of the policy showing date of expiration of policy as April 26, 1922. In re- 
buttal Guy P. Allen testified that he did not know that defendant was claiming that the 
policy expired on April 26, 1922, and that he knew nothing relating to the insurance 
except that shown in the “duplicate” policy. 

The petition is in the usual form. It alleges that the policy was issued on April 
26, 1917, and was in force until April 26, 1923; that the policy was assigned to Trusten 
Hart, trustee for plaintiff and the holders of the other notes, and that Kelso, the 
bank, and A. P. Knight had assigned to plaintiff all of their right, claim, and interest 
against the defendant, and asked judgment in the sum of $575. The “duplicate” 
policy was attached to the petition. There is no evidence of any assignment of the 
interest of A. P. Knight to plaintiff. The amended answer of the defendant con- 
sisted of a general denial, and alleged that it issued a policy of insurance to A. P. 
Knight on the 26th day of April, 1917, “* * * exactly like the policy attached to 
and made a part of plaintiff’s petition, except date, and this defendant states that after- 
wards it was represented to defendant that the policy so issued on said date had been 
lost or destroyed and requested the issuance of a duplicate policy, and that upon the 
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request of said Knight for such duplicate the paper sued on was issued to A. P. 
Knight”; that at the time of the issuance of the duplicate on account of error and 
mistake made by the scrivener it stated the policy was to expire in 1923; that this 
mistake was not known or discovered by defendant until claim was made under 
the policy after the fire; that no premium was paid at any time after April, 1922, 
and that no contract existed between said Knight and his assigns and this defend- 
ant after that date; that all of these facts were known to plaintiff long prior to the 
institution of this suit. The answer prayed that the duplicate policy be reformed so as 
to show that it was to expire in April, 1922. 

The reply consisted of a general denial and an allegation that, after the issuance of 
the policy sued upon, the defendant through its agents represented and warranted 
to plaintiff and his assigns that the policy of insurance sued upon was valid and 
binding and protected plaintiff and his assignees according to the terms of that policy 
and until the date of the expiration shown in said policy, and that plaintiff and his 
assignees relied upon said representations and warranties and on the provisions of 
the policy sued upon, and were led to believe and did believe that the policy existed 
and was in full force and effect until the date of expiration shown therein; that by 
reason of these facts defendant was estopped to deny the existence and force of the 
policy up to the date of the expiration shown therein. 

There was no declaration of law or finding. of fact given or requested, and in this 


situation we are required to sustain the action of the court if it can be upheld upon any 
theory. 


Plaintiff insists that: 

“The duplicate policy was regularly issued by the defendant and took the place of 
the original and has all of the force of the original and was properly received in evi- 
dence. * * * 

“The suit is upon a written instrument, the execution of which is admitted, and, 
there being no question about the loss, plaintiff’s right to recover as a matter of law 
is established.” 

It is also claimed, in reference to the defense of the company, that the representa- 
tions of the agents of the defendant induced plaintiff to rely upon the policy, and 
estops defendant from now claiming that the policy was not in effect at the time of 
the fire; that the mistake in the expiration date of the insurance was brought about 
by the negligence of the defendant, and, where one of two innocent parties is to suffer 
for a situation brought about by the active fault of either, that one should be liable 
whose neglect is the immediate cause of the situation. 

[1] In plaintiff’s original brief it is insisted that the answer of the defendant, 
asking for the reformation of the policy sued upon, did not convert the action into one 
in equity, but that the cause remained a suit at law. After defendant filed its brief 
calling our attention to the rule that, as the suit was one at law, if there is any sub- 
stantial evidence to support the finding of the trial court, it must be upheld, and that 
we are not permitted to review the weight of the evidence as in equity cases, plaintiff 
filed a reply brief in which it appears he is not certain whether this was a proceeding 
at law or in equity, but claims that he was entitled to recover in either event. The 
question as to whether the ‘suit was converted into one in equity has a very material 
bearing upon the result to be reached in this court, and it is necessary for us to decide 
this question. We feel certain that the answer did not convert the suit into one in 
equity, for it did not allege sufficient facts upon which the court could grant the 
relief requested. Wolf v. Hartford Fire Ins. Co. (Mo. App.) 269 S. W. 701, 704. 
The answer fails to state facts showing that the scrivener was acting for both parties 
at the time the duplicate policy was made out, and for this reason it stated no cause 
for equitable interference. Wall v. Mays (Mo. Sup.) 210 S. W. 871; Stephens v. 
Stephens (Mo. Sup.) 183 S. W. 572. We need not say anything in reference to the 
propriety of a request to correct what appears to have been a mere substitute for the 
policy and not the original ‘contract. See Benton v. Martin, 40 N. Y. 345, 347. At 
the beginning of the trial plaintiff insisted that the case had not been converted into 
one in equity, and protested against its being tried as such, and defendant, it would 
seem, abandoned its prayer for equitable relief. The record recites that a jury was 
_ waived, and the judgment of the court is merely one for defendant, and does not grant 

or pass upon the relief requested in the answer. We think there is no question but 
that the case must now be considered as a suit at law. 

[2-4] Plaintiff has failed to cite any authority in point for the contention that 
the duplicate policy issued by the defendant is to be treated as the contract of insur- 
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ance in this case. The one case cited under this head (McCuaig v. City Savings 
Bank, 111 Mich. 356, 358, 69 N. W. 500) explains the technical difference between a 
copy and a duplicate, and holds that, whereas a copy may not be introduced in evidence 
unless proof is made that the original is lost, a duplicate may be offered in evidence 
without such proof. We have no quarrel with the statement of the law contained 
in the Michigan case, but it has little bearing on the stituation here presented. Con- 
ceding that the so-called duplicate was properly introduced in evidence without further 
proof, when defendant introduced evidence tending to show that it was not an exact 
duplicate or copy, the court sitting as a jury was not required to regard it as such. In 
this connection we might say that the testimony is overwhelming, indeed, if there is 
any dispute whatever regarding it, that the original policy was issued for a term of 
5 years and was not in force at the time of the fire. The so-called duplicate policy 
was nothing more than a substitute for the original policy, and was not the contract 
of insurance; that contract being evidenced by the original policy, which was lost. It 
was not a new agreement, but merely evidence of the lost instrument. A. O. U. W. v. 
McFadden, 213 Mo. 269, 287, 111 S. W. 1172; Bank v. Farnsworth, 7 N. D. 6, 72 N. 
W. 901, 38 L. R. A. 843; Lewis v. Bank, 37 Tex. Civ. App. 241, 83 S. W. 423; Benton 
v. Martin, supra. As we will hereinafter show, plaintiff and his assignors had no 
greater right under the policy than did A. P. Knight, the original person insured. 
Plaintiff is not entitled to recover unless on some ground of estoppel or the like. 
And as the claim of estoppel is founded upon parol testimony, and as the court found 
for defendant, his decisions must be upheld. 

“An assignment of a policy of insurance with the consent of the company to a 
purchaser of the interest of the insured constitutes a new contract between the assignee 
and the company; the terms of the policy constituting the basis of the new contract.” 
2 Cooley, Briefs on the Law of Insurance, pp. 1063, 1064. 

Of course the “assignment” of the policy in suit is not such an assignment as is 
referred to by Cooley, for the reason that A. P. Knight did not assign all of his 
interest in the policy but merely in so far as to cover the interest of the assignee, the 
only effect of which was to render the assignee the appointee to receive the payment 
in case of loss. 

“If the policy contains merely the ordinary loss payable clause, the mortgagee 
has no direct rights against the insurer, but recovers solely on the right of his mort- 
gagor.” 2 Cooley, Briefs on Law of Insurance,.p. 1521. 

And: 

“It seems to be the theory generally that a policy taken out by the owner, payable 
to the mortgagee as his interest may appear, is directly upon the owner’s interest, and 
therefore the mortgagee’s right is wholly dependent on the validity of the policy in 
the hands of the insured.” Id. p. 1227. 

“The assignment transferred the policy of the insured only, and did not create 
a new contract.” 2 Cooley, Briefs on Law of Insurance, p. 1231. 

See, also, Kabrich v. State Ins. Co., 48 Mo. App. 393; Bidwell v. Ins. Co., 40 Mo. 
42, 46. It therefore appears that there was no new contract entered into between 
defendant on the one hand and plaintiff and his assignors on the other at the time the 
loss payable clause was attached to the policy, and plaintiff can recover only through 
the right of A. P. Knight under the policy as originally written. 

[5] On the question of estoppel, conceding that the facts testified to by plain- 
tiff’s witnesses, if true, would give rise to estoppel in a case of this kind, these facts 
are based upon parOdl testimony. It was perhaps unusual, in view of the fact that the 
policy in all respects appeared regular, that W. L. Knight and Allen should have 
asked Cooley and Christ if this policy was “in good shape,” etc., and it is a matter 
for comment that the evidence shows that the policy at the bank was signed by 
Hamilton when Cooley: and Christ were there, yet there was other evidence in plain- 
tiff’s behalf that the “duplicate” policy was not signed by Hamilton until long after- 
wards. The inference to be drawn from the evidence is that Hamilton signed the 
original policy before it was delivered. An inference might be drawn from the evi- 
dence that the original policy was at the bank when Christ and Cooley made the 
assurances, and that it was lost and the duplicate was obtained afterwards. A. P. 
Knight was not called as a witness nor his absence accounted for, and the court could 
have well found that he knew that the policy expired on April 26, 1922. The applica- 
tion he signed and the policy which were delivered to him showed on their face that 
the insurance expired at that time. He paid a premium for only 5 years’ insurance 
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and not 6 years.’ W. L. Knight -was close to A. P. Knight and transacted his business 
for him and was a witness for plaintiff. It is not necessary for us to hold, and we do 
not hold, that the failure to call A. P. Knight as a witness raises any unfavorable 
inference against plaintiff in reference to knowledge on the part of Guy P. Allen as 
to the true facts in relation to the duplicate policy; that is, that there was a mistake 
in the date of its expiration. As stated, it is not necessary for us to go into all of 
these matters, for the reason that the court could have disbelieved any part or all oi 
the testimony of plaintiff’s witnesses on the sole ground oi their lack of credibility. 


Gannon vy. Laclede Gas Light Co., 145 Mo. 502, 46 S. W. 968, 47 S. W. 907, 43 
L. R: A. 565. ; 


The judgment is affirmed. 
Arnold, J., concurs. 
Trimble, P. J., absent. 









MURPHY v. GREAT AMERICAN INS. CO. (No, 15554.) 
(Kansas City Court of Appeals. Missouri. June 14, 1926. Rehearing Denied 
July 6, 1926.) 

. 285 Southwestern Reporter 772 

1. INSURANCE. 

Under. Rev. St. 1919, § 6315, foreign insurance company held estopped to deny 
that licensed resident agent had authority to countersign policies. 

(For other cases see Insurance, Dec. Dig. § 22.) 

2. INSURANCE. 

Agent of foreign insurance company, authorized to countersign policies, held to 
have power to make oral contracts of insurance, in view of Rev. St. 1919, § 6315. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

3. INSURANCE. 

Foreign insurance company may, under Rev. St. 1919, § 6315, have agents within 
state with authority only to solicit applications for insurance. 

(For other cases see Insurance, Dec. Dig. § 22.) 

4. INSURANCE. 

“Oral contract of insurance” must contain subject-matter, risk insured against, 
amount, duration of risk, and premium. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

5. INSURANCE. 

Oral contract of insurance is binding, although premium is not to be paid at time 
of its consummation, if credit is given. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

6. INSURANCE. 

Testimony by insured that oral contract was for insurance in defendant company, 
held sufficient, in absence of evidence that agent represented any other company. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

7. INSURANCE. 

Agreement that insurance should remain in effect until application was rejected 
and insured notified held sufficient on which to base claim of oral insurance. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 3 
11. INSURANCE. 

Allegation in petition that insurance agent requested insured to sign application 
and that he did so need not be proved in order to establish oral contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

12, INSURANCE—INSTRUCTION HELD TO FAIRLY SUBMIT MATTER 
PLEADED AS TO CONSIDERATION FOR ORAL INSURANCE CON- 
TRACT, 

Instruction, in action on oral insurance contract, submitting question whether 
premium was to be same as on another policy, and requiring finding that premium was 
$73.30, held to fairly submit matter pleaded in petition, which alleged that consideration 
for oral contract was payment of $73.30, where undisputed evidence showed that this 
was premium on the other policy, and that agent was so informed. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 
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Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 

Suit by Thomas Murphy against the Great American Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 
Scott J. Miller, of Chillicothe, and Roger S. Miller, of Kansas City, for appel- 
lant. 

S. L. Sheetz, of Chillicothe, for respondent, 

Bianp, J. This is a suit upon an oral contract of fire insurance. There was a 
verdict and judgment in favor of plaintiff in the sum of $1,160.34, and defendant has 
appealed. 

This is the second appeal in the case. See Murphy v. Great American Insurance 
Co. (Mo. App.) 268 S. W. 671, where the principal facts are stated. At the former 
trial there was a verdict for the defendant, but this court reversed the judgment 
and remanded the cause on account of an erroneous instruction given on behalf of 
the defendant. 

It is insisted that the court erred in refusing to sustain defendant’s demurrer to 
the evidence, for the reason that it is claimed the evidence fails to show that Buster, 
defendant’s agent, with whom the oral contract was made, had authority to enter into 
such a contract. The evidence disclased that Buster was duly licensed as agent of the 
defendant at Wheeling, Mo., by the superintendent of insurance, in pursuance of in- 
structions of the defendant. Buster testified that he had no authority to write policies 

‘of insurance, but he merely took applications and forwarded them to the company, 
which the evidence shows was a foreign insurance company ; the company, if it desired 
to issue the policy would forward the same to Buster, who would deliver it and col- 
lect the premiums. There is no evidence that he ever countersigned any policies. 
Defendant claims that Buster was merely a soliciting agent and not a recording agent, 
and that it is only the latter kind who has authority to write contracts of insurance. 

Section 6315, R. S. 1919, reads as follows: 

“Foreign companies admitted to do business in this state shall make contracts of 
insurance upon property or interests therein only by lawfully constituted and licensed 
resident agents, who shall countersign all policies so issued. And any swch insurance 
company who shall violate any provision of this section shall suffer a revocation of its 
authority by the “superintendent of insurance to do business in this state, in addition to 
the penalty prescribed in section 6322, such revocation to be for the term of one year.” 

[1- 3] Under this statute, foreign insurance companies can make contracts of in- 
suratice “upon property or interests therein’in this state only by lawfully constituted 
and licensed resident agents, who shall countersign all policies so issued.” Defendant 
is therefore estopped to deny that Buster was such an agent as described in the statute; 
otherwise it would be making contracts in this state in violation of law. Therefore 
we must assume that Buster was a duly licensed resident agent of the defendant, who 
had authority to countersign policies (see Woolfolk v. Home Ins. Co. [Mo. App.] 
202 S. W. 627, 628), and, if he was such an agent, there is no question but that he 
had power to make oral contracts of insurance (Sheets & Day v. Ins. Co., 153 Mo. 
App. 620, 135 S. W. 80; Bealmer v. Ins. Co. [Mo. App.] 193 S. W. 847; Prichard v. 
Ins. Co. [Mo. App.] 203 S. W. 223). We do not mean to say that a foreign fire in- 
surance company may not have agents in this state who have authority merely to 
solicit applications for insurance, but such agents must conduct their business in a 
different manner than the way in which Buster carried on defendant’s business. We 
have examined the case of Trask vy. Ins. Co., 53 Mo. App. 625, and others cited by 
the defendant, and we only need to say that, if they are in point, they were decided 
before the passage of section 6315, R. S. 1919, which was first enacted in 1897. 

[4, 5] There is no merit in the contention that the demurrer to the evidence should 
have been sustained because the evidence does not show the existence of all the ele- 
ments necessary for an oral contract of insurance. There are five elements necessary 
to constitute such a contract: First, the subject- matter; second, the risk insured 
against; third, the amount; fourth, the duration of the risk; and fifth, the premium. 
It is not essential that all of these elements of the contract be expressly agreed upon if 
the intention of the parties to the contract in these particulars can be gathered from 
the circumstances of the case. An oral contract of insurance is binding, although the 
premium is not to be paid at the time of its consummation if credit is given. 1 
Cooley’s Briefs on the Law of Insurance, pp. 392, 393; 1 May on Insurance, p. 46; 
Hartford Fire Ins. Co. v. Trimble, 117 Ky. 583, 78 S. W. 462, 464. The existence of 
every one of these five elements was established by the evidence i in this case. 

[6] It is insisted that at the time the oral contract was entered into there was no 
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designation of the company in which the insurance should be made, and, as, Buster 
represented several companies there was not sufficient evidence to bind the defendant. 
Hartford Fire Ins. Co. v. Trimble, supra, is cited in support of this contention. How- 
ever, plaintiff testified that the insurance was to be in the defendant company, and 
there is no evidence that Buster represented any other company. 

[7] There is no merit in the contention that, because plaintiff knew the agent was 
to send the application to the company for its approval and acceptance, the contract 
was incomplete, and plaintiff cannot recover. It appears from the facts in the case 
that plaintiff was to be insured from November, 1921, and that the insurance should 
remain in effect until the application was rejected and the company had notified plain- 
tiff thereof and not that plaintiff was merely to be insured until after the company 
approved and accepted the application; that this agreement was sufficient to base a 
claim of oral insurance is unquestioned. 

“An agreement with an application for accident insurance that, in consideraion 
of the application and the promise to pay the premium, he should be insured until the 
application was rejected and the company had notified him thereof, was considered 
sufficient to support an action in Fidelity & Casualty Co. v. Ballard & Ballard Co., 
105 Ky. 253, 48 S. W. 1074, provided the agent had authority to make the agreement.” 
1 Cooley’s Briefs on the Law oi Insurance, p. 393. 

[8] It is insisted that the court erred in giving the following instruction on the 

part of plaintiff: 

“The court instructs the jury that, if you find and believe from the evidence 
that during the months of October and November, 1921, the plaintiff was the owner 
of a store building located on lot 1 of block 13, original town of Wheeling, Mo., and 
that the defendant company during said months was a foreign fire insurance company 
duly licensed by the state of Missouri to engage in the business of insuring property 
against loss by fire in the state of Missouri, and that A. J. Buster was the duly licensed 
resident agent of the defendant at Wheeling, Mo., during said months, and that, at 
about the time plaintiff bought said store building, said Buster solicited insurance of 
plaintiff on said building, and that plaintiff nformed hm he was not ready at that time 
but would be later, and that in the third week of October, 1921, plaintiff informed 
said Buster he was ready to take out fire insurance with him, and fhat Buster went 
to the place of business of plaintiff in Wheeling, Mo., and that in said place of busi- 
ness and in the middle room thereof Buster said to plaintiff that the premium for 
fire insurance on the building was the same in amount as that for the other policy 
on said building, and that plaintiff could pay said premium at any time during the 
month of December, 1921, and that plaintiff’s building was insured in the defendant 
company for one year from noon on November 1, 1921, for the sum of $1,000, or until 
plaintiff was notified to the contrary, and that plaintiff was not notified to the contrary 
previous to the burning of said building, and that the premium for fire insurance on 
said building was the sum of $73.30 for one year, and that on or about the 13th day 
of November, 1921, the said building was totally destroyed by fire, and that after said 
fire and before the Ist day of December, 1921, the said Buster denied that plaintiff had 
insurance in the defendant company by or through any contract with him, and that 
plaintiff has paid into court the said sum of $73.30, then, if you find from the evi- 
dence the facts so to be, your verdict must be for the plaintiff for the sum of $1,000, 
with interest thereon at the rate of 6 per cent. per annum from the date of the filing 
of this suit, August 11, 1922.” 

[9] It is claimed that Buster was merely a soliciting agent and had no right to enter 
into an oral contract of insurance. We have already passed upon this contention. It 
is next insisted that ‘the instruction, in that it submits a number of things not neces- 
sary to be found in order for plaintiff to recover, was a comment upon the testimony. 
While it is true that a number of things are submitted in the instruction that might 
well have been left out, we do not view the instruction as a harmful comment upon 
the testimony in any particular, although it may require the finding of many things 
unnecessary for the jury to find in order for plaintiff to recover. Plaintiff assumed 
an unnecessary burden in the instruction, but this, of course, was not reversible error. 
Foster v.. Mo. Pac. R. Co., 115 Mo. 165, 180, 181, 21 S. W. 916; Seawell v. Ry. Co., 
119 Mo. 222, 241, 242, 24 S. W. 1002. 

[10] It is insisted that a number of things submitted in the instruction were not 
shown in the testimony, but this contention is based upon the erroneous idea that the 
evidence of the oral contract of insurance is confined to one page of the record. 
Examining the whole record, we find there was evidence tending to show every fact 
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submitted in the instruction. The part of the instruction submitting that the oral 
contract provided that the premium could be paid “at any time during the month of 
December, 1921,” is incorrect. The word “November” should have been used instead 
of “December.” However, the jury could hardly have been misled by this error, 
which was clearly a clerical one. Union Packing Co. v. Mertens, 150 Mo. App. 583, 
587, 131 S. W. 354. It is true that the instruction fails to expressly state that plaintiff 
agreed to the proposals made by Buster in reference to the insurance, but the clear 
inference from the instruction and the evidence is that plaintiff did agree to them. The 
whole theory of plaintiff’s case, which could not have been misunderstood by the jury, 
was that he was claiming an oral contract of insurance based upon facts submitted in 
the instruction; in other words, that he had made a contract or consented to Buster’s 
proposition. 

[11, 12] The petition alleges by way of inducement that the resident agent re- 
quested plaintiff to sign a blank application for the insurance, and that plaintiff did 
sign said application after the agent had filled in some of the blank spaces and had 
stated that he would later fill in the remaining blanks. It is insisted that the instruc- 
tion failed to submit this matter, pleaded in the petition. It was unnecessary to prove 
or have the jury find this matter in order to establish an oral contract of insurance, 
as it was not an element of such a contract. The petition alleges that the considera- 
tion for the oral contract of insurance was the payment by plaintiff of the sum of 
$73.30 to said resident agent on or before December, 1921, while the instruction sub- 
mitted that the premium was to be the same in amount as that for the other policy, 
and required the jury to find “that the premium for fire insurance on said building was 
the sum of $73.30 for one year.” The undisputed evidence shows that $73.30 was 
the amount of the premium on the other policy, and that this was stated to Buster 
at the time the oral contract was entered into. We think the instruction fairly sub- 
mits this matter pleaded in the petition. 

It is insisted that the given instructions on the part of the defendant are in con- 
flict with plaintiff’s instruction. We are unable to ascertain from a reading of the 
brief exactly ppon what this point is based, but an examination of the instructions 
discloses that there is no conflict in them. It is insisted that the court erred in refusing 
to give defendant’s instruction No. 1, which reads as follows: 

“The court instructs the jury, even though you may believe the plaintiff signed 
a blank application for insurance, to A. J. Buster, yet, if you find said Buster told him 
afterwards and before the fire he could not write him any more insurance on his 
building, then, he (the plaintiff) cannot recover, and you will find for the defendant 
company.” 

[13] This instruction would be all right were there any evidence to justify it, but 
there is no evidence that Buster told plaintiff, after the latter signed the application 
and before the fire, that he (Buster) could not write any more insurance on the build- 
ing. The undisputed evidence is that plaintiff did not see Buster from the day of the 
signing of the application until some time after the fire. Buster was away at Jeffer- 
son City between the day the application was signed and the day of the fire, except 
for one day and night, and he does not mention seeing plaintiff while he was at Wheel- 
ing or having any talk with him during that time, but stated that paintiff called him 
up after the fire and he then told ‘plaintiff that he had no insurance with the witness. 

The judgment is affirmed. 

Arnold, J., concurs. 


Trimble, P. J., absent. 


CANTOR v. INSURANCE CO. OF NORTH AMERICA. (No. 15495.) 
(Kansas City Court of Appeals. Missouri. June 14, 1926. Rehearing Denied July 
6, 1926.) 

285 Southwestern Reporter 803. 

2. INSURANCE—IN ACTION ON MERCHANDISE FIRE POLICY WITH 
“IRON SAFE” CLAUSE, PLAINTIFF HELD TO MAKE CASE FOR 
JURY. 

In action on fire policy on merchandise requiring inventory to be kept in iron 
safe, introduction of policies, admission that there was fire, and that proof of loss and 
demand for payment was made, and evidence that insured kept account of sales, and 
presented invoices of purchases, held to make case for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 
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3. INSURANCE. ats 
Keeping of invoices of purchases and book account of sales from which insured 
was able to tell amount and value of stock on hand held substantial compliance with 
fire policy requiring insured to keep certain inventory. 
(For other cases, see Insurance, Dec. Dig. § 335[2].) 


Appeal from Circuit Court, Cole County; Henry J. Westhues, Judge. 

Action by Harry Cantor against the Insurance Company of North America. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Shain & O’Bannon, of Sedalia, and Dumm & Cook, of Jefferson City, for appel- 
lant. 
W. C. Irwin and D. W. Peters, both of Jefferson City, for respondent. 
ARNOLD, J. This is an action to recover on two policies of insurance. The peti- 
tion is in two counts, the first of which covers a policy of fire insurance issued by 
defendant to plaintiff on July 3, 1923, for one year covering a stock of merchandise 
consisting of groceries, provisions, canned goods, coffee, tea, spices, cigars, and tobacco, 
meats, country produce, baker and confectionery goods, etc., owned by plaintiff and 
kept for sale in a storeroom at 127 West Franklin street in the City of Clinton, 
Henry County, Mo., for the sum of $2,000. 

The second count covers a policy issued by defendant to plaintiff on November 
6, 1923, for one year, for the sum of $2,500, covering men’s furnishing goods, con- 
sisting of men’s shirts, pants, hats, caps, underwear, and shoes, and the sum of $500 


on the furniture and fixtures while contained in the same building at 127 West Frank- 
lin Street, Clinton, Mo. 


The record discloses that plaintiff was a merchant doing business at 127 West 
Franklin Street in the City of Clinton, Mo., and defendant is an insurance company 
organized and existing under the law, and authorized to do business in the state of 
Missouri; that on November 6, 1923, an invoice was taken of all the goods covered 
by the policies in suit and placed in the safe of the agents of defendant company in the 
city of Clinton, Mo., for safe-keeping. There is no dispute as to the issuance of the 
policies and the premiums paid therefor, as alleged in the petition. 

On December 16, 1923, a fire occurred in the building containing the goods insured 
by the policies. Said policies are the general standard fire policies, and insure 
“against all direct loss or damage by fire except as hereinafter provided.” The 
policies provide that the company shall not be liable beyond the actual cash value of 
the property at the time any loss or damage occurs, and provides the standard method 
of ascertaining the loss, appointment of appraisers, etc. Each policy also contains an 
inventory and iron safe clause, and, inasmuch as the alleged violation of this clause 


constitutes one of the contested issues in this case, it is deemed advisable to set it out 
in full, as follows: 


“It is made a condition of this insurance (1) that the assured under this policy 
shall take an inventory of the stock and other personal property hereby insured at least 
once every twelve months during the term of this policy, and unless such inventory has 
been taken within one year prior to the date of this policy, one shall be taken in detail 
within thirty (30) days thereafter; (2) that the assured shall keep a set of books 
showing a complete record of business transacted, including all purchases and sales 
both for cash and credit; (3) that the assured shall keep such books and inventory 
securely locked in a fireproof safe at night, and at all times when the store mentioned in 
the within policy is not actually open for business, or in some secure place not ex- 
pesed to a fire which would destroy the building where such business is carried on; 
(4) that in case of loss the assured shall produce such books and last inventory.” 

The petition is formal in each count; alleges the corporate status ot defendant, the 
date of the issuance of each policy, the amount of each, the location of the property 
where the insured goods were kept, the amount of the premiums and payment thereof 
on each; states that an inventory of the property was taken within twelve months 
of the issuance of the policies, and that said inventory was kept safely deposited in an 
iron safe; that the property under each policy was completely destroyed by fire on 
December 16, 1923; that proof of loss in due form was made and demand made for 
payment. Judgment is prayed for the full amount of each policy. 

The answer to each count admits the allegations of incorporation and the issuance 
of the policies as pleaded, and generally denies all other allegations. Further answer- 
ing, it is stated there was no loss or damage by fire on December 16, 1923, or at any 
other time, of the property covered by the policies, such as would attach any liability 
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to defendant under the law. The answer avers that, as part consideration for the 
contract of surance, plaintiff was to take an inventory of the goods insured every 
twelve months during the time the policies were in existence, and that the assured was 
to keep a set of books showing a complete record of business transacted, including 
all purchases and sales; that he should keep such books and inventories securely 
locked in a fireproof safe at night, and at all times when the store was not actually 
open for business, or in some secure place not exposed to fire; and that in case of loss 
the assured should produce such books and last inventory. 

Defendant avers that plaintiff has failed and refused to make and keep such 
inventory, and has failed and refused to keep such set of books, and has failed and 
refused to produce such books for defendant as required by the policy, and that, by 
reason thereof, the policy sued on is void, and of no effect. 

It is further alleged in the answer that it was stipulated and agreed that the 
policies shall be void in the event the assured concealed or misrepresented any facts or 
circumstances concerning the insurance or the subject thereof, or in case of fraud or 
false swearing by assured touching any matter relating to the insurance or the sub- 
ject-matter thereof before or after the loss; that plaintiff violated said terms of the 
policies, in that he misrepresented the amount and value of the goods and merchandise 
he owned and carried at the several times the policies were issued, and in that plaintiff, 
in his proofs of loss made after the fire, did intentionally, williully, falsely, and 
fraudulently overvalue the goods lost and damaged by fire and the damage to goods not 
lost by fire; that plaintiff agreed under the terms oi the policies, and, as further con- 
sideration therefor, stipulated and agreed, that in case of fire he would protect the 
property from further damage, separate the damaged from the undamaged property, 
make a complete inventory thereof and the value oi each group; that plaintiff violated 
this clause of the agreement in that he wholly failed to comply therewith. 

Upon the pleadings thus made the cause was tried to a jury. The verdict 
was for plaintiff in the sum of $2,000 on the first count ancd in the sum of 
2,500 on the second. Motions for a new trial and in arrest were overruled, 
and defendant has appealed. 

It is urged the court committed error in refusing to sustain the demurrer offered 
by defendant at the close of all the evidence, and in support of this charge it is pointed 
out that plaintiff admitted his failure to keep account of purchases and sales, as agreed 
and that his failure to make proper proofs of loss is such noncompliance with the 
terms of the policies as to defeat recovery thereunder. 

[1-3] It is the rule that, where a prima facie case is made, even though the testi- 
mony in behalf of the contesting parties is contradictory, the facts must be determined 
py the jury. The policies were properly received in evidence, the fact that the fire 
occurred is admitted, and that proof of loss was made and demanded for payment 
under the terms of the policies. There was also testimony from which the jury might 
reasonably infer that plaintiff kept account of sales and presented invoices of goods 
purchased. We think plaintiff thus made such a prima facie case as is required by 
the rule followed in the cases of Gill v. W. O. W., 209 Mo, App. 63, 236 S. W. 1073; 
Keller y. Supply Co. (Mo. Sup.) 229 S. W. 173; Hanheide v. Tribe of Ben Hur (Mo. 
App.) 223 S. W. 684; Townsend v. Schaden, 275 Mo. 227, 204 S. W. 1076; Fiester 
v. Drozda (Mo. App.) 185 S. W. 748. It is shown by the record that plaintiff did 
not keep a regular set of books nor a perpetual inventory; i. e., an inventory taken at 
the end of each day’s business. But plaintiff testified that he kept the invoices of pur- 
chases and a book account of sales, and that from this record he was able to tell the 
amount and value of the stock on hand. 

It is said in the case of Harris v. Ins. Co. (Sup.) 187 N. Y. S. 291: 

“The defendant for its protection inserted in the policy in question a provision 
that imposed certain duties upon the plaintiffs. They were not compelled to maintain 
any special system of bookkeeping; no specified books or accounts were required; the 
requirement was simply that the books plaintiffs did keep and the accounts which they 
did have, whether invoices, bills, receipts, inventories, or any other kind of documents, 
should make possible upon examination by the defendant a definitely intelligible show- 
ing of the loss sustained.” 

We think the rule is fairly stated in the above citation, and that in the instant case 
plaintiff’s evidence shows such books and accounts were kept as to form a substantial 
compliance with the terms of the policies, and that this evidence was ample to form a 
basis for the verdict at the hands of the jury and to sustain the same. See the case 















952 The Insurance Law Journal, Vol. 67 [Nov., 1926 


of Goudie Bros. v. National Surety Co., 284 S. W. ——, decided by this court at this 
term, and not yet [officially] reported; Home Ins. Co. v. Flewellen (Tex. Civ. App.) 
221 S. W. 630; Burnett v. Ins. Co., 68 Mo. App. 343; Carp v. Ins. Co., 116 Mo. App. 
528, 92 S. W. 1137. The testimony tends to show that opportunity was given defendant 
to examine the books, invoices, and accounts of plaintiff. 

[4, 5] Defendant attempts to point out certain possible discrepancies in plaintiff's 
testimony, but such matters are for the sole consideration of the jury, and we may 
not properly consider them. We hold there was no error in the action of the trial 
court in refusing defendant’s instruction in the nature of a demurrer at the close of 
the evidence. It is charged the court erred in giving all of plaintiff’s instructions to wit, 
A, B, C, D, and E, and, in support of this contention, it is insisted that, while the 
burden is on plaintiff to prove his case by a preponderance of the evidence, instruction 
B, begins by telling the jury that it is not incumbent upon plaintiff to make certain 
proof, and, then, “without predicating liability on any premises, assumes there was 
liability,’ and that there was damage by water, and that the jury is to take this 
matter into consideration; that the instruction ignores any and all defenses. The 
instruction complained of is as follows: 

“The court instructs the jury that, if you find and believe from the evidence that 
the store building in which plaintiff’s goods were stored caught fire on or about the 
15th day of December, 1923, and that the fire department of the city of Clinton, Mo., 
in their effort to extinguish the flames, used water for that purpose, then the injury 
occasioned by said water, if any, will be taken into consideration by the jury in de- 
termining the amount of plaintiff’s damages.” 

It will be seen that this instruction does not purport to cover the entire case and 
direct a verdict, but instructs only on one phase thereof, to wit, the damage, if any, 
from water in an attempt of the fire department to extinguish the flames. We do not 
understand that defendant is urging that damage from water occasioned by the efforts 
of the fire department to extinguish the fire is not a proper element of damage under 
a standard fire insurance policy. The objections to the instructions are without merit. 

[6] Defendant’s chief objection to plaintiff’s instructions seems to be directed 
against instructions C and D, each of which includes the clause, “and that the plaintiff 
had complied with all the terms and conditions of said policy on his part to be per- 
formed, then you will find the issues for the plaintiff.” It is urged that by such 
language the court submitted to the jury a proposition of mixed law and fact, and 
that it is not within the province of the jury to pass upon the law. In view of the 
fact that the policies were read to the jury, and plaintiff had testified in detail as to 
what he had done to meet the specific requirements of the policies, and that defendant 
introduced no evidence in refutation thereof, we think it was merely a question of fact 
as to what had been done, and that the instructions clearly required such finding. 

Plaintiff in his instructions submitted all of the facts necessary for him to recover, 
in addition to that part of the instructions of which complaint is made. All of the 
defenses which defendant was entitled to submit were contained in defendant’s instruc- 
ae gl these reasons, there was no reversible error in giving plaintiff’s instructions 

and D. 

Defendant also contends that the court erred in refusing its instructions 9 and 10, 
which were based upon the averments in the answer that plaintiff had failed to meet 
the warranty provisions of the policies, in that he had failed to keep books. This 
point already has been determined against defendant’s contention in our discussion of 
point 1. If further light is desired on this question, attention is directed to the fol- 
lowing cases: Malin v. Ins. Co., 105 Mo. App. 625, 80 S. W. 56; Burnett v. Ins. Co., 
supra; Burnham, etc., Co. v. Ins. Co., 63 Mo. App. 85. 

Defendant’s assignments of error Nos. 4 and 5 are directed to the refusal of the 
court to give its proffered instructions 9 and 10, but, as we have already held such 
refusal proper, we need not repeat the ruling. 

{7] It is urged the court erred in permitting plaintiff to read from the deposition 
taken by defendant of witness Clyde T. Dingman, after Dingman had testified at the 
trial. It is insisted that during the examination of this witness “cross-examination 
methods” were used by asking suggestive questions and trying to refresh the memory 
of the witness by reading from the deposition. Defendant, in its brief, suggests the 
witness showed no undue feeling in the case, and that there is nothing to indicate that, 
if the same questions had been asked the witness while on the stand at the trial, his 
answers would not have been the same as in the deposition. The facts shown by the 
record relating to this deposition are that the witness Dingman was a member of the 
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Clinton fire department at the time of the alleged loss, and that his deposition was 
taken by defendant. He was present at the trial at the instance of defendant, but was 
placed on the witness stand by plaintiff. The questions propounded to him by plain- 
tiff’s counsel referred to the circumstances surrounding the fire. In every attempt of 
plaintiff's counsel to cross-question him relative to the facts testified to by him in the 
deposition defendant’s counsel interposed an objection, and these objections were sus- 
tained by the court, with the remark: 

“You can’t cross-examine your own witness.” 

Thereupon counsel for plaintiff handed witness the deposition in question and 
remarked : 

“I'd like for you to refresh your memory by looking at the testimony you gave 
before when your deposition was taken.” 

This was objected to. The court: 

“He can read it as long as he doesn’t ask him about it before the jury—he may 
not read his testimony as given in the deposition.” 

Witness read the deposition, but not to the jury, and was asked, after so refresh- 
ing his memory, what his testimony now is “as to whether the pressure could knock 
the excelsior off the counter or not, if it was hit by the stream of water.” Then the 
following occurred: 

“Mr. Irwin: I want to offer the entire deposition and read the entire deposition 
of this witness taken by the defendant. 

“Mr. O’Bannon: We object to it for the reason it is their witness, and they can’t 
impeach their own witness. 

“The Court: Overruled, in view of the fact he was subpoenaed by the defendant. 

“(To which ruling by the court the defendant, by its counsel, then and there 
objected and excepted at the time, and still objects and excepts. Which said depo- 
sition of Clyde T. Dingman, here introduced in evidence and read the the jury by 
Mr. Irwin, is in writing, the same being and appearing in the words and figures 
following, to wit.)” 

It appears the testimony of this witness was directed to developing a case of 
arson. But, as this question was not an issue in the case, and therefore not material, 
there was no error in this respect. 

[8] It is urged that the verdict of the jury on the first count was in excess of the 
amount claimed: in the proof of loss. Of this charge it is proper to say the proof of 
loss is not controlling in this respect. The count in the petition alleges a loss of 
$2,000. Plaintiff explained this situation when he testified that at the time he sub- 
mitted his proofs of loss he thought some of the groceries could be utilized, but that 
he was in error, and that the stock of groceries was a total loss. This testimony was 
before the jury for them to believe or disbelieve. 

[9] Finally, it is contended there is revérsible error in the conduct of plaintiff's 
counsel in the trial of the cause; that he even went so far as to defy the court and 
refuse to give into the hands of counsel for defendant documentary evidence which 
had been identified in connection with the cross-examination of witnesses; and the 
interjection of prejudicial remarks throughout the trial brought such confusion to 
the minds of the jury as to cause them to return a verdict contrary to law and the 
greater weight of the evidence. As defendant fails to point out specifically the offend- 
ing actions and remarks of plaintiff’s counsel, and to show wherein the court made 
some erroneous ruling relative thereto, we are in no position to consider this charge. 

We fail to find reversible error of record. The judgment is affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


TAYLOR v. CONNECTICUT FIRE INS. CO. (No. 3957.) 
(Springfield Court of Appeals. Missouri. July 17, 1926.) 
285 Southwestern Reporter 1012. 

1. INSURANE—EVIDENCE HELD SUFFICIENT TO TAKE TO JURY 
* QUESTION WHETHER INSURED BURNED HOUSE TO GET INSUR- 
ANCE, OR CONNIVED AT OR PARTICIPATED IN BURNING IT. 

Evidence held sufficient to take to jury question whether insured burned house 
to get insurance, or connived at or participated in burning it, where he testified that 
he signed statement to that effect, thinking it was paper necessary for him to sign to 
get insurance money. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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3. INSURANCE—INSTRUCTION THAT INSURER HAS BURDEN OF 
SHOWING DEPRECIATION OF INSURED PROPERTY BELOW 
AMOUNT FOR WHICH IT WAS INSURED HELD REVERSIBLE 
ERROR. 

Instruction that insurer had burden of showing depreciation of insured property 
below amount for which it was insured, occurring after issuance of policy and prior 
to time of loss, held reversible error. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


4. INSURANCE—EVIDENCE HELD TO SHOW THAT MORTGAGE ON 
INSURED PROPERTY NEVER BECAME SUBSISTING LIEN. 
Evidence held to show that mortgage on insured property was never delivered 

to mortgagee, and never became subsisting lien, so as to bar recovery under policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, New Madrid County; H. C. Riley, Judge. 

Action by John E. Taylor against the Connecticut Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Ward & Reeves, of Caruthersville, for appellant. 

Geo. H. Traylor, of New Madrid, and Jas. V. Baker, of Morehouse, for re- 
spondent. 

Brap.ey, J. This is an action on a fire insurance policy. The trial was to a 
jury, and plaintiff recovered, and defendant appealed. 

The petition in form is conventional, and asks judgment for $1,200 and interest. 
The answer is (1) a general denial; (2) a charge that plaintiff himself, or by agent, 
set fire to the house wherein the property insured was situate; and (3) that the policy 
was void because, after its issue, plaintiff gave a chattel mortgage on the insured 
property in contravention of a clause in the policy. The reply was a general denial. 
Error is predicated on (1) the exclusion of certain evidence; (2) on instruction 
No. 1 given for plaintiff; (3) on the refusal of instruction No. 2 requested by de- 
fendant; and (4) on the amount of the verdict. 

[1] The policy sued on was destroyed in the fire in question and no copy was 
introduced. But the evidence shows that it covered household goods and a piano. 
Plaintiff’s family, so far as appears, consisted of himself, wife, and 14 year old 
daughter. Their home was in Morehouse, Mo., but they had not for a short time 
prior to the fire been staying at their home. The fire occurred between 10 and 11 
o’clock p. m. January 2, 1924, and the loss was total. At the time of the fire plaintiff 
and his family were at a hotel in Morehouse, a short distance from their home. On 
the evening of the fire, plaintiff and his wife and daughter were at their home from 
about 7 to 8:30 or 9 o’clock, and plaintiff at that time made a fire in the heater, or 
had done so earlier in the afternoon. The cleaned up the house and returned to the 
hotel about 8:30 or 9 o’clock. Plaintiff signed a written statement to the effect that 
before they went to their house that evening his wife made the statement that “she was 
going to burn the house and get her money out of it,” and that when he and his wife 
and daughter left the house on the evening mentioned that his wife lighted a candle and 
placed it in the corner close to the coal oil can, and that they went away and left the 
candle burning. This statement was sworn to before a notary on January 15, 1924. 

Plaintiff admitted signing the statement, but claimed that he could not-read, and 
that it was not read to him, and that he was told it was a paper necessary for him 
to sign in order to get his insurance. He denied that his wife ha dsaid or done the 
things attributed to her in the statement, and the wife also denied such; also the 
daughter, who was present all the time that her father and mother were at the house 
on the evening in question, and who returned to the house for an umbrella after they 
had gone away a short distance, testified that no candle was lighted and placed. De- 
fendant offered the evidence of two witnesses, both of whom participated in the prepa- 
ration of the statement, and their evidence was corroborative of the statement. But 
at most the evidence on the defense that plaintiff burned the house, or connived at 
and participated in the burning only made an issue of fact for the jury. There is no 
contention otherwise. 

[2] When plaintiff's wife was on the stand, she was asked on cross-examination 
about a letter she had written to a man by the name of Medcalf in Memphis, Tenn. 
The letter was offered in evidence, but on objection was excluded. The letter is printed 
in the record, but no complaint is made because of its exclusion. The letter was 
written January 23, 1924, and from its contents it would not be unreasonable to infer 
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that Mrs. Taylor and Medcalf were at least good friends. The record respecting 
the assignment based on the exclusion of evidence shows as follows: 

“QO. This Medcalf I asked you about, you did bed up and sleep with him in 
Memphis ? 

“Mr. Traylor: Court, please, we object to that, immaterial and attempting to 
prejudice the jury on statements of that character. (Objection sustained; defendant 
excepts. ) 

“Mr. Gallivon: We ask that counsel be rebuked for asking such questions in the 
presence of the jury, as it has been attempted before. 

“Mr. Reeves: That is competent on the credibility of this witness, and 1 further 
add to the question, ‘While she and this man Taylor were married to each other as 
man and wife.’ 

“Mr. Gallivan: We object; immaterial, and wouldn’t show anything in this law- 
suit, except to prejudice the jury. (Objection sustained; defendant excepts.)” 

In Wendling v. Bowden, 252 Mo. 647, loc. cit. 697, 161 S. W. 774, 789, an old 
rule in point is quoted thus! 

“ ‘When a witness is cross-examined, he may, in addition to the questions herein- 
before referred to, be asked any questions which tend to test his accuracy, veracity, or 
credibility, or to shake his credit by injuring his character. He may be compelled to 
answer any such question, however irrelevant it may be to the facts in issue, and 
however disgraceful the answers may be to himself, except where the answer might 
expose him to a criminal charge.” 

And in State v. Davis, 284 Mo. 695, loc. cit. 704, 225 S. W. 707, 709, the court 
used this language: 

“On cross-examination a witness may be asked any question which would test his 
or her accuracy or veracity, however irrelevant the question may be to the facts in 
issue, or however disgraceful the answer to the witness, except where the answer 
would expose a witness to a criminal charge. State v. Long, 201 Mo. loc. cit. 675 [100 
S. W. 587] and cases cited; State v. Potts, 239 Mo. 413 [144 S. W. 495]. The offer 
was a perfectly proper one, and it was error to exclude any proper question which 
would tend to impeach the veracity of the witness. It is not necessary to say that the 
error in that regard was alone sufficient to warrant a reversal of the case; but, inas- 
much as the case must be retried, the court should, on another trial, permit the question 
to be asked.” 

On the objections made, the evidence sought was improperly excluded. While 
defendant makes no assignment based on the exclusion of the letter, counsel say in 
their brief that the letter was offered in order to show good: faith in interrogating 
Mrs. Taylor respecting her relations with Medcalf. We might say, in passing, that 
we do not think that the letter, under the facts presented in this record, is competent 
for any purpose. 

a Complaint is made against plaintiff’s instructions No. 1. This instruction 
reads: 

“The court instructs the jury that, if you find the issues in favor of the plaintiff, 
his measure of damages is the amount fer which said property was insured, less what- 
ever depreciation in value, if any, below the amount for which said property was 
insured, it has sustained, if any, between the time of the issuing of said policy and 
the time of the loss, and the burden of proving such depreciation, if any, rests upon 
the defendant.” (Italics ours.) 

The challenged portion we have placed in italics. This identical point was very 
recently passed upon by the Kansas City Court of Appeals and held to be reversible 
error in Avery v. Mechanics’ Ins. Co., 280 S. W. 726. See, also, State ex rel. North 
British & Mercantile Ins. Co. v. Cox, 307 Mo. 194, 270 S. W. loc. cit. 115. We think 
that the ruling in the Avery Case is sound, and hold that the instruction placing the 
burden of proving depreciation upon defendant was reversible error. 

[4] Instruction No. 2, requested by defendant and refused, and of which refusal 
complaint is made is as follows: 

“The court instructs the jury that the policy sued upon contained a provision stipu- 
lating that the policy shall be void if ‘the subject of insurance be personal property 
and be or become incumbered by a chattel mortgage’; that on the 23d day of No- 
vember, 1923, plaintiff executed the chattel mortgage offered in evidence to J. Val 
Baker, and that said mortgage covered the same Starr piano covered by the insurance 
policy sued upon; and if you find from the evidence that, when said insurance policy 
was delivered to the plaintiff, said mortgage was a subsisting incumbrance on said 
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piano, then plaintiff cannot recover, and your verdict must be for the defendant, even 
though you may further find that the plaintiff did not set fire to the building, or 
assist in or consent to the burning of same.” 

Miss Hattie Harp, of Morehouse, was the agent of the defendant company, and 
she wrote and delivered the policy in suit on November 23, 1923. Whatever mortgage, 
if any, existed, was given the day prior to the date of the policy. Miss Harp, re- 
specting her knowledge of the alleged mortgage, testified as follows: 

“I am the agent of this defendant insurance company at Morehouse. I have the 
authority to issue policies and countersign them, and deliver them for the company. 
| issued and signed and delivered the policy to Mr. Taylor, and this mortgage was 
acknowledged before me. At the time I wrote this insurance, I knew that this mort- 
gage was on the piano. I was the agent of the company that wrote the policy. I 
did not read or detail to Mr. Taylor the printed matter on that policy. I knew, when 
I issued it to him, that to his mortgage had been made by me the day before. I do not 
know the circumstances under which this mortgage was given. I did not know it was 
given by Mr. Taylor with the understanding, when his wife came back, if she ob- 
jected to mortgaging the piano, that Mr. Baker would take a personal note instead. 
That didn’t occur in my presence.” 

This alleged mortgage and the note with it were never delivered to the mortgagee, 
and therefore it was never a subsisting lien upon the piano. The mortgage was filed, 
but whether sent to the recorder by plaintiff or Miss Harp is not clear. One thing is 
clear, however, and that is that the mortgage was never in the possession of the mort- 
gagee, and it was not considered by him as a binding obligation. The mortgagee, 
Mr. Baker, respecting the mortgage, testified as follows: 

“T reckon I am the James Val Baker mentioned in this mortgage. That mortgage 
was never delivered to me. Mr. Taylor wanted to borrow $100, and I went into the 
Bank of Morehouse. I believe perhaps to Ed—see the cashier, went into Miss Hattie’s 
office, and told her he wanted to give a mortgage on his piano for $100 and I left 
them. I don’t know what they did with it, never was delivered to me; but Mr. 
Taylor come to me and told me there was a piano, I asked him whose it was, and 
he said his, and I asked him what his wife would say about it—if it didn’t belong to 
the family, and he said, if his wife objected to the mortgage, that he would give me 
his note and Mrs. Henson’s note in lieu of the mortgage. She came home, I don’t 
know just when, in a few days, and objected to it, and I sent him word, and they 
came over to the City Hall, and gave me their notes. Q. Did you ever hold this 
mortgage as a lien on that piano after that? 

“Mr. Reeves: I object to that, because the mortgage speaks for itself and shows 
that it is dated before the policy was taken out. A. I did not. I taken the notes 
in lieu of the mortgage.” 

[5, 6] If the mortgagee had left to plaintiff the filing of the mortgage, and plain- 
tiff had done so, or had the mortgage been left with the notary for the mortgagee, 
such would have been a sufficient delivery. Huiser v. Beck, 55 Mo. App. 668; State ex 
rel. Carpenter v. O'Neill, 74 Mo. App. 134. See, also, 26 C. J. p. 185. But where 
there was no direction and no understanding, and where the mortgagee is disclaiming 
delivery, we do not think there is room for argument. At most the giving of the 
mortgage was conditioned upon Mrs. Taylor’s consent, and it would appear from 
Baker evidence that she did not consent. 

Plaintiff’s learned counsel make the point that, since Miss Harp, defendant’s 
agent knew of the existence of the alleged mortgage when she wrote and delivered 
the policy, defendant is in no position to complain. But, since there was no mortgage 
that ever became effective as a lien on the piano, we shall not consider the question 
of waiver. It is our conclusion that defendant’s instruction No. 2 was properly re- 
fused. And our ruling respecting the alleged mortgage will necessarily eliminate 
defendant’s given instruction No. 3. 

To make disposition of the assignment based on an alleged excessive verdict 
could serve no useful purpose; hence we shall not rule this assignment. 


For the error above mentioned the judgment should be reversed and the cause 
remanded; and it is so ordered. 


Cox, P. J., and Bailey, J., concur. 





Fire] Molyneaux v. Royal Exchange Assur. of London 957 


MOLYNEAUX et al. v. ROYAL EXCHANGE ASSURANCE OF LONDON. 
(No. 61. 
(Supreme Court of Michigan. July 22, 1926.) 
209 Northwestern Reporter 803. 

1, INSURANCE—CANCELLATION OF STANDARD POLICY HELD EF- 
FECTIVE ON NOTICE WHEN NO DEMAND FOR EXCESS PREMIUM 
IS MADE, BUT NOT EFFECTIVE IF DEMAND FOR EXCESS PRE- 
MIUM IS REFUSED. 

Under Michigan standard fire policy providing for cancellation on five days’ 
notice with or without tender of excess premium to be refunded on demand, cancel- 
lation becomes effective on proper notice when no demand is made during 5-day period, 
but cancellation is not effective if demand for excess premium is refused. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

2. INSURANCE—MICHIGAN STANDARD FIRE POLICY CAN BE CAN- 
CELED ONLY ON TENDER OF EXCESS PREMIUM OR PROMISE TO 
PAY IT ON DEMAND. 

Insurer, desiring to exercise right of cancellation, can only do so on strict com- 
pliance with stipulations of Michigan standard fire policy requiring either tender of 
excess premium or promise to pay on demand. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

3. INSURANCE—NOTICE OF CANCELLATION OF FIRE POLICY, FAIL- 
ING TO STATE THAT EXCESS PREMIUM WOULD BE REFUNDED 
ON DEMAND, BUT REQUIRING ORDER FROM THIRD PARTY, HELD 
NOT TO EFFECT CANCELLATION. 

Notice of cancellation of fire policy, failing to state that excess premium not ten- 
dered would be refunded on demand, as required by policy, but stating that premium 
would be paid on order from third party, did not effect cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Error to Circuit Court, Bay Copnty; S. G. Houghton, Judge. 

Action by Alexander Molyneaux and another aaginst the Royal Exchange Assur- 
ance of London. Judgment for plaintiffs, and defendant brings error. Affirmed. 

Argued before the Entire Bench. 

Stoddard & McMillan, of Bay City, for appellant. 

Kinnane & Leibrand, of Bay City, for appellees. ° 

McDonatp, J. The plaintiff Alexander Molyneaux recovered a verdict and judg- 
ment of $1,146.41 in the court below on a fire insurance policy issued by the defend- 
ant. The policy insured him against loss by fire to the extent of $1,000 on his dwell- 
ing house and $200 on its contents. The suit was brought to recover for three losses. 
One July 4, 1924, for loss to household goods, $112.35; July 14, 1924, a loss of $27 to 
his building; on March 18, 1925, loss by fire to the building, $1,327.13, and to personal 
property, $296.60. Before this last fire the defendant company had given written 
notice of the cancellation of the policy, which it claims had become effective before 
March 18, 1925, and because of that fact denies liability for the loss. As to the 
loss of July 14, 1924, the defendant denies liability on the ground that it was not 
caused by fire, and as to the loss of July 4, 1924, it admits liability for $12.35, and 
denies that the goods representing the balance of the loss were covered by the policy. 
The plaintiffs had a judgment for $1,146.41. The defendant brings error. 

[1] The principal question inv olv ed is whether the policy was canceled before the 
fire of March 18, 1925? The policy in question is the Michigan Standard policy. It 
contains the following stipulation as to cancellation: 

“This policy may be canceled at any time by the company by giving to the insured 
a five days’ written notice of cancellation with or without tender of the excess of paid 
premium above the pro rata premium for the expired time, which excess, if not ten- 
dered shall be refunded on demand. Notice of cancellation shall state that said excess 
premium (if not tendered) will be refunded on demand.” 

[2] It is the plaintiff's construction of this stipulation that the payment or tender 
of the unearned premium is a condition precedent to the cancellation of the policy. 
He cites many conflicting cases, but claims that the current authority supports his con- 
struction. This stipulation can be interpreted without reference to any of the decided 
cases. Its language is plain and unambiguous. It expressly states that the cancel- 
laton of the policy may become effective “with or without tender of the excess of paid 
premium.” The only condition with reference to the excess premium is that it “shall 
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be refunded on demand.” If the proper notice, including a promise to pay the excess 
premium on demand, is given, and no demand is made during the five days following 
the service of notice, the cancellation becomes effective. If, however, the demand 
is refused during that time, the cancellation does not become effective, because the 
excess premium must be paid on demand, and, if refused after notice and before 
the notice ripens into a cancellation, the company has not complied with the conditions 
of the stipulation. If it desires to exercise its right of cancellation it can only do 
so upon strict compliance with the stipulations of the policy which require either a 
tender of the excess premium or a promise to pay it on demand. Whichever course 
the company adopts is a condition precedent to the cancellation. 

[3] In this case it is claimed that, immediately after receiving notice of the can- 
cellation of his’ policy, the plaintiffs demanded the excess premium and were refused. 
This is denied by the defendant. The court submitted that question to the jury. They 
found for the plaintiff. But that is not the controlling question in the case. In our 
judgment the court might properly have held as a matter of law that there was no 
cancellation because of the insufficiency of the notice. It is admitted by the plaintiff 
that he received the following notice: 

“Mr. Alex Molyneaux, 510 Jennison Street, Bay City, Michigan—Dear Sir: 
Notice is hereby given that ‘subject to loss pending’ Royal Exchange Assurance Cor- 
poration hereby gives five (5) days’ notice of cancellation of policy No. 5853356 issued 
through the Exchange Underwriter Department covering one thousand ($1,000) 
dollars on frame dwelling and two hundred ($200) dollars on household goods. 

“Yours very truly, 

“A. N. MacDougall, Special Agent, 

“P, S. Return premium held subject to order of Otto C. Phillips of Bay City, 
Michigan.” 

The stipulation as to notice of cancellation requires that— 

“Notice of cancellation shall state that said excess premium (if not tendered) will 
be refunded on demand.” 

The notice in question does not so state. On the contrary, it states in effect that 
the excess premium will not be paid unless Mr. Phillips of Bay City orders it. In 
other words, the plaintiff is told that he cannot have the excess premium on demand, 
but must go to Mr. Phillips for an order; that if Mr. Phillips gives him the order 
it will be paid; and that if he does not it will not be paid. This was in no sense a com- 
pliance with the statutory stipulation of the policy relative to notice of cancellation. 
The notice must either tender the excess premium or promise to return it on demand. 
This notice did neither. It was not sufficient to effect a cancellation. There was no 
cancellation. Artificial Ice Co. v. Reciprocal Exchange, 192 Iowa, 1133, 184 N. W. 
759. 

The defendant’s assignments of error present some questions relative to the loss 
alleged to have occurred on July 27, 1924. It is conceded that the plaintiff’s loss from 
the fire of March 18, 1925, was greater in amount than that covered by the policies 
or by the verdict. In view of that fact, if the other loss were eliminated, the plaintiff 
would still have a loss over the amount of his policy, so that, if the other loss were 
disallowed, it would not affect the amount of the verdict. For this reason we do not 
discuss the other assignments. 

The judgment of the circuit court is affirmed, with costs to the plaintiffs, 

Bird, C. J., and Sharpe, Snow, Steere, Fellows, Wiest, and Clark, JJ., concur. 


GOLDSTEIN v. NORTHWESTERN NAT. INS. CO: et al. (Nos, 94, 95.) 
(Supreme Court of New Jersey. July 23, 1926.) 


134 Atlantic Reporter 116. 
1. INSURANCE. 


Finding of jury that fire policy had not been avoided because of presence of 
alcohol and gasoline on premises, in violation of policy, held against weight of 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—ADMISSION OF EVIDENCE THAT AGENT OF FIRE IN- 
SURANCE COMPANY, AFTER NONWAIVER AGREEMENT, HAD 
SAID THAT HE HAD AGREED TO SETTLE HELD NOT ERROR. 

In action on fire poliey, admission of testimony of attorney that, after signing of 
nonwaiver agreement, agent of company had said he and plaintiff’s husband had agreed 
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to settlement, and wondered if it was all right to settle with plaintiff, held not error, 
notwithstanding nonwaiver agreement. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


4. INSURANCE—IN ACTION ON FIRE POLICY, EVIDENCE OF CONVIC- 
TION OF PLAINTIFF’S HUSBAND FOR VIOLATING LAWS AGAINST 
USE OF EXPLOSIVES OR INFLAMMABLE FLUIDS HELD PROPERLY 
EXCLUDED. 

In action on fire policy, defended because of violation of clause prohibiting alcohol 
and gasoline from premises, exclusion of evidence of conviction of plaintiff's husband 
for violating law with respect to keeping and using explosives and inflammable fluids 
held not error, as husband was not party to action. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 

“Not to be officially reported.” 

Actions by Ruth Goldstein against the Northwestern National Insurance Company 
and another. Judgments for plaintiff. On defendants’ rules to show cause. Rules 
made absolute. 

Argued January term, 1926, before Trenchard, Katzenbach, and Lloyd, JJ. 

Samuel M. Hollander, of Newark, for plaintiff. 

McCarter & English, of Newark (Conover English, of Newark, of counsel), for 
defendants. 

Per CurtAM. The above cases are two actions at law instituted on two policies of 
fire insurance, identical in form. The same party is the plaintiff in each case. The 
actions were tried together at the circuit. The plaintiff obtained a judgment in each 
case for the sum of $614.40, with interest. Each defendant obtained a rule to show 
cause. The reasons filed by each of the defendants are identical. The cases were 
argued together. They will be disposed of together. 

The policies were originally issued to Joseph Goldstein. He assigned them to his 
wife, the plaintiff, prior to the fire. On October 21, 1923, the property covered by the 
policies was damaged by fire. Proofs of loss were delivered to the companies. The 
companies desired to investigate the fire. A nonwaiver agreement was executed. This 
agreement provided that any action taken by the insurance companies in investigating 
the cause of the fire or ascertaining the amount of the damage to the property, 
should not waive or invalidate any of the conditions of the policy. The defendants 
claim that the policies had been made void because there had been stored upon the 
premises inflammable materials, prohibited by the policies, and in excess of the quan- 
tities permitted. The policies contained the following clause: 

“This policy shall be void if camphene, benzine, naphtha, or other chemical oils 
or burning fluids shall be kept or used by the insured on the premises insured.” 

The permit attached to the policy, provided as follows: 

“Permission is given to keep on hand not exceeding one quart in all per family, 
cf gasoline, benzine, or naphtha for household use, but the use thereof for cooking, 
heating or lighting is prohibited without special permission endorsed on this policy.” 

[1] Mrs. Goldstein instituted the actions in the Supreme Court of this state, with 
the venue laid in Essex county, where she resided at the time the suits were com- 
menced. The fire took place in the city of Springfield, Mass. After the fire, James 
Loomis, a fire inspector of the Massachusetts state police, made an examination. Mr. 
Loomis testified at the trial. He said that the fire occurred about 3:30 p. m. He 
arrived at the scene of the fire about 4:30 p. m. The firemen were still there. He 
went up the front stairs, and saw the place where the fire had evidently started. It 
was on the landing at the top of the stairs. He then went through the dining room 
and the kitchen to a rear veranda, where he saw a 10-gallon wooden keg which con- 
tained gasoline. He took a sample of the contents of the keg. He produced in court 
a jar which contained the sample taken from the keg. He testified that the keg was 
apparently two-thirds full. The keg had not been burned. On the third floor he 
found 25 gallon tins which had contained alcohol. In one room he found two or 
three gallon tins. One contained alcohol. In another room he saw two 1-gallon 
glass jugs which contained liquor. He said it smelled like whisky, and that he was 
qualified to judge. Mrs. Goldstein at first denied she had ever seen these containers. 
Subsequently she admitted that some alcohol had been brought into the house for use 
in bathing the children when they had colds. Mr.. Goldstein was a dealer in drugs 
and flavoring extracts in which alcohol was used. Mrs. Goldstein said that she had 
put the containers in the children’s play room because there was no other place to 
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put them. She denied that there was any alcohol in the house, and testified that she 
never saw the barrel which the state inspector found on the back porch. She had no 
knowledge of any gasoline or whisky in the house. 

The trial court left to the jury the question as to whether the policy had been 
voided by the presence of alcohol or gasoline upon the premises. The court construed 
the word “keep” in the policy as something habitually kept in stock or for sale, and 
said that the policies would not be voided by the mere temporary presence of such 
articles, but would be voided if they were allowed upon the premises with some degree 
of permanency. The jury by its verdicts decided this question adversely to the con- 
tention of the defendants. We consider that upon this branch of the case the ver- 
dicts are contrary to the weight of the evidence. 

[2] The next contention of the defendants is that the court erred in not charging 
the ninth request of the defendants which read as follows: 

“The jury have the right to infer from the fact that the husband of the plaintiff 
is not produced as a witness by her, that his testimony, if he had been produced, would 
have been unfavorable to the plaintiff’s case.” 

In refusing to charge this request, we think the trial judge ruled correctly. The 
request did not embody the fact that the plaintiff had testified that her husband was 
traveling, and that she had been unable to get in touch with him. The request there- 
fore omitted in its statement of facts relevant testimony which the plaintiff was entitled 
to have embodied in the request. 

{3] The next point which the defendants urge is that the trial judge improperly 
admitted the testimony of an attorney at law of Massachusetts, George A. Bacon, who 
testified that he knew a Mr. McCoyt, who was an agent of the insurance companies; 
that McCoyt said that he and Mr. Goldstein had agreed to a settlement; and that 
McCoyt wanted to know if it was all right to settle with Mrs. Goldstein or with his 
(Bacon’s) office. Mr. Bacon said that this had taken place after the nonwaiver agree- 
ment had been made and in the presence of Mrs. Goldstein. The defendants contend 
that, in view of the nonwaiver agreement, this testimony was inadmissible. The non- 
waiver agreement was limited to the investigation of the cause of fire and the amount 
of damage to the property. As McCoyt’s testimony related to neither of these matters, 
we think it was admissible. 

[4] The trial judge refused to admit in evidence proof of the conviction of Joseph 
Goldstein for violation of the laws of Massachusetts with respect to the keeping and 
use of explosives or inflammable fluids. We think this ruling correct. Joseph Gold- 
stein was not a party to the present suit. His conviction could not be introduced in 
actions in which he was not directly interested. 

As we have reached the conclusion that the question as to the keeping of gasoline 
and alcohol upon the premises was decided by the jury contrary to the great weight 
of the evidence, the rules to show cause will be made absolute. 


WILLAT FILM CORPORATION v. CENTRAL UNION TRUST CO. OF NEW 
YORK, et al. 
(Supreme Court, New York County. July 2, 1926.) 


217 New York Supplement 409. 
1. INSURANCE. 

Insurers accepting premiums on fire policies and depositing proceeds of policies 
in court, waived defense that insured’s interest was other than unconditional and sole 
ownership. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


2. INSURANCE—WHERE MORTGAGE REQUIRED ORIGINAL MORT- 
GAGOR TO PAY PROCEEDS OF FIRE POLICIES TO MORTGAGE 
TRUSTEE IN CASE OF DEFAULT AND COMMENCEMENT OF AC- 
TION BY TRUSTEE, HELD THAT TRUSTEE WAS ENTITLED TO 
PROCEEDS OF POLICIES ON DEFAULT AS AGAINST MORT- 
GAGOR’S GRANTEE. 

Where mortgage required mortgagor to insure against fire and hold proceeds for 
specified purposes, and, in case of default and action by mortgage trustee, to pay 
proceeds of policies to trustee on written demand, and mortgagor conveyed property 
subject to mortgage, it was entitled to proceeds of policies payable to it and its 
grantee as their interests might appear to extent necessary to re-establish collateral, 
and, on its default, trustee was entitled to such proceeds. 


(For other cases, see Insurance, Dec. Dig. § 580[2].) 
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Actions by the Willat Film Corporation against the Central Union Trust Com- 
pany of New York, as trustee under the mortgage of the Willat Studios & Labora- 
tories, Inc., dated October 1, 1921, and others. Judgment for defendant named. 

L. & A. U. Zinke, of New York City (A. U. Zinke and I. J. Schuster, both of 
New York City, of counsel), for plaintiff. 

Larkin, Rathbone & Perry, of New York City (Donald C. Muhleman and Orville 
C. Sanborn, both of New York City, and Robert A. Jones, of Brooklyn, of counsel), 
for defendant Central Union Trust Co. of New York. 

O’Mattey, J. This action involves the right to certain insurance moneys. Three 
actions were originally instituted by the plaintiff, Willat Film Corporation, against 
three separate insurance companies to recover the amount of a fire insurance loss. 
The property destroyed consisted of certain moving picture film laboratories located 
at Fort Lee, N. J. The loss occurred on February 7, 1925. 

The insurance companies admitted their liability, and after the loss was adjusted, 
interpleaded the Willat Studios & Laboratories, Inc. (hereinafter referred to as the 
studios company), and the Central Union Trust Company of New York, as trustee 
under a certain mortgage made by the studios company, and also such trust company 
as trustee under a mortgage made by the plaintiff, the Willat Film Corporation (here- 
inafter referred to as the film company). The amount of the adjusted loss was as a 
result paid into court, and the issue here involved is whether the plaintiff or the trust 
company, as trustee under the studios company mortgage, is entitled to the proceeds. 

The property was originally owned by the studios company. Under date of 
October 1, 1921, it executed its mortgage to the trust company, as trustee, under which 
mortgage $100,000 in bonds were authenticated and sold. This mortgage contained 
the following mortgage insurance clause: 3 

“Article sixth. The Willat Company shall from time to time cause the property 
subject to this indenture to be insured and kept insured in good and solvent com- 
panies against loss or damage by fire, to the extent that such property is usually 
insured, such insurance to be taken in the name of. the Willat Company,-the proceeds 
thereof, when received by the Willat Company, to be placed in a separate fund and 
to be applied by the Willat Company solely to the rebuilding, replacement, or repair 
of the property damaged or destroyed whenever necessary in the judgment of the 
Willat Company to the operation of the mortgaged property, or when not so neces- 
sary, in the judgment of the Willat Company, then to other extensions, betterments, 
and renewals of the property of the Willat Company; provided, however, that the 
Willat Company may adopt such other plan or method of protection against loss 
by fire, whether by the establishment of an insurance fund or otherwise, as may be 
approved by its board of directors. In case of the happening of any event or default 
as hereinafter defined, and the commencement by the trustee of any action or pro- 
ceeding based thereon, the Willat Company will forthwith pay to the trustee on 
written demand, the amount at that time in any such fund, which shall be held and 
disposed of by the trustee as a part of the trust estate and upon and for the purposes 
and trusts herein provided, and the Willat Company will; upon like demand, transfer 
to the trustee any insurance policy or policies, upon the property hereby conveyed.” 

Subsequently, and on November 23, 1923, the studios company conveyed the 
premises to the film company subject to the above-mentioned mortgage. Thereafter, 
and on December 1, 1923, the film company also executed a mortgage in the sum of 
$300,000 to the trust company, as trustee, upon the same property, but, as the trust 
company under such mortgage has defaulted, we are not concerned therewith. 

The evidence tends to show that the studios company in the first instance secured 
insurance as required by the terms of its mortgage to the trust company, but, at the 
time of its conveyance of the property to the film company, such insurance had 
lapsed. Thereafter and on January 27, 1925, a binder was obtained from the three 
insurance companies covering the property in the sum of $100,000 in favor of the 
studios company. The fire occurred February 7, 1925, and on February 18th there- 
after policies were issued by the respective companies for the amounts specified in 
the binder in the name of “Willat Studios & Laboratories, Inc., and/or Willat Film 
Corporation, as now or may be hereafter constituted, or as their interest may appear.” 

On April 1, 1925, the. studios company defaulted in the payment of interest, and 
on June 18th following, the trust company gave notice of acceleration of maturity of 
principal, and in the same month foreclosure proceedings in New Jersey were begun. 


Demand on the studios company for the insurance moneys was made in November, 
1925. 
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The evidence fairly warrants a finding that, while the insurance in the first in- 
stance was in the name of the studios company as indicated in the binder, it was the 
intention of the parties that the policies when issued should be for the benefit of both 
the studios company and the film company. 

[1] It is to be observed that the policies were issued in the state of New Jersey, 
and each contained the New Jersey standard clause providing that, if the interest 
of the insured were other than unconditional and sole ownership, the policy would 
be void. However, as this defense was not interposed by the companies, we are not 
concerned therewith. The companies having accepted the premiums and deposited 
the money in court, thereby waived any defense which might have originally existed. 

[2] The sole question presented, therefore, is, what are the respective interests 
of the studios company and the film company? Concededly the studios company and 
the film company each had an insurable interest in the property. The film company 
was the owner in fee. The studios company, while having parted with title, was sub- 
ject to a liability for a deficiency under its mortgage and was under a contractual 
obligation to the trust company to insure to the extent of its mortgage. True, it 
was not required to insure in the name of the trust company, but in its own name. 
But, under the provisions of paragraph 6 of the mortgage above referred to, it was 
obligated to hold the proceeds of any loss for certain specified purposes, and, in the 
event of a default under its mortgage and the commencement by the trust company 
of a proceeding based thereon, and written demand to the studios company to pay 
over the fund, it was obliged to comply with such demand and to deliver such pro- 
ceeds to the trust company as part of the trust estate. It is true that the insurance 
clause referred to is not in the usual form, in that it does not require the studios 
company to insure in the name of the trust company or as its interests may appear. 
However, it is plain that the insurance was intended for the benefit of the trust com- 
pany, and, while the clause in question differs from the usual mortgage insurance 
clause, such difference is only with respect to the immediate disposition of the proceeds 
of the policy,.and does not in any way affect the practical result. Moreover, with such 
temporary right of disposition reserved to the studios company, only it and the trust 
company are concerned. 

While the learned counsel for the plaintiff concedes an insurable interest in the 
studios company, he urges that there has been failure of proof on its part to show 
the extent of its insurable interest at the time of the loss or the amount of its damage, 
determinable at such time. This contention is based upon the fact that the studios 
company had parted with title to the property, and that under the terms of the mort- 
gage it was not required to pay over the proceeds of a loss to the trustee until after de- 
iault in the mortgage terms, the commencement by the trustee of a proceeding based 
thereon, and a written demand for the payment over of the insurance fund. Hence 
it is claimed that, as there had been no default when the loss occurred, the studies 
company had incurred no liabiliy at that time and consequently could show no damage. 

With this contention I am unable to agree. At the time of the loss, the studios 
company was obligated upon its debt of $100,000 under its mortgage, and would be 
personally liable for any resulting deficiency after resort was had to the collateral, 
the mortgaged premises. It was also obligated. under its covenant with the trust 
company, to take out insurance in the amount of $100,000, and for a breach of such 
covenant it would be liable. Because of its liability for such possible deficiency judg- 
ment, and because of its liability for breach of its covenant to insure, the studios 
company would be entitled to recover under the policies to the extent necessary to re- 
establish the collateral for the principal obligation. Berry v. A. C. Ine. Co., 132 N. Y. 
49, 30 N. E. 254, 28 Am. St. Rep. 548. The principle of the case just cited has been 
recently adopted and affirmed by the Court of Appeals in Hudson v. Glens Falls 
Insurance Co., 218 N. Y. 133, 112 N. E. 728, L. R. A. 1917A, 482. See also, Vigliotti 
v. Home Ins. Co., 206 App. Div. 398, 201 N. Y. S. 407. 

As the studios company was entitled to recover the proceeds of the policies, and 
as the contingencies entitling the trust company under the terms of the mortgage to 
require payment over to it of the proceeds have occurred, it follows-that the trust 
company is entitled to a judgment for such relief. As the trustee of the studics com- 
pany is interested in the first lien on the premises, it is entitled to priority as against 
the plaintiff which took subject to such lien. ‘ 


It follows, therefore, that judgment must be for the defendant trust company on 
all policies. Submit proposed findings. 
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NORTHERN LUMBER & COAL CO. v. RETAIL LUMBERMEN’S INTER- 
INSURANCE EXCHANGE et al. (No. 25322.) 
(Supreme Court of Minnesota. July 2, 1926.) 
209 Northwestern Reporter 880. 
(Syllabus by the Court.) : r 
INSURANCE—IN ACTION TO RECOVER MONEY DEPOSITED WITH IN- 

SURANCE EXCHANGE, CONFLICTING EVIDENCE HELD TO MAKE 

QUESTION WHETHER INSURANCE POLICIES WERE ASSIGNED 

BY PLAINTIFF TO ONE OF DEFENDANTS ON SALE OF PROPERTY 

WHICH THEY COVERED ONE FOR JURY. ; 

Whether certain insurance policies were assigned by the plaintiff to one of the 
defendants upon the sale of property which they covered was a question of fact for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Appeal from District ourt, St. Louis County; Bert Fesler, Judge. 

Action by the Northern Lumber & Coal Company against the Retail Lumber- 
men’s Inter-Insurance Exchange and others. Action dismissed as to the named de- 
fendant. Verdict and judgment against defendants O. D. Hauschild, Inc., and another, 
and they appeal. Affirmed. 

McClearn & Gilbertson, of Duluth, for appellants. 

Courtney & Courtney, of Duluth, for respondent. 

Drsett, J. This is an action fo recover money deposited with the defendant insur- 
ance exchange under a plan of mutual or co-operative insurance. The question is 
whether it belonged to the plaintiff or the defendant Colvin. The action was dismissed 
as to the defendant insurance exchange. There was a verdict and judgment against 
the defendants O. D. Hauschild, Inc., and Colvin, and they appeal. 

On February 2, 1924, the plaintiff owned lumber yards at Biwabik, Aurora and 
Gilbert in St. Louis county. On that day it sold them to the defendant Colvin and a 
formal bill of sale bearing date January 31, 1924, was delivered. The bill of sale 
assumed to convey all the lumber and merchandise in the three yards, described in 
certain inventories, and “all accounts, claims or demands” described in certain state- 
ments. The deposits here involved were not mentioned in the inventories. 

Under a mutual or co-operative plan of insurance the plaintiff had on deposit 
with the insurance exchange $360.74 and was entitled to a refund upon the cancellation 
of the insurance. So far as concerns this case the money may be considered as in 
the possession of the Hauschild Corporation, which did all the business. The plaintiff 
had four policies on the three yards. It assigned them to Colvin under date of Jan- 
uary 31, 1924. It claims that they were not delivered until February 11. The claim 
of Colvin is that they were assigned as a part of the transfer of the lumber yards 
and were delivered on February 2. The claim of the plaintiff is that they were not 
assigned as a part of the transfer of the lumber yards, but that several days later 
Colvin wanted an assignment of them for a few days until he could effect insurance, 
and that they were assigned to him for temporary protection. When the controversy 
arose over the ownership of the deposit Colvin gave a bond of indemnity and received 
the money. 

The single question is whether the plaintiff company transferred the deposits to 
Colvin. The bill of sale did not purport to do so. If the assignment of the three 
policies was delivered as a part of the same transaction as the delivery of the bill 
of sale there would seem no question but that the intention was to transfer the benefit 
of the policies and therefore the deposits. Colvin claims that they were delivered 
on February 2; the plaintiff that they were not delivered until several days later and 
then under the circumstances stated. The testimony is irreconcilable. The finding 
of the jury either way would be sustained. 

There is another item of $252.41 representing money paid after February 2 by the 
plaintiff to the insurance exchange and claimed by the plaintiff to have been paid by 
mistake. It is included in the money held by the Hauschild Company and turned 


over to Colvin when the bond was given. If the plaintiff is entitled to the first item it 
is entitled to the other. 


Judgment affirmed. 














* 
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AMERICAN EAGLE FIRE INS. CO. v. LIVELY. (No. 16439.) 


(Supreme Court of Oklahoma. March 23, 1926. Rehearing Denied July 13, 1926.) 
248 Pacific Reporter 313. 
(Syllabus by the Court.) 

INSURANCE—RIDER CONTAINING CLAUSE FIXING AMOUNT OF RE- 
COVERY ON FIRE INSURANCE POLICY AT THREE-FOURTHS OF 
CASH VALUE OF PROPERTY AT TIME OF LOSS IS WITHIN 
STATUTE PERMITTING STANDARD FORM OF POLICY TO BE 
MODIFIED OR ADDED TO, AND IS ENFORCEABLE (COMP. ST. 1921, 
§§ 6766, 6767). 

A rider containing a clause fixing the amount of the recovery at three-fourths 
of the cash value of the property at the time of loss, attached to the standard form of 
fire insurance policy, is within the contemplation of the statute permitting the standard 
form of policy to be modified or added to, and the same is enforceable. 

(For other cases, see Insurance, Dec. Dig. §§ 138[1], 495[1].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Tulsa County; Z. I. J. Holt, Judge. 

Action by C. W. Lively against the American Eagle Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with directions. 

Rittenhouse & Rittenhouse, John F. Webster, and Franke E. Lee, all of Oklahoma 
City, for plaintiff in error. 

Poe & Lundy, of Tulsa, for defendant in error. 

JARMAN, C. Thijs was an action by S. W. Lively against the American Eagle 
Fire Insurance Company to recover, on a fire insurance policy, the sum of $4,000, 
being the amount the plaintiff alleged as the loss suffered by him by the destruction 
of certain property by fire. Judgment was for the plaintiff. for $4,000, and the de- 
fendant brings error. 

The insurance policy under consideration is the standard form of policy, having 
a rider attached containing what is known as the three-fourths value clause, limiting 
the amount of the recovery under the policy at three-fourths of the cash value of the 
property at the time of loss. The case was tried in the lower court on the theory 
that the three-fourths value clause was invalid and unenforceable, for the reason that 


the same was in conflict with the provisions of the standard form of policy. The 
plaintiff makes the same contention here. 


The question involved is, May the standard form of fire insurance policy, providing 
that the property is insured “to an amount not exceeding $————” (being $4,000 in 
this instance), be limited by a rider attached to the policy fixing the amount of re- 
covery at three-fourths of the cash value of the property at the time it is destroyed by 
fire? The plaintiff contends that the three-fourths value clause is in conflict with 
the provisions of the standard form of policy prescribed by statute, and that the 
liability provided for in the standard form cannot be changed by a rider. attached 
to the policy, and that, since the property was insured for $4,000, he is entitled to 
recover that amount, provided the same does not exceed the cash value of the property 
at the time of loss. In the first place, the three-fourths value clause is not in conflict 
with the provisions of the standard form of policy. The property is not insured for the 
definite sum of $4,000, but “to an amount not exceeding $4,000” which merely fixes the 
maximum amount of insurance at $4,000, and, if it were not for the further pro- 
vision in the policy, “this company shall not be liable beyond the actual cash value 
of the property,” there would be no way to determine, under the provisions of the 
standard form, the amount the company would be liable for. It is clear, therefore, 
that the Legislature intended, by inserting the provision, “to an amount not exceeding 
$ ,” that riders might be used for the purpose of definitely fixing the liability 
and the amount of the recovery, provided it does not exceed the cash value of the 
property at the time of loss. This intention is made more apparent when we take into 
consideration the last paragraph of the policy, which provides: 


“This policy is made and accepted subject to the foregoing stipulations and condi- 


tions together with such other provisions, agreements, or conditions as may be indorsed 
hereon or added hereto.” 





It cannot be said that the rider, fixing the amount of recovery at three-fourths of 
the cash value of the property, conflicts with the clause in the policy, “to an amount 
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not exceeding $4,000, and certainly said rider does not conflict with the clause, 
“This company shall not be liable beyond the actual cash value of the property.” The 
provisions of the standard form are sufficient of themselves, we think, to authorize 
the attaching of the rider containing the three-fourths value clause to the policy, and 
certainly all doubt on the question is dispelled by section 6766, C. S. 1921, which pro- 
vides : 

“Standard Form of Policy—E-xceptions. No fire insurance company shall issue 
fire insurance policy on property in this state other than those of the standard form 
herein set forth, except as follows: * * * 

“Sixth. A company may write upon the margin * * * or print * * * upon * * * 
riders * * * provisions adding to or multiplying those contained in the standard 
form. * * *” 

The standard form of policy referred to is provided for in section 6767. Under 
section 6766, supra, any of the provisions of the standard form of policy may be 
modified by riders, but not contradicted. If the rider was in conflict with the provi- 
sions of the standard form of policy, then the rider would be ineffectual, but such is 
not the case as we have heretofore pointed out. This distinction is made apparent by 
an examination of the cases cited by plaintiff. 


The first case cited and relied upon by plaintiff is L. & L. & G. Ins. Co. v. Mc- 
Laughlin, 70 Okl. 237, 174 P. 248. There the company issued a policy having a rider 
attached designated as form No. 6. The sdliciting agent had an iron safe, and the 
policy was left with him by the insured for safe-keeping. After the policy was 
executed and delivered, the soliciting agent, at the suggestion and request of the 
company, attached a rider known as form No. 1, without the knowledge or consent of 
the insured. The form No. 1 rider imposed entirely new provisions. The court held 
that the policy as originally issued with rider known as form No. 6 attached was a 
valid and binding contract, which could not be changed or altered by the company 
without the knowledge or consent of the insured by attaching rider known as form 
No. 1, imposing conditions different from those embodied in form No. 6. The cited 
case can in no way be considered as authority for the contention of the plaintiff in the 
instant case; but the cited case does recognize that the standard form of policy may 
be modified by a rider attached. 


The next case cited by plaintiff is Fidelity-Phenix Fire Ins. Co. vy. School District 
No. 62, 70 Okl. 300, 174 P. 513. There a provision was inserted in the standard form 
of policy which was in conflict with the provisions prescribed by statute for the 
standard form, and the court held that said provision, “not being in accord with the 
standard form of policy provided by the law of this state, will not be enforced.” In 
the first place, the effect of a rider attached to the policy was not involved in the 
cited case; and, in the next place the court held that the clause inserted in the body 
of the policy was invalid, for the reason that the same was not in accord with—that 
is, conflicted with—the provisions of the standard form. 


In the next case cited by the plaintiff (Palatine Ins. Co. of London v. Commerce 
Trust Co., 73 Okl. 236, 175 P. 930), the court held that the provision there under 
consideration which was inserted in the body of the policy was invalid for the reason 
that the same conflicted with the provisions of the standard form of policy, as shown 
by the first paragraph of the syllabus, as follows: 


“Any provision in a policy of fire insurance written since the 25th day of March, 
1909, that is in conflict with the provision of the standard form of policy of this 
state, provided by Act March 25, 1909, and of section 3482, Rev. Laws 1910, will not 
be enforced.” 

The last case cited and relied upon by plaintiff is Security Ins. Co. v. Baldwin, 
109 Okl. 139, 234 P. 348. The standard form of policy provides that the insured, 
after a loss, shall, if required, furnish a certificate of the magistrate or notary public 
living nearest the place of fire, stating that he has examined the circumstances and 
believes the insured has honestly sustained the loss, and shall also certify the amount 
of the loss that such magistrate or notary believes the insured sustained. In the cited 
case, the adjuster required the insured to furnish a certificate altogether different and 
not in accord with the certificate provided for by the terms of the standard form 
of policy, and the court held that the terms of the policy would govern. 

The tenor of all of the cited cases is that provisions, inserted in the policy or in 
a rider attached to the policy, which are not in accord with, or which conflict with, 
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the provisions of the standard form of policy, are void; but that does not mean to 
say that the provisions of the standard form of policy may not be modified. 

The true rule is that, where the provisions of the rider do not conflict with, but 
merely modify or add to, the provisions of the standard form, the provisions of the 
rider will be enforced. This holding is supported by the language of the court in the 
case of Corliss v. Westchester Fire Ins. Co., 92 N. J. Law, 108, 108A, .152, as follows: 

“What the effect of this provision [referring to a provision. in a rider attached to 
the standard form of policy] is leads to the inquiry whether or not the facts or con- 
ditions imposed by the ‘Farm Form’ are inconsistent with, or a waiver of, any of 
the provisions or conditions of the standard policy, for, if this should prove to be 
the case, then such provisions or conditions of the ‘Farm Form,’ as are inconsistent or 
a waiver. must be treated as a nullity.” 


It follows therefore, from the foregoing, that the amount the plaintiff is entitled 
to recover in the instant case is three-fourths of the cash value of the property at the 
time of loss. 

The plaintiff further contends that its demurrer to the petition of the plaintiff 
should have been sustained, for the reason that the same does not allege the cash value 
of the property at the time of its loss, and therefore there was no way of determing 
what was three-fourths of the cash value of said property. Since it is necessary that 
this case be reversed and remanded for a new trial, we do not pass on this question, 
as the petition may be cured by amendment. 


For the reasons given, the judgment of the trial court is reversed, and the cause 
remanded for a new trial in keeping with the views herein expressed. 


WALKER v. QUEEN INS. CO. er au. (No. 11914.) 
(Supreme Court of South Carolina. Feb. 2, 1926.) 
134 Southeastern Reporter 263. 

1. SUBROGATION. 

Mortgagor, having paid mortgage after destruction of property, held not entitled 
to subrogation to rights of mortgagee under standard mortgage clause in policy free 
from defenses available against her in her own right. 

(For other cases, see Subrogation, Dec. Dig. § 2.) 

4. INSURANCE. 

Under Code Civ. Proc. 1922, § 356, mortgagor, on refusal of mortgagee to pro- 
ceed against insurer under standard mortgage clause in policy, had right to bring 
action against mortgagee and insurer to compel collection and application on mortgage. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

5. INSURANCE. 


Insurer held not to have assumed payment of mortgage debt by issuance of policy 
with standard mortgage clause therein. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
8. INSURANCE. 

Standard mortgage clause in insurance policy held not to constitute new and in- 
dependent contract between insurer and mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
9. INSURANCE. i 


Open mortgage clause in policy does not create new. and independent contract 
between insurer and mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
10. INSURANCE. 

Rights of mortgagor in policy after discharging mortgage arises not from subro- 
gation to rights of mortgagee, but ftom restoration of rights as insured. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 
12. INSURANCE. 

Insurer held not liable under policy prohibiting other insurance without agreement, 
where other insurance was taken out without agreement or waiver by insurer. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 
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13. INSURANCE. 

Under Civ. Code 1922, § 4095, insurer under valued policy held liable only for 
proportionate sum of policy as compared to agreed valuation, where there was other 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Watts, J., and Gary, C. J., dissenting. 

Appeal from Common Pleas Circuit Court of Richmond County; M. S. Whaley, 
County Judge. . 

Action by Lula A. Walker against the Queen Insurance Company and others. 
Judgment for plaintiff, and defendant named appeals. Reversed, and remanded for 
judgment. 

Frank G. Tompkins, of Columbia, for appellant. 

Graydon & Graydon, of Columbia, for respondent. 

CorHRAN, J. I do not agree with the conclusion announced in the opinion of 
Mr. Justice Watts; on the contrary, I am convinced that the presiding judge wrongly 
directed a verdict in favor of the plaintiff, and should, at least, have submitted to the 
jury the defenses interposed by the insurance company. I will endeavor to make the 
grounds of this conviction intelligible. 

This is an action upon a policy of fire insurance issued July 21, 1921, to T. J. 
Walker, husband of the plaintiff, Lula A. Walker, in the sum of $2,000, covering a 
ar house in the city of Columbia, which was totally destroyed by fire on March 
21, 1923. 

It is conceded that although the policy was issued in the name of T. J. Walker, 
the title to the property was in his wife. At the hearing of this appeal the counsel for 
the insurance company announced that the insurance company did not seek to escape 
liability “upon this ground, although the policy provides that it shall be void “if the 
subject of insurance be a building on ground not owned by the insured in fee simple.” 
Hence the matter may be dismissed without further consideration and the case treated 
as if the policy had been issued to Mrs. Walker. 


The policy contained a provision that the insurance company would not be liable 
for loss or damages occurring while the insured had other insurance on the property, 
whether valid or not, in the absence of a written agreement of the company permitting 
such additional insurance. It is conceded that in January, 1923, just before the fire 
in March of that year, Mrs. Walker procured additional insurance under a policy 
issued to her by Atlas Insurance Company, for $2,000 upon the property; that there 
was no written agreement of the company permitting this; that the Atlas policy was 
in force at the time of the fire; and that Mrs. Walker collected the full amount of the 
policy. 

There was a further provision in the policy, that, in case of any other insurance 
upon the property (evidently referring to other permitted insurance), the company 
should not be liable under the policy for a greater proportion of the loss or damage 
sustained than the amount of the policy bore to the total insurance, whether valid or 
not and whether collectable or not. 

The agreed valuation of the property under the “valued policy” statute of this 
state, at the time of issuing the policy was $2,800. At the time the policy was issued, 
Mrs. M. S. Habenicht held a mortgage upon the property, executed by Mrs. Walker 
to secure a loan of $2,000. The policy contained the usual standard mortgage clause 
providing that, in the event of loss or damage, the insurance should be payable to Mrs. 
Habenicht, mortgagee, as her interest might appear. An important provision in this 
connection was that, as between the mortgagee and the company, the insurance, as to 
the interest of the mortgagee only, should not be invalidated by any act or neglect of 
the mortgagor, nor by certain other matters therein enumerated. The mortgage clause 
also provided that, in the event that the company should pay the mortgagee any sum 
for loss or damage, and should claim that, as to the mortgagor or owner, no liability 
therefor existed, the company should be subrogated to all the rights of the mortgagee 
under securities held as collateral to the mortgage debt. ' 

After the fire claim was made by T. J. Walker through his attornevs, acting also 
for Mrs. Habenicht, for the insurance, a non-waiver agreement was executed. and 
upon investigation the insurance company learned the trouble about the title. and 
the fact of other insurance, and declined the claim. Thereafter suit was commenced 
upon the policy in the name of Mrs. Habenicht, the mortgagee, but subsequently, in 
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consequence of her objection to the suit being prosecuted in her name, T. J. Walker 
was substituted as plaintiff. That suit resulted in a non-suit, 1 assume, upon the 
ground that the policy was issued to Mr. Walker whilst the title to the property was 
in Mrs. Walker. 

Thereafter on or about February 11, 1924, Mrs. Walker borrowed through Mr. 
Belser, attorney, $4,000 from a client of his and secured the note therefor by a mort- 
gage upon the lot upon which the dwelling house insured had stood. Two thousand 
dollars was borrowed to pay off the Habenicht mortgage and $2,000 was to be used in 
replacing the burnt House. Mr. Belser gave his personal check to Mrs. Habenicht for 
the amount of the mortgage and the same was marked “fully satisfied” on February 
11, 1924, and so entered upon the record. Four days thereafter, on February 15, 1924, 
Mrs. Habenicht executed a paper purporting to assign to T. J. Walker all of her right, 
title, and interest in the policy in question. Thereafter on May 13, 1924, Mrs. Walker 
instituted the present action, making parties defendant, along with the insurance com- 
pany, Mrs. Habenicht, and her husband, T. J. Walker. 

The foundation of the plaintiff’s action is that, by the payment of the Habenicht 
mortgage, she has been subrogated to all of the rights of Mrs. Habenicht in the 
mortgage and in the policy of insurance which was made payable to her, free from 
any defenses which the insurance company may have had in an action by the plaintiff 
upon her original rights under the policy. 

The defense of the insurance company is predicated upon the theory that there was 
no subrogation of Mrs. Walker as claimed above, and that the action of the plaintiff 
upon the policy, after the mortgage had been paid and marked satisfied, extinguished, 
became subject to the same defenses that would have been available, had there been no 
mortgage clause in the policy at all. q 

The insurance company therefore set up the following defenses, as if there had 
been no mortgage clause and the plaintiff had sued upon the policy in that shape: 
(1) As a ground of total immunity from liability under the policy, that in January, 
1923, while the policy was in force, the insured took out additional insurance of $2,000, 
in the Atlas Insurance Company, covering the same property, without having obtained 
from the company a written agreement permitting such additional insurance, as pro- 
vided for in the policy; (2) as a ground of partial immunity, that, if the policy 
should not be held avoided for the reason stated above, in toto, the company, under 
the terms of the policy and the statute law of the state, can be held liable for only 
a proportionate amount of the insurance carried in the policy. Other defenses are 
- af in the answer which, in the view that 1 take of the matter, need not be con- 
sidered, . 

There appears to be little, if any, controversy as to the facts hereinbefore stated. 
At the conclusion of the evidence the defendant company moved for a directed 
verdict in its favor, upon the ground that the plaintiff was not entitled to be subrogated 
to the rights of the mortgagee in the policy, and that it appeared undisputed that addi- 
tional insurance had been taken out by the plaintiff. The motion was refused. It does 
not appear in the record for appeal that the plaintiff made a similar motion. The 
bare statement is made: 

“The judge directed a verdict in favor of the plaintiff in the full amount of the 
policy upon which the suit was brought.” 

His reasons therefor are not stated. The direction of a verdict for the plaintiff, 
however, can be sustained only upon the theory, contended for by her counsel, that 
by the payment of the Habenicht mortgage, the plaintiff became subrogated to all the 
rights of Mrs. Habenicht in the mortgage and in the policy, free from any defense 
which the insurance company may have had in an action by the plaintiff in her own 
rights. It is manifest that, if this view be incorrect and the plaintiff cannot shield 
herself under the wing of the Habenicht mortgage, the defense of the insurance com- 
pany must either have been sustained upon the motion for a directed verdict or sub- 
mitted to the jury. From the judgment entered upon the directed verdict in favor 
of the plaintiff, the defendant insurance company has appealed upon exceptions herein- 
after considered. 

_ (1) I think that it sufficiently appears from the foregoing statements that the 
principal question in this appeal is that of subrogation. Can the plaintiff stand in the 
shoes of the mortgagee, or must she stand in her own? 

As between the insurance company and the mortgagee, under the mortgage clause, 
the mortgagee occupies a much more favorable position than the mortgagor or owner. 
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According to the express terms of that clause, “the insurance, as to the interest of the 
mortgagee only therein, shall not be invalidated by any act or neglect of the mortgagor 
or owner of” the property, nor by certain other matters mentioned therein, which as 
between the company and the inswred, are specifically declared in the policy sufficient 
to invalidate it. For instance, as between the company and the insured, among other 
things, the policy provides: .) 

“This entire policy shall be void unless otherwise provided in writing added 
hereto: (a) If the interest of the insured be other than unconditional and sole owner- 
ship; or (b) if the subject of insurance be a building on ground not owned by the 
insured in fee simple; or (c) if-with knowledge of the insured foreclosure proceedings 
be commenced or notice given of the sale of any property insured hereunder by rea- 
son of any mortgage or trust deed; or (d) if any change, other than by the death of 
an insured, take place in the interest title or possession of the subject of insurance 
(except change of occupants without increase of hazard).” 

And in another clause the same result will follow “while the insured shall have 
any other contract of insurance, whether valid or not, on property covered in whole or 
in part.” 

he between the mortgagee and the insurance company, no act or neglect of the 
mortgagor or owner shall invalidate the policy; no foreclosure of the mortgage or 
notice of sale, nor change in title or ownership, nor occupation for more hazardous 
purposes than are permitted by the policy, shall have that effect—placing the mort- 
gagee, as I have stated, in a much more favorable position than the mortgagor or 
owner. 

This distinction between the relative positions of the mortgagee and the mortgagor 
or owner is further emphasized by the stipulation in the mortgage clause that if the 
company should, under its drastic liability to the mortgagee, pay him any loss or 
damage under the policy, and shall claim that, as to the mortgagor or owner, no lia- 
bility exists, then the company, to the extent of such payment, shall be subrogated 
to the rights of the mortgagee in all securities held as collateral to the mortgage debt, 
showing clearly that a marked distinction is recognized between the liability of the 
company to the mortgagee and to the insured, contemplating an instance of liability to 
the mortgagee under circumstances of non-liability to the insured, in which event, upon 
payment of the loss to the mortgagee, the company shall be entitled to recover through 
the securities to which it may be subrogated money which, as against the insured, it 
should not have been compelled in good conscience to pay. 

The plaintiff contends that she is subrogated to the rights of the mortgagee in 
the policy of insurance. The right which the mortgagee acquired of having the loss 
or damage, to the extent of the policy, made payable to her, was an obligation of the 
insurance company, incidental to its principal obligation under the policy, to the in- 
sured, as collateral security to the bond and mortgage held by the mortgagee. The 
plaintiff's right of subrogation to this collateral must therefore be worked out through 
her relation to the principal obligation, the bond and mortgage, and her action in 
reference to it. Her relation to the bond and mortgage was that of obligor and mort- 
gagor, a relation of primary obligation; her action in reference to the bond and mort- 
gage was payment, satisfaction, extinguishment. 

I do not think that the fact of payment and satisfaction of the bond and mortgage 
by Mrs. Walker is a factor of controlling significance in determining the existence of 
the right of subrogation. If the other elements of the equity can be established, this 
circumstance is not entitled to a great deal of weight. See authority cited by the writer 
in the case of Prudential Co. v. Connor, 120 S. C. 42, 112 S. E. 539. It is so obviously 
to the interest of the party paying off an incumbrance that it be left open for his 
protection that he will not be held to an extinguishment of it. 

But the difficulty in the application of the equity, to my mind, is the fatal vice that 
Mrs. Walker was the primary and not the secondary obligor in the obligation to which 
she claims subrogation. Counsél for the plaintiff cite with manifest approval, the 
opinion of the writer in the Prudential Case, supra. While the writer adheres to the 
views there expressed, which in his judgment are overwhelmingly sustained by the 
authorities, it is proper to state that the opinion was that of a single justice upon 
petition for a rehearing which was dismissed. It cannot therefore be regarded as 
authority further than the court may subsequently approve it. It is said in the opin- 
ion in that case, quoted by counsel for the plaintiff in their printed argument: 

“It follows that the party claiming the right of subrogation must establish: (1) 





970 The Insurance Law Journal, Vol. 67 [ Nov., 1926 


That he had paid the debt; (2) that he was not a volunteer, but had a direct inter- 
est in the discharge of the debt or lien; (3) that he was secondarily liable for the debt 
or for the discharge of the lien; (4) that no injustice will be done to the other party 
by the allowance of the equity.” 

See authorities beginning at page 56 (112 S. E. 544). 

I think that the facts in this case fall short of establishing two of these essen- 
tial elements: (3) That Mrs. Walker was secondarily liable upon the obligation, bond 
and mortgage, to the right of the mortgagee in which she claims subrogation; (4) 
that no injustice will be done to the right of the insurance company by permitting 
the subrogation. 

{2} As to the third element: 

“Subrogation is the equity by which a person who is secondarily liable for a debt, 
and has paid the same, is put in the place of the creditor, so as to entitle him to make 
use of all of the securities and remedies possessed by the creditor in order to enforce 
the right of exoneration as against the principal debtor in the same rank with him- 
self. To entitle a party to subrogation, his equity must be strong and his case clear. 
It is an equity called into existence for the purpose of enabling a party secondarily 
liable, but who has paid the debt, to reap the benefit of any securities which the 
creditor may hold against the principal debtor, and by the use of which the party 
paying may be made whole. * * * There can be no right of subragstion in one whose 
duty it is to pay, or in one claiming under him, against one who is secondarily liable 
or one not liable at all. In such a case payment is extinguishment.” 2 Story, Eq. 
Jur. (4th Ed.) § 707. 

In section 717, it is said: 

“It may be stated as a general rule that, where a surety, or a party secondarily 
liable, discharges an obligation for which another is primarily liable, the party who 
pays is entitled to be subrogated to all of the rights that the creditor had against 
the primary debtor.” 

There does not appear to be any controversy over the proposition that Mrs. 
Walker is not entitled to subrogation to the rights of the mortgagee in the mort- 
gage, and incidentally in the policy of insurance, unless in the payment of the mort- 
gage she discharged a debt for which she was secondarily liable. 

In 1 Jones, Mortgage (6th Ed.) § 876, it is said: 

“The test of the right of subrogation is found an answer to the inquiry whether 
the person who paid the mortgage debt is the one whose duty it .was to pay it first 
of all; if the debt was not primarily his, and he occupied the position of a surety to 
the mortgagor, he is entitled to be subrogated to the position of the mortgagee when 
he has paid the debt; but, if the debt is the debt of the persun who paid it or is 
a debt which he has covenanted to pay, his payment of it raises no right of subro- 
gation, but is simply a performance of his own obligation or covenant.” 

In Breedin v. Smith, 126 S. C. 346, 120 S. E. 64, the court said: 

“Subrogation is not allowed in favor of one who pays a debt in performance of 
his own covenants”’—citing 37 Cyc. 374; McLure v. Melton, 34 S. C. 377, 13 S. E. 
615, 13 L. R. A. 723, 27 Am. St. Rep. 820. 

In 37 Cyc. 374, cited in Breedin v. Smith, supra, it is said: 

“Subrogation is allowed only in favor of one who under some duty or compul- 
sion, legal or moral, pays the debt of another, and not in favor of him who pays a 
debt in performance of his own covenant, for the right of subrogation never follows 
an actual primary liability, and there can be no right to subrogation in one whose 
duty it ts to pay.” 

See, also, to the same effect, Rogers v. Meyers, 68 Ill. 92; Paton v. Robinson, 81 
Conn. 547, 71 A. 730; Lowenstein v. Insurance Co., 227 Mo. 100, 127 S. W. 72; 
Trust Co. v. Gomeringer, 236 Pa. 179, 84 A. 757; Dill v. Voss, 94 Ind. 590: Brown 
v. Bank, 139 Iowa, 83, 117 N. W. 289; 3 Pom. Eq. Jur. § 1419. 

Judging from the strenuous effort to place Mrs. Walker in the position of 
having discharged an obligation for which she was only secondarily liable, I assume 
that the leading opinion concedes the correctness of the above proposition; that she 
is obliged to show this before she can claim subrogation. Two grounds are stated 
in the opinion of Mr. Justice Watts to sustain the conclusion that, in paying off 
the mortgage, Mrs. Walker discharged an obligation for which she was only second- 
arily liable: : 

(1) That she was compelled, on account of the refusal of Mrs. Habenicht to 
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sue for the insurance money, to pay off the mortgage in order to secure protection 
from the insurance company. 

He says: 

“She did not pay off the mortgage as a primary obligation, but as a secondary 
obligation, to get possession of the policy in order that she might collect from the 
insurance company that protection against fire that she had paid the premium for 
for 12 years. By doing as she did, she became subrogated to all rights in the policy 
of Mrs. Habenicht.” 

(2) That, by reason of the mortgage clause, the insurance company became 
primarily liable to pay the mortgage debt, which rendered Mrs. Walker secondarily 
liable for it. 

He says: 

“She was secondarily liable for the debt and discharge of the lien. The insur- 
ance company was primarily liable to pay off the mortgage debi, for it was a con- 
tractual liable on their part to pay the mortgage to Mrs. Habenicht.” 

I do not think that the conclusion can be sustained upon either ground, or for 
that matter upon any other. 

[3] As to the first grounds It would appear manifest that, if the mortgage was 
a primary obligation of Mrs. Walker, as unquestionably it was, her purpose in pay- 
ing it off could not change its character as such. Mrs. Habenicht, it appears, re- 
fused to allow her name to stand as plaintiff in the action first brought against the 
insurance company, and, it may be conceded, refused to co-operate with Mrs. Walker 
in collecting the insurance money and applying it to the mortgage debt. The above 
quotation from the opinion of Mr. Justice Watts implies, if it does not assert, that 
Mrs. Walker was obliged to pay off the mortgage in order to reap any advantage of 
the insurance; that this was the only course open to her in order to protect herself. 
I do not think that this implication or assertion can be sustained. The insurance 
policy was issued to her; it covered property belonging to her; the loss or damage 
for which compensation was to be made was that of Mrs. Walker; it was issued 
as much for her benefit as for that of the mortgagee; she was directly and person- 
ally interested in the collection and application of the insurance money to the mort- 
gage. 

[4] Upon the refusal of Mrs. Habenicht to proceed by law to collect the insur- 
ance money and to apply it to the mortgage, Mrs. Walker unquestionably had the 
right to bring an action against Mrs. Habenicht and the insurance company to. compel 
such collection and application. It was a matter of no consequence in whose hands 
the actual policy may have been at the time. Union vy. Insurance Co., 196 Mass. 
230, 81 N. E. 994, 14 L. R. A. (N. S.) 459, 13 Ann. Cas. 433. As a matter of 
law, Mrs. Walker was authorized ,independently of any recalcitrant conduct of 
Mrs. Habenicht, to bring the action in her own name against the insurance company 
alone. Section 356 of the Code of Civil Procedure provides: 

“x * * A trustee of an express trust * * * may sue, without joining with him 
the person for whose benefit the action is prosecuted. A trustee of an express trust, 
within the meaning of this section, shall be construed to include a person with whom, 
or in whose name, a contract is made for the benefit of another.” 

In Cousar v. Heath, 80 S. C. 466, 61 S. E. 973, it is held that one making a 
contract in his own name for the benefit of himself and another, may sue thereon in 
his individual capacity. 

I cannot conceive how the volitional act of Mrs. Walker in paying off a debt 
of her own, a course to which she was not confined in order to protect her interest, 
can transmute a primary into a secondary obligation; nor can I conceive how the 
recalcitrant conduct of Mrs. Habenicht, to which the insurance company was not a 
party, can deprive the latter of its contract rights. 

And after the discharge of the mortgage by Mrs. Walker, it was not at all 
necessary to resort to any right of subrogation in order to secure the benefit of 
the insurance which had matured, for as soon as the mortgage yas discharged the 
interest of Mrs, Walker in the policy, which had theretofore been subject to the 
claim of the mortgagee to the proceeds, being relieved of that incumbrance, was as 
enforceable in her own right as if there never had been a mortgage clause. Of 
course, under these circumstances, the interest of Mrs. Walker would be subject 
to the conditions’ in the policy contract which affected her, and from which the 
mortgagee was relieved by the mortgage clause. 

[5] As to the second ground, that the insurance company assumed the payment 
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of the mortgage debt: The engagement of the insurance company, under the mort- 
gage clause, was that whatever loss or damage from fire that Mrs. Walker might 
sustain, up to the amount of the policy, should and would be paid to Mrs. Habenicht, 
as her mortgage interest at that time might appear. There is not a suggestion that 
the insurance company made any other engagement; certainly none that it assumed 
the payment of the mortgage debt. 

I freely concede that if, as a matter of fact, the insurance company, under a 
contract with Mrs. Walker, based upon a valid consideration, assumed the payment 
of the mortgage debt, with the knowledge and consent of the mortgagee, who ex- 
pressly or impliedly accepted the insurance company as the primary obligor, Mrs. 
Walker’s relation to the mortgagee would have been converted from a primary into 
a secondary obligation. But both of these elements must have been made to appear 
in order to accomplish the result. 

I have endeavored to show that there is not the slightest ground to sustain this 
contention that, in any sense of the word, the insurance company assumed the pay- 
ment of the mortgage. But even if the mortgage clause may be held to have had 
that effect, there is nothing to show that, expressly or by implication, Mrs. Habenicht 
ever recognized or accepted the insurance company as the primary obligor for the debt. 

There is quite a difference between the two cases of (1) where the mortgagor 
conveys the mortgaged premises subject to an existing mortgage or upon the assump- 
tion by the grantee of such mortgage, and (2) where the mortgagor retains title to 
the premises and enters into a contract with a third party by which the latter 
assumes the payment of the mortgage. 

[6] In the instance first cited, the premises become the primary fund out of 
which the mortgage is collectable, whether the grantee has assumed the mortgage 
or not, and regardless of the acquiescence of the mortgagee in this arrangement. 
The mortgagor then becomes secondarily liable for the mortgage debt. See authori- 
ties cited by the writer in the case of Prudential Co. v. Connor, 120 S. C. 42, 112 
S. E. 539. . 

[7] In the second instance, which is that claimed in the case at bar, the mort- 
gagor does not assume the position of a secondary obligor, unless the contract by 
which the third party assumes the mortgage was entered into with the knowledge 
and consent of the mortgagee and an acceptance by him of the third party as the 
primary obligor. 

This view is illustrated and sustained by the very recent case of Breedin v. 
Smith, 126 S. C. 346, 120 S. E. 64. In that case Breedin was, under a real estate 
contract, obligated to pay Clinkscales $2,500 at a certain time; Breedin assigned the 
contract to Smith and Dagnall, who assumed the payment to Clinkscales; the 
assignees failed to pay Clinkscales and Breedin, having done so, claimed to be sub- 
rogated to the rights. of Clinkscales as against Smith and Dagnall. The court denied 
the right of subrogation upon the ground that Clinkscales had not assented thereto 
or in any wise accepted the defendants Smith and Dagnall as the primary obligors. 

It is there said with striking perspicuity : 

“Clinkscales was not a party to the agreement between plaintiff and defendants. 
It does not appear that he ever assented thereto, or in any wise expressly or im- 
pliedly accepted the defendants as primary obligors. Conceding that Clinkscales, 
by virtue of defendants’ express promise in the assignment contract, might have 
had a right of action against defendants, * * * the actual primary liability to him 
was that of the plaintiff, Breedin. Subrogation is not allowed in favor of one who 
pays a debt in performance of his own covenants [citing authorities]. When, there- 
fore, Breedin paid the $2,500 to Clinkscales in discharge of a debt for which he 
was as to Clinkscales primarily liable, the payment was an extinguishment of Clink- 
scales’ right to recover as against any one, and there remained no rights of Clink- 
scales against the defendants to which the plaintiff could become subrogated.” 

The mortgage clause contains a reservation of the right to cancel .the policy 
after 10 days’ notice to the mortgagee, and upon like notice to cancel the mortgage 
clause, which is claimed to have constituted the insurance company the primary 
obligor of the mortgage debt. The mortgage would occupy a precarious position, 
indeed, with the insurance company under such circumstances as the principal obligor. 
There is not the slightest circumstance tending to show that the mortgagee considered 
the insurance company the primary obligor, or that she took any steps to enforce 


such suppesed obligaticn; in fact, the complaint of Mrs. Walker is that the mort- 
gagee would not act. 
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The contention that the insurance company assumed the payment of the mort- 
gage debt cannot be sustained for another reason, in my opinion: The standard 
clause created no contractual relation between the insurance company and the mort- 
gagee, although the mortgagee, by the contract between the insurance company and 
the mortgagor, may have obtained a substantial interest or benefit in the contract. 

The courts of the several states are in hopeless conflict as to the effect of the 
standard clause upon the relation between the insurance company and the mortgagee. 
Some hold that it constitutes a separate and independent contract between them; 
others, that it does not constitute suc ha contract but only confers upon the mortgagee 
a benefit, separate from and independent of the interest of the mortgagor, and 
enforceable in his own name by an independent action. Some, that it is equivalent to 
an assignment of the policy at its inception; others that it is not. Some, that it 
amounts in law to an insurance of the mortgagee’s interest; others, that it is only the 
interest of the mortgagor that is insured, the mortgagee working out his interest 
through that of the mortgagor. In not a single case have I encountered the sug- 
gestion that it amounts to an assumption of the mortgage debt. 

[8] In the opinion of Mr. Justice Watts the position is taken, which I must 
admit has the support of quite a number of cases, that the clause constitutes a new 
and independent contract between the insurance company and the mortgagee, by 
which the interest of the mortgagee is insured. The opinion declares: 

“The contract of the insurance company with Mrs. Habenicht, as holder of the 
mortgage, is a wholly independent contract from that with the original owner or 
mortgagor. Mrs. Habenicht had an independent contract with the insurance com- 
pany whereby the insurance company insured her individual interest in the property.” 

In the absence of a decision of this court sustaining that view, I.do not feel 
compelled or even inclined to accept it, being convinced that the opposing authori- 
ties are supported by the better reasoning. 

There is not the faintest suggestion in the case that there was a contract be- 
tween Mrs. Habenicht and the insurance company. She had a contract with Mrs. 
Walker, in the note or bond and mortgage, which (in the absence of a copy of the 
mortgage in the record), I assume contained a covenant on the part of Mrs. Walker 
to insure the building and make the loss payable to the mortgagee. Mrs. Walker 
carried out her agreement with Mrs. Habenicht and she made a contract with the 
insurance company accordingly. Mrs. Walker had a double incentive in making 
this contract. In the first place she could not have negotiated the loan otherwise, 
and in the second it was a substantial protection to her as concerned both her 
dwelling and the mortgage debt upon it, and, furthermore, in the event of her 
discharging the mortgage debt before a fire, it would continue to protect her. The 
contract of insurance was therefore for the mutual benefit of both mortgagor and 
mortgagee, and in no sense a contract between the mortgagee and the insurance com- 
pany ;*the mortgagee being simply a third party who, by the contract between the 
mortgagor and the insurance company, acquired a beneficial interest in the policy, 
really as additional security to the bond or note secured by the mortgage. 

It may be safely assumed that the transaction opened with negotiations be- 
tween Mrs. Walker and Mrs. Habenicht, looking to a loan secured by mortgage, 
and that Mrs. Habenicht insisted upon an insurance policy to be issued to Mrs. 
Walker with the standard mortgage clause in it. Mrs. Walker agreed to the terms, 
and, turning away from Mrs. Habenicht, entered into the policy contract with the 
insurance company as she had agreed with Mrs. Habenicht to do. How a contract 
between the insurance company and Mrs. Walker can be construed to be a contract 
between the insurance company and Mrs. Habenicht, simply because it contains a 
clause in favor of Mrs. Habenicht, I cannot conceive. The condition upon which 
Mrs. Habenicht was willing to enter into a contract with Mrs. Walker was that 
Mrs. Walker would enter into a contract with the insurance company for Mrs. 
Habenicht’s benefit. 

Undoubtedly the mortgage clause conferred a substantial benefit or interest 
upon the mortgagee, but that may and often does happen by reason of the pro- 
visions of a contract between two other persons, and entitled the beneficiary of that 
provision to enforce his rights, not upon the ground that he has made a contract 
with such other person, for plainly he has not, but upon the familiar principle that, 
where a contract is made between two persons, which secures a benefit to a third 
person, who may have paid nothing for it, and may have been entirely ignorant of it, 
such third person may enforce the benefit which the contract contained in his favor. 
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In Butler v. Telegraph Co., 62 S. C. 222, 40 S. E. 162, 89 Am. St. Rep. 893, 
the court said: 

“So that it thus appears that a contractual relation between the plaintiff and 
defendant is not essential. The liability for a breach of the duty owed by the de- 
fendant to the plaintiff may arise in instances where the contract is made for the 
benefit of the plaintiff” (italics by the court)—citing many cases sustaining the propo- 
sition, as to which | apprehend there could be no dissent. 

See, also, Mims v. Railroad Co., 69 S. C. 338, 48 S. E. 269; McDowell v. 
Laev, 35 Wis. 175; 6 R. C. L. 882; 13 C. J. 704; Western Union Tel. Co. v. 
Schriver, 141 F. 538, 72 C. C. A. 596, 4 L. R. A. (N. S.) 684. 

In Mack v. Bonding Co., 103 S. C. 55, 87 S. E, 439, it was held that a material 
man, who had furnished brick to a city for paving had such a benefit under the 
contractor’s bond as enabled it to sue as a beneficiary under the bond. See, also, 
Ancrum v. Water Co., 82 S. C. 284, 64 S. E. 151, 21 L. R. A. (N. S.) 1029; Brown 
v. O’Brien, 1 Rich. 270, 44 Am. Dec. 254; Duncan vy. Moon, Dud. 332. 

The conception that the standard clause constitutes a new and independent con- 
tract, a breaking away from the plain and simple interpretation of the policy as 
being a contract between the insured and the insurance company containing a special 
provision for the benefit of the mortgagee, upon which he is entitled to sue, is 
entirely due to a magnified estimate of the difference between an open mortgage 
clause and a standard clause, and an overfusion of thought between an independent 
contract and an independent cause of action. The difference between the two clauses 
affects only the character and extent of the benefit conferred, and does not in any- 
wise convert what was before simply a benefit into a new and independent contract, 
where in neither case is there the semblance of a contract between the insurance 
company and the mortgagee. The fact that practically a limitless benefit is conferred 
by the standard clause upon the mortgagee makes it none the less a benefit, and, 
however limitless a benefit may be, it can never reach the dignity of a contract, 
where there is no contract. 

The open mortgage clause is a simple provision that the loss shall be payable 
to the mortgagee as his interest may appear. The standard form, in addition to this 
provision, further stipulates that, as to the interest of the mortgagee in the insurance, 
the insurance shall not be invalidated by certain specified acts of the insured, which 
continue as grounds of forfeiture against him. 

[9] It is universally held that the open mortgage clause does create a new and 
independent contract between the insurance company and the mortgagee; that the 
omginal contract between the company and the insured remains; that the morigagee 
has no insurable interest in the property insured; that he does not recover in the 
event of loss, as the party insured, but as the beneficiary under the policy, of the 
amount receivable, in the right of the insured. 

In Williamson v. Insurance Co., 86 Wis. 393, 57 N. W. 46, 39 Am. St: Rep. 
906, the court says: 

“The legal right of action was in the insured, and the provision in the policy, 
‘Loss, if any, first payable to Jennie Perkins or assigns as her mortgage interest may 
appear,’ operated only as a conditional appointment * * * to pay so much of the 
proceeds of the policy as might be equal to the amount due on the mortgage at 
the time of, and in the event of, a loss under it. It was not operative in presenti, 
and the insured was still the owner of the policy. If the mortgage was paid before 
any loss occurred it could not become effective. These considerations serve to show 
that, whether the mortgage debt be greater or less than the amount of the policy 
when written, such a provision in favor of a mortgagee does not operate as an 
assignment of the policy. It is still the owner of the premises who is insured, and 
the contract of the company is with him alone, and the continued validity of the 
policy is dependent upon the performance by him of the conditions embraced in it. 
It is not the interest of the mortgagee in the premises that is insured; and it seems 
clear, therefore, that an action for the recovery of the money in case of loss, must 
be brought in the name of the insured, but that the mortgagee, in respect to his 
interest, may be joined with him as a coplaintiff.” (Of course, the latter statement 
cannot be sustained under our Code which enables the real party in interest to sue.) 

“An assignment, however, with the assurer’s consent, te a mortgage, loss payable 
as interest may appear, does not create a new contract, but he is held obligated by 


the conditions in the original policy as in case of other insurance.” 4 Joyce, Ins. 
(2d Ed.) p. 3940. 
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“ 


A mortgage clause, making the loss under the policy payable to a mortgagee 
as his interest may appear, does not amount to an assignment of the insurance nor of 
the insurance policy; nor is a new contract created, but the mortgagee is held obli- 
gated by the original policy conditions where assignment is made to him loss pay- 
able as interest may appear, and so far as not. limited by express language in a mort- 
gage clause attached to a policy at the time of its execution, the plain provision of 
the policy, as between the insured mortgagor and the insurance company, must pre- 
vail and be observed.” 4 Joyce, Ins. (2d Ed.) p. 3949. 
In Bates v. Insurance Co., 10 Wall, 33, 19 L. Ed. 882, the court said: 


“Now, it is a well-known and frequent thing in insurance business for a person 
to insure his life, or his property, and either in the policy itself, or by indorsement 
at the time it is made, or by subsequent indorsement, to which the consent of the 
company is generally required, to direct the loss to be paid to some third party. 
And this is done in language similar, if not identical with that used in this case. It 
is a mode of appointing that the loss of the party insured shall be paid by the com- 
pany to such third person. This transaction is a very common mode of furnishing 
a species of security by a debtor to his creditor, who may be willing to trust to the 
debtor’s honesty, his skill and success in trade, but who requires indemnity against 
such accidents as loss by fire, or the perils of navigation. The property of the 
debtor at risk, being thus insured for the benefit of the creditor, gives him this 
indemnity.” - 

In Flanders on Fire Insurance, 441, it is said: 


“Where the policy provides that the loss, if any, is payable to another, to a 
mortgagee for example, instead of the assured, it is merely a designation of the 
person to whom it is to be paid, and is not an assignment of the policy. Hence it 
is the damage sustained by the party insured and not by the party appointed to receive 
payment that is recoverable from the insurers. * * * In other words, a policy made 
payable to A. in case of loss is an agreement on the part of the insurers that A. 
shall recover whatever the person originally insured may be entitled to receive in 
case of loss; that is, it is a continuing order or assignment of what may become 
due under the contract, and not an absolute transfer by virtue of which the assignee 
acquires the full rights of an assignee of a chose in action.” 

In Continental Ins. Co. v. Hulman, 92 Ill. 145, 34 Am. Rep. 122, it is said: 

“Making the ‘loss, if any, payable to Hulman & Cox, mortgagees,’ was not an 
insurance of their mortgage interest in the property.” 

In Franklin v. Insurance Co., 119 Mass. 240, the court says: 


“It has been repeatedly held by this court that such an indorsement does not 
operate as an assignment oi the policy, nor as a contract to insure the interest of the 
mortgagees, but that they can claim only what the party originally insured is entitled 
to recover under his contract.” 

In Rawl v. Insurance Co., 94 S. C. 299, 77 S. E. 1013, 45 L. R. A. (N. S.) 
463, Ann. Cas. 1915A, 1231, the mortgage clause was what is known as the “open 
clause”; that is, the policy provided: 

“Loss,- if any, payable to (the mortgagee) as his interest may appear, subject, 
nevertheless, to all the conditions of this policy.” 

It did not contain the distinguishing feature of the “standard” mortgage clause, 
that the interest of the mortgagee should not be invalidated by any act or neglect 
of the owner. The issue was whether the mortgagee was entitled to the 5 days’ 
notice of cancellation provided for in the policy. The court held that he was, and 
in the course of the opinion (by Justice Woods, unanimously concurred in) said: 

“There can be no doubt, that under a policy like this a mortgagee, or other 
person, named as the payee, as his interest may appear, holds his protection under 
the policy, subject to having it defeated by any act or omission of the assured which 
under the policy produces a forfeiture. Under such a policy it is the owner's, not 
the mortgagee’s, interest that ts insured, and the mortgagee must stand or fall on 
the performance or breach by the owner of h:s contract.” 

This, as I have endeavored to show, is the universal rule, as applied to policies 
containing what is understood as the open mortgage clause. The reasons given in 
the above quotations are so clearly applicable to policies containing the standard 
clause that I cannot conceive how simply such a change in the character or extent 
of the benefit conferred upon the mortgagee can convert into an independent contract 


f 
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that which otherwise was no contract at all, or make inapplicable the rule declared 
in the Rawl Case, supra: 

“It is the owner’s and not the mortgagee’s interest that is insured.” 

That is all that is accomplished by the standard clause, as compared with the 
open clause, an enlargement of the benefit provided for in the contract between the 
mortgagor insured and the insurance company in favor of the mortgagee. It might 
as well be contended that the standard clause, which perchance, instead of enlarging 
the benefit to the mortgagee, contracted it, would constitute a new and independent 
contract between the insurance company and the mortgagee. In the one case, as in 
the other, the contract is with the mortgagor to insure him, to indemnify him from 
loss of or damage to his property; and the fact that the obligation is to pay the 
loss to the mortgagee, upon enlarged or restricted terms, cannot possibly create a 
contract which did not otherwise exist. 

In 7Ztna Ins. Co. v. Cowan, 111 Miss. 453, 71 So. 746, it appears that there was 
a statute of Mississippi practically converting all mortgage clauses into standard 
clauses, with the same immunity to the mortgagee as the latter provide. The ques- 
tion, therefore, was precisely that raised in the case at bar, whether the mortgage 
clause created a new and independent contract between the mortgagee and the com- 
pany. The court held that it did not, saying: 

“By an independent contract, however, our court meant nothing more than, if 
the policy of insurance is void as between the insfrance company and the assured on 
account of some act or omission on the part of the assured, nevertheless, it will be 
valid and binding between the insurance company and the mortgagee.” 

In Erie Co. v. Insurance Co., 81 Ohio St. 1, 89 N. E. 1065, 25 L. R. A. (N. S.) 
740, 135 Am. St. Rep. 735, 18 Ann. Cas. 265, the policy involved contained the stand- 
ard mortgage clause with the immunities in favor of the mortgagee. The issue was 
whether the mortgagee was bound by the appraisal provided for in the policy, of 
which he had no notice. The court held that he was, saying: 

“It would appear reasonable that, in respects not modified or limited by the ex- 
press language of this mortgage clause, the plan provisions of the policy as between 
the insured mortgagor and the insurance company. must prevail and be observed. 
The rights conferred by the clause spring from the contract relation which the 
mortgagor sustains to the company, and, but for saving words in the clause, the 
neglect or default of the insured might defeat the interests of both. * * * The 
principal contract must be observed, except as expressly modified, and that the 
rights of the mortgagee depend upon, and must be worked out through, the relation 
the insured sustains to the insurance company; that relation being one of solemn 
primary contract.” 


In Insurance Co. v. Porter, 44 Fla. 568, 33 So. 473, the court says (quoting 
syllabus) : 

“Where a fire insurance policy contains a clause, agreeing to pay the amount 
thereof to the mortgagee as his interest may appear, and that such interest may not 
be invalidated by any act of the mortgagor, such clause does not create an indepen- 
dent contract in favor of the mortgagee, but gives to such mortgagee a separate 
contractual status toward the insurer, so that he can recover the amount ‘under con- 
ditions that would defeat a recovery by the mortgagor.” 

In Warbasse v. Insurance Co., 42 N. J. Law, 203, it is said that the rule of law 
is well settled that a direction in a policy of insurance that the money, if it becomes 
due, was to be paid to a mortgagee of the insured’s premises, but did not alter the 
agreement of insurance in any respect, except in the one particular of appointing 
a certain person to receive such payment. 

In Jaskulski v. Insurance Co., 131 Mich. 603, 92 N. W. 98, the policy involved 
was one containing the standard mortgage clause, with immunities to the mortgagee. 
Referring to the case of Phenix Ins. Co. v. Qmaha Co., 41 Neb. 834, 60 N. W. 
133, 25 L. R. A. 679 (cited in the leading opinion of Mr. Justice Watts in the case 
at bar), which also involved the same clause, the court said: 

“The mortgagor had forfeited his rights in the policy. It was held that the 
mortgagee had not, but that this clause gave him an independent right of action 
against the company.” 

In Collinsville v. Ins. Co., 77 Conn. 676, 60 A. 647, 69 L. R. A. 924, it is held 
that the standard mortgage clause “must” establish for a mortgagee under such con- 
ditions a status with respect to the insurance which is not only independent of, but 
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also superior to, that of the property owner. The former's rights are thus expressly 
set free from the operation of those acts and neglects of the latter which would 
destroy the latter’s insurance or limit the extent of his recovery. The rights of the 
mortgagee become not merely those of a substitute for the owner; he acquires 
rights of his own which are subject to no man’s control, and which give him inde- 
pendent and distinct protection,’ not an independent and distinct contract. 

[10] Another view of the matter.is this: Assuming that Mrs. Walker was 
the beneficiary in the policy, in the first instance, the effect of the mortgage clause 
was simply to prefer the mortgagee to her in the payment of the loss, and the effect 
of paying off the mortgage was to extinguish this right of preference in favor of 
the mortgagee, leaving the policy payable in the event of loss to the insured as if 
there had never been a mortgage clause in it, so that the plaintiff’s rights in the 
policy arise not from being subrogated, but from her discharging the debt for which 
the mortgage clause constituted the policy a collateral, and a restoration of her rights 
as the insured, in which event, it seems clear that her action upon the policy would 
be subject to the defenses which would be available to the insurance company, as if 
there had been no mortgage clause in the policy. 

[11] Another fatal objection to the right of Mrs. Walker to be subrogated to 
the rights of Mrs. Habenicht, as against the insurance company, is that subrogation, 
which will work an injustice to the party against whom it is claimed, or deprive him 
of a substantial legal or equitable right, will not be decreed. It is a creature of 
equity. 

The mortgage clause contains this provision: 

“Whenever this company shall pay the mortgagee any sum for loss or damage 
under this policy and shall claim that, as to the mortgagor or owner, no liability 
therefor existed, this company shall, to the extent of such payment, be thereupon 
legally subrogated to all the rights of the party to whom such payment shall be 
made, under all securities held as collateral to the mortgage debt.” 

If the insurance company had paid the loss to the mortgagee, at the same time 
claiming that the insured had forfeited his right to recover, it would have had a con- 
tract right to an assignment of the securities held by the mortgagee, the note, mort- 
gage, and the policy, and, if it succeeded in establishing the forfeiture, it would 
have the right to foreclose the mortgage and enter up judgment against the mort- 
gagor for the deficiency to the extent of the payment of loss to the mortgagee. 

If the contention of the plaintiff in this case be sustained, this contract right of 
the insurance company would be defeated by the voluntary payment of the mort- 
gage by the insured; or, if the mortgagee had foreclosed her mortgage and entered 
a judgment for the deficiency against the mortgagor, the mortgagee would have had 
recourse against the insurance company for such deficiency to the extent of the in- 
surance, in which event the insurance company, claiming that no liability under the 
poliey existed in favor of the insured, would have had the right to an assignment of 
the deficiency judgment, which the mortgagor would have to pay upon establish- 
ment of the forfeiture. 

It does not appear just to me that both of these contract rights of the insurance 
company may be destroyed by the payment of the mortgage by the insured. If the 
insured has the right to pay off the mortgage and sue the insurance company in 
the subrogated right of the mortgagee, it will result in a foot race between the 
mortgagor and the insurance company to reach the mortgagee. Subrogation will 
not only rob the insurance company of the defenses legitimately available to it 
under the policy contract as against the mortgagor, and not as against the mort- 
gagee, but will deprive it of the right in the mortgage clause, in the event that it 
has a legitimate defense against the mortgagor, to pay off the mortgage and secure 
recoupment from the defaulting mortgagor. 

Again, it is only fair that, if Mrs. Walker be subrogated to the rights of Mrs. 
Habenicht, she must assume her obligations. Under the clause above quoted, under 
the circumstances stated, the insurance company was entitled to an assignment from 
Mrs. Habenicht of all securities held by her to the mortgage debt. Mrs. Walker, 
by paying the debt, made it impossible for this assignment, as the extinguishments 
of Mrs. Habenicht’s interest in the securities, the mortgage, and the policy, followed 
the extinguishment of the debt. So, if Mrs. Walker is not entitled to be subrogated 
to the rights of the mortgagee, she must meet in her own relation as the insured the 
attack made upon her right to recover. 
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The defenses are both total and partial. 
provision in the policy: 

“Unless otherwise privided by agreement in writing added hereto, this company 
shall not be liable for loss or damage occurring: (a) while the insured shall have 
any other contract of insurance, whether valid or not, on property covered in whole 
or in part by this policy.” 

The partial defense is based upon this provision: 

“This company shall not be liable for a greater proportion of any loss or dam- 
age than the amount hereby insured shall bear to the whole insurance covering the 
property, whether valid or not, and whether collectible or not.” 

[12] As to the total defense: It is an admitted fact in the case that in January, 
1923, a month or two before the fire and while the present policy was in force, Mrs. 
Walker applied for and obtained from the Atlas Insurance Company a policy of 
$2,000 upon this identical evidence. There is.no attempt to show there was .an 
agreement in writing by the company permitting such additional insurance, and no 
effort to prove a waiver by the company of the forfeiture provided for. 

It follows that, if the condition was a valid one, that it was breached by the 
insured, and that there was no waiver by the company, the direction of a verdict in 
favor of the defendant company was inevitable. 

In Young v. Insurance Co., 68 S. C. 387, 47 S. E. 681, the policy contained a 
similar provision as to other or additional insurance. The court said: 

“To hold the insured not to be bound by this provision, would be equivalent to 
holding that when a contract is made for a policy of insurance, and the ordinary policy 
is issued with the usual conditions printed in it, all these conditions would be void 
and have no effect on the liability under the policy, unless expressly brought to the 
notice of the insured and assented to by him. To state such a proposition is to 
reject it. * * * It was admitted by the plaintiff that she took out other insurance, 
and this was sufficient to defeat her recovery, unless this condition was waived.” 

To the same effect are Spann v. Insurance Co., 83 S. C. 262, 65 S. E. 232; 
Wynn vy. Insurance Co., 100 S. C. 47, 84 S. E. 306; Camden Co. v. Insurance Co., 
106.S. C.. 467, 91 S. E, 732. 

[13] As to the partial defense: The policy was a valued policy in which the 
agreed valuation was $2,800 The defendant's policy was for $2,000, and that of the 
Atlas Company $2,000, total $4,000. The provision in the policy is practically the 
ers as that in the valued policy law of South Carolina (section 4095, Code of 

922) : 

“Two or more policies written upon the same property shall be deemed and 
held contributive insurance; and if the aggregate sum of all such insurance exceed 
the insurable value of the property, as agreed by the insurer and the insured, in the 
event of a total or partial loss, each company shall be liable for its pro rata share of 
said insurance.” ‘ . 

As the total insurance was $4,000 and the agreed valuation was $2,800, each 
of the companies having issued a policy of $2,000 would be liable under the statute 
and the condition in the policy for 50 per cent. of the agreed valuation $2,800, $1,400. 
So that in any event, assuming that the verdict should not have been directed in 
favor of the defendant, the trial judge was clearly in error in directing a verdict for 
the plaintiff in excess of $1,400, with interest. In my view of the case, however, 
that the verdict should have been directed in favor of the defendant, this consideration 
is of no special moment. 

The judgment of this court is that'the judgment of the county court be reversed 


and that the case be remanded to that court for judgment in favor of the defendant 
under rule XXVII. 


Marion and Purdy, A. A. JJ., concur. 
Warts, J. (dissenting). This case arose by reason of the alleged destruction 
by fire of property of the plaintiff, Mrs. Lulu A. Walker, on March 12, 1923, com- 


pletely destroying house insured under Queen Insurance Company policy No. 2722, 
issued on July 20, 1921, in favor of T. J. Walker. Suit was then instituted in the 
name of Lulu A. Walker, complaint being filed May 13, 1924, and was duly answered. 
Motion was thereafter made, upon notice duly served, to transfer the case to Calendar 
II for a hearing on the equitable issues before the trial of such legal issues as 
might exist in the case, which motion was refused, by order of the trial judge, 
dated June 24, 1924. Notice of appeal from this order was duly served on July 3 





The total defense is based upon the 


> 
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1924, within the time allowed by law,-and on August 1, 1924, defendant served 
notice upon the plaintiff's attorney, excepting to the order hereinabove mentioned, 
reserving the right of appeal therefrom upon final judgment. This notice, with 
notice of appeal before served, was relied upon to save this point in case the defendant 
should suffer an adverse verdict. The case came on to be heard before his honor, 
Judge M. S. Whaley, and a jury, on September 10, 1924. At the close of the 
defendant’s testimony, defendant made a motion for a direction of verdict, upon 
grounds hereinafter set out in the record, which motion was refused, and the judge 
directed a verdict in favor of the plaintiff in the full amount of the policy upon 
which .the suit was brought. From this verdict the defendant duly appealed, upon 
notice served on September 20, 1924, within the time prescribed by law, and the 
case now comes on for hearing under such appeal. 

The exceptions are: 

“(1) That the presiding judge erred in refusing defendant’s motion to have this 
case transferred to Calendar II and the equitable issue tried on the equity side 
of the court previous to the trial of the legal issues, in that the same deprived the 
deferidant of a distinct legal right and tended to prejudice the orderly consideration 
of its defenses, by trying both the legal and equitable issues by the jury at the same 
time. 5 


“(2) That the presiding judge erred in refusing to grant the defendant’s motion 
for direction of verdict upon the first ground, in that the uncontradicted testimony 
showed that Mrs. Habenicht, to whose rights the court attemped to subrogate Mrs. 
Walker, had no interest whatsoever in the property, her mortgage having been paid 
off in full before the institution of the suit, and in that the uncontradicted testimony 
showed that both the plaintiff and her agent, T. J. Walker, who is named in the 
policy as the assured, took out an additional sum of $2,000 on the property here in 
question, without notice to or permission of the defendant, in violation of the terms 
of the policy; it being provided by the terms of the policy that the same would be 
forfeited if such additional insurance, without notice to them, should be taken out. 

“(3) That the presiding judge erred in refusing to grant the defendant’s motion 
for a direction of verdict on the ground, in that there could be no subrogation of 
the plaint?ff to the rights of the said Mrs. Habenicht, for the reason that the obliga- 
tion paid by the plaintiff and her agent, T. J. Walker, was the plaintiff’s own 
primary obligation, and the agreement of the insurance company was merely to 
turn over to the said Mrs. Habenicht any funds which might accrue by reason of the 
said policy, as her interest might appear. 

“(4) In that the presiding judge erred in finding that the plaintiff should be 
subrogated to any rights which Mrs. Habenicht might have against this defendant, 
and, if she was so subrogated, in not requiring the delivery to this defendant of 
the securities which the said Mrs. Habenicht held, in accordance with the contract 
of insurance, which was the subject-matter of this action. 

“(5) In that the presiding judge erred in finding that the said Mrs. Walker was 
not bound by the clause in the policy which provided for the forfeiture of the same 
in case of additional insurance being taken out without notice to this company. 

“(6) In that the presiding judge erred, if he found that the policy, was not 
totally voided by the taking out of the additional insurance, admitted in the testi- 
mony, then he should have found that the additional insurance rendered the defend- 
ant liable for only its proportionate part of the loss, based on the value of the 
property as set out in the policy herein, which would have been $1,400, with interest 
at 7 per cent. from 60 days after the institution of the suit. 

“(7) In that the presiding judge erred in finding that interest should be 
allowed from 120 days aiter the fire when he should have found that the same could 
not be allowed except from 60 days after the institution of the suit herein.” 

Respondent asks to sustain the judgment on the additional grounds: 

“Because the undisputed and uncontradicted testimony shows that neither the 
plaintiff, Mrs. Walker, nor her agent, T. J. Walker, ever saw the policy of insurance 
until after the fire, but said policy was delivered to Mrs. Habenicht by the defendant’s 
agent, and no provision in said policy could be binding on the plaintiff herein unless 
she had seen said policy and was aware of said provision. 

“Because neither the plaintiff nor her agent having ever seen said policy until 
after the fire, no provision or provisions in said policy could be binding upon her, 
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and no defense set up by the defendant could be available as against this plaintiff, 
and she was clearly entitled to a direct verdict without having the doctrine of subro- 
gation applied in her favor.” 

Exception 1 should be overruled under the cases of Bratton v. Catawba Power 
Co., 80 S. C. 260, 60 S. E. 673; Alston v. Limehouse, 61 S. C. 1, 39 S. E. 192; Auten 
v. Catawba Power Co., 84 S. C. 399, 65 S. E. 274, 66 S. E. 180; and Beal v. 
Divine, 93 S. E. 352, 76 S. E. 987. 

The testimony shows that the primary object in taking out the insurance was to 
protect the mortgage held by Mrs. Habenicht over the property. It was taken out 
in the name of T. J. Waiker, the husband, although the title was in the wife, Lulu 
A. Walker, and premiums paid on it for 12 years: The policies were turned over to 
Mrs. Habenicht and were in her possession when the loss occurred. Mrs. Habenicht 
refused to bring suit against the insurance company, and, in order to get the policy, 
Mrs. Walker had to pay Mrs. Habenicht the debt as her debt, but in order to get 
the policy in order to collect the insurance. She had taken out the policy in order 
to protect the debt of Mrs. Habenicht. When the loss occurred Mrs. Habenicht 
refused to proceed against the insurance company, and the very object of taking the 
insurance would have been defeated, unless Mrs. Walker did as she was compelled 
to do, pay the mortgage to get- possession of the policy. By doing so she became in 
every respect subrogated to the rights of Mrs. Habenicht in the insurance policy. 

She did not pay off the mortgage as a primary- obligation, but as a secondary 
obligation, to get possession of the policy in order that she might collect from the 
insurance company that protection against fire that she had paid the premiums for 
12 years. By doing as she did, she became subrogated to all rights in the policy of 
Mrs. Habenicht. Mobile Insurance Co. vy. Columbia & Greenville Railroad Co., 41 
S. C. 408, 19 S. E. 858, 44 Am. St. Rep. 725. 

The contract of the insurance company with Mrs. Habenicht as holder of the 
mortgage is a wholly independent contract from that with the original owner or 
mortgagor. Mrs. Habenicht had an independent contract with the insurance com- 
pany whereby the insurance company insured her individual interest in the property. 
Phenix Ins. Co. v. Omaha Loan & Trust Co., 41 Neb. 834, 60 N. W. 133, 25 L. R. A. 
679 ; Syndicate Ins. Co. v. Bohn, 65 F. 165, 12 C. C. A. 531, 27 L. R. A.,614; Eliot 
v. Commercial Assur. Co., 142 Mass. 142, 7 N. E. 550. 

There is no question but that when Mrs. Walker paid the mortgage the rights 
of Mrs. Habenicht were transferred to her. Prudential Investment Co. v. Connor, 
120: S. C. 42, 112 S. E. 539. 

Mrs. Walker paid the debt; she was not a volunteer, but had a direct interest 
in the discharge of the debt or lien. She was secondarily liable for the debt and 
discharge of the lien. The insurance company was primarily liable to pay off the 
mortgage debt, for it was a contractual liability on their part to pay the mortgage to 
Mrs. Habenicht. No injustice will be done to the insurance company. Whether it 
paid to Mrs. Habenicht or Mrs. Walker cannot make any difference to the insurance 
company. 


Every act necessary to make the doctrine of subrogation apply we have in this 


case. 


I see no merit in any of the exceptions of the appellant. 


All exceptions of the appellant should be overruled, and judgment affirmed. 
Gary, C. J., concurs. 


ALLIANCE INS. CO. v. CONTINENTAL GIN CO. et al. (No. 799—4459.) 
(Commission of Appeals of Texas, Section A. June 16, 1926.) 
285 Southwestern Reporter, 257. 
1. INSURANCE. 


; Property in esse and chance of loss are necessary elements of contract of 
insurance. 


(For other cases, see Insurance, Dec. Dig. 
2. INSURANCE. 

Contract made by insurance agent by writing policy without insured’s knowledge 
before destruction of property cannot be ratified after destruction. 
(For other cases, see Insurance, Dec. Dig. § 112.) 


§ 127.) 
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3. INSURANCE—WHERE AGENT NOTIFIED TQ CANCEL POLICY. IS- 
SUED POLICY IN ANOTHER COMPANY PROVEN USAGE HELD 
NOT TO SHOW HIS AUTHORITY FOR INSURED, AND HENCE NEW 
POLICY WAS NOT EFFECTIVE. 


Where insurance company notified agent to cancel policy, and he, unable to locate 
assured, issued policy in another company, which was not ratified by assured till after 
property was destroyed, dealings between parties and proven usage relative to writing 
new policy under such circumstances held not to show agent’s authority to accept 
cancellation for insured, and hence old policy remained in force, and new policy did 
not become effective. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 


4. INSURANCE—MANUAL EXCHANGE OF POLICIES FOLLOWING LOSS 
AFTER AGENT HAD WRITTEN NEW POLICY HELD INEFFECTIVE, 
WHERE USAGE WAS NOT SHOWN TO COVER SUCH CASES. 


Under usage of insurance agents to write insurance in another company upon 
receiving notice to cancel and thereafter obtain surrender of old policy without formal 
notice of cancellation unless insured refused to surrender policy, manual exchange of 
policies after loss which followed writing of new policy was not effective, in absence of 
any showing that usage covered cases where loss had occurred. 

(For other cases, see Insurance, Dec. Dig. § 153.) 

5. INSURANCE—USAGE BY WHICH INSURANCE AGENTS WROTE 
POLICY IN ANOTHER COMPANY WHEN NOTIFIED TO CANCEL 
CERTAIN POLICY HELD UNLAWFUL IN SO FAR AS IT INCLUDED 
EXCHANGE OF POLICIES AFTER DESTRUCTION OF PROPERTY. 
Usage by which insurance agents wrote policy in another company when notified 

to cancel certain policy and obtained exchange of policies subsequently held unlawful, 

in so far as its range included exchange of policies after property had been destroyed. 

(For other cases, see Insurance, Dec. Dig. § 153.) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by the Continental Gin Company and others against the Alliance Insurance 
Company and another. Judgment adverse to named defendant was affirmed by the 
Court of Civil Appeals (274 S. W. 299), and it brings error. Reversed and rendered. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

: Coke & Coke, Locke & Locke, and Ralph Randolph, all of Dallas, for defendants 
in error. 


NickeEts, J. Handley Gin & Milling Company, a partnership, owned a gin plant, 
etc.; it owed Continental Gin Company, a corporation, certain indebtedness, to secure 
payment of which a lien existed on machinery, etc., in the plant. Conn was the general 
manager and agent of the partnership. An obligation of the Continental Gin Com- 
pany’s mortgage was that the property should be kept adequately insured and for its 
benefit as its interest was. So far as the latter company was concerned, Conn’s 
authority was the selection oo it) of the insurance companies and procuration of 
policies from them. Alvin H. Sellers & Co. was the agent, at Fort Worth, of the 
Providence-Washington Insurance Company, a corporation, and of Alliance Insur- 
ance Company, a corporation. In “the fall” of 1919, Conn, through Sellers, upon 
written application, procured two policies (each for $5,250) on the property, loss pay- 
able to Continental Gin Company according to its interest. These policies, according 
to their terms, would (and did) expire September 30, 1920. On September 30, 1920, 
by written application, and through Sellers, Conn procured two like policies of the 
Providence-Washington Insurance Company for the term of one year. Each of these 
policies stipulated for cancellation by the insurer upon giving five days’ written notice 
to the assureds. The policies were delivered to Conn, and were in his possession 
thereafter until subsequent to October 21, 1920, and until their surrender under cir- 
cumstances to be named. There was no communication of any kind between Sellers, 
or either of the insurance companies, on the one hand, and Conn, or his principals, 
cn the other, between September 30, 1920, and the time of surrender of the Providence- 
Washington policies. 

October 19, 1920, Sellers was notified by Providence-Washington Insurance Com- 
pany to cancel the two policies last mentioned. His testimony is that: 


“We did not immediately cancel the policies as requested, because we could 
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not get into communication: with Mr. Conn; we tried to get into communication 
with Mr. Conn, but he was out of town, and we could not get him.” 

But; he said: 

“We wrote a binder in the Alliance, covering the same property in the same 
amount, and wrote the policies the following day” (i. e., October 20, 1920). 

The two policies (of the Alliance Insurance Company) just referred to were 
prepared by Sellers by filling in the blanks on forms in his possession (which had been 
previously signed by the company through its authorized agent) and by countersigning 
them, and they were thereafter kept in his possession until the time of the surrender of 
the Providence-Washington policies. 

The property was destroyed by fire on October 20 or 21, 1920. Shortly there- 
after Conn went to Sellers’ office with the Providence-Washington policies, and for 
the purpose of interviewing Sellers about proofs of loss, etc., Sellers then (for the 
first time) informed him that he had canceled the Providence-Washington policies 
pursuant to request of the company, and had immediately “issued” (for the Alliance 
insurance Company) the other two policies. Thereupon, at Sellers’ request, Conn 
surrendered the Providence-Washington policies and received the Alliance policies. 
Up to that point the assureds had “never dreamed that the Providence-Washington 
policies were not in force at the time of the fire” (if we may borrow Mr. Conn’s 
language), and they knew nothing whatever of the order to cancel or of Sellers’ action 
thereon or of the so-called “issuance” of the Alliance policies. As stated, there had 
been no communication whatever in respect to those matters. 

Thereafter proofs of loss were made to both insurance companies, and pay- 
ment was declined by each. Suit was brought by the assureds against both insurance 
companies, recovery being suoght, primarily, against the Alliance Insurance Company 
and alternatively against the Providence-Washington Insurance Company. The 
latter company defended upon the ground that its policies had been canceled “by mutual 
consent,” and the other averred its so-called “policies” never took effect. Judgment 
was rendered against the Alliance Insurance Company for the amount of the policies, 
with interest, and in favor of the Providence-Washington Insurance Company, by the 
cistrict court (after trial without a jury), and this was affirmed by the Court of 
Civil Appeals, Fifth district (274 S. W. 299). To the opinion of affirmance reference 
is made for a more comprehensive statement of the case. 

The theory upon which the trial court and the Court of Civil Appeals proceeded 
has a double aspect. It is, first, that Sellers, properly, was the agent of the assureds 
as well as of the insurers, and that his actual ex parte handling of the matter was 
competent to obligate all; second, that Conn’s ratification (after the fire) of what 
had been done by Sellers theretofore supplied whatever had been lacking in respect to 
an effective cancelation of the first set of policies and a valid issuance of the others. 
We cannot agree with the rulings, whether they be rested upon the one thought or 
the other or upon both in combination. It is our view that those things which in 
actuality had an ex parte cast retain that nature when measured by relevant prin- 
ciples of law. 

[1] Property in esse (with exceptions immaterial here) is the basis of a contract 
of or for fire insurance. A substantial element is the chance of loss. If either thing 
he absent (i. e., if there be no property originally or chance of loss be precluded by 
the certainty incident to pre-occurring fire), the insurance company is in the absurd 
position of freely offering to pay a large and certain sum (here $10,500) if the insured 
will pay to it the comparatively insignificant amount of the premium (here, $341.20). 
Stated another way: In consideration of present payment by one party of the rate 
named, the other party agrees to pay a larger sum if, and when, a contingency happens ; 
if the contingency does not happen, the one loses the small sum; if it does happen, the 
other losses the large sum (reduced by the smaller one); and it is entirely non- 
permissible to assume that the parties intended to make, or did make, a contract 
requiring payment of the larger sum if either, or both. of them knew that the con- 
tingency, nominally in futuro, had already occurred. When good faith of both parties 
is assumed and the property does not exist, there is a mutual mistake of fact as to 
the very subject-matter of the agreement; if the insurer acts in good faith, but the 
insured knows of the previous destruction, there is present avoiding fraud. Kline 
Bros. & Co. v. Royal Insurance Co. (C. C.) 192 F. 378, and authorities there cited; 
Norwich Union vy. Dalton (Tex. Civ. App.) *175 S. W. 459. The business of fire 
insurance has acquired quasi public aspects. Rate regulation has proceeded to the 
point where improper payment of losses substantially affects the well-nigh common 
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burden. And because of these things, it is our opinion that public policy would in- 
hibit the making or enforcement of an insurance contract in relation to imaginary 
property, even where both parties so intend. 

[2] A fortiori, ratification (rather, adoption) after destruction of the property 
of that which before the disaster was not a contract of or for insurance is an attempt 
to do by indirection that which cannot be directly done. The authorities (cases and 
text-books) cited, contra, may generally be distinguished and, thus, rendered in- 
applicable upon these grounds: (a) They had to do (or were predicated upon cases 
having to do) with marine insurance under the English law, contracts governed by 
principles different from those which apply in fire insurance, as pointed out in Nor- 
wich Union v. Dalton, supra, and in Kline Bros. & Co. v. Royal Insurance Co., supra, 
and as is disclosed, also, in the English case of Grover v. Matthews [1910] 2 K. B. 
401, 79 Law J. K. B. (N. S.) 1025, 102 Law T. (N. S.) 650, 26 Times L. R. 411, 15 
Com. Cas. 249. (b) Or they involved or referred to contracts of some kind, and at 
worst merely voidable, which had been so far consummated as to take effect prior 
to the loss by fire, e. g., Dalton v. Norwich Union, as considered and given disposi- 
tion by the Commission of Appeals (213 S. W. 230). Except as thus distinguishable, 
and so far else as any of them may be relevant to the question now before us, we 
do not believe the cited precedents rest upon sound reasoning. We do not have here 
a case which involves a contract that is merely voidable; but we do have one 
where there was a valid contract entered into before the fire (and without need of 
ratification as in Dalton v. Norwich Union last, supra), or where there was no con- 
tract at all prior to the loss in which situation attempted ratification was useless. 

[3] The findings and conclusions of the trial court and of the Court of Civil 
Appeals ultimately rest upon the proposition that Sellers, as agent for the assureds, 
was authorized to cancel the Providence-Washington policies and to accept the Alliance 
policies in lieu. We do not consider the effectiveness of the dual agency thus sought to 
be imposed upon him, or the supposed redelegation of Conn’s authority (as agent 
for the Continental Gin Company) to select the insurance company which should 
carry the risk, for, in our opinion, the proof offered to show Sellers’ authority in this 
respect affirmatively negatives its existence. 

As has been pointed out already, there was nothing in the situation until after 
the fire to excite in Conn even a “dream that the Providence-Washington policies 
were not in force at the time of the fire.” Conn had selected that company as the 
one who should take the risks, and to that end had secured and kept actual possession 
of its policies. There had been no communication of any kind between him and 
Sellers after their issuance. According to his testimony (and that is without con- 
tradiction), Sellers did not.“do all of his insurance business,” and it had not been 
the practice of Sellers “to keep the property continuously insured without taking the 
matter of insurance up with” him (Conn) ; he did not at any time tell Sellers that he 
(Sellers) “would have the power or authority to accept notice of cancellation of such 
policies” (i. e., the Providence-Washington policies) “or either of them, or effect 
other policies in lieu thereof”; and “there was never any occasion in any conversa- 
tion that he ever had with this agency for him to make any such statement to them 
or any of them.” Sellers testified to the issuance of the Providence-Washington 
policies on September 30, 1920, pursuant to Conn’s written application, and that they 
had no further communication until after the fire, and that at no previous time had 
Conn “told him in effect that he” (Sellers) “was to look after the business is so far 
as keeping up the insurance was concerned.” Whatever evidence there is to show the 
authorization of Sellers therefore is the proof of usage. There is probable error in 
the admission of some of the testimony offered to establish the usage, but in view of 
the fact that the testimony was introduced by the defendants in error, and in view 
of the conclusions otherwise reached, we do not consider the questions raised in this 
respect by the plaintiff in error; on the contrary, we treat all of the evidence as being 
competent. 

The usage which we take as proved is thus described by various witnesses: 

“After a policy is rewritten in another company, it is then delivered to the assured 
and the old policy is taken up. If the assured cannot be conveniently reached in per- 
son, a short letter is addressed to him, stating that the company has seen fit to cancel 
his policy, but that the risk has been written in another company, and inclosing the 
policy and asking for a return of the old policy. A formal notice of cancellation is 
seldom sent out. Usually a new policy is delivered and the old policy taken up. If 
the assured should refuse to surrender the old policy or if he could not be locatel, 
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formal notice of cancellation would be sent him by registered mail. This exchange 
of policies is accomplished without deliberation or extended explanation.” 

Upon receipt of an order to cancel the agent immediately has issued another 
policy “in substitution.” 

“It is customary for the agent to follow this action up by seeing in person, tele- 
phone or by letter, getting in touch with the assured, or his known agent, and an 
explanation made for the action and a demand made for the return of the policy 
ordered canceled.” 

“It is a custom of the local agents, upon receiving advice of the desire of the 
insurance company to retire its liability on a particular risk, to immediately rewrite or 
bind that particular liability in some other company’s office, or in the office of some 
other agent in his city; after his contract or binder has been issued, he, with reason- 
able dispatch, acquaints the assured of his action and obtains the policy or a legal 
receipt for same that has been required canceled. It is customary for a local agent 
to enter the information of cancellation on his live file and to enter on the records of 
the company canceling the mformation that the policy is canceled only after the docu- 
ment itself or a lost policy receipt or other proper release has been obtained by it and 
is being at that time mailed to the company.” 

The basic idea of the usage is that the insurance agent is not the assured’s agent; 
that is, there is no dual agency. Its very subject-matter is the method of securing 
the assured’s consent to termination of the old policy and substitution of the new. 
As a matter of course, if the insurance agent represented the property owner, there 
would, obviously, be no occasion for the existence or observance of the usage. ; 

It is manifest that the usage includes a practical interpretation to the effect that 
“cancellation” of the old policy is wholly unilateral, and therefore ineffective pending 
communication with, and agreement by, the hoder, for, if that agreement be withheld, 
notice is then given in the manner provided for in the policy itself. The manual 
preparation (so-called “issuance”) of the new policy is given a like meaning, for there 
must be an “exchange of policies.” Unless the “exchange” is effected through the new 
and affirmative agreement of the insured, as stated, the insurance agent then proceeds 
to give the formal notice as provided for in the old policy. Necessarily, it is recognized 
and contemplated that asset of the insured is required before either the cancellation 
of the old or issuance of the new policies takes effect. A usage which thus deals with 
the subject as having an ex parte nature until the exchange of policies is accomplished 
precludes, instead of establishing, the precedent bilateral character of the agency. 
Up to the time of the fire, therefore, Sellers had no authority to accept for Conn (or 
Conn’s principals) termination of the Providence-Washington contracts or the Alliance 
policies in their stead. Per force, liability on the old policies existed at that time, 
and liability on the new had not commenced. 

[4-5] The manual exchange afterward was non-effective, at least as against the 
Alliance Company, for two reasons: In the first place, there is no evidence whatever 
that the usage extended to cases where the loss had occurred prior to communication 
with the insured. Its very nature, as described, in the absence of an affirmative show- 
ing to the contrary, projects the thought that it was not practiced to that extent, for, 
since it is based upon the idea of necessity for the insured’s consent, there is an im- 
plication that the consent must be procured at a time when the insured may validity give 
it. In the second place, and for reasons already given, the usage itself, if its range in- 
cluded exchange after the property had been destroyed, would be unlawful, and there 
would not, therefore, be an operative custom. Usage is the fact. .Custom is the law. 
The fact may include that which is unlawful, and, if so, custom, in legal concept, does 
not exist or operate to bind the parties. Custom exists only where (and to the extent 
that) the usage itself is harmonious with public policy, common law, statutes, and 
constitutions. M. P. Ry. Co. v. Fagan, 72 Tex. 127,9 S. W. 749, 2 L. R. A. 75, 13 
Am. St. Rep. 776; 27 R. C. L. pp. 164, 165. 

There was no contract of any kind, therefore, in existence as between the Alliance 
Insurance Company and the assureds at the time of the loss. Afterward there was 
no property about which an enforceable contract could be made. The fire terminated 
the offer to contract which was then, through Sellers as agent of that company, being 
tendered, because it cut off possibility of subject-matter for a contract. 

Providence-Washington Insurance Company joins the other defendants in error in 
the argument that interest is properly allowable on the policies, and in a prayer for 
affrmance of the judgment which allows interest on the amount of the Alliance 
policies. Continental Gin Company and Handley Gin & Milling Company pray that 
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judgment be rendered against the Providence-Washington Insurance Company for 
the amount of its two policies, with interest, if it be held that the Alliance Insurance 
Company is not liable. Hence, in view of the conclusions reached on other ques- 
tions, the assignments as to recovery of interest under the pleading are immaterial. 

We recommend reversal of the judgments of the district court and of the Court 
of Civil Appeals and the rendition of judgment as follows: (a) In favor of the de- 
fendants in error, composing the Handley Gin & Milling Company (a partnership), and 
against Providence-Washington Insurance Company, for the sum of $3,959.72, with 
interest thereon from October 21, 1920, at the rate of 6 per centum per annum; (b) in 
favor of Continental Gin Company, and against Providence-Washington Insurance 
Company, for the sum of $6,540.28, with interest thereon from October 21, 1920, at 
the rate of 6 per centum per annum; (c) in favor of Alliance Insurance Company, 
and against all other parties to the suit, adjudging it to be free of liability on or under 
or by reason of the matters and things involved in the suit. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals re- ' 
versed, and judgment rendered, as recotnmended by the Commission of Appeals. 


DIXIE FIRE INS. CO. v. HENSON et al. No. 657-4531.) 
(Commission of Appeals of Texas, Section B. June 16, 1926.) 
285 Southwestern Reporter 265. 

1. INSURANCE. 

Whether tenant’s occupancy renders risk on fire policy more hazardous is ques- 
tion of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

2. INSURANCE. 

Whether instrument executed by owner on property covered by fire policy was 
sale of his interest, or merely a mortgage, was question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

3. INSURANCE. 

Burden is on insurer to plead and prove change in interest, title, or possession 
of property. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

4. INSURANCE. 

To prove a change in interest, title or possession of property to avoid liability, 
proof of mortgage in absence of showing of validity is insufficient. 

(For other cases, see Insurance, Dec. Dig. § 328[8].) 

5. INSURANCE. 

Insurance contracts, where there is reasonable doubt, should be construed most 
strongly against company and in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

In construing an insurance contract, all its parts are to be considered and given 
an effect where possible. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE—FIRE POLICY, STIPULATING FOR INSURANCE ON 
BUILDING WHILE “OCCUPIED BY OWNERS AND NOT OTHER- 
WISE,” HELD TO COVER RISK WHILE OCCUPIED BY TENANT, IN 
VIEW OF ANOTHER PROVISION. 

Policy on building insuring against fire while “occupied by owners and not 
otherwise,” held to cover risk while occupied by tenant, without extra hazard, in view 
of further provision that change of possession, “except change of occupants without 
increase of hazard,” should avoid liability. 

(For other cases, see Insurance, Dec. Dig. § 322.) 

Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Action by J. R. Henson and others against the Dixie Fire Insurance Company. 
From a judgment of the Court of Civil Appeals (277 S. W. 756), affirming a judg- 
ment of the trial court for the plaintiffs, defendant brings error. Affirmed. 

Locke & Locke, of Dallas, for plaintiff in error. 
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Bonner, Bonner & Fryer and W. H. Sanford, all of Wichita Falls, for defend- 
ants in error. 

Speer, J. A very full statement of the case is made by the Court of Civil Appeals 
in its opinion affirming the judgment of the district court, as follows: 

“This suit was brought by J. R. Henson, Frank and Roy Collier to recover upon 
a policy of insurance issued to them by the defendant company protecting them against 
loss by fire to the extent of $3,000 upon a dwelling house located in Wichita Falls. 
The policy was issued May 31, 1922. The property was totally destroyed by fire 
February 24, 1923. 

“The petition alleges, in part that, amongst other provisions in the policy, it was 
expressly stipulated that the defendant insured the building belonging to plaintiffs for 
a term of one year against all damage or loss by fire in the sum of $3,000, and 
agreed to pay to each of the plaintiffs $1,000, or a total sum of $3,000, if the property 
was destroyed by fire within the term; that the defendant’s agent was familiar with the 
property, had personally inspected it, knew its location, condition, and value, and was 
acquainted with the state of the title thereto; that plaintiffs paid the premium of 
$22.20 when the policy was delivered to them, and the agent represented that the 
policy contained all. legal clauses and no illegal clauses; and that, if said house was 
destroyed by fire within the year, the defendant woud pay to each of plaintiffs $1,000. 
It is further alleged that the house was burned on the night of February 24, 1923; that 
the defendant sent its agents and adjusters to plaintiffs, who accepted proof of loss, 
and that the defendant thereupon agreed and bound itself to pay said loss forthwith, 
and did deliver to plaintiffs its bank drafts in the total sum of $3,000 in settlement 
thereof ; that said drafts were placed in the bank for collection, and thereafter the de- 
fendant wrongfully stopped payment of said drafts; that they have never been paid; 
and that defendant still refuses to pay said loss. 

“The defendant answered, alleging: 


“That, at the time the policy was issued, the property belonged to the plaintiffs 
under a partnership agreement between them. That, among other provisions, the 
policy contained one as follows: 

“*This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the interest of the assured in the property be other than 
unconditional and sole ownership, or if any change other than by the death of in- 
sured takes place in the interest, title, or possession of the subject of the insurance, 
except change of occupancy, without increase of hazard, whether by legal process or 
by judgment, or by the voluntary act of the insured or otherwise, or if this policy 
be assigned before a loss.’ 

“That before the loss occurred Henson withdrew from the partnership, and 
transferred his interest therein to C. D. Shamburger by warranty deed executed 
November 25, 1922. That, by virtue of such change in the interest, title, and posses- 
sion of the property, the policy was rendered null and void. That the policy con- 
tained the further provision: 

‘Dixie Fire Insurance Company, * * * in emutniaalion of the stipulation herein 
named, * * * does insure J. R. Henson, Frank Collier, and Roy Collier * * * against 
all direct loss or damage by fire, except as herein provided, * * * to the following 
described property while located and contained as described herein: $3,000 on the one- 
story shingle roof frame building and additions attached thereto, including the heating 
and lighting apparatus, and all permanent fixtures while occupied by owner and not 
otherwise as a dwelling house.’ 

“By reason of such provision, the defendant’s liability depended upon occupancy 
of the property by the owner. That at the time the policy was issued the property 
was occupied by Henson, but at the time of the fire and some weeks prior thereto it 
was not occupied by the owner, but by a tenant. 

“By a supplemental petition, amongst other facts, it is alleged that the house con- 
stituted the homestead of plaintiffs; that possession was not given to Shamburger with 
the deed to him; that said deed was intended as a mortgage by all parties for the 
security of pre-existing debts, and, being upon a homestead, was therefore null and 
void; that under the mortgage to Shamburger given by Henson it was agreed between 
Henson and Shamburger that Henson have 12 months within which to redeem his 
interest in the property by paying off the amount of his indebtedness; that at the time 
the policy was issued Henson and the Colliers were not co-tenants, but co-partners, and 
that, even if the interest of Henson had been forfeited by his transaction with Sham- 
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burger, said transaction and forfeiture did not affect the interest of Frank Collier 
and Roy Collier. 

“The case was tried to the court without a jury, and resulted in a judgment for 
the plaintiffs for the full amount sued for. There are no findings of fact nor con- 
clusions of law in the record.” 277 S. W. 756. 

[1-4] The case is presented to us upon two assignments, raising three points: 
First, that at the time of the fire, the building was not occupied by the owner, but was 
occupied by a tenant; second, that the undisputed evidence shows that such tenant’s 
occupancy rendered the risk more hazardous; and, third, that the undisputed evi- 
dence showed that, after the issuance of the policy and prior to the fire, Henson 
sold, assigned, and transferred his interest in the property to one C. D. Shamburger— 
that each and all of these matters rendered the policy void, and judgment should there- 
fore have been rendered for the plaintiff in error. The second and third of these 
points were very satisfactorily disposed of by the Court of Civil Appeals. Clearly 
the question of whether or not the occupancy of the premises by the tenant was 
more hazardous than would have been the occupancy by one of the owners, was a 
question of fact. If in any event occupancy by a tenant rather than by the owners 
for the same purposes—that is, of residence—tends at all to show a change of occupancy 
with increase of hazard within the meaning of the policy, clearly it would depend upon 
the circumstances surrounding the particular situation, and would therefore be peculiarly 
one of fact. There is abundant evidence in the record which, if accepted by the trial 
court and Court of Civil Appeals, would support a finding that theré had been no 
increase of hazard through the change of occupants. Moreover, whether the instru- 
ment executed by J. R. Henson to C. D. Shamburger evidenced a sale of his interest 
in the property, or merely a mortgage upon the same, was clearly a question of fact. 
Not only so, but, if the transaction was a mortgage, or attempted mortgage, it was not 
shown to be valid. Under the pleadings, in order to avoid the policy upon this 
account, it was incumbent upon the plaintiff in error to allege and prove a change in 
the interest, title, or possession of the property, after the issuance of the policy. It 
has not done this. It specifically relies upon the instrument of November 25, 1922, as 
evidencing such change of interest or title, and it is practically undisputed that at 
that time the property was the homestead of Henson and his wife, and there is 
nothing in the record requiring a holding that the attempted mortgage was executed 
for the purpose of securing an existing lien. There is some evidence in the record 
of a prior mortgage of date May 25, 1921, covering the same property, but there is 
likewise evidence from which the court could have found that the property was home- 
stead even upon that date, and, the burden of proof being upon the insurance company 
to show the validity of the mortgage, in any event, the judgments of the trial court 
and Court of Civil Appeals cannot be said to be wrong as matter of law. Counsel 
for plaintiff in error in oral argument admitted that, if the transaction was a mere 
mortgage, it would not be the change of interest or title forbidden by the policy, but 
we are attaching no importance to this particular view, since clearly the pleadings of 
plaintiff in error rely upon the transactions being a sale and change of title. 

As to the first question above mentioned—that is, whether or not the occupancy 
of the property at the time of the fire by a tenant voids the policy—we have found 
more difficulty. 

[5. 6] The policy insures J. R. Henson, Frank Collier, and Roy Collier against all 
direct loss or damage by fire in the sum of $3,000 on the one-story shingled roof 
building and additions thereto while “occupied by owners and not otherwise, as a dwell- 
ing.” It is contended by the company that, since the building was not occupied by the 
owners, btit was occupied by a tenant at the time of the fire, the policy would not 
cover the loss, that the risk was not within the contract. But we have concluded that 
this contention cannot be sustained. It is elementary that insurance contracts, the 
language of which usually represents words and phraseology chosen by the com- 
pany, where there is reasonable doubt or ambiguity should be construed most strongly 
against the insurance company, and-in favor of the insured. It is furthermore ele- 
mentary that in construing any written instrument all its parts are to be considered 
and given an effect where possible. 

[7] Now it is true the policy stipulates for insurance to the owners named, while 
the property is occupied by the owners, and not otherwise, and, if the instrument 
contained nothing else bearing upon that phase of the contract, plaintiff in error’s con- 
tention might find support. See Phoenix, etc., Co. v. Munger, 92 Tex. 297, 49 S. W. 
222: Washington, etc., Co. v. Cobb (Tex. Civ. App.) 163 S. W. 608. But the policy 
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itself subsequently undertakes to enumerate the grounds upon which it shall be void, 
and in that enumeration is included any change in the possession of the property in- 
sured “except a change of occupants without increase of hazard.” Now, clearly, if 
the undertaking of the company did not cover the risk, while the property was occupied 
by a tenant, there was no necessity for this provision for avoiding it upon such change 
of occupants. When the two part sare considered together as they should be, it is 
clear the policy is not to be void where there has been a change of occupants, with- 
out increase of hazard. It is only by adopting this construction that the latter por- 
tion of the contract is to be given any effect at all. Moreover, the language, “except 
a change of occupants without increase of hazard,” from the enumerated and there- 
fore limited grounds of invalidity, necessarily amounts to a license for a change of 
occupants without increase of hazard. We have alreafly seen that this presents a 
question of fact, which has been finally settled adversely to plaintiff in error. 

We recommend that the judgments of both the district court and the Court of 
Civil Appeals be in all respects affirmed. 

Cureton, C. J. The judgment recommended in the report of the Commission of 
Appeals is adopted, and will be entered as the judgment of the Supreme Court. 


MINNEY er at. v. FURMAN, LAWRENCE & PARKER. (No. 371.) 


(Court of Civil Appeals of Texas. Waco. June 3, 1926. Rehearing Denied July 
. 5, 1926.) 
286 Southwestern Reporter 287. 
1. INSURANCE. 

Policy in form promulgated by state insurance commission for partial or total 
leasehold destruction held not void because of limitation of liability to total destruc- 
tion and collection of full rate fixed by commission for total or partial destruction, 
but attempted limitation only was void. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


2. INSURANCE—QUESTION WHETHER AGENTS ISSUING POLICY AT 
LEGAL RATE FOR TOTAL OR PARTIAL DESTRUCTION AGREED 
AND FAILED TO OBTAIN CHEAPER RATE FOR TOTAL DESTRUC- 
TION HELD NOT RAISED BY EVIDENCE. 

Question, whether agents issuing leasehold policy at rate fixed by insurance com- 
mission for total or partial destruction of building agreed to obtain cheaper rate than 
that carried for total destruction and failed to do so, held not raised by evidence in 
suit for unpaid premium. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

3. INSURANCE. 

Assured accepting benefits of policy under definite contract cannot raise question 
whether rate charged is unreasonable or exorbitant. 

(For other cases, see Insurance, Dec. Dig. § 183.) 


4. INSURANCE—UNREASONABLENESS AND EXORBITANCY OF RATE 
FIXED BY INSURANCE COMMISSION IS NO DEFENSE TO SUIT 
FOR UNPAID PREMIUM (REV. ST. ARTS. 4878-4888). 

Insurance commission being required to fix rates under Rev. St. 1925, arts. 4878- 
4888, unreasonableness and exorbitancy of rate charged is no defense to suit for unpaid 
premium. 

(For other cases, see Insurance, Dec. Dig. § 183.) 


Appeal from Tarrant County Court; H. O. Gossett, Judge. 

Action by Furman, Lawrence & Parker against D. F. Minney and others. Judg- 
ment for plaintiffs, and defendants appeal. Affirmed. 

Hendricks & Bell, of Fort Worth, for appellants. 

Polk & Sansom, of Fort Worth, for appellees. 

Barcus, J. Appellees were engaged in writing fire insurance, and appellants 
had a 20-year lease on the Worth Building in Fort Worth and made application to 
appellees for a leasehold policy of insurance covering only a total destruction of the 
building. Appellees did not know what rate the state insurance commission had fixed 
on said building for this class of risk and wrote the policy at an open rate for $40,000, 
with the promise that they would obtain the rate and furnish appellants therewith. 
The form of policy used was a leasehold policy covering both partial or total destruc- 
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tion of the building, with a clause inserted therein that the liability of the company 
was limited to a total destruction of the building. In a few days appellees gave 
appellants the rate, which was in fact the rate the state insurance commission had 
fixed for a total or partial destruction, being the only rate authorized by the state 
insurance commission for leasehold insurance. The total premium under the rate as 
furnished by appellees to appellant for the year’s insurance was $464, or $1.16 per 
hundred. The policy was written in December, 1922. In July, 1923, there was a read- 
justment of the rate under the direction of the state insurance commission, and it was 
reduced to 90 cents, and appellants were notified thereof and given credit for $45.50, 
the difference in the original and the new rate. 


Appellants paid on the insurance policy premium $26.90 in April, $100 in June, 
$50 in July, and $40 on October 19th. On October 30th appellees demanded that appel- 
lants pay at once $203.60, the remainder of said premium, which they refused, and 
appellees canceled the policy for non-payment and gave appellants credit for the 
unearned premium of $57.00, leaving a balance of $146.60 unpaid. Appellees instituted 
this suit in the justice court to recover said sum, It was appealed to the county 
court, where the cause was tried to a jury. At the conclusion of the testimony the 
court instructed the jury to return a verdict for appellees for the amount sued for. 

[1] Appellants contend that the policy which appellees issued was void because 
they used the form as promulgated by the state insurance commission for a partial or 
total leasehold destruction, and limited the liability of the company to a total destruc- 
tion, and because the company collected the full rate as fixed by the insurance com- 
mission for both a total or partial destruction. This contention has been adversely 
decided to appellants. In the case of Commercial Union Assurance Co. v. Preston 
(Tex. Civ. App.) 238 S. W. 326, which holding was approved by the Supreme Court 
on April 1, 1926, 282 S. W. 563, the court held that where an insurance company 
collected for risks at the rate fixed by the state insurance commission and attempted 
to limit its liability by eliminating certain features of the risk, it did not vitiate the 
policy, but that the attempted limitation was void, and held that the insurance com- 
pany was obligated to pay fdr the entire risk for which they had collected premiums. 

[2-4] Appellants further contend that they are not liable because appellees 
promised and agreed to obtain for them a cheaper rate than that carried for the total 
destruction of the building, and that they had failed and refused so to do. There is 
no evidence raising this issue. The record shows that the policy was issued by 
appellees and accepted by appellants at the rate fixed by the state insurance commis- 
sion, and that thereafter it was reduced and appellants were notified thereof, and with 
full knowledge of the rate being charged, kept the policy for practically ten months 
and made no objection thereto. Appellant, Minney, who handled the matter for appel- 
lants, testified that he never objected to the policy until they took it up, and that he 
told appellees, if they would give him time he would pay it, but that if they took 
it up he would not pay the remainder of the premium except at the end of a law 
suit. Appellants never offered to surrender the policy and never requested that same 
be canceled. Appellants contend the rate charged by appellee is unreasonable and 
exorbitant. These questions cannot be raised by the assured after they have accepted 
the benefits of the policy under a definite contract; and said defense is of no avail 
because the Legislature had provided a state insurance commission which is required 
to fix rates and neither the insurance companies nor their agents have any power or 
authority to fix rates or write policies at any rate different from those promulgated by 
it. Articles 4878 to 4888, inclusive, Revised Statutes. 

We have examined all of the appellants’ assignments of error, and same are over- 
ruled. 

The judgment of the trial court is affirmed. 
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MARINE 
TRAVLOS v. COMMERCIAL UNION OF AMERICA, INC.,, et al. 


(Supreme Court, Appellate Division, First Department. July 6, 1926.) 
217 New York Supplement 459 
1. INSURANCE—ANSWER ALLEGING THAT BROKER EMPLOYED BY 

DEFENDANT NEGLIGENTLY PROCURED MARINE INSURANCE ON 

PLAINTIFF’S GOODS PAYABLE IN ENGLISH INSTEAD OF AMERI- 

CAN MONEY TO DEFENDANT’S DAMAGE HELD TO STATE CAUSE 

OF ACTION AGAINST BROKER; QUESTION OF WAIVER BEING 

MATTER OF DEFENSE BY BROKER (CIVIL PRACTICE ACT, § 193, 

SUBD; 2, AS AMENDED BY LAWS 1922, C. 624, AND LAWS 1923, C. 250.) 

Defendant’s answer, alleging that broker employed by it negligently procured 
marine insurance on plaintiff’s goods payable in English instead of American money, to 
defendant’s damage, in whatever amount defendant would be liable to plaintiff, held 
to state cause of action for defendant against broker, under Civil Practice Act, § 193, 
subd. 2, as amended by Laws 1922, c. 624, and Laws 1923, c. 250; question of waiver 
of terms of original agreement between defendant and broker and acceptance of 
performance in different manner being matter of defense by broker which defendant 
was not required to anticipate. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from Supreme Court, New York County. 

Action by Elias C. Travlos against the Commercial Union of America, Incorpo- 
rated, and the M. Morgenthau, Jr., Company, Inc. From an order denying the last- 
named defendant's motion to dismiss, as to it, the second amended answer of defend- 
ant first named and the claim against defendant last named therein contained, defend- 
ant last named appeals. Order affirmed with leave to defendant last named to plead 
to the second amended answer of defendant first named within 20 days from service 
oi order. 

Argued before Clarke, P. J., and Dowling, Merrell,* McAvoy, and Wagner, JJ. 

Cook, Nathan & Lehman, of New York City (Mortimer Brenner, of New York 
City, of counsel, and Nathan Green, of New York City, on the brief), for defendant 
appellant. 

M. M. Messinger, Jr., of New York City, for defendant respondent. 

Dow inc, J. This action was originally brought by Elias C. Travlos against 
Commercial Union as sole defendant. The complaint, for a first cause of action, 
alleged that plaintiff was an agent of the Greek government in securing insurance 
upon goods shipped from the United States, consigned to said government, and on 
the freight charges therefor, and that Commercial Union was a New York corpora- 
tion, doing business as exporter and importer and in securing marine insurance for its 
patrons; that it held itself out and represented itself to the public as engaged in the 
business of effecting marine insurance and as having the capability of skilled experts 
in such business; that in or about June, 1918, the plaintiff in his own name, but for 
the benefit of the Greek government, employed Commercial Union to procure, and 
Commercial Union, in consideration of such employment and payment by the plaintiff 
to it of premiums in the sum of $16,584.28, undertook to effect, insurance by suitable 
underwriters upon goods, and for freight charges upon goods, consigned to the Greek 
government, being then laden or about to be laden upon the vessel Seguranca, against 
marine risks for the voyage of said Seguranca from New York to Piraeus, Greece, in 
an amount totaling $175,495; that plaintiff made no designation of any underwriters 
or company with which such insurance should be effected, but relied upon the skill 
and ability of Commercial Union, and that by the exercise of reasonable diligence 
said insurance could have been effected by Commercial Union; that, without plaintiff’s 
authority, Commercial Union negligently, unskillfully, and carelessly, and in breach of 
its duty and obligation to plaintiff, failed and neglected to effect such insurance, but, 
in place of such insurance in dollars as aforesaid, effected insurance with British 
underwriters for £36,946.6.3; that on or about August 3, 1916, the Seguranca was 
wrecked and run aground, and all of the goods lost, and that thereafter the insurers 
paid to brokers in London the full amount of said insurance, ¢36,946.6.3, and fully 
performed their contracts of insurance; that, after due remittance to New York 
collecting brokers of the proceeds thereof in dollars, and the deduction of the charges 
and expenses of the brokers, the total sum of $121,000.49 was collected and received 
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by the plaintiff, which was all that the plaintiff or the Greek government ever received ; 
that insurance in dollars in accordance with the duty and obligation of the defendant 
to the plaintiff would have yielded the sum of $175,495, less 1 per cent collection 
charges and expenses, or a total net sum of $173,740.05; that, by reason of the 
defendant’s negligence and unskillfulness, and its failure to effect insurance in accord- 
ance with its duty and obligation to the plaintiff, plaintiff was damaged in the sum of 
$52,739.56, being the difference between $173,740.05 and $121,000.49, with interest from 
August 3, 1918. 

For a second cause of action, plaintiff realleged the contract with Commercial 
Union, whereby Commercial Union, in consideration of employment by the plaintiff 
and payment of premiums in the sum of $16,584.28, contracted to secure insurance in 
the sum of $175,495, due performance by the plaintiff, Commercial Union’s failure 
and neglect to procure the agreed insurance, and then, after realleging the other 
allegations contained in the first cause of action, asked for judgment in the sum of 
$52,739.56, with interest from August 3, 1918. 

On August 13, 1924, on motion of the attorneys for Commercial Union and upon 
consent of the attorney for the plaintiff, an ex parte order was granted, without notice, 
to appellant M. Morgenthau, Jr., Company, Inc. (hereinafter called the company), 
which joined said company as a party defendant pursuant to subdivision 2 of section 
193, Civil Practice Act (as amended by Laws 1922, c. 624, and Laws 1923, c. 250), 
and provided that a supplemental summons, copy of the complaint, answer, and cross- 
claim be served upon it, together with a copy of the order, and that it have twenty 
days thereafter within which to plead thereto. After service of these papers upon 
the company, it moved to dismiss as to it the complaint, answer, and cross-claim. 
The motion was granted, with leave to Commercial Union to serve an amended answer 
containing a claim against said company. This also was dismissed upon motion of 
said company. Finally, Commercial Union was permitted to serve a second amended 
answer containing its claim against said company. It is this pleading which is now 
under consideration. 

This second amended answer denies many of the material allegations of the com- 
plaint. For its claim against M. Morgenthau, Jr., Company, Inc., it alleges that both 
Commercial Union and said company were domestic corporations, and that Commercial 
Union was engaged in the import and export business, and that the company was en- 
gaged in business as an. insurance broker, and was duly qualified as such in marine 
insurance; that on or about June 1, 1918, Commercial Union was requested by plaintiff 
to furnish $175,495 of marine insurance upon goods and freights to go by the Segu- 
ranca from New York to Piraeus, Greece, and that Commercial Union in its turn 
requested, and for a valuable consideration employed, the company to procure, and 
the latter undertook and agreed with Commercial Union to effect in a proper, skillful, 
and diligent manner and to obtain such insurance by suitable underwriters for the 
plaintiff ; that the company negligently, unskillfully, and carelessly, and in breach of 
its duty and obligation to Commercial Union, failed and neglected to effect such insur- 
ance, but instead obtained insurance in the sum of £36,946.6.3, which was the equiva- 
lent of $175,495 at the rate of exchange of $4.75 existing at the time said insurance 
was effected. Commercial Union then alleges the shipment of the goods by the Segu- 
ranca, sailing from New York on July 18, 1918, the total loss of the goods by reason 
of the wreck of the boat on August 3, 1918, the payment by the insurers of £36,946.6.3, 
which at the rate of exchange existing at the time of payment was $175,495; that 
Commercial Union, in placing the insurance, relied on the skill, expertness, and 
experience of the company; and that by reason of the latter’s action it was damaged 
in such sum as plaintiff might recover from it, for which such amount it asks judg- 
ment against Morgenthau Company. 

The company brought on the motion to be heard upon the pleadings above referred 
to, the ex parte order of August 13, 1924, pursuant to which it was made a party 
to the action, and certain affidavits tending to establish that any right of action of 
Commercial Union against the company must have accrued more than six years prior 
to August 15, 1924, the date on which the supplemental summons was served upon 
the company, and that the order bringing in the company as a party defendant was 
made ex parte without any prior notice to it or knowledge by it. 

[1] The first objection raised against the claim against Morgenthau Company in 
the second amended answer, which requires consideration, is that it does not state facts 
sufficient to constitute a cause of action in favor of the defendant Commercial Union 
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as against its codefendant. I am of the opinion that this objection is untenable. The 
answer sufficiently alleges an undertaking by the company to properly procure for 
the union the insurance in question in dollars, which it negligently failed to do, ti 
the union’s damage in whatever amount plaintiff may recover from the union. The 
allegation is that this employment of the company was for a valuable consideration, 
and the company was thus under the duty of acting carefully and of carrying out its 
instructions as to the form of the insurance effected and the currency in which it was 
payable. The question of the waiver of the terms of the original agreement between 
the union and the company, and the acceptance of performance in a different manner, 
is for the company to raise by its pleading to the answer, and is not necessary to be 
anticipated or met in advance by the plea of the union. 

[2] The second objection to the said claim in the second amended answer is that 
the cla:m is barred by the statute of limitation s. I agree with the conclusion reached 
by the learned court at Special Term, as follows: 

“That the relation between the first defendant and the said third party was that 
of principal and agent or deputy and that said third party was clearly not an inde- 
pendent contractor. Hence the injury complained of resulted from the act or omission 
of a deputy or agent within the meaning of section 14 of the Civil Practice Act, and 
when that section is taken with section 193 thereof it should not be deemed to set a 
limit before which an action can be commenced, but rather a limit after which an 
action cannot be brought. As section 14 of the said act applies here, the said claim 
against the said third party is not barred by the statute of limitations.” 

[3] The third objection to the said claim is that it is not one which may properly 
be interposed in this action under the provisions of section 193, Civil Practice Act 
(as amended by Laws 1922, c. 624, and Laws 1923, c. 250). Section 2 thereof reads 
as follows: 

“Where any party to an action shows that some third person, not then a party to 
the action, is or will be liable to such party wholly or in part for the claim made 
against such party in the action, the court, on application of such party, may order 
such person to be brought in as a party to the action and direct that a supplemental 
summons and a pleading alleging the claim of such party against such person be 
served upon such person and that such person plead thereto, so that the claim of such 
moving party against such person may be determined in such action, which shall 
thereupon proceed against such person as a defendant therein to such judgment as 
may be proper.” 

Commenting on this provision, Prof. Carmody in the 1924 Supplement to his 
New York Practice says (at page 61): 

“Literally interpreted, the third person sought to be included must be liable to the 
defendant for the claim made against the defendant in the action; that is, for the 
claim stated in the complaint. Such a construction of the language: would restrict 
the application of the subdivision within very narrow bounds. In fact it is difficult to 
find a case where such a construction would clearly apply. An action against the 
master for damages caused by the negligence of his servant might illustrate such a 
construction, but even there it is not so clear that the servant is or will be liable to 
the master, for the identical claim stated in the complaint. Plaintiff’s claim may be 
for personal injuries. The master’s claim is more likely to be a property damage, 
whereby the estate of the master is lessened. Other illustrations might be found 
where such a construction might seem plausible. But it is inconceivable that the 
Legislature had such sporadic cases in mind when it framed these broad provisions 
for bringing in third parties. It is more likely that the Legislature intended by. such 
language merely that the third party is or will be liable in whole or in part for the 
amount represented in a judgment obtained by the plaintiff against the defendant in 
the action. The cases thus far adjudicated under the subdivision bear out this con- 
struction, as will be shown later in this discussion, and we shall assume this liberal 
construction of the word ‘claim’ and the phrase in which it occurs to be-the correct 
one in our further treatment of the subdivision under consideration. 

“C. Application of: In actions, therefore, where the defendant included in the 
action as originally constituted may hold an omitted party liable in whole or in part, 
either through the application of the principles of indemnity, contribution, or other- 
wise, for the claim which the plaintiff makes against him, the omitted party may be 
brought in as a party defendant in the discretion of the court on the defendant’s 
application and on the defendant’s application only. Thus, in a contract action, where 
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the buyer of goods sues the seller for damages because the goods are not in conformity 
with the terms of the contract, the seller thus sued may bring in as an additional 
defendant the third party who sold the goods to him, provided the terms of the two 
contracts and the questions arising therefrom are identical. Payne v. British Time 
Recorder Co., [1921] 2 K. B. 1. The English statute on this point [Order XVI, 
rule 48] is not the same as the New York statute. It is narrower in its application, 
and any case included within its purview will fall within the New York statute. The 
English statute is, by its terms, limited to cases of contribution and indemnity. Strictly 
speaking, the case just cited is neither the one nor the other, unless these words be 
given a very liberal interpretation. The English cases have, however, consistently 
applied the rule to such situations. Friday v. Scott, W. N. [1884], 8; Jacobs, Hart 
& Co. v. Brown, W. N. [1884], 23. 

“But, where the two sales agreements differ in their terms or where intervening 
circumstances may have altered the facts under such sales agreements, the defendant 
may not bring in as an additional defendant the original seller, since such third party 
might not under such circumstances be liable over to: the defendant in the action for 
the claim plaintiff is making against him. Neuss Hesslein & Co., Inc., v. National 
Aniline & Chemical Co., Inc., 120 Misc. Rep. 164, 197 N. Y. S. 808. Likewise, in a 
tort action against the master to recover for personal injuries caused by the negligence 
of a servant, the servant will be brought in as a party defendant on the application of 
the master, for a servant is directly liable to his master for any damage occasioned 
by the servant’s negligence for which the master is liable to another. Fedden v. 
Brooklyn Eastern District Terminal, 204 App. Div. 741, 199 N. Y. S. 9. So also 
where a plaintiff in an action for damages for negligence makes an employer and an 
employee codefendants, the employee cannot thereafter be stricken out as a party over 
the objection of the employer, where the latter is sought to be held under the respond- 
eat superior doctrine. Bessey v. U. S. Shipping Board Emergency Fleet, 204 App. 
Div. 641, 199 N. Y. S. 15. It makes no difference under the statute that the claim 
upon which plaintiff is suing is a breach of contract claim and the claim which defend- 
ant desires to assert against the third party is based on tort or vice versa. The statute 
is satisfied if the success of the plaintiff necessarily establishes the main question of 
fact which the defendant must establish to pass on, in whole or in part, the liability 
to the omitted third party.” 

[4] So, in the present case, there is but one main subject-matter—a claim made 
by plaintiff that marine insurance ordered by him to be taken out, payable in dollars, 
was so unskillfully and negligently handled .by the defendant Commercial Union that 
it was taken out in pounds sterling, at an amount equal to the then equivalent in 
dollars, as the result of which, when a total loss occurred and the policy became 
payable in full and was so paid, owing to the difference at that time in the value of 
the English pound sterling, plaintiff received over $52,000 less than he would have 
received had his instructions been carried out. Thus there is but a single claim—a 
mistake made in effecting the insurance in English pounds instead of American dollars. 
Plaintiff says the defendant Commercial Union is liable for the mistake; the latter 
replies that its agent, the Morgenthau Company, with whom it contracted to carry 
out these very instructions, and who must be deemed its agent for that purpose, carried 
through the whole transaction, made the mistake, and is therefore liable for the 
damage which ensued. Taking plaintiff’s claim at its face value, some one must 
reimburse him for the loss he sustained, and the only question is, which of the 
defendants made the mistake which occasioned the loss? The purpose of this provision 
of the Civil Practice Act was to avoid circuity or multiplicity of actions, and to en- 
courage and authorize the determination of damage and liability in one suit. Before 
its enactment, plaintiff would have had to sue Commercial Union, which would in its 
turn have to await the issue of that suit before it could proceed over against its agent 
to recover back the damages it had to pay plaintiff, caused by its agent’s mistake. 
The present case seems to me one peculiarly suited to the application of the new 
procedure, and I think the sanction given to it by the learned court at Special Term 
was proper. 

[5] Finally it is urged that the second amended answer and the claim therein 
contained should be dismissed as to the defendant M. Morgenthau, Jr., Company, Inc., 
and service of the supplemental summons upon it vacated upon the ground: that the 
order permitting the service thereof was procured ex parte without notice to said 
defendant. The answer to this objection is that thé Morgenthau Company has waived 
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any right it may have had to object, either to the manner in which it was brought 
in or the cross-claim set up against it, by appearing generally in the action and 
moving to dismiss the cross-claim against it solely on the ground that it did not state 
facts sufficient to constitute a cause of action, which was in effect a general demurrer. 
The rule as laid down in 31 Cyc. 321 is that: 

“A demurrer to a pleading or a portion thereof is a waiver of any objection as 
to the right to file the same and of any other irregularities previously committed by 
the parties or the court.” 

And in 6 Encyc. of Pleading and Practice at page 338, the rule is again stated, 
as follows: 

“It may be stated as a general proposition that such defects as are merely formal 
are waived by demurrer upon other grounds, but such defects as are not aided by 
verdict, and which of themselves upon the record destroy the right of action, or the 
pleading as a defense, are not waived. Thus a demurrer to a plea, filed without leave 
of court, when such leave is necessary, is a waiver of that objection or of the objec- 
tion that it is filed out of time and a demurrer to a complaint raising no objec- 
tion on account of a defect of parties is a waiver of such objection, as well as the 
question of the validity of the summons or process.” 

It follows that the order appealed from was correctly made and should be affirmed, 
with $10 costs and disbursements, with leave to defendant appellant to plead to the 
second amended answer of the defendant respondent upon payment of said costs and 
$10 costs of motion at Special Term. 

Order affirmed, with $10 costs and disbursements, with leave to the defendant 
M. Morgenthau, Jr., Company, Inc., to plead to the second amended answer of the 
defendant. Commercial Union of America, Incorporated, within twenty days from 
service of order upon payment of said costs and $10 costs of motion at Special Term. 

Order filed. All concur. 
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ACCIDENT : 
BROWN v. MISSOURI STATE LIFE INS. CO. (No. 12040.) 
(Supreme Court of South Carolina. July 22, 1926.) 
134 Southeastern Reporter 224 
3. INSURANCE—“TOTAL DISABILITY,” WITHIN ACCIDENT POLICY, 

MEANS ONLY INABILITY TO DO ACTS NECESSARY TO INSURED’S 

BUSINESS IN CUSTOMARY MANNER. 

“Total disability,” within accident insurance policy, does not mean absolute help- 
lessness or loss of reason, but an inability to do substantially all of material acts 
necessary to prosecution of insured’s business or occupation in customary and usual 
manner. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4, INURANCE. 

Evidence held to sustain finding of total disability in action on accident insurance 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Common Pleas Circuit Court of Barnwell County; John S. Wilson, 
Judge. 

Action by Forest S. Brown against the Missouri State Life Insurance Company. 
Judgment of magistrate’s court for plaintiff was affirmed by the circuit court, and 
defendant appeals. Affirmed. 

Thos. M. Boulware, of Barnwell, for appellant. 

Harley & Blatt, of Barnwell, for respondent. 

Ramace, A. A. J. This is an appeal from the judgment of Judge Wilson, affirm- 
ing a judgment of the magistrate’s court, in which plaintiff obtained judgment for $75 
against the defendant. At the outset we are met with the question as to the power 
oi this court. The rule is: This court cannot consider, on appeal from magistrate’s 
court, a question of fact. State v. Leak, 62 S. C. 405, 40 S. E. 774; State v. Burch, 
43 S. C. 3, 20 S. E. 758; Zimmerman Vv. Ry., 59 S. C. 277, 37 S. E. 834. 

[1] “It is not error to affirm a magistrate judgment where there is any evidence 
to support it.” State v. Easterlin, 61 S. C. 71, 39 S. E. 250. 

[2] “Where a finding by the circuit court on appeal from magistrate [court] is 
supported by any evidence, it is final.” Saunders v. Ry. 90 S. C. 79, 72 S. E. 637; 
Munn v. Crow, 87 S. C. 246, 69 S. E. 229. 

Plaintiff's said policy contained the following provision: 

“If the said insured shall become totally and permanently disabled before attain- 
ing the age of sixty, * * * the total and permanent disability referred to herein 
may be due either to bodily injuries or disease occurring and originating while this 
contract is in full force, * * * and must be such as to prevent the insured from 
engaging in any gainful occupation” 

[3] “The rule prevailing in most jurisdictions is that the ‘total disability’ con- 
templated by an accident insurance policy does not mean, as its ‘literal construction 
would require, a state of absolute helplessness which can result only from loss of 
reason, since, as long as one is in full possession of his mental faculties, he is capable 
of transacting some part of his business, whatever it may be, although he is incapable 
of physical action. On the contrary, these courts, giving consideration to the object 
of the contract, hold that the ‘total disability’ contemplated by the agreement is inability 
to do substantially all of the material acts necessary to the prosecution of the insured’s 
business or occupation, in substantially his customary and usual manner.” Berry v. 
United Life & Acc. Ins. Co., 120 S. C. 328, 113 S. E. 141; note 7, Ann. Cas. 815; 
14. R. C. L. 1315 and 1316. 

“If the prosecution of the business required the insured to do several acts and 
perform several kinds of labor, and he is able to do and perform one only, he is as 
effectually disabled from performing his business as if he were unable to do anything 
required to be done, and while remaining in that condition he suffers loss of time in the 
business of his occupation. Nor does the provision contemplate absolute physical dis- 
ability to transact any kind of business pertaining to one’s occupation, but it is suffi- 
cient if his injuries are such that common care and prudence require him to desist 
from transacting any such business in order to effect a cure.” 14 R. C. L. 1316. 


The test laid down in Taylor v. Ins. Co. 106 S. C. 356, 91 S. E. 326, L. R. A. 
1917C, 910, is: 
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“He is deemed totally disabled when he is no longer able to do his accustomed 
task, and such work as he has only been trained to do, and upon which he must depend 
for a living.” 

And, further: 

“It would be like squaring the circle for a Judge to undertake to say just at what 
juncture a part became a whole, at what period a disability is enlarged from partial 
to total.” 

[4] Let us see whether or not there is “some evidence to support the finding on 
circuit.” Munn vy. Crow, 87 S. C. 246, 69 S. E. 229. 

Dr. Owens testified : 

“I treated Brown for chronic malaria in early part of 1924. Some weeks later he 
returned with a new condition, and I found him suffering from multiple neuritis 
enveloping mainly his lower limbs. I treated him in hospital for about three weeks, 
and sent him home with instructions to continue his treatment; has been constantly 
under my care until the present date. Mr. Brown has been totally disabled all the time 
during said treatment, and in all probability will remain so until the time of his death. 
At present from his waist up he is practically normal, but from his waist down he is 
incapacitated and unless further treatment, diet, rest, and special diet is given most 
likely since his disease is progressive and degenerated, one of his arms and eyes will 
become involved. Taking into consideration his present condition, I do not think he 
ought to do any work either mental or physical. Any kind of work will prolong and 
aggravate his disease, and would in his case be detrimental.” 

Plaintiff testified : : 

“Returned to Barnwell March, 1924. Since then I have been totally disabled; not 
able to do anything ; cannot walk safely without a stick. I have been advised by my 
physician not to try to do anything. That nominally am a bookkeeper, but that in 
reality Lloyd Vickery and Clyde Vickery kept the books, and that I show them some- 
times what is to be done.” 

Dr. Russel testified that he made on Wednesday of the week of the trial an 
examination of plaintiff, not knowing anything about the prior history of the case; 
that plaintiff is totally disabled. That any mental or physical work that he may do to 
the point of exhaustion or fatigue aggravates his condition. That from his examination 
he would advise plaintiff to do no mental or physical work whatever. That any work 
physical or mental would further his present physical disability. Chronic multiple 
neuritis is a chronic inflammation of the nerves, and any occupation mental or physical, 
which taxes the brain or nervous system, causes the degeneration of those nerves 
affected. That his disability is of such a nature as to prevent plaintiff at all times 
hereafter from engaging in any gainful occupation. 

So the exception made by the defendant that the only reasonable inference to be 
drawn from the testimony that respondent is not totally disabled, as contemplated by 
the policy of insurance involved herein, cannot, under the law and facts above stated, 
be sustained. While there is some testimony that does not exactly coincide with the 
above, and there is a conflict in some parts of the evidence in the case, that was a 
matter for the magistrate and circuit judge, and we are bound to say that there is 
some testimony tending to establish plaintiff’s case and the judgment below, and as 
this is a case at law and not in equity, we are bound by the decision of the circuit judge. 

It is the judgment of this court that the judgment of the circuit court be affirmed. 

Watts, Cothran, Blease, and Stabler, JJ., concur. 

Gary, C. J., did not participate. 
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AUTOMOBILE 


UNITED STATES FIDELITY & GUARANTY CO. v. GOLDBERGER et al. 
(No. 3456.) 
(Circuit Court of Appeals, Third Circuit. July 1, 1926.) 
13 Federal Reporter (2d) 779 
1. INSURANCE. 


Evidence held to show insurer’s subagent had authority to verbally bind it as of 
date of application for insurance. 


(For other cases, see Insurance, Dec. Dig. § 92.) 
2. INSURANCE. 

Insurer, taking a risk to commence as of date of application for insurance, is, 
in absence of fraud or concealment, bound, though loss occurs before execution and 
delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 


3. INSURANCE—INSURER’S LIABILITY FOR LOSS BEFORE EXECU- 
TION OF POLICY IS UNAFFECTED BY INSURED NOT KNOWING 
WITH WHAT COMPANY HE WAS DEALING WHEN AGREEING 
WITH AGENT FOR INSURANCE. 

It is not material to liability of insurer for loss before policy was executed and 
delivered that insured, when he agreed with insurance agent for insurance, did not 
know with what company he was dealing. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

In Error to the District Court of the United States for the District of New 
Jersey ; Joseph L. Bodine, Judge. 

Action by the United States Fidelity & Guaranty Company against Nathan Gold- 
berger and others. Judgment for defendants, and plaintiff brings error. Affirmed. 

James D. Carpenter, Jr., and McDermott, Enright & Carpenter, all of Jersey City, 
N. J., for plaintiff in error. 

John E. Toolan, of Perth Amboy, N. J., for defendants in error. 

Before Buffington and Woolley, Circuit Judges, and Dickinson, District Judge. 

BuFFINGTON, Circuit Judge. This case concerns an automobile accident poli¢y 
issued by the United States Fidelity & Guaranty Company, to Samuel Eisner. It is 
dated December 24, 1924, and runs for one year therefrom. Eisner’s car was insured, 
and inflicted injury on others on December 26th following, and thereafter he made 
claim, and on December 30th the company paic $4,000 in settlement of the damages 
sustained under the policy. Shortly thereafter the company, claiming the said policy 
had been procured by fraud and was never ‘1 1orce, brought action in the court below 
against Nathan Goldberger, its agent, Samuel Eisner, the insured, and Harry Eisner, 
his son, alleging they had conspired to wrong it by fraudulently procuring the issue of 
said policy, and claimed to recover from them the amount it had wrongfully paid to 
Samuel Eisner, in settlement. 

Without reciting the proofs in detail, it suffices to say that the contention of the 
company was that, when the accident occurred on Decembere 26th, no insurance, or 
agreement to insure, had been made, but that after the accident, by conspiring between 
the defendants, an application for insurance as of the date of December 24th was pre- 
pared on December 26th, and forwarded to the insurance company, and in ignorance 
oi the facts the company, on December 29th, issued its policy as of the date of 
December 24th, and forwarded it to its agent, Goldberger, who wrongfully and fraudu- 
lently delivered it to Samuel Eisner; that thereafter, in pursuance of the conspiracy, 
claims of loss were made out and forwarded by the agent, Goldberger, and the com- 
pany was led to pay the money without being informed of the facts. 

On the part of the defendants it was contended the whole transaction was in good 
faith; that the insurance was applied for by Eisner to Goldberger on December 24th; 
that Goldberger made a memorandum thereof, and directed his clerk to report the risk 
to the plaintiff company, but which she overlooked and failed to do; and that what 
followed was based on the agreement for insurance so made. On the trial of the 
case the court charged: “In this case the big question is: When was the insurance 
ordered? If it was ordered on the. 24th day of December, that is the end of your 
deliberation. If it was not ordered on that date, then you must go on and consider 
the other questions in the case, because, as I view the policy and the contract, which 
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Goldberger has with the United States Fidelity & Guaranty Company, he had the 
power to bind that company for insurance from the time that the insurance was 
ordered. The big problem in this case is: Was the insurance policy ordered on the 
24th of December, or was it ordered on the 26th of December, aiter the occurrence of 
the accident? The jury found for the defendants. 

[1, 2] Assuming, then, as we must by the finding of the jury, that the insurance 
was applied for and agreed upon by Eisner and Goldberger, the agent, on December 
24th, and the risk was then accepted by Goldberger for the plaintiff, we note that 
Goldberger, the subagent of the local agency of the plaintiff company, had authority to 
verbally bind the company as of the date of December 24th. On that phase the proof 
was that, in its course of business with Goldberger, the company had at times dated 
the policies when issued as oi the date on which the application had been made, and the 
fact that in this case the company actually did, on December 29th, when it issued its 
policy, predate its policy to December 24th, evidenced compliance with its theretofore 
practice. Moreover, the provision in the certificate of agency issued to Goldberger 
“that the agent shall keep suitable records of the business done for the company, and 
shall report daily the risks assumed,’ contemplated that risks were to be assumed 
prior to the issue of a policy, and the fact was that policies delivered by Goldberger 
required his countersignature to give them validity. See Hallock v. Commercial Co., 
26 N. J. Law, 268, where it is said: “I{ an insurance company take a risk to commence 
previous to the date of the policy, and the property is destroyed before the policy is 
actually executed and delivered, where there is no fraud or concealment by the party 
insured, the company will be as much bound as if the loss occurred after the policy 
was delivered.” See, also, Koivisto v. Bankers’ Co., 148 Minn. 255, 181 N. W. 580, 
and Nertney v. National Fire Ins. Co., 199 Iowa, 1358, 203 N. W. 826. 

[3] That Eisner did not know, when he agreed with Goldberger for the insur- 
ance, on December 24th, that he was dealing with the plaintiff company, is not material. 
He knew he was dealing with an insurance agent; that person was an agent of this 
particular company, and, as the agent had authority to accept, and, as found by the 
jury, did then accept, Eisner’s offer on behalf of his principal, the contract of insur- 
ance was complete, even though Eisner did not know the particular company for which 
Goldberger was accepting his offer and assuming Ejisner’s risk. See Union Mut. 
Insurance Co. v. Wilkinson, 13 Wall. 234, 20 L. Ed. 617, wherein it is said:- “The 
agents are stimulated by letters and instructions to activity in procuring contracts, and 
the party who is in this manner induced to take out a policy rarely sees or knows 
anything about the company or its officers by whom it is issued, but looks to and relies 
upon the agent who has persuaded him to effect insurance, as the full and complete 
representative of the company in all that is said or done in making the contract.” 

It goes without saying that what is here said is based on the established fact of 
good faith, and that no fraud was involved. That question was. fought out and decided 
by the jury, and in view of the finality of their action, as between the parties on that 
question, the judgment below is affirmed. 
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UNITED STATES FIDELITY & GUARANTY CO. v. CORBETT. (No. 16961.) 
(Court of Appeals of Georgia, Division No. 2. July 20, 1926.) 
134 Pacific Reporter 336 
(Syllabus by the Court.) 

1. INSURANCE—UNDER POLICY STIPULATING INSURER’S LIABILITY 
ONLY FOR ACTUAL COST OF REPAIRING OR REPLACING PARTS 
OF AUTOMOBILE, ITS LIABILITY WAS FOR DIFFERENCE BE- 
TWEEN VALUE BEFORE AND IMMEDIATELY AFTER INJURY, 
STIPULATION THAT LIABILITY SHOULD NOT EXCEED COST OF 
REPAIR OR REPLACEMENT BEING SUBORDINATE PROVISION TO 
BE PLEADED DEFENSIVELY; PETITION TO RECOVER AMOUNT 
DETERMINED BY APPRAISERS OF DIFFERENCE IN VALUES BE- 
FORE AND AFTER COLLISION, DAMAGING INSURED AUTOMO- 
BILE, HELD NOT SUBJECT TO WAIVER BECAUSE IT SHOWED 
APPRAISERS APPLIED MEASURE OF LIABILITY NOT CONTEM- 
PLATED BY POLICY, IT NOT SHOWING INSURER SOUGHT TO 
HAVE LOSS ESTIMATED DIFFERENTLY. 

Under a policy of insurance covering “actual loss or damage” by collision to an 
automobile, and stipulating that “in any event the company shall be liable only for 
the actual cost of repairing, or, if necessary, replacing the parts damaged or de- 
stroyed,” the company’s principal or primary liability, where liability exists, is for the 
difference between the value of the property immediately before the injury and its 
value immediately afterwards; the stipulation that the liability shall not exceed the 
cost of repair or replacement being a subordinate provision, to be pleaded defensively, 
with facts showing its applicability, if the company would reduce or limit its liability 
by reason thereof. In a suit upon the policy, to recover an amount appearing to have 
been determined by appraisers to be the amount of loss measured as above indicated, 
the petition was not subject to demurrer upon the ground that’ it showed that the 
appraisers had applied a measure of liability different from that contemplated by the 
policy; if nto appearing that the insurer had sought to have the appraisers estimate 
the loss in accordance with such special provision. 

(For other cases, see Insurance, Dec. Dig. § 502, 574[7].) 


2. INSURANCE—WHERE POLICY COVERING DAMAGE TO AUTOMO- 
BILE DID NOT REQUIRE WRITTEN SUBMISSION TO APPRAISERS, 
IT WAS NOT ESSENTIAL TO VALIDITY OF APPRAISAL THAT SUB- 
MISSION WAS NOT IN WRITING, WHERE PARTIES HAD A DIF- 
FERENCE AS TO AMOUNT OF LOSS; APPRAISAL OF LOSS TO 
AUTOMOBILE IN COLLISION HELD NOT VITIATED BECAUSE 
PARTS THEREOF WERE NOT RESPONSIVE TO SUBMISSION NOR 
BECAUSE IT DID NOT SET OUT FACTS ON WHICH IT WAS PRE- 
DICATED (CIV. CODE 1910, § 5022.) 
It was not essential to the validity of the appraisement, which the parties sought 

to have made in accordance with the policy that the submission to the appraisers 

should have been in writing. 


(a) It sufficiently appeared from the allegations of the petition, construed in the 
light of the policy, that the parties had a difference, namely, as to the amount of the 
loss, and that this was the matter submitted to the appraisers. 


(b) The appraisement was not vitiated because certain distinct parts thereof were 
not responsive to the submission, nor because it did not set out the facts upon which 
it was predicated. ‘i 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


4. INSURANCE—WHERE, UNDER TERMS OF AUTOMOBILE POLICY 
AND SUBMISSION OF LOSS TO APPRAISERS, APPRAISEMENT 
WAS NOT AN AWARD, PETITION SEEKING RECOVERY SOLELY 
ON APPRAISEMENT OR AWARD HELD SUBJECT TO GENERAL DE- 
MURRER. 

The second count of the petition sought a recovery solely upon the appraisement or 
award. Under the terms of the policy and the submission to the appraisers, the ap- 
praisement was neither a statutory nor a common-law award. It could have amounted 
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to nothing more than a contractual method of ascertaining the loss, settling no other 
fact, and could not alone be the basis of a judgment or cause of action. The court 
erred in not sustaining the general demurrer to the second count. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Error from Superior Court, Colquitt County; W. E. Thomas, Judge. 

Suit by R. J. Corbett against the United States Fidelity & Guaranty Company. 
Judgment for plaintiff, and defendant brings error. Affirmed in part; reversed in part. 

The United States Fidelity & Guaranty Company issued to R. J. Corbett a policy 
of insurance on an automobile, covering “actual loss or damage” thereto “caused 
solely by accidental collision with another object.” The policy contained, among 
others, the following provisions: 

“C. It shall be optional with the company to repair, rebuild, or replace the auto- 
mobiles or part thereof damaged or destroyed with other of like kind and quality, 
within a reasonable time; but there can be no abandonment to the company of the 
property insured. In any event the company shall be liable only for the actual cost 
of repairing, or, if necessary, replacing the parts damaged and destroyed.” 

“E. In the event of any loss or damage to any automobile insured hereunder, the 
amount of such loss or damage shall, if possible, be determined between the assured 
and the company; but if they fail to agree, it must be determined by competent 
appraisers before other recovery is sought.. The assured and the company shall each 
select one appraiser, and the two appraisers shall select a third, to whom they shall 
submit any difference. The award in writing of any two appraisers shall determine 
the amount of loss or damage.” 

The automobile was injured by an accidental collision with another object, and 
the insured brought suit against the insurer to recover the amount of loss. The peti- 
tion was in two counts. The first count alleged that the value of the automobile 
immediately before the injury was $3,407, that its value immediately thereafter was 
$650, and that the company was liable to the plaintiff for the difference, $2,757. The 
further allegations of this count were as follows: 

“Petitioner having submitted to the defendant a statement of the amount of loss 
and damage claimed by him to have been sustained under said policy by reason of 
said collision, the defendant having refused to pay the same, and the petitioner and the 
defendant having been unable to agree or to satisfactorily determine the amount of 
such loss or damage,” the defendant advised its agent at Moultrie, Ga., that the amount 
of the loss must be determined by appraisers as provided in the policy, and instructed 
such agent to so notify the plaintiff, in order that he might select an appraiser to act 
with an appraiser selected by the defendant. The plaintiff thereupon selected an 
appraiser, and informed the defendant of his action, and the two appraisers thus 
chosen selected a third appraiser under the provisions of the policy. The appraisers, 
aiter due notice to the parties of the time and place of their meeting, “investigated 
the extent of the loss and damage to petitioner’s automobile, determined the amount 
thereof, and made a written award or finding in which they determined and stated 
that the sound value of petitioner’s automobile, on the date of said wreck, was $3,407, 
and that the value of the automobile, in its wrecked condition, was $650, and that the 
amount of loss and damage sustained by petitioner was $2,757.” 

This allegation was in accordance with the appraisers’ finding as to the amount 
of the loss, as shown: by a copy of their report attached to the petition. The report 
undertook to determine other matters, such as the manner in which the car should be 
repaired, the time when the repairs should be completed, the right of inspection, and 
acceptance by the assured, after its repair, should the company elect to repair it. 

A few days after the appraisers made and submitted their report, “the defendant, 
in writing, definitely declined to pay petitioner the aforesaid amount of loss and dam- 
age, and advised that it would not eVen consider said amount of loss and damage so 
determined and ascertained in the manner aforesaid, nor would it pay to ‘petitioner 
said amount as the amount of loss and damage claimed by him to have been sus- 
tained under said policy and caused by said collision.” Plaintiff has “performed and 
complied with all of the conditions and requirements imposed upon him by said policy.” 
“The defendant is indebted to plaintiff in the sum of $2,757 as the actual loss or damage 
to said automobile by reason of said collision,” and in the further sum of $37.50 “paid 
by petitioner in saving, recovering, and protecting said automobile [from further loss 
and damage] immediately following said accident,” which expense the plaintiff in- 
curred at the direction of the defendant’s agent and in-accordance with the provisions 
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of the policy. The defendant has failed and refused to pay the plaintiff “said amounts 
of loss and damage.” The defendant’s “denial of liability and its failure and refusal 
to pay said amounts were in bad faith and without legal excuse or justification, and 
* * * on account of said conduct of defendant it was necessary for petitioner to 
employ counsel to maintain and prosecute this suit in order to enforce petitioner's 
rights under said policy.” The defendant is therefore liable to the plaintiff for 
attorneys’ fees and damages in a stated amount, in addition to the principal loss and 
damage and interest thereon. The second count of the petition contained substantially 
the same averments as the first count, but was expressly made a suit on the “award.” 
The plaintiff amended the first count by adding the following: 


“That the actual loss and damages to said car represents and consists of the 
amount necessary to spend for the actual cost of repairing and replacing the various 
parts of said automobile which were destroyed by said collision; that the same amounts 
to at least $2,757; that the plaintiff lists and gives herewith an itemized statement, 
showing the items, parts, and articles and the cost of each, together with the other 
cost required to be expended, necessary for the actual cost of: replacing and repairing 
the damaged and destroyed parts of said automobile ; and that plaintiff attaches hereto 
said list or statement, which is marked ‘Exhibit C’ and made a part of this paragraph.” 


The exhibit was attached and gave the information stated. There was a further 
amendment both to the first count and to the second count, but that has been merged 
in the above statement. 


The defendant, prior to the amendments, demurred to each count of the petition 
both generally and specially. After the amendments the demurrers were renewed and 
overruled, and the defendant excepted. It is unnecessary to set forth the several 
grounds of the demurrer in detail. They are sufficiently indicated in the questions 
dealt with in the opinion. 

Hoyt H. Whelchel, of Moultrie, for plaintiff in error. 

J. J. Hill, of Pelham, and J. O. Gibson, of Moultrie, for defendant in error. 

BELL, J. (after stating the facts as above). [1] 1. In an action by the owner of 
personal property, such as an automobile, to recover for loss or damage sustained by 
him as a result of a tortious injury thereto, the measure of damages is to be deter- 
mined under general principles of law. Olliff v. Howard, 33 Ga. App. 778, 127 S. E. 
821. But ina suit on a contract, as a policy of insurance, whereby the owner is insured 
against actual loss or damage to an automobile by collision, the measure of the insurer’s 
liability will be determined according to the terms of the contract. In an action on an 
insurance policy to recover the “actual loss or damage” by collision to an automobile, in 
which it is stipulated that the insurer shall in any event be liable “only for the actual 
cost of repairing, or, if necessary, replacing the parts damaged and destroyed,” where 
it is possible by repair and replacement to restore the automobile to its former con- 
dition within a reasonable time (Non-Royalty Shoe Co. v. Phoenix Assur. Co. [Mo. 
App.] 178 S. W. 246; Center Garage Co. v. Columbia Ins. Co., 96 N. J. Law, 456, 
115 A. 401), the defendant might by proper pleading and evidence limit the plaintiff’s 
recovery to the amount necessary to accomplish such restoration (Spivy-Johnson Por- 
trait Co. v. Belt Automobile Indemnity Ass’n, 210 Ala. 681, 99 So. 80; Lepman v. 
Employers’ Liability Assur. Corp. 170 Ill. App. 379; Wolff v. Hartford Fire Ins. Co., 
204 Mo. App. 491, 223 S. W. 810; Md. Motor Car Ins Co. v. Smith [Tex. Civ. App.] 
254 S. W. 526; Commercial Fire Ins. Co. v. Allen, 80 Ala. 571 [6], 1 So. 202; Burkett 
v. Ga. Home Ins. Co., 105 Tenn. 548, 58 S. W. 848; Texas Moline Plow Co. v. 
Niagara, 39 Tex. Civ. fam 168, 87 S. W. 192; McCready v Hartford Fire Ins. Co., 
61 App. Div. 583, 70 N. Y. S. 778. 

The actual cost of repairing or replacing the injured or destroyed parts could be 
materially greater or less than the actual depreciation in value of the property by 
reason of the injury 17 C. J. 877; 26 C. J. 353; 2 Sutherland on Damages (4th Ed.) 
p. 3040, § 821; Southern Ry. Co. v. Ky. Grocery Co., 166 Ky. 94, 178 S. W. 1162; 
and cases cited above. But “Policies of insurance will be liberally construed in favor 
of the object to be accomplished, and the conditions and provisions of contracts of 
insurance will be strictly construed against the insurer who prepares such contracts.” 
Johnson v. Mutual Life Ins. Co., 154 Ga. 653, 115 S. E. 14. So, under the provisions 
of the policy now under consideration, the undertaking of the company to insure the 
owner against “actual loss or damage” must be taken as the primary obligation, under 
which the measure of the liability would be the difference between the value of the 
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property immediately before the injury and its value immediately afterwards (Eber- 
hardt v. Federal Ins. Co., 14 Ga. App. 340 [2], 80 S. E. 856) ; and the stipulation that 
the liability should not exceed the cost of repair or replacement must be construed as 
a subordinate provision, limiting or abating the primary liability, to be pleaded de- 
fensively if the insurer would diminish or limit the amount of recovery by reason 
thereof (Mechanics’ Ins. Co. v. C. A. Hoover Distilling Co., 182 F. 590, 105 C. C. A. 
128, 31 L. R. A. (N. S.) 873; Standard Sewing Machine Co. v. Royal Ins. Co., 201 
Pa. 645, 51 A. 354; Haden v. Imperial Assur. Co., 197 Mo. App. 574, 198 S. W. 72[1]. 
Since an appraisement which conforms to the requirements of the policy and under 
the agreement for submission is, in the absence of fraud, accident, or mistake, binding 
and conclusive upon the parties as to the amount of the loss or other matters sub- 
mitted (Eberhardt v. Federal Ins. Co., supra; Saville v. ‘Etna Ins. Co., 8 Mont. 419, 
20 P. 646, 3 L. R. A. 542 [1]; 26 C. J. 425, § 560), it would seem that if the insurer 
saw fit to submit the question of the amount of its liability to appraisers, without 
insisting upon such secondary or subordinate stipulation and without bringing facts 
before them to show its applicability in reducing the liability, and if the appraisement 
was otherwise valid, the insurer could not rely upon such matter in defense to a suit 
upon the policy for the amount so determined by the appraisers. But whether it might 
do so by plea is a question not for decision under the record before us. The question 
now presented is whether the defense could be made by a demurrer attacking the 
petition upon the ground that it appeared that the appraisers determined the amount of 
the loss in a manner contrary to the terms of the policy, where there is nothing to 
show that the defendant made any contention before them that its liability should be 
fixed by the special provision referred to. We are satisfied that the defense could not 
be so made by demurrer. 

[2] 2. Where a policy of insurance against loss or damage to property provides 
that if the parties thereto fail to agree as to the amount of loss, it shall be determined 
by appraisers, one to be named by each of the parties and the two thus named to 
select a third, to whom the parties shall submit any difference, and that the award in 
writing of such appraisers, or a majority of them, shall determine the amount of loss, 
and where the policy contains no other provisions respecting the effect of the appraise- 
ment, an appraisement had thereunder does not constitute either a statutory or common- 
law award, and the question of whether the submission to the appraisers should have 
been in writing should be determined by the terms of the policy. The policy now 
under consideration did not require a written submission. Blakely Oil & Fert. Co. v. 
Proctor & Gamble Co., 134 Ga. 139 (2), 67 S. E. 389; Williams v. Hamilton Ins. Co., 
118 Misc. Rep. 799, 194 N. Y. S. 798. When the allegations of the petition are con- 
strued :n the light of the provisions of the policy, it sufficiently appears that the parties 
had a difference, namely, as to the amount of the loss, and that this was the matter 
submitted to the appraisers; and it cannot be said that the appraisement was invalid 
because it nowhere appears in the petition “what question of dispute between peti- 
tioner and defendant was submitted to the appraisers” Eberhardt v. Federal Ins. 
Co., supra. The fact that the appraisers may have had no authority to “award any 
sum to any person,” and that they may have exceeded their powers in attempting to 
determine the liability, and in other respects, would not vitiate that part of the 
appraisement which was responsive to the question submitted. Hexter v. Equitable 
Fire & Marine Ins. Co., 123 Me. 77, 121 A. 555; and compare Civil Code 1910, § 5022. 
The policy not requiring it, it was not necessary for the appraisement to set out in 
detail the facts made the basis thereof, and a statement of the amount of loss in a 
general conclusion was sufficient. 26 C. J. 423. Under the allegations of the petition, 
the appraisement was not invalid for any reason urged in the demurrers. 

3ut even granting, for the sake of the argument, that the appraisement was void, 
the first count of the petition contained sufficient allegations, independently thereof, to 
state-a cause of action, doing so even by the measure of liability asserted in the 
demurrers to be the proper measure. A void appraisement has no effect upon the 
rights of the parties, and suit may be maintained on the policy without regard thereto. 
26 C. J. 425; AZtna Ins. Co. v. Jester, 37 Okl. 413, 132 P. 130, 47 L. R. A. (N. S.) 
1191. 

The averment, in the first count of the petition, that the actual loss and damage 
to the automobile consisted of a stated amount alleged to be necessary for the actual 
cost of repairing and replacing the various parts destroyed, as shown by an attached 
statement itemizing the “parts and articles and the cost of each, together with the 
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other cost required to be expended * * * in repairing and replacing the damaged 
or destroyed parts of said automobile,” was not subject to special demurrer on the 
ground that it failed to show what parts were injured and what parts were destroyed. 
Central Ga. Power Co., v. Stubbs, 141 Ga. 172 (3), 80 S. E. 636; Central Ga. Power 
Co. v. Fincher, 141 Ga. 191 (2), 80 S. E. 645; Mackle Construction Co. v. Wyatt, 29 
Ga. App. 617, 116 S. E. 877. 

3] 3. The allegations made for the purpose of subjecting the defendant to 
liability for attorney’s iees and damages were not open to special demurrer upon the 
ground that they were mere conclusions of the pleader. Rogers v. American National 
Ins. Co., 145 Ga. 570 (3), 89 S. E. 700; Jefferson Fire Ins. Co. v. Brackin, 147 Ga. 47 
(2), 92 S. E. 930. 

From what has been said the first count of the petition was not subject to the 
general demurrer nor to any of the special demurrers. 

[4] 4. The petition contained a second count which sought a-.recovery upon the 
arbitration or award. An appraisement such as was contemplated by the terms of the 
policy in question would not determine liability. Not being an award, either common- 
law or statutory, it could amount to nothing more than a contractual method of ascer- 
taining the loss, settling no other fact, and could not alone be the basis of a cause of 
action or judgment. The question of ultimate liability remained open, and the suit 
at last could be founded only upon the policy. Republic Iron & Steel Co. v. Norris, 
25 Ga. App. 809, 104 S. E. 921; Eberhardt v. Federal Ins. Co., 14 Ga. App. 340, 80 
S. E. 856; Willingham v. Veal, 74 Ga. 755 (3); Central R. & Banking Co. v. Rogers, 
57 Ga. 336 (2); Williams v. Hamilton Fire Ins. Co., 118 Misc. Rep. 799, 194 N. Y. S. 
798; Dunton v. Westchester Fire Ins. Co., 104 Me. 372, 71 A. 1037, 20 L. R. A. 
(N. S.) 1058; 5 C. J. 17; 26 C. J. 425; City of Omaha v. Omaha Water Co., 218 
U. S. 180, 30 S. Ct. 615, 54 L. Ed. 991. The rule would be otherwise as to an adjust- 
ment or arbitration adjusting the liability as well as the loss 26 C. J. 432. In Little- 
ton & Lamar v. Patton & Co., 112 Ga. 438, 37 S. E. 755, in which a suit on an award 
provided for in an original contract was held good as against a general demurrer, it 
appears that the parties “further agreed that they would pay such sums as were 
allowed by the arbitrators.” Since the second count was subject to the general 
demurrer, it is unnecessary to notice the special demurrer to this count. 

Judgment affirmed in part, and reversed in part. 

Jenkins, P. J., and Stephens, J., concur. 


DOERR v. NATIONAL FIRE INS. CO. OF HARTFORD. (No. 25156.) 
(Supreme Court of Missouri, Division No. 1. May 24, 1926. Rehearing Denied 
July 30, 1926.) 

1, APPEAL AND ERROR—INSURER, WHOSE REQUESTED INSTRUC- 
TION THAT THERE WAS NO EVIDENCE OF WAIVER OF CERTAIN 
CLAUSE IN AUTO THEFT POLICY WAS REFUSED, CAN PERSIST 
IN SUCH CONTENTION AFTER JOINING IN SUBMITTING SUCH 
ISSUE TO JURY. 

Insurer, whose requested instruction that there was no evidence of waiver of 
clause in auto theft policy requiring locking device was refused, held not prevented 
from persisting in such contention by joining in submitting such issue to jury. 

(For other cases, see Appeal and Error, Dec. Dig. § 882[14].) 


2. INSURANCE—EVIDENCE HELD INSUFFICIENT TO TAKE TO JURY 
QUESTION WHETHER INSURER WAIVED CLAUSE IN AUTO 
THEFT POLICY REQUIRING LOCKING DEVICE. 

Evidence held insufficient to take to jury question whether insurer waived clause 
in auto theft policy requiring locking device, where insurer’s failure to deny liability 
during 60 days after theft did not cause insured to alter his condition. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. - 5 r 
Provision in auto theft policy requiring locking device held to suspend policy 

when and while insured left car without locking such device. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

4. INSURANCE. 

Adjuster’s offer to pay insured sum less than amount of auto theft policy, made by 
way of compromise, /ie/d ont to show waiver of clause requiring locking device. 

(For other cases, see Insurance, Dec. Dig. § 397.) 





1004 The Insurance Law Journal, Vol. 67 [Nov., 1926 


5. INSURANCE—INSURER HELD NOT REQUIRED TO RETURN PRE- 
MIUM ON AUTO THEFT POLICY WHICH HAD RUN FOUR MONTHS 
OF ITS ONE-YEAR TERM WHEN LOSS OCCURRED, WHERE IT 
SATISFIED INTEREST OF MORTGAGEE COVERED BY POLICY, AND 
INSURED’S FAILURE TO LOCK CAR PREVENTED HIS RECOVERY. 
Insurer field not required to return premium on auto theft policy which had run 

four months of its one-year term when loss occurred, where it satisfied interest of 

mortgagee covered by policy, and did not know of insured’s failure to lock car as 
required, which prevented his recovery till after loss. 
(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from Circuit Court, Jasper County; Grant Emerson, Judge. 

Action by Wm. H. Doerr against the National Fire Insurance Company of Hart- 
ford. Judgment for plaintiff was affirmed by the Court of Appeals (253 S. W. 39), 
and the cause was certified to the Supreme Court at the request of a dissenting judge. 
Reversed. 

Hogsett & Boyle, of Kansas City, and Howard Gray, of Carthage, for appellant. 

Hackney & Welch, of Kansas City, for respondent. 

Linpsay, C. The plaintiff sued on a policy for $1,400, insuring his automobile 
against loss by theft. The insurance was granted under and pursuant to an open 
policy held by the Consolidated Bond & Security Company, which took plaintiff’s noté 
secured by a chattel mortgage upon the automobile. The insurance was payable to the 
security company and to plaintiff as their interests might appear. Plaintiff had judg- 
ment for $723.83, the difference between the total sum of the insurance and the 
amount of the unpaid indebtedness secured by the chattel mortgage upon the auto- 
mobile; the defendant having purchased*the note, so secured, before this suit was 
brought. 

The judgment was affirmed by the Springfield Court of Appeals (253 S. W: 39), 
but there was a dissent, and the cause was certified to this court at the request of the 
dissenting judge, and under his view that the opinion of the majority was in conflict 
with certain decisions of the St. Louis Court of Appeals, and of the Kansas City 
Court of Appeals. 

The paramount question in the case, the question upon which the court divided, is 
whether the plaintiff made a case for the jury upon the issue that defendant had 
waived the breach of a certain condition of the policy. The policy provided that in 
consideration of the reduction of premium granted, it was made a condition that the 
insured would at all times maintain a certain named and approved locking device in 
working order on the automobile, and that the insured would not leave the automobile 
without locking the device, for which allowance of reduction was made, otherwise, the 
policy should be null and void as far as the theft of the automobile was concerned. 
The plaint:ff maintained the locking device required, which locked the gear shift of 
the car, but admitted that on the night the car was stolen, he had run it into his 
garage and after turning the key and locking the device, he had left the key therein. 
The door of the garage was locked by him, and the garage had been entered by 
breaking that lock. 

The plaintiff's case, under his instruction No. 1 authorizing a recovery, was sub- 
mitted unon the theory that after turning the key of the device, he had left the key 
therein, but that, through certain acts and conversations had between him and defend- 
ant’s agents, as submitted by the instruction, there had been a waiver by defendant of 
the breach of the policy. The purchase of the note by defendant was not included 
in the instruction as an act admitting liability or showing a waiver of the breach, and 
the court instructed the jury that they were not to consider the fact that defendant 
had satisfied the interest of the mortgagee as an admission of liability. This, because 
of certain provisions of the policy. 

The defendant had asked for a peremptory instruction at the close of the plaintiff's 
case, and at the close of the whole case. The defendant also asked for an instruction 
that there was no evidence of waiver on the part of defendant or its agents of any 
of the terms of the policy, which was refused. 

[1] The court gave for defendant an instruction which told the jury that plain- 
tiff’s act of turning the lock and leaving the key therein was not a compliance with 
the lock warrantv in the policy. Thus, the plaintiff founded his right to recover 
upon the claim of waiver on the part of defendant of the breach of the policy. The 
defendant, having asked the specific instruction that there was no evidence of such 
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waiver, did not lose the right to persist in that contention because afterward, being 
forced to do so, it joined in submitting that issue to the jury. Torrance v. Pryor 
(Mo. Sup.) 210 S. W. 432, 433; Everhart v. Bryson, 244 Mo. 516, 517, 149 S. W. 307; 
Kenefick v. Norwich Union Fire Insurance Society, 205 Mo. 294, 103 S. W. 957. 

[2] The plaintiff lived in Kansas City and the automobile was stolen there. He 
testified that upon discovery of the theft, he reported it to Mr. Norman, who, plaintiff 
said, was the general agent who had countersigned and delivered the policy. Norman 
instructed him to go to the Midwest Adjustment Company, as plaintiff stated it, “to 
have my loss adjusted.” This adjustment .company was a corporation of which a 
Mr. Garrett was manager, and for it also a Mr. Campbell was an investigator and 
adjuster in the settlement of claims under insurance policies. The business of the 
company was the adjustment of losses. Campbell had charge of the office and 
assumed the duties of Garrett, in the absence of the latter. The question of a waiver 
by defendant arises upon the testimony as to what occurred between plaintiff and the 
persons mentioned. As to the report of the loss to Norman, plaintiff testified : 

“T told Mr. Norman that I put my car in the garage the night before; turned 
the key and locked the Yale lock on the door.” 

Testifying as to his interview with Campbell, plaintiff said he “explained every- 
thing to him” about how he left the car and the condition he found of the lock on 
the garage. 

Campbell asked him for the key to the locking device, and plaintiff told him that 
he had left it in the lock. Plaintiff testified that Campbell said: 

“Well, we will look into that. We have ways of finding cars, and perhaps we 
can find it for you before the 60 days is up, and if we don’t we will pay you.” 

He said Campbell told him to come back later, and see him, and he would try 
and locate plaintiff’s car. Plaintiff went back in about 3 weeks and was informed by 
Campbell that nothing had been heard from the car, but that they were still looking 
for it, and was told to come back again. He went back in about 35 days, and was 
told the same thing. Further testifying, plaintiff said: 

“T again went back within the 3 days of the sixtieth day and asked him if he had 
heard from my car, and he said: ‘You have 3 days yet. We can’t tell what is liable 
to happen in 3 days, and come back the sixtieth day, and if we have not found it we 
will straighten it up.” 

Plaintiff further said: ‘ 

“T went back the sixty-first day and was referred by Mr. Campbell to Mr. Garrett, 
who told me he would allow me $1,040, and I would not accept it. He told me he 
could not allow me any more, that being all the premium called for without this lock 
warranty.on it, and I told him I would not accept it. I went back 3 days later, and 
Mr. Garrett had a letter from the company denying liability. I had paid the pre- 
mium of over $70 on the policy. My car has never been found and no part of the 
premium has ever been returned.” 

Campbell testified that he did not tell plaintiff of any denial of liability on the 
part of the company, because that was not part of his duty as an adjuster. Garrett 
testified : 

“We have printed forms called nonwaivers, and when there is any doubt in my 
mind about carrying out the contract, we will agree on a nonwaiver and submit the 
contention to the company for approval. I didn’t take any nonwaiver in this case.” 

He further testified that Campbell adjusted losses where there were no conflicts 
or confusion; that Campbell dealt with the insured directly. Campbell said that 
between the first and second visits of plaintiff he talked to Garrett about the loss, and 
told him the facts and circumstances attending it. He also said it was their “usual 
practice and custom to notify the insurance company when there had been a claim 
breach of the lock warranty.” 

This is not a case wherein the question is one of waiver of the condition to be 
complied with by the insured after occurrence of loss, but is qne of a condition which 
was to be in a state of fulfillment by the insured at the time of the occurrence of 
the loss, and was required so to be as a measure of protection against loss. The 
failure, of the insured to observe the condition was not known to the insurer until 
after the loss occurred. The occurrence of the loss, and communication of the 
circumstances to defendant, fixed the status of the parties at that time, and the force 


of the plaintiff’s case is made to depend upon what took place upon and after that 
time. | 
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The plaintiff's case was submitted upon the theory that a waiver of forfeiture 
could be found from the failure during the 60 days to deny liability, and from the 
statement of the adjuster that if the automobile was not recovered the loss would 
be paid. There is no evidence that the plaintiff altered his condition on account of 
what was said to him. He did not claim, nor was there submitted in the instruction 
obtained by him the claim, that he incurred any expense, or refrained from doing 
anything he otherwise would have done, or that he did anything, except to call upon 
the adjuster upon three subsequent occasions. We think there was no element of 
estoppel in the case, and plaintiff did not submit it upon the theory that his con- 
dition has been altered. The majority opinion of the Court of Appeals holds that 
the condition requiring the device to be locked when the automobile was left by the 
owner was a condition subsequent; that its violation rendered the policy not void 
but only voidable, at the election of the insurer; and that there could be a waiver 
without the element of estoppel, or any new consideration between the parties. The 
decision in Carp. v. Queen Insurance Co., 116 Mo. App. 528, 92 S. W. 1137, is cited 
as authority, and reference is made to the reasoning of Judge Goode in the opinion 
in that case. There, the policy contained the iron-safe clause, requiring the keep- 
ing by the insured of an inventory, and of his books of account in a fireproof safe. 
In the opinion, Judge Goode spoke of the extreme difficulty in many instances in 
distinguishing between warranties and representations, “affirmative and promissory 
warranties and the same kinds of representations,” and (loc. cit. 540, 92 S. W. 
1141) said that no consistent effect was given by the courts to these distinctions in 
laying down rules. He said: 

“What is important to the sound decision of a cause wherein such a question 
is involved, is to know how closely it was necessary for the insured to keep the 
particular clause of the policy which the company asserts he violated, and the effect 
of a violation on his right to indemnity. The proper technical name and classification 
of the clauses are often of minor importance; and we think they are in the present 
instance. In this jurisdiction and in most others, the insured is required to perform 
substantially a stipulation like the one under advisement. When applied in particular 
cases, this rule means that though the insured has failed to keep the clause in all 
respects, yet if he has so far kept it that its purpose will not be defeated, his right 
to indemnity remains intact.” Malin v. Ins. Co., 105 Mo. App. 625, 80 S. W. 56; 
Meyer Brothers vy. Ins. Co., 73 Mo. App. 166; Burnett v. Ins. Co., 68 Mo. App. 343; 
Western As. Co. v. Redding, 68 F. 708, 15 C. C. A. 619; McNutt v. Virginia, etc., 
Ins. Co. (Tenn. Ch. App.) 45 S. W. 61. 

Again (loc. cit. 542, 92 S. W. 1142) he said: 

“Whether the clause in question is a warranty or a representation, it is in the 
nature of a condition subsequent, like the agreement to furnish proofs of loss.” 

Being akin to conditions subsequent the contract for insurance took effect with- 
out regard to whether it was performed and a breach of it did not necessarily and 
of its own force forfeit plaintiff’s right to indemnity. His conclusion that the re- 
quirement in the policy that the books should be kept in an iron safe was akin to or 
in aid of the condition that insured would furnish proofs of loss, and of the nature 
of a condition subsequent, was founded upon the character of the condition dealt 
with; that is, it was one which, while the assured had not strictly complied with it, 
there was so nearly a compliance as to effect the real purpose. The real purpose 
looked to something to be done or furnished by the insured after loss and not be- 
fore, the determination of the value of the property destroyed. 

[3] In this case the condition accepted by the plaintiff, in consideration of a 
reduction of the 15 per cent. in the amount of the premium, was that precedent to 
the leaving of the automobile the device would be locked. The contract must be 
construed with reference to the nature of the subject insured, and of its use, and the 
purpose of the condition imposed. It was a condition of a nature which, if not 
complied with before loss, could not be supplied by any act of the insured after 
loss. The effect of the provision was to suspend the terms of the policy, when 
and while the plaintiff left the automobile without locking the device. We therefore 
agree with the conclusion stated in the dissenting opinion (253 S. W. loc. cit. 41): 

“The policy, then, by ‘ts own terms, coupled with the act of plaintiff, was not 
in force when the automobile was stolen.” 

In the majority opinion, loc. cit. 40, certain cases are cited as upholding the 
contention that there was a case made to go to the jury on the question of waiver. 
We notice some of these cases, and the facts constituting them. In Pace v. Insur- 
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ance Co., 173 Mo. App. 485, 158 S. W. 892, the assured had not complied with the 
‘ron-saie clause of his policy, ly it was claimed his books and inventory had been 
burned, and the question was raised that he had set the fire. The adjuster, knowing 
that the iron-safe clause had not been kept, presented a nonwaiver agreement, which 
the insured refused to sign. The adjuster neither admitted nor denied liability, but 
he did instruct the insured as to a method of preparing proofs of loss by resorting 
to invoices and to the insured’s bank account, and thereupon the insured employed a 
party to make, in that manner, a statement and proofs of loss. It was upon the 
testimony concerning those acts of the insured, so induced by the adjuster, that 
the Court of Appeals held there had been a waiver, But, in that case, the court 
said: 

“Had the plaintiffs not received any instructions from the adjuster as to the 
manner and method of preparing their proof of loss, and had the case been pre- 
sented solely on what the defendant’s witnesses testified the adjuster said and did, 
it would then have been a very close question if a case of waiver had thereby been 
made for submission to the jury. 

In that case, also, the court referred to and quoted the rule as stead in Myers 
v. Maryland Casualty Co., 123 Mo. App. 682, 101 S. W. 124, a case cited in the 
majority opinion. The rule, as there stated, was that— 

“In such case a waiver, of the forfeiture may result from the conduct of the 
insurer and it may be stated as a rule, that, where the insurer with knowledge that 
a cause of forfeiture exists so conducts himself towards the insured that the latter is 
justified in believing the right of forfe:ture will not be invoked, and is led thereby 
into the expenditure of time or money in presenting his demand to the insurer, a 
waiver will be presumed. The insured has the right to rely on the implied assurance 
contained in such conduct and, after he has acted on it, the insurer will not be per- 
mitted to hark back and deny Lability on the ground his prior actions show he had 
voluntarily abandoned the claim. (Dezell v. Insurance Co., 176 Mo. 253 [75 S. W. 
1102]; Crenshaw v. Insurance Co., 63 Mo. App. 678; Bolan v. Fire Ass’n 58 Mo. 
App. 225; Cohn v. Insurance Co., 62 Mo, App. 271.)” 

Similar situations were existent in the other cases cited. Thus, in Ramsey v. 
Insurance Co., 160 Mo. App. 234, 142 S. W. 763, the plaintiff failed to give notice 
of his illness within the time prescribed in his health policy; but, with knowledge 
oi that fact the insurance company followed up the inquiry, making requirements, 
calling for information, and putting the insured to trouble and expense.’ In Bolen 
v. Fire Association, 58 Mo. App. 225, waiver of insured’s failure to make proofs of 
loss within the prescribed time was based upon evidence tending to show that dur- 
ing the prescribed period the plaintiff could have furnished the proof, but that during 
that period he was led to believe by the statements and conduct of the defendant’s 
agents that the proofs were unnecessary, and would not be required. In these and 
other cases there was present some element of estoppel. 

Counsel for plaintiff urge that waiver is a matter of intention and not of 
estoppel. Upon that subject the discussion by Judge Goode in Fairbanks, Morse & 
Co. v. Baskett, 98 Mo. App. 53, 71 S. W: 1113, is enlightening and appropriate here. 
It was there said (loc. cit. 63, 71 S. W. 1116): 

“Waiver, * * * depends on intention, in so far as it is a distinct doctrine of 
the law not shading into estoppel. * * * Waiver depends on what one intended to do 
himself; estoppel rather upon what he caused his adversary to do. There may be 
a valid waiver of rights of a certain kind (that is, formal as distinguished from 
substantial rights) without a consideration, show:ng that waiver differs from cop- 
tract. * * * But where substantial rights are involved, we apprehend that a waiver 
must’ be supported by a consideration to be valid.” 

In this case, plaintiff testified that Norman, the agent who signed the policy, 
told him to go to the adjusting company and have his loss adjusted. An adjustment 
was necessary because, by the terms of the policy, the nonobservance by plaintiff of 
his warranty to lock the automobile would not vitiate the right of the mortgagee, and 
the defendant was bound at all events to recover the automobile, or to satisfy the 
claim of the mortgagee, which it did, even though it should deny liability to pla‘ntiff. 

Basing his right. under the circumstances, upon statements made by the agent 
and the adjuster, plaintiff does not claim that because of the intention so expressed 
to him, he altered h’s co — n in any manner. In the annotation to Phenix Insur- 
ance Co. v. Grove, 25 L. R. A. (N. S.) page 3 (215 Ill. 299, 74 N. E. 141) 


, there 
is a discussion of the Sistinction between what may constitute a waiver, 


where 
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knowledge is acquired by the insurer after loss, and what may be waiver where 
knowledge is acquired before loss. It is there said: 

“It is manifest that the situation of the parties is different, where the insurer 
acquires knowledge after loss of a breach of the policy occurring before loss, than 
it is where notice reaches him before loss. Aside from the requirements in respect 
to proofs of loss, the contract has fulfilled its purpose when the event which it pro- 
vides against has happened. The rights of the parties are then fixed. There is no 
possibility that the insured can be misled to his harm by silence or nonaction of the 
company as to any breach of the policy which occurred before loss. The company, 
of course, may pay if it wishes, but if it fails to let the insured know what it intends 
to do, the latter cannot be injured, for, after loss, it is too late for him to get other 
insurance. Therefore it would seem to be the logical result of this situation, not 
only that mere silence or nonaction on the part of the company will not affect its 
rights, but that any direct act in the nature of waiver, any promise to pay, after 
knowledge of the breach, must be based on a good consideration, or else the ele- 
ments of a technical estoppel must be present; that is, the company, by its conduct, 
must have put the insurer to séme disadvantage, or caused him some expense, before 
it can be made liable. This in itself would be consideration enough to support an 
implied promise to pay.” 

We think the conclusion there stated cannot be avoided. 

[4] The offer of Garrett to pay plaintiff $1,040 was an act submitted as tending’ 
to show. waiver. According to plaintiff’s statement, this was offered as the amount of 
insurance which the premium paid, would have purchased under a policy not con- 
taining the locking device warranty. The offer was not an acknowledgment of lia- 
bility, under the policy sued on containing that provision, but was an offer made by 
way of compromise, or as a species of novation. 

[5] There is some brief discussion of the failure of defendant to tender back 
the premium. The term of the policy was one year, and it had run about four 
months at the time of the loss. The policy covered the interest of the mortgagee, 
and that interest was satisfied. Knowledge of the breach of the warranty did not 
come to the defendant until after the loss. The breach was in respect to a material 
matter. Under all the circumstances, a return of the premium was not required. 
14 R. C. L. 1193; 26 C. J. 326; Harwood v. National Union Fire Insurance Co., 170 
Mo. App. loc. cit. 304, 156 S. W. 475; Senor & Muntz v. Western Millers’ Mut. 
Fire Insurance Co., 181 Mo. 113, 114, 79 S. W. 687. 

In reaching these conclusions we have given consideration to what was said in 
Schwab v. Brotherhood of American Yeomen, 305 Mo. 148, 155, 264 S. W. 690, in 
Gold Issue Mining & Milling Co. v. Pennsylvania Fire Ins. Co., 267 Mo. 524, 184 
S. W. 999, and in the earlier case of Dezell v. Fidelity & Casualty Co., 176 Mo. 253, 
276, 75 S. W. 1102, and other cases. 

The judgment should be reversed. 

Seddon, C., concurs. 

Per Curiam. The foregoing opinion by Lindsay, C., is hereby adopted as the 
opinion of the court. ° 

All of the judges concur. 


COHEN v. FT. DEARBORN CASUALTY UNDERWRITERS. (No. 15682.) 
(Kansas City Court of Appeals. Missouri. July 6, 1926.) 


285 Southwestern Reporter, 1024. 
1, INSURANCE. 


Material misrepresentation by applicant for insurance, relied on by insurer, avoids 
policy written on basis thereof. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 
2. INSURANCE. 

Willful misrepresentation as to cost of motor truck by applicant for fire insur- 
ance thereon held material. 

(For other cases, see Insurance, Dec. Dig. § 281.) 


3. INSURANCE—UNDER EVIDENCE, INSURER HELD ESTOPPED TO 
DENY VALUATION PLACED ON MOTOR TRUCK BY ITS AGENT 
(REV. ST. 1919 §§ 6229, 6239). 

Under Rev. St. 1919, §§ 6229, 6239, insurer held estopped to deny value placed 
on motor truck by its agent who wrote policy, notwithstanding claim that insured 
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misrepresented cost of truck, in view of evidence that insured paid only a little less 

than amount of agent’s valuation. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. : 
Amount of depreciation in value of insured motor truck at time of fire held 

fact question for jury, where evidence was conflicting. 

(For other cases, see Insurance, Dec. Dig. §668[13].) 

5. INSURANCE—IN ABSENCE OF DISPUTE THAT THERE WAS TOTAL 
LOSS BY FIRE, AND INSURER HAVING DENIED LIABILITY IN- 
SURER HELD NOT ENTITLED TO ARBITRATION OR APPRAISAL 
UNDER POLICY. 

In absence of dispute that motor truck was totally destroyed by fire, and insurer 
having denied liability on fire policy, held that insurer was not entitled to arbitration 
or appraisal under provision therefor in case of “disagreement as to the amount of 
loss or damage”; denial of liability on policy constituting waiver of such provision. 

(For other cases, see Insurance, Dec. Dig. §526[2].) 

6. INSURANCE. 

What is reasonable time within which insurer is entitled to replace motor truck 
destroyed by fire depends on circumstances. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

7. INSURANCE. 

Insurer’s denial of liability on fire policy held to eliminate question of its right 
to replace destroyed motor truck under policy. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

Action by H. A. Cohen against the Ft. Dearborn Casualty Underwriters. Judg- 
ment for plaintiff, and defendant appeals, Affirmed. 

Wade H. Evans, and Milton J. Oldham, both of Kansas City, for appellant. 

A. L. Shortridge, of Sedalia, for respondent. 

ARNOLD, J. This is an action to recover upon a policy of automobile fire insur- 
ance. Defendant is a corporation duly organized and existing under the law, with 
its principal office at Chicago, IIll., and authorized to do business in Missouri, and 
is engaged in the business of insuring automobiles against fire, theft, etc. 

Plaintiff is a resident of Sedalia, Pettis County, Mo., and is engaged in the 
business of trucking, in the prosecution of which he owns and operates several 
trucks. Among others owned by plaintiff was a second-hand “International” three- 
ton truck. On October 12, 1923, defendant, in consideration of $16.20 premium, issued 
its policy of insurance on said truck in the sum of $1,800, thereby insuring it against 
loss by fire, theft, etc., for a period of one year. On September 26, 1924, the said 
truck was burned. Notice and proof of loss were duly filed and payment demanded 
for the face of the policy. Payment was refused, and this suit followed. 

The amended petition formally alleges the facts above related; states the truck 
was a total loss; and asks judgment for the face of the policy, the statutory 10 per 
cent. for vexatious delay, and a reasonable attorney’s fee. 

The answer admits defendant’s corporate existence, the issuance of the policy, 
receipt of the premium as alleged in the petition, and denies generally all other alle- 
gations therein. As affirmative defense the: answer avers that the said policy of 
insurance contains a provision that it was issued and accepted subject to certain 
stipulations, conditions, representations, and warranties, as provided in the application 
for the said insurance which became a part of the contract and policy; that said 
stipulations provide that the policy shall not be paid, if insured, or his agent, con- 
cealed, or misrepresented in writing, or otherwise, any material fact or circumstance 
concerning the insurance or the subject thereof, or if insured or his agent shall make 
any attempt to defraud defendant, either before or after the loss. 

The answer avers that plaintiff, in his application for said insurance, misrepre- 
sented and concealed a material fact and circumstance concerning the insurance and 
subject thereof, in this, that plaintiff falsely represented that the price of said truck 
was $3,150, and that the actual cost thereof to plaintiff, including equipment, was 
$3,240, when in truth and in fact the list price of said truck was only $2,450, and 
that it actually cost plaintiff, including equipment, $2,923.97, and that said facts were 
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concealed from defendant; that defendant relied upon said representations of plain- 
tiff, and that, had’ known that the price of said truck was $2,450, and that the 
actual cost thereof to plaintiff, including equipment, was $2,923.97, it would not have 
issued the policy in the amount it was issued, and would have charged a higher pre- 
mium for the policy. : 

The answer further alleges that the policy on its face provides that it is non- 
valued, and that in no event shall defendant be liable beyond the actual cash value of 
the property so insured at the time of the loss, and that the loss or damage shall be 
ascertained, or estimated, according to such actual cash value, with proper deductions 
for depreciation, however caused, and further provides that in no event shall it 
exceed what it would cost to replace said property with material of like kind and 
quality; such ascertainment to be made by plaintiff and defendant, or, if they differ, 
by competent and disinterested appraisers, to be selected as specified therein. 

The answer stated that, immediately after the notice of the fire, defendant 
demanded that such damage be estimated as provided in the policy, but that plaintiff 
refused and neglected to comply wjth this demand; that the value of said truck was 
far less than the cost of replacing same with a truck of like model, material, kind, 
and quality, and would be far less than $1,800; that defendant tendered plaintiff the 
full amount of the premium paid, with interest thereon, upon learning the true facts 
with reference to the price plaintiff paid for the truck; and that said policy, by reason 
of the matters and things pleaded in the answer was null and void. 

The reply specifically denies that any false representations were made as alleged 
in the answer, and states that, when negotiating for the truck in question, plaintiff 
entered into a contract of purchase on June 7, 1921, at which time the purchase 
price of the said truck was given as stated in the policy; that a later contract was 
entered into on June 15, 1921, wherein a different price was named; and that, through 
error, and without any intent to defraud, plaintiff, in his investigation of the price 
of said truck, consulted the contract of June 7, 1921, instead of the later contract 
under which the truck was actually purchased; that the cash purchase price of said 
truck was, in fact, $2,923.97; and that, in addition thereto, plaintiff was required 
to construct a bed or body thereon, which brought the price, including equipment, 
to not less than $3,000; that said representation was not material to the risk, and 
was not false. 

The reply denies that plaintiff refused to enter into an arbitration for the pur- 
pose of ascertaining the damage, but, on the other hand, plaintiff requested defend- 
ant to enter into such arbitration, and gave the name of the arbitrator selected by 
plaintiff, and that defendant failed and refused to enter into such arbitration; that 
at no time did defendant offer to enter into such arbitration and appoint a distinter- 
ested appraiser, as provided by the policy, but that defendant named as its appraiser 
one H. J. Alley, who was a representative of, and in the employ of, defendant; 
that the appraiser named by defendant and the one named by plaintiff could not agree 
upon a competent and disinterested umpire, as was provided in the policy, and that, 
on December 24, 1924, plaintiff again notified defendant by letter that he was willing 
to enter into an appraisement, and defendant failed ‘and refused to reply to said 
letter and request, but denied liability on the policy, and made tender to plaintiff of 
the premium paid; that fire destroyed the truck an September 26, 1924; and that 
defendant did not offer to replace the truck until November 14, 1924, after plaintiff 
had been compelled to purchase a new truck in order to conduct his business. A 
general denial is also incorporated in the reply. 

Upon the pleadings thus made the cause was tried to a jury, resulting in a verdict 
for plaintiff in the sum of $1,404 and judgment therefor was accordingly entered. 
A motion for new trial was unavailing, and defendant appeals. 

At the close of plaintiff’s case, and again at the close of all the evidence, defend- 
ant asked, and the court refused, peremptory instructions in the nature of demurrers. 
These rulings furnish the only basis for the charge of error here presented. 

It is pointed out that the policy upon which this suit is based contains the follow- 
ing clause: 

“This policy contract shall be void if there has been any concealment, misrepre- 
sentations, or fraud as to any material fact or circumstance in the procuring of 
the same.” 

The defendant urges, and the answer states, there was concealment of facts and 
misrepresentations as to the purchase price of the truck. This is denied in plain- 
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tiff’s reply to defendant’s answer, and thereby became a controverted isstle in the case. 
The misrepresentation urged is that plaintiff claimed he actually paid $2,923.97 for 
the truck, whereas the list price was $2,450. The evidence of the parties on this 
issue is somewhat conflicting. 

It is shown that the policy in question was written by defendant’s agent, one 
Harry W. Black, who had written policies on other trucks owned by plaintiff, and 
on this occasion Black went to the office of plaintiff, and there prepared the applica- 
tion from written data referring to the purchase of the truck, consisting of certain 
papers relative thereto. Black was presented as a witness by defendant, and on 
cross-examination testified that he prepared the application from the data at hand, 
fixed the price of the car therefrom, and signed plaintiff’s*name thereto. The witness 
was asked, relative to the signing by him of plaintiff's name to the application, “Q. 
Did he ask you to? A. No. 

On cross-examination Black further testified as follows: 

That he saw the car and considered it worth $1,800 when he insured it for that; 
that he estimated the cost of the car at $3,000, in order to arrive at $1,800, or 60 
per cent. of $3,000. 

“Q. You were not misled by what Mr. Cohen told you, if he told you $3,240? 
A. No, sir. 

“Q. Now, Mr. Black, you considered the car when it burned worth $1,500, 
didn’t you? 

“By Mr. Rucker: I object. 

“The Court: When it burned? 

“By Mr. Shortridge: Yes, sir. 

“The Court: What he considered the fair reasonable market value? 

“A. Well, I would consider it—you see it was eleven months insured, well, it 
would be 22 per cent. less than $1,800. i 

“Q. You considered it worth $1,800, and 22. per cent. of $1,800 would be how 
much, a little over $300, close to $400? A. 22 per cent. less. 

“Q. 22 per cent. of $1,800, let’s see if we can figure that out—that would be 
about $396? A. Yes, I guess so. 

“Q. But you told me yourself that you considered the car, at the time it was 
destroyed, worth $1,500. 

“By Mr. Shortridge: Well, your figures would give it $1,404, with $396 off? 
A Ye, > 

Plaintiff testified that he did not tell Black how much insurance he wanted, and 
that, Black fixed the amount himself, as the entire matter was entrusted to him. 

[1,2] There can be no doubt, as contended by defendant, that a material mis- 
representation by the applicant will void a policy written upon the basis of such 
misrepresentation, and that willful misrepresentation as to the cost price of the 
truck is material. Bushong v. Ins. Co., 214 Mo. App. 462, 253 S. W. 175; Berry 
v. Ins. Co. (Mo. App.) 263 S. W. 884; Farber v. Ins. Co., 191 Mo. App. 307, 177 
S. W. 675; State ex rel. v. Allen et al., 276 S. W. 877. But, according to the 
evidence of defendant’s witness Black, it appears defendant was not deceived by the 
valuation placed on the truck in the application. The rule applicable to this situation 
is stated in Smith-v. Dye, 88 Mo. 581: 

“Fraudulent representations by a vendor to the vendee must, in order to set 
aside the conveyance, be as to a material fact, must be likely to deceive, must have 
been relied upon and must have contributed directly to the injury.” 

[3] The testimony of defendant’s agent Black shows that he placed his own 
valuation on the truck, and fixed, the amount named in the policy; that he was 
acquainted with the truck, and in his judgment it was worth $3,000 when the policy 
was issued; and that, when it was destroyed, it had a value, by reason of depreciation, 
of $1,404. This was the amount of the verdict and judgment. Thus it is seen that, 
instead of valuing the car at $3,240 as shown in the application, the amount of 
insurance written was figured by Black from a valuation of $3,000. 
having placed his own valuation on the property, the defendant is esto 
valued policy act from making such defense. 

This court held, in Smith v. Ins. Co., 269 S. W. 682, 685: 

“Aside from this, the agent himself placed his own value on the property, and 
the company is now estopped to set up any such defense. * * * We fail to see how 
the company could be defrauded where it made its own valuation.” 


The agent 
pped under the 
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The misrepresentation, besides being material, must have been relied on by the 
insurer, and formed the basis of the insurance before it will render the policy void. 
Kenney v. Ins. Co. (Mo. App.) 247 S. W. 249. The evidence shows that plaintiff 
actually paid $2,923 for the truck, and this was only a few dollars less than the 
$3,000 valuation placed on it by defendant’s agent. Under the circumstances shown 
by the evidence, the valued policy statute of this state will not permit defendant 


to deny the value placed on the truck by its own agent. Section 6229, R. S. 1919, 
is as follows: 


“In all suits brought upon policies of insurance against loss or damage by fire 
hereafter issued or renewed, the defendant shall not be permitted to deny that the 
property insured thereby was worth at the time of the issuing of the policy the full 
amount insured therein on said property; and in case of total loss of the property in- 
sured, the measure of damage shall be the amount for which the same was insured, 
less whatever depreciation in value, below the amount for which the property is 
insured, the property may have sustained between the time of issuing the policy and 
the time of the loss, and the burden of proving such depreciation shall be upon the 
defendant; and in case of partial loss, the measure of damage shall be that portion 
of the value of the whole property insured, ascertained in the manner hereinafter 
prescribed, which the part injured or destroyed bears to the whole property insured.” 

And by section 6239 it is provided further: 


“That in all suits brought upon policies of insurance against loss or damage 
by fire hereafter issued or renewed, the defendant shall not be permitted to deny that 
the property insured thereby was worth at the time of the issuing of the policy the 
full amount insured therein on said property covering both real and personal prop- 
erty; and provided further, that nothing in this section shall be construed to repeal 
or change the provisions of section 6229 of the Revised Statutes of 1919.” 


Prior to the act of 1919, the above section was considered as a direction to 
insurance companies not to insure for more than three-fourths of the value of the 
property, and, when they fixed the value and issued insurance for the sum fixed, 
they should not be allowed to dispute that such sum was three-fourths of the value. 
The above section relates to the value of the property at the time of the insurance 
and not at the time of the fire. And in case of loss the burden of proof is on the 
insured to show there was no depreciation in the value of the property between the 
time of the issuance of the policy and the time the loss occurred. Smith v. Ins. 
Co., 195 Mo. App. 379, 191 S. W. 1034. 

[4] Evidence as to the depreciation on the truck as presented by plaintiff and 
defendant was somewhat conflicting. Plaintiff's testimony shows that the truck 
was worth from $1,200 to $1,500 at the time of the fire, while some of defendant’s 
witnesses valued it as low as $750. The question was one of fact for the jury to 
determine as to the deterioration, if any, from the date of the issuance of the policy. 
La Font v. Ins. Co., 193 Mo. App. 543, 182 S. W. 1029. 


[5] It is further urged in support of defendant’s contention that the demurrers 
should have been sustained because an arbitration was necessary, and plaintiff refused 
to arbitrate. There is testimony tending to show that the truck was a total loss. 
In Ward v. Ins. Co., 211 Mo. App. 554, 563, 244 S..W. 959, this court held, in effect, 
that there is substantial evidence to support a verdict for the plaintiff, the question 
of total or partial loss is for the jury. In the case at bar, the defendant introduced 
no evidence to the effect that the loss was not total, and there is nothing in the record 
to show that defendant, at any time prior to the institution of this action, made any 
claim that the loss was not total. The clause in the application provides for arbi- 
tration in the event of “disagreement as to the amount of loss or damage.” There 
is nothing in the evidence tending to show that there was, in fact, such a disagree- 
ment. It necessarily follows that, in the absence of a disagreement in this respect, 
an appraisement was not necessary. Lance v. Ins. Co. (Mo. App.) 259 S. W. 535. 
The clear purpose of an appraisement, or arbitration, is to arrive at the value of the 
property after the fire when there is a dispute relative thereto. . There being no 
dispute herein that the truck was a total loss, and from the further fact that defend- 
ant denied liability and tendered return of the premium, we are unable to conclude 
that defendant was entitled to arbitration or appraisement. 

It has been held that, where there is a provision in the contract for arbitra- 
tion, it must be shown, as a condition precedent to maintaining an action on the 
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policy, that an effort was made to secure such appraisement; but this condition may 
be waived, and is waived, when the defendant denies all liability under the policy. 
Vining v. Ins. Co., 89 Mo. App. 312, 314; Dautel v. Ins. Co., 65 Mo. App. 44; Cullen 
v. Ins. Co., 126 Mo. App. 412, 104 S. W. 117. 

[6,7] It is also urged that defendant was not given a reasonable time in which 
to replace the property destroyed.’ The evidence shows that the fire occurred on 
September 26, 1924, and it was not until seven weeks later that defendant first 
mentioned the matter of replacement. The question of what is a reasonable time 
would depend upon the circumstances. Plaintiff's testimony was to the effect that 
his business requirements were such that he needed a truck in the meantime. This 
evidence was uncontroverted, and, in fact, there was no evidence in defendant’s 
behalf even tending to show that seven weeks was not a reasonable time in which 
to replace the truck. Furthermore, as defendant denied liability under the policy, 
the question of replacement is out of the case. 

From what we have said herein, we must hold there was no error in the action 
of the court in refusing defendant’s instructions in the nature of demurrers. The 
judgment is accordingly affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


SCHENECTADY VARNISH CO., Inc., v. AUTOMOBILE INS. CO. of 
HARTFORD, CONN., et al. 


(Supreme Court, Trial Term, Schenectady County. July 30, 1926.) 
217 New York Supplement, 504. 

1. INSURANCE. 

Insurance company is bound by knowledge of, or notice to, its agent within 
general scope of his authority. 

(For other cases, see Insurance, Dec. Dig. § 95.) 
2. INSURANCE. 

Insurance policy is subject to reformation for fraud or mistake by court of 
equity so as to conform to actual agreement. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


3. INSURANCE—WHERE SOLICITING AGENT WAS NOTIFIED THAT 
AUTOMOBILE HAD BEEN TRANSFERRED TO NEW CORPORA- 
TION, HELD THAT CORPORATION WAS ENTITLED TO REFORMA- 
TION OF AUTOMOBILE, THEFT POLICY RUNNING TO ORIGINAL 
OWNER. 

Where soliciting agents was notified that partnership business, including automo- 
bile, was transferred to new corporation, and that future theft insurance on car 
should be made out in name of corporation, held that corporation was entitled to 
reformation of theft policy issued in name of original owner, and insurer was not 
entitled to be relieved from liability because policy did not run to real party in 
interest. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4. INSURANCE—GARDENER, EMPLOYED BY WIFE OF PRINCIPAL 
STOCKHOLDER OF CORPORATION, HELD NOT IN CORPORATION’S 
NOR HUSBAND’S SERVICE OR EMPLOYMENT WITHIN AUTOMO- 
BILE THEFT POLICY. 

Gardener, employed by wife of principal stockholder of corporation, held not 
in corporation’s nor stockholder’s service or employ within automobile theft policy 
excepting from risk theft by any person in, assured’s household, service, or employ- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

6. INSURANCE. 

Notwithstanding Penal Law, § 1293-a, as amended by Laws 1922, c. 500, insured 
has no cause of action against insurer under automobile theft policy unless he has been 
deprived of car feloniously. 


(For other cases, see Insurance, Dec. Dig. § 425.) 
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7. INSURANCE~—INSURED HAS BURDEN OF PROVING MATERIAL AL- 
LEGATIONS OF CAUSE OF ACTION ON AUTOMOBILE THEFT POL- 
ICY BY PREPONDERANCE OF EVIDENCE (PENAL LAW, § 1290). 
Insured, suing on automobile theft policy, has burden of proving material allega- 

tions of his cause of action by preponderance of evidence, including proof of every 

element of crime of larceny under Penal Law, § 1290. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


8. INSURANCE—TAKING OF CORPORATION’S AUTOMOBILE BY EM- 
PLOYEE OF WIFE OF PRINCIPAL STOCKHOLDER WITH INTENT 
TO RETURN IT HELD NOT “THEFT” WITHIN AUTOMOBILE THEFT 
POLICY (PENAL LAW, § 1293-a AS AMENDED BY LAWS 1922, c. 500). 
Taking of corporation’s automobile by gardener, employed by principal stock- 

holder’s wife, for his own purposes intending to return it, though wrongful, held not 

“theft” within automobile theft policy, though larceny within Penal Law, § 1923-a, 

as amended by Laws 1922, c. 500. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

9. INSURANCE. 

Court cannot extend, by construction, language used by parties in automobile in- 
surance contract. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Action by the Schenectady Varnish Company, Incorporated, against the Auto- 
mobile Insurance Company of Hartford, Conn., and another. Complaint dismissed. 

Strong & Golden, of Schenectady, for, plaintiff. 

Andrew J. Nellis, of Albany, for defendant Automobile Ins. Co. 

HEFFERNAN, J. This is an action to recover on a policy of theft insurance 
issued by the defendant insurance company, covering a Pierce Arrow automobile. 
The complaint contains two causes of action—one for the reformation of the policy 
by substituting the name of the plaintiff as the assured and owner of the car in 
place of the defendant W. Howard Wright, and to recover under the policy as re- 
formed for the alleged theft of the car by one Hunt. The second count is based 
upon an assignment by the defendant Wright to the plaintiff of any cause of action 
in his favor by reason of the alleged theft under the same policy. 

There is no serious dispute concerning the facts. Prior to the month of July, 
1923, the defendant W. Howard Wright and his wife were engaged in business in 
the City of Schenectady, N. Y., trading under the assumed name of Schenectady 
Varnish Company. There was intluded in the copartnership assets the automobile 
in question. In July, 1923, the plaintiff corporation was organized, and immediately 
after its creation took over the partnership business and assets, including this car. 
Mr. Wright became the owner of all the capital stock of the corporation with the 
exception of three shares, two of which were issued to his wife, and the remaining 
share was issued to his brother. At the time of the formation of the corporation, 
this car was covered by a policy of theit insurance running to the defendant, Wright, 
and issued by the defendant insurance company. This policy expired at noon on 
September 28, 1923. On that day the defendant insurance company issued its 
policy of insurance covering the plaintiff’s automobile against “theft, robbery, or 
pilferage” from noon of September 28, 1923, to noon of September 28, 1924, in an 
amount not to exceed $3,700. There was excepted from the risks, theft, robbery, 
or pilferage “by any person or persons in the assured’s household, or in the assured’s 
service or employment, whether the theit, robbery, or pilferage occur during the 
hours of such service or employment or not.” Upon its gy the policy was 
renewed for a further period of one year from September 2 1924. In each of these 
policies and in the renewal the defendant W. Howard W riche is described as. the 
owner. The various policies of insurance were written on behalf of the defendant 
insurance company by Schenectady Insuring Agency, Inc. The insurance was 
solicited and procured on the defendant’s behalf by Deforest V. S. Garnsey, one 
of the defendant’s local agents. 

Shortly before the issuance of. the policy of September 28, 1923, Mr: Wright 
informed the defendant’s agent, Garnsey, that the partnership theretofore in existence 
had been dissolved, and that all its assets, including this automobile, were taken over 
by the plaintiff. He instructed Garnsey that future insurance on this car should be 
in the name of the corporation. Garnsey assured him that this would be done. When 
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issued, the policy, under which this claim is made, was delivered at the plaintiff’s 
office. Neither Mr. Wright nor any other officer of plaintiff gave any attention to 
its provisions. On November 6, 1924, plaintiff made its check for the renewal pre- 
mium to the order of Aitna Life Insurance Company. That check bears the indorse- 
ment of the defendant company and was stamped “Paid” on December 31, 1924. 

The home in which Mr. and Mrs. Wright resided was owned by the latter. 
There is a garage on these premises in which this car was usually kept. Mrs. Wright 
employed a gardener named Hunt, and his wages were paid by checks drawn on her 
personal account. In addition to his other duties on the premises, he was required 
to keep the garage in order and to occasionally wash the cars. For these purposes 
he had a key to the building. During the year 1924 Hunt had neither an operator’s 
nor a chauffeur’s license. He had been in Mrs. Wright’s employ, performing the 
same duties, for a number of months. Under the terms of his employment, he was 
not required to perform labor or render service on Sundays. He had no permission 
from Mr. Wright, from the plaintiff, or any one else, to use or drive the car. 

On Sunday, September 28, 1924, Mr. and Mrs. Wright were absent from home. 
Their daughter was in charge of the premises. Just before noon her attention was 
directed to the garage by the sound of a motor: Upon investigation she discovered 
Hunt in the act of taking the car out of the building. She inquired if her father 
had given him permission to use it, and the only response he made was, “Don’t 
squeal on me.” Miss Wright made an unsuccessiul attempt to communicate with 
her uncle by telephone to apprise him of what had occurred. It is conceded that aiter 
Hunt took the car he was joined by his wife and baby and two friends and he drove 
the machine on the public highway for a distance of about three miles in the direc- 
tion of Saratoga. While returning toward Schenectady the car accidentally went into 
the ditch and was wrecked. Neither party to this action removed it from the place 
where the casualty occurred. By direction of some third person, it was placed in 
storage, where it now remains. Before it was damaged, its actual value was $2,850. 
Its salvage value at the time of the trial was $850. 

Plaintiff made a claim under the theft clause contained in the policy, and furnished 
the insurance carrier with the usual proofs of loss. The latter repudiated liability, 
and now contends that the policy is void because Wright is not the true owner, that 
the theft was by a servant of Wright, and that the facts do not establish the 
commission of the crime of larceny within the meaning of the contract between 
the parties. In support of its position, the defendant cites and relies on Van Vechten 
v. American Eagle Fire Ins. Co., 239 N. Y. 303, 146 N. E. 432, 38 A. L. R. 1115, 
and Glens Falls Insurance Co. v. Stewart, 127 Misc. Rep. 353, 216 N. Y. S. 149. 

{1-3] The proof here not only justifies but requires a reformation of the policy 
of insurance. The attention of the defendant’s agent was called to a change in the 
ownership of plaintiff’s business. This fact was communicated to the identical agent 
who represented the defendant in the negotiations for the policy. The defendant 
solicited the business of insuring this car. The thing insured was an automobile. 
If the written instrument delivered did not run to the real party in interest, that is 
the fault of the defendant and not the plaintiff, and plaintiff should not suffer because 
of the mistake. An insurance company is bound by knowledge of, or notice to, its 
agent within the general scope of his authority. Notice was communicated to the 
agent of the formation of the corporation, and the only legitimate inference is that 
the defendant was not in ignorance of that fact. Then, too, the defendant received 
and retained the premium. A policy of insurance is subject to reformation because of 
fraud or mistake by a court of equity in a proper case so as to conform to the actual 
agreement. This should be so to prevent injustice. Of course, it is not permissible, 
under the guise of reformation, to make a new contract for the parties. It was the 
duty of the defendant in this case to issue a valid policy of insurance, correctly 
stating the name of the owner of the car. Its failure to do so is either the result of 
a mistake or is tantamount to fraud on its part. A court of equity should not listen 
to its plea to be relieved from liability under such circumstances. To do so is to 
encourage unjust and unrighteous defenses. 

[4] I am not impressed with the defendant’s claim that Hunt was in the 
assured’s service or employment within the meaning of the policy. He was in the 
service of Mrs. Wright. She is a woman of independent resources. Hunt was 
neither in the employment of the assured nor of the defendant Wright. He was not 
subject to their control or bound to render service to them. To be in the service 
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or employment of the plaintiff within the terms of the policy, Hunt must of neces- 
sity be subject to its control and direction and bound to render personal service to it. 

[5] By the provisions of section 1293-a of the Penal Law (as amended by Laws 

1922, c. 500)— 
“any person who without the consent of the owner shall take, or use, or operate, or 
cause to be taken, used or operated upon a private or ‘public highway, park, park- 
way, street, field, inclosure or space, an automobile or motor vehicle, for his own 
profit, use or purpose, steals the same and is guilty of larceny and shall be punishable 
accordingly.” : 

[6] This statute changes the common-law rule upon the subject of larceny in 
respect to motor vehicles, and establishes a different standard pertaining to them 
from that prevailing in respect to any other article of personal property. There can 
be no tloubt that Hunt’s act is larceny within the meaning of the statutory definition. 
The only serious question in this case is, Do the facts here establish the commission 
of the crime of larceny independently of, and apart from, the provisions of section 
1293-a of the Penal Law? Section 1290 of the Penal Law defines larceny. Our 
statutory definition is not merely declaratory of the common law. It embraces 
every act that was larceny at common law, and also includes within its scope the 
crimes formerly known as embezzlement and false pretenses. The plaintiff has no 
cause of action against the insurance company, even though it has been wrongfully 
deprived of its property, unless it has been so deprived of it feloniously. Rush v. 
Boston Insurance Co., 88 Misc. Rep. 48, 150 N. Y. S. 457. 

[7] The plaintiff has the burden of proving all the material elements of its 
cause of action by a preponderance of evidence, and that necessarily includes proof of 
every element of the crime of larceny. Where one takes personal property of another 
with intent to appropriate it to his own use and to deprive the true owner of it, that 
is larceny. At the time of the taking and asportation, there must exist in the mind of 
the taker the intent to convert or appropriate permanently to his own use the property 
of another. Every taking of another’s property without legal justification is a 
trespass upon the owner’s rights to its continued possession, but it does not constitute 
a crime unless the act is perpetrated feloniously, that is, animo furandi or with the 
intent to steal. 36 Corpus Juris, 763; McCourt v. People, 64 N. Y. 583. In the 
case cited the plaintiff in error was convicted of the crime of larceny. He and 
two companions stopped at the house of the prosecutor who was absent from home. 
He asked the prosecutor’s daughter for a drink of cider, offering to pay for it. She 
refused to let him have it, and he thereupon opened the cellar door, although forbidden 
to do so by her, went in, drew some cider, and took it away. He was ordered to 
leave the premises. Upon the trial his counsel requested the court to direct an 
acquittal, which was denied. The Court of Appeals reversed the judgment of con- 
viction, and held that the evidence failed to show that the accused entered with intent 
to commit a crime; that, while there was evidence of an intent to obtain cider and 
thus deprive the prosecutor of his property, there was an absence of the circum- 
stances ordinarily attending the commission of larceny, and which distinguish it 
from a trespass and that the transaction was a trespass merely. In the course of the 
opinion, Judge Andrews, who wrote for the court, said: 

“Every taking by one person of the personal property of another, without his 
consent, is not larceny; and this, although it was taken without right, or claim of 
right, and for the purpose of appropriating it to the use of the taker. Superadded to 
this, there must have been a felonious intent, for without it there was no crime. 
It would, in the absence of such an intent, be a bare trespass, which, however, aggra- 
vated, would not be crime. It is the criminal mind and purpose going with the act 
which distinguishes a criminal trespass from a mere civil injury.” 

The intention must exist to deprive the owner, not temporarily but permanently, 
of his property. Van Vechten v. American Eagle Fire Ins. Co., supra; Parr v. 
Loder, 97 App. Div. 218, 89 N. Y. S. 823. When one without permission takes the 
goods of another, intending and having the power to restore them, the taking, though 
wrongful, does not constitute larceny. To consummate the crime, the deprivation 
must be permanent and not temporary. The line of demarcation between the crime of 
larceny and a mere civil trespass is, in many instances, very difficult of distinction, 
but it exists nevertheless. The intent to steal is an indispensable ingredient of the 
crime of larceny. The taking or retention of property, where there is no such 
felonious intent, does not constitute a crime. People v. Kenney, 135 App. Div. 380, 
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119 N. Y. S. 854. In the case just referred to, the defendant was indicted for 
grand larceny in stealing a horse, wagon, and set of harness. He was convicted in 
the Court of General Sessions. On the trial it appeared that the defendant was 
in the employ of one Keefe, who was a milk dealer in the City of New York; that 
on the evening of the 13th of November, 1908, he came to the complainant’s house at 
quarter past 6 for his supper; that at that time there was a horse, wagon, and 
harness in the complainant’s stable; at 7 o’clock they had disappeared. The defend- 
ant was arrested on the 18th of November at Yonkers. When asked’ what he had 
done with the horse and wagon he stated that he had taken them for a ride; that he 
drove around Central Park and tied the horse to a lamp post at 140th street and 
Seventh avenue. Subsequently, the complainant recovered his property at a livery 
stable in New York City. The defendant testified that he took the property about 
half past 6 in the evening; that he did not intend to steal the horse, but wanted to 
have a little fun. The trial court instructed the jury that to constitute a crime of 
grand larceny it was not necessary that there should be an intent to keep the property 
but that a person, who with intent to deprive the true owner of the use of his 
property takes it, steals such property, and is guilty of larceny; that, if the jury 
believed that the defendant intended to deprive the owner of the use of his property 
for 10 minutes, or any other period of time, and took it with that intent, the jury 
could convict him. The defendant’s counsel asked the court to charge that, if the 
defendant took the horse and wagon with the intention of returning it, he was not 
guilty. The court declined to so charge. The Appellate Division reversed the 
judgment of conviction, and held that the court erred in refusing to charge the 
defendant’s request. In its opinion, the court said: 

“If a person takes the property of another with intent to deprive or defraud 
the owner of his property, or of the use and benefit thereof, he is guilty of larceny. 
What evidently was intended was such a permanent appropriation of the property 
as would deprive the owner of the property itself or of its use and benefit. A 
taking of property without such an intent is not larceny; * * * the intention that 
the statute requires must be something more than an intention to retain possession 
of property without an intent to actually appropriate the property, alhough the 
owner of the property would be necessarily deprived of its possession while such 
retention continued. The distinction is that, where a person takes property with the 
intent to appropriate it to his own use and deprive the owner of the property itself, 
or to a substantial interest in it, that larceny is committed, and the taking or retaining 
possession of property where there is no such actual felonious intent does not con- 
stitute a crime.” 

[8,9] It seems to me that in this case all the circumstances usually accompanying 
a felonious taking are absent. As I view it, the essential element of the felonious 
intent is wholly lacking. The conduct of Hunt is divested of a guilty intent, without 
which there can be no crime. This car was not taken under the cover of darkness 
but at midday. It was taken in the presence of a member of the household. The 
perpetrator of the act, when questioned, made use of the very significant expression, 
“Don’t squeal on me.” It seems to me that those words, used in connection with 
all the other surrounding circumstances, clearly meant that he planned to return 
the car before its absence was discovered. He knew that his identity was known. 
He took his wife and baby and friends on the ride. He made no effort to conceal 
the car. He was returning. There is a vast distinction between a criminal act and 
one that involves only the violation of property rights, for which there is a remedy 
by civil action. Hunt’s conduct, except for the statute, while highly reprehensible, 
is a mere trespass. If he, without permission, had taken some other article of per- 
sonal property from his employer, such as a lawn mower, intending and having the 
power to restore it after he had used it for his own purpose, the taking would, of 
course, be wrongful, but in my judgment not larcenous: In principle, and except for 
the motor vehicle statute, there is no distinction between the taking in either case. 
That statute does not aid the plaintiff. Larceny under that statute is not theft within 
the meaning of this policy. Van Vechten v. American Eagle Fire Ins. Co., supra. 
The policy here covers only a felonious asportation, and does not include a case 
where the machine was taken openly in the daytime, since such taking, within its 
terms, amounts only to a trespass. The intent to steal is a necessary component of 
the crime of larceny, and consequently no recovery for damages can be had, if the 
car was taken and. used by Hunt without the owner’s consent, but without intent 
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to steal it. .I cannot escape the conviction that it was Hunt’s purpose to restore the 
car. That being so, there can be no recovery under the policy. The court is not 
at liberty to extend by construction the language used by the parties in their con- 
tract. It may very well be that insurance policies should be altered in this respect. 
That, however, is a legislative function. 

I fully agree with plaintiff’s counsel that the authorities upon which the defend- 
ant relies, and to which reference has been made, are not decisive of the question 
involved here. In the Van Vechten Case the proprietor of a garage, who used a car 
on a trip for his own purpose, lawfully came into its possession, and the offense con- 
sisted in thereafter using it without authority. The Court of Appeals held, in a 
characteristically eloquent opinion by Judge Cardozo, that there could be no recovery 
under a theft policy. In Glens Falls Insurance Co. v. Stewart, supra, the defendant 
and his wife were living separate and apart, and the wife appropriated the car under 
a claim of right, and the court held that it was never intended by a theft policy to 
indemnify against the taking of an automobile under such circumstances. 

The plaintiff relies on Callahan vy. London & Lancashire Fire Ins. Co., Ltd., 98 
Misc. Rep. 589, 163 N. Y. S. 322, affirmed without opinion, 179 App. Div. 890, 165 
N. Y. S. 1079, to sustain a recovery here. That case arose in the City Court of New 
York. From the opinion rendered in the Appellate Term the court evidently assumed 
that statutory larceny, as defined by section 1293-a of the Penal Law, entitled the 
plaintiff to recover. That case was referred to in the prevailing opinion in the Appel- 
late Division in the Van Vechten Case and cited by the respondent in his brief in the 
Court of Appeals. Judge Cardozo made no reference to it in his opinion. I have 
examined the printed record on appeal, and the question later involved in the Van 
Vechten Case was distinctly raised on the trial and in the appellate courts. Except 
for the later decision in our highest court, it would be a controlling authority. Under 
the circumstances, it must be deemed to be overruled. 

For these reasons, the complaint is dismissed, but, under the circumstances, with- 
out costs. Judgment is hereby directed accordingly. 
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CASUALTY 
STATE ex rel. TRAVELERS’ INDEMNITY CO. y. DAUES et al., Judges. 
(No. 26559.) 
(Supreme Court of Missouri, in Banc. May 21, 1926. Motion for Rehearing Over- 
ruled June 14, 1926.) 
285 Southwestern Reporter 479. 

1. CERTIORARI—IN CERTIORARI PROCEEDING TO QUASH RECORD 
OF COURT OF APPEALS FOR CONFLICT, SUPREME COURT WILL 
DISPOSE OF CASE ONLY ON THAT THEORY. 

In certiorari proceeding in Supreme Court to quash record of Court of Appeals, 
case will be disposed of upon theory of conflict, notwithstanding counsel briefed case 
on theory it was in Supreme Court on appeal. 

(For other cases, see Certiorari, Dec. Dig. § 64[1].) 


2. COURTS—HOLDING OF COURT OF APPEALS THAT WHISKY PUR- 
CHASER UNDER WAR-TIME PROHIBITLON ACT ACQUIRED TITLE 
AND INSURABLE PROPERTY HELD NOT IN CONFLICT WITH SU- 
PREME COURT DECISIONS (U. S. COMP. ST. ANN. SUPP. 1919, §§ 
3115 11/12£-3115 11/12h). 

Holding of Court of Appeals that purchaser of whisky under war-time Prohi- 
bition Act (U. S. Comp. St. Ann. Supp. 1919, §§ 3115 11/12f-3115 11/12h), where 
there was no intent to use same except for private use, acquired title, and that such 
whisky was insurable property, held not in conflict with cases of Supreme Court. 

(For other cases, see Courts, Dec. Dig. §231[4].) 

Walker and Ragland, JJ., dissenting. 

Certiorari by the State, on the relation of the Travelers’ Indemnity Company, 
against Charles H. Daues and others, Judges of the St. Louis Court of Appeals, tc 
quash the record in the case of Herman Kistenmacher against the relator (273 S. W 
125). Writ quashed. 

Jones, Hocker, Sullivan & Angert and Ralph T. Finley, all of St. Louis, for 
relator. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondents. 

Graves, J. Upon reassignment, this cause has fallen to me. It is an original 
proceeding here in certiorari, to quash the record of the St. Louis Court of Appeals 
in the case of Herman Kistenmacher v. Travelers’ Indemnity Co., recently pending, 
and decided by the St. Louis Court of Appeals. The only question in the case is the 
alleged conflict. of opinions. The opinion of the Court of Appeals is short, and we 
think well reasoned (if its soundness of reasoning were a question here), and that all 
the facts may be before us we quote such opinion in full, as follows: 

“This is an action, brought by plaintiff against defendant, to recover on a policy 
of burglary insurance, dated May 8, 1920, covering household goods, articles ‘of silver- 
ware, wines, liquors, beverages, etc. 

“Plaintiff alleged that on October 29, 1920, he suffered a loss of two barrels of 
whisky and a twenty-four piece set of silverware. The whisky was alleged to be 
worth $2,000 a barrel, and the: silverware, $100. ta amount of indemnity for the 
liquors was $3,000. Plaintiff asked judgment for $3,100 

“The defendant in its amended answer, upon which it went to trial, pleaded as a 
defense, among other things, that the plaintiff had acquired no title to the whisky 
which was stolen, and had no insurable interest therein, because the same was acquired 
in violation of law. The reply was a general denial. 

“At the close of the whole casé, the parties in open court agreed to waive the trial 
by a jury. The jury was discharged, and the cause submitted to the court, sitting as a 
jury. The court, after refusing certain declarations of law requested by defendant, 
found the issues for plaintiff, and defendant appeals. 

“The evidence discloses that plaintiff paid the premiums on the policy in suit. At 
the time the policy was issued, he was living at 4533 Wichita avenue, in the city of 
St. Louis. The premises where he lived consisted of a two- family flat. The plaintiff 
occupied the upstairs portion of the building, and also the basement. He had lived 
there almost two years prior to the issuance of the policy. His brother-in-law owed 
him $3,000 in borrowed money, and, being unable to repay him in cash, according to 
plaintiff’s testimony. the brother-in-law, Theodore Lutz, who had been a dealer in 
liquors, paid plaintiff the debt he owed him with two barrels of whisky, which were 
delivered to plaintiff on the 16th of January, 1920, and a few hours before the Vol- 
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stead Law * * * went into effect. Lutz had borrowed the money from plaintiff during 
the year 1919 in several different amounts, totaling the sum of $3,000. The whisky 
was agreed upon, as a method of paying the debt, about the 14th or 15th of January, 
1920. On October 29, 1920, while plaintiff and his wife were away from home, some 
one entered the premises, broke the lock upon the locker in the basement, and removed 
the whisky from the barrels. Plaintiff testified that he immediately notified the de- 
fendant qf his loss, but the written proofs of loss were not made until he was 
visited by an adjuster for the defendant, on March 8, 1921. In these written proofs 
of loss he gave the date of the acquirement of the whisky as March 5, 1920. How- 
ever, he explained that in his testimony, and there is substantial testimony to show 
that the whisky was acquired by plaintiff, and the delivery made to him, prior to the 
taking effect of the Volstead Act. 

“There is considerable testimony brought out on cross-examination as to the 
amount of salary that plaintiff was receiving, for the purpose of showing that the 
sale as made by the brother-in-law to plaintiff was not a bona fide transaction. But 
the finding of the court in a law case is conclusive upon appeal when supported by 
substantial evidence, and there is ample evidence to sustain the finding that the sale 
was actually made to plaintiff or attempted to be made on the date above mentioned 
by plaintiff. 

“Plaintiff also offered in evidence the second amended answer filed by defendant, 
which admitted the loss of the silverware of the value of $100. In view of the ques- 
tions presented on this appeal, it becomes unnecessary to further refer to the facts at 
this time. 

“The points made by defendant, and urged as grounds for a reversal of this case, 
are nine in number, but, when considered, are really boiled down to two. The first 
is that plaintiff had no insurable interest in this property, because, even conceding 
that it was purchased during the time the war-time Prohibition Act [U. S. Comp. St. 
Ann. Supp. 1919, §§ 3115 11/12{-3115 11/12h] was in effect, and prior to the taking 
effect of the National Prohibition Act [U. S. Comp. St. Ann. Supp. 1923, § 10138%4 
et seq.], such purchase was made in violation of law, and therefore plaintiff acquired 
no insurable interest. The second proposition urged by defendant is that there was 
nothing to show the value of the silverware. 

“It is a well-settled proposition of law, and one invoked by the plaintiff in this 
case, that, when a contract is only connected in a remote way with an unlawful trans- 
action, if such contract is supported by an independent consideration, and plaintiff can 
make out his case without relying upon the unlawful transaction, the contract is valid, 
and should be enforced. The defendant contends, however, that plaintiff cannot make 
out his case without relying upon the unlawful sale of the whisky to plaintiff by 
Lutz. Among the cases relied upon by defendant to support its contention is the case 
of State. ex rel. Connecticut Fire Ins. Co. v. Cox [306 Mo. 537] 268 S. W. 87 [37 
A. L. R. 1456]. In that case, one Howell sued an insurance company on a policy of 
fire insurance. The Supreme Court held that he could not maintain the action against 
the insurance company because he had no insurable ‘interest in the automobile; the 
reason of this being that he had failed to comply with the mandatory terms of the 
statute in the purchase of the car. The law made cértain requirements with respect 
to the assignment of the certificate of ownership, and specifically provided that, in 
case these requirements were not followed, such an attempted sale ‘shall be fraudu- 
lent and void.’ The war-time Prohibition Act nowhere undertook to destroy the title 
to whisky purchased in violation of its provisions, but provided a penalty for its 
violation. The National Prohibition Act, or what is sometimes called the Volstead 
Law, prohibited the title being taken to whisky, procured or attempted to be procured 
in an unlawful manner. Prior to the enactment of the National Prohibition Act, 
whisky was recognized as property. Amos v. United States, 255 U. S. 313, 41 S. Ct. 
266, 65 L. Ed. 654; Voorhies v. United States (C. C. A.) 299 F. 275. As we stated 
before, there is substantial evidence to show that the purchase was made prior to the 
date the National Prohibition Act went into effect. At that time the mere possession 
of whisky was not unlawful, and the evidence does not disclose that plaintiff intended 
to use it for an unlawful purpose. There is a difference between enforcing an insur- 
ance contract, insuring things which it is unlawful for one to have in his possession— 
such as counterfeit coins, lottery tickets, and gambling implements—and insuring 
whisky, which plaintiff had a lawful right to have in his possession, and use in the 
manner which he indicated that he intended to use this, namely, for-himself and his 
bona fide guests. Voorhies v. United States, supra. 

“If the evidence had disclosed in this case that the defendant undertook to insure 
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plaintiff in an unlawful illegal business, a different result would be reached. But, 
prior to the taking effect of the National Prohibition Act, whisky was recognized as 
property, and the mere fact that plaintiff had the whisky in his possession did not 
necessarily indicate that he intended to violate the law by making an illegal use of 
the same. In fact, the evidence shows to the contrary. Kellogg v. German-American 
Ins. Co., 133 Mo. App. 391, 113 S. W. 663. Nothing in the contract of insurance 
indicates any purpose or intention to violate the law, and we cannot say, as a matter 
of law, that plaintiff entered into a contract of insurance to protect himself in illegal 
acts. There was a valid consideration. The defendant accepted plaintiff’s money, and 
still has it. The question of how plaintiff obtained the whisky is merely incidental 
in this case, and the insurance was not necessarily intended to encourage acts in 
violation of law. 

“As above stated, the war-time Prohibition Act did not declare that no title should 
pass to whisky bought in violation of its terms, but merely provided a penalty. Nor 
is there anything in the laws of this state declaring such a contract of insurance as 
this void; and therefore we are of the opinion that it ought to be enforced against 
the company. Lumbermen’s Mut. Ins. Co. v. R. Co., 149 Mo. 165, 50 S. W. 281. 
Among the cases supporting this conclusion may be cited the following: Niagara 
Fire Ins. Co. v. DeGraff, 12 Mich. 124; Ormstrong v. Toler, 11 Wheat. 271, 6 L. Ed. 
468; Erb v. German-American Ins. Co.,.98 Iowa, 606, 67 N. W. 583, 40 L. R. A. 845; 
Mechanics’ Ins. Co. v. Hoover Distilling Co., 182 F. 590, 105 C. C. A. 128, 31 L. R. A. 
(N. S.) 873. 

“Tt is also contended that there was nothing to show the value of the silverware. 
However, defendant, in its second amended answer filed in this case, and which was 
introduced in evidence, admitted that the silverware was of the value of $100, and it 
is in no position to complain at this time. 

“We are of the opinion that the judgment should be affirmed.” 

As said, the only question before us is the one of conflict of opinions. Even if 
the Court of Appeals is wrong in its opinion, such fact is unavailing in this action, 
unless the said opinion conflicts with one or more opinions of this court, which the 
Court of Appeals failed or refused to follow. The case before the Court of Appeals, 
by appeal from the circuit court, was one within the jurisdiction of the Court of 
Appeals, and its action therein is final, unless such court has failed to follow some 
previous rulings of this court. Upon new questions, and questions not heretofore 
ruled by this court, the Court of Appeals may even decide wrorig, and yet there would 
be no remedy in this kind of a proceeding. So we proceed to the alleged conflict of 
opinions in the paragraphs to follow. 

I. The Court of Appeals ruled (1) that there was evidence upon which the.trial 
court could find (as it did find) that the whisky was acquired before the National 
Prohibition Act, and that there was no evidence that plaintiff in the circuit court 
war-time Prohibition Act, and that such act did not destroy title to the whisky, but 
only provided a penalty for a violation of the act; (3) that prior to the National Pro- 
hibition Act, and after the war-time Prohibition Act, whisky was recognized and held 
to be property; (4) that possession of whisky was not unlawful under the war-time 
Prohibition Act, and that tohere was no evidence that plaintiff in the circuit court 
action was using the whisky in an unlawful manner, although he had it in his pos- 
session; and (5) that under the facts of the case there was nothing to show that the 
plaintiff in the circuit court suit did not have an insurable interest therein, and further: 

“There is a difference between enforcing an insurance contract insuring things 
which it is unlawful for one to have in his possession—such as counterfeit coins, 
lottery tickets, and gambling instruments—and insuring whisky which plaintiff had a 
lawful right to have in his possession and use in the manner which he indicated that 
he intended to use this, namely, for himself and his bona fide guests. Voorhies v. 
United States, supra.” 

The ultimate question involved is what title, if any, was acquired in whisky pur- 
chased and paid for under the war-time Prohibition Act, where there was no intent 
to use the same further than for private use. If there was property in whisky, as 
the Court of Appeals ruled, then it was insurable. But of this further in the follow- 
ing paragraphs. 

II. We are cited to no case from this court holding (1) that whisky was not 
property, and not insurable property under the war-time Prohibition Act, or (2) that 
there was no insurable interest therein. Absent a ruling of this court upon the ques- 
tion, the Court of Appeals was at liberty to blaze the way im this new field. 
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[1] To a great extent both sides have briefed this case on the theory that it was 
here upon appeal. We shall not be led astray by this course of presenting the case. 
We shall dispose of the case upon the theory of conflict or no conflict. It is a useless 
expenditure of vital energy for counsel to make elaborate briefs upon what they think 
should be the law in the case decided by the Court of Appeals, in a certiorari pro- 
.ceeding of this character. They should confine briefs to the issue to be determined 
in such a case. As said, supra, no case in this court has been cited to us, wherein the 
interest and title to whisky by a purchaser under the war-time Prohibition Act has 
been passed upon by this court. Nor is there cited an analogous case. The cases of 
Sumner v. Summers, 54 Mo. 340, and State ex rel. v. Cox, 306 Mo. 537, 268 S. W. 
87, 37 A. L. R. 1456, are among those cited. Neither of them involve the question 
presented to the Court of Appeals in this case. In Sumner v. Summers, supra, we 
have a suit upon a note, a part of the consideration of which was the agreement not 
to further prosecute a charge of felony. There the unlawful act and agreement 
was a part and parcel of the contract in suit, and'was an act between the parties. 
The rule there is not involved in the case at bar. In State ex rel. v. Cox, supra, we 
find nothing in conflict with the ruling of the Court of Appeals. The ruling is briefly 
stated in the single syllabus to the opinion thus: 

“The provision of the Motor Vehicle Act of 1921 (Laws 1921, Ex. Sess. p. 90, 
§ 18), requiring the assignment by the holder of a certificate of ownership of an auto- 
mobile, in case of sale, to be made upon the back of the certificate and returned as a 
part of said certificate to the commissioner, is mandatory, and therefore the execution 
and delivery of a separate bill of sale, by such owner, to a purchaser, is not a substan- 
tial compliance with said law. Said act declared in express terms that a sale of an 
automobile shall be declared fraudulent and void, unless the vendor attaches his signa- 
ture to the assignment on the back of the certificate of title, and courts cannot by 
judicial construction say that a separate bill of sale is valid. The requirements of the 
act, being mandatory, cannot be dispensed with and some other method of assignment 
be substituted in lieu thereof; and the Court of Appeals in ruling to the contrary, and 
in holding that other methods amount to substantial compliance, contravened the con- 
struction often placed by this court upon laws of a similar nature.” 
court upon laws of a similar nature.” 

[2] This case is passing upon an act which made a sale and transfer of an auto- 
mobile fraudulent and void unless the assignment upon the back of the certificate of 
title, issued by the secretary of state, was duly executed and returned to such officer. 
It passes upon no question involved in the case before us. Other cases cited are not 
as near the point as the two we have mentioned. So, until this court shall give a con- 
struction of the war-time Prohibition Act, and the interest and title to whisky bought 
thereunder, the Courts of Appeals have a clear field for their own views of the law. 
We do not desire to go further than to say that we find no conflict between the 
opinion of the Court of Appeals in this case, and our cases. 

So finding, our writ should be quashed, and the record of the Court of Appeals 
thus left to stand. It is so ordered. 

All concur, except Walker, J., who dissents, and Ragland, J., who dissents and 
concurs with the dissent of Walker, J. 

WALKER, J. (dissenting). I do not concur in the reasoning or conclusions of the 
majority opinion. Under the war-time Prohibition Act, adopted November 21, 1918 
(Fed. Stat. Ann. 1919, Supp. p. 199 [U. S. Comp. St. Ann. Supp. 1919, §§ 3115 11/12f- 
3115 11/12h]), the sale of distilled liquors for beverage purposes was declared to be 
unlawful until the conclusion of the World War and thereafter until the termination 
ef demobilization be proclaimed by the President of the United States. It is admitted 
that this sale was made while this statute was operative, and, as we are not authorized 
jn presuming a further violation of the law than that shown by the facts, the con- 
clusion is authorized that the liquor was bought by the insured for beverage purposes 
and not. for resale. This does not lessen the offense or lend a flavor of legality to the 
transaction. It is the sale that is absolutely forbidden. Consummated in violation 
of an express statute, its illegality affects all persons connected therewith, without 
regard to the reason of the inhibition it contains or the morality or immorality of 
the act against which it is leveled. This is so without regard to the ignorance of 
the parties to the prohibitions of the statute. Under our classification of criminal 
offenses, the penalty prescribed for a violation of the federal act referred to authorizes 
its designation as a misdemeanor. The character of the offense, however, does not les- 
sen the illegality of the transaction. One cannot contract with another to commit a mis- 
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demeanor. Although the offense which renders the contract based thereon void may 
be but a malum prohibitum, its basis for a contract is equally as insecure as if it 
were malum in se, since in principle there is nothing which should cause a different 
result in the one case rather than in the other. Haggerty v. Ice Mfg. & S. Co., 143 
Mo. 238, 44 S. W. 1114, 40 L. R. A. 151, 65 Am. St. Rep. 647. Nor does it matter 
in what manner the illegality of the contract is shown so far as it affects its vitiating 
effect. In Sprague v. Rooney, 104 Mo. loc. cit. 358, 16 S. W. 505, 508, Sherwood, J., 
in discussing this question said: 

“If there be on principle of the law well settled it is this: That a contract, 
expressed or implied, based on an illegal consideration, whether that consideration 
appear on the face of the contract or be proved aliunde, cannot be enforced either 
at law or in equity; that the moment the illegality of the contract is disclosed the gates 
of legal and equitable relief and remedy are at once shut against the party who seeks 
to enforce such a contract. Nor is it necessary that such contract, when it violates 
the provisions of a statute, should be declared void by that statute in order that the 
courts should refuse to enforce it, when relief based upon it is asked at their hands. 
These positions are sustained perhaps by as great an array of authorities as is to 
be found on any other one topic of the law’—citing and discussing numerous cases. 

The sale of liquors for beverage purposes being forbidden by a constitutional 
statute, a contract based upon or arising out of such sale, if held valid, would be to 
enforce that which the law has forbidden, and to give effect to that which Congress 
has declared void, or, has been judicially declared, effect the repeal of a law by 
judicial construction. -Hancock v. Yaden, 121 Ind. 366, 23 N. E. 253, 6 L. R. A. 
576, 16 Am. St. Rep. 396; 16 A. L. R. 396, 6 L. R. A. 576; 6 R. C. L. §§ 106, 107, 
p. 701, and notes; 13 C. J. § 341, p. 411, and notes; 65 Am. St. Rep. 647; 40 L. R. A. 51. 

As a summary of what has heretofore been said, we find no more succinct state- 
ment of the rule than that found in an old English case as follows: 

“Every contract made for or about any matter or thing which is prohibited and 
made unlawful by any statute, is a void contract, though the statute does not mention 
that it shall be so, but only inflicts a penalty on the offender, because a penalty implies 
a prohibition, though there are no prohibitory words in the statute.” Bartlett v. Vinor, 
Carthew, 251, 90 Reprint 750; 13 Cyc. § 352, p. 42, and notes. 

The illegality of the action of the insured in purchasing the liquor in violation of 
a prohibitory statute did not end when he acquired possession of the same, but was 
present with paralyzing effect when he entered into the contract with the indemnity 
company for its insurance. In holding to the contrary, the Court of Appeals not onl 
ran counter to the rule of this court, as laid down in Sumner v. Summers, 54 Mo. 340, 
and Burgess v. Pan-Amer. Life Ins. Co. (Mo. Sup.) 230 S. W. 315, cited by the 
or but to many other cases here and elsewhere in which the subject has been dis- 
cussed. ' 

The record of the Court of Appeals, therefore, so far as it holds that the policy- 
holder (Kistenmacher) is entitled to recover for the whisky insured, should be 
quashed. 


SHERRI v. NATIONAL SURETY CO. OF NEW YORK. 
(Court of Appeals of New York. July 9, 1926.) 
153 Northeastern Reporter 70. 
1. INSURANCE. 


Clause in binder, insuring property against burglary, held binding until issuance 
of “corrected policy,” which is one issued after investigation of risk to correct mis- 
statements in policy first issued. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

3. INSURANCE. , . 

Obligations of parties to binder, issued pending delivery of final burglary policy, 
are according to terms of policy in ordinary use by company. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

4. INSURANCE. A : ; 

Where ordinary burglary policy required written notice of cancellation, binder 
issued pending delivery of final policy could be canceled only by such notice. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 
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5. INSURANCE. , 

Finding that insurer canceled risk and demanded return of burglary policy held not 
finding that cancellation was in writing within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

6. INSURANCE. : 

Broker’s retention of burglary policy for six days pending examination and re- 
turn for correction held not so unreasonable as to defeat binder issued pending delivery 
of final policy. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

7. INSURANCE. 

Insurer’s letter denying liability held to waive requirement of filing proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

McLaughlin and Lehman, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Antoinette Sherri against the National Surety Company. Judgment for 
plaintiff (124 Misc. Rep. 450, 208 N. Y. S. 257) was unanimously affirmed by the 
Appellate Division (215 App. Div. 808, 213 N. Y. S. 909), and defendant appeals by 
permission. Affirmed. 

Sidney J. Loeb and Leon M. Prince, both of New York City, for appellant. 

William Otis Badger, Jr., and Paul D. Compton, both of New York City, for 
respondent. 

Crane, J. After an unanimous affirmance by the Appellate Division, we allowed 


_an appeal in this case, but a more thorough examination of the record and briefs 
convinces me that the case has been properly decided. 


The plaintiff sought burglary insurance through her brother, L. T. Hollister & 
Co., Inc. In accordance with custom, a placer of that company made application on the 
risk to the National Surety Company, and received a binder insuring the plaintiff until 
a corrected policy should be issued. The binder contained the following clause: 

“We, the undersigned insurance companies, hereby agree to insure property as 
herein described for amounts subscribed. 

“This binder becomes void upon delivery of corrected policy to the office of L. T. 
Hollister, Inc.” 

[1] The term “corrected policy” had this meaning and significance. At the time 
of the issuance of the binder insuring the property which is given immediately upon 
the application of the placer, the insurer knows little or nothing of the risk. Any and 
all investigation as to its nature and soundness has to be made thereafter. Should the 
risk prove to be hazardous, the company may cancel the insurance. When the policy 
is thereafter issued. it is accompanied by certain declarations annexed thereto which 
are supposed to be the answers to questions made by the insured. The fact is that the 
company issuing the policy writes in these answers as it undertands the fact to be: 
After the receipt of the policy by the prober for the insured, if any of these answers 
are incorrect or inaccurate, the insurer is notified, and a corrected policy is issued. 

The clause quoted, therefore, was to be binding until such a corrected policy was 
issued. The binder in this case was issued by the defendant on March 10, 1922. Four. 
days thereafter the policy of insurance, with the proposed declarations attached, was 
executed and sent to the plaintiff’s broker, L. T. Hollister & Co., Inc. On the same 
day, the 14th of March, 1922, the National Surety Company received an unfavorable 
report on the plaintiff’s risk, and so notified the broker. Notice was also given that 
the company canceled the risk and demanded the immediate return of the policy. This 
notice was not in writing, the information having been imparted by an employee 
of the defendant who called upon the brokers to procure the policy. The brokers 
refused to return the policy until they had insured the plaintiff elsewhere. 

Mrs. Antoinette Sherri, the plaintiff, was not informed or aware of any of these 
proceedings. She had employed her brokers to insure her property. 

[2] Some time about the 21st of March, 1922, the plaintiff’s home was burglarized 
and her property stolen. She brought this action on the policy of insurance to recover 
her loss. At the trial it became a question whether the insurance was in effect by rea- 
son of the binder or the policy. The trial justice permitted an amendment of the 
pleadings, and the action was continued as upon the binder. The defendant complains 
of this amendment, but, as its counsel did not claim surprise or unpreparedness to 
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meet the issue, his only objection being the power of the court, we find no error in 
this ruling. Struzewski v. Farmers’ Fire Ins. Co., 226 N. Y. 338, 123 N. E. 661; 
Walrath v. Hanover Fire Ins. Co., 216 N. Y. 220, at page 226, 110 N. E. 426. So 
far as we are concerned, therefore, the policy is eliminated from this case, except as 
it may become a part of the insurance contract effectuated by the binder. 

[3] These insurance binders, so called, have been before this court in other de- 
cisions. In Lipman v. Niagara Fire Ins. Co., 121 N. Y. 454, 24 N. E. 699, 8 L. R. A. 
719, it was held that these binding slips are a present insurarice in the amount specified ; 
that they are a short method of issuing a temporary policy for the convenience of all 
parties to continue until the execution of the formal one. The obligations, however, 
of the parties, are “according to the terms of the policy in ordinary use by the com- 
pany.” See, also, Hicks v. British American Assurance Co., 162 N. Y. 284, 56 N..E. 
743, 48 L. R. A. 424. The policy issued by the defendant and the one customarily used 
contained this clause: 

“This policy may be canceled at any time by either of the parties upon written 
notice to the other party stating when thereafter cancellation shall be effective, and 
the date of cancellation shall then be the end of the policy period.” 

[4] The binder issued by the defendant insured the plaintiff’s property under the 
obligations of the usual policy containing this cancellation clause. Unless there was 
something in the binder indicating a contrary intent, written notice was required to 
cancel the insurance before the delivery of a corrected policy. In practice, parties 
may, and no doubt do, at times waive such written notice, but this element does not 
enter into this case. 

We find nothing in the binder nor in the findings of fact, unanimously affirmed, 
which renders this cancellation clause inoperative. The words of the binder state 
that it becomes void upon the delivery of the corrected policy to the office of L. T. 
Hollister, Inc. We may say here, in passing, that written notice given to Hollister & 
Co., the plaintiff’s authorized agents, acting in the matter, would probably have been 
written notice of cancellation within the terms of the policy. The broker was acting for 
the plaintiff at the time in the very transaction. The notice given, however, was an 
oral communication in demanding back the written policy. The demand was refused 
until other insurance could be placed. 

The findings state that customarily a binder is issued pending an investigation as 
to the hazards of the risk, and, if the report as to those hazards is not good, the com- 
pany declines to issue a policy, and cancels the binder. The trial justice further found 
that the binder in this case was delivered subject to such a report. Finding of fact 
No. 12 reads as follows: 

“That on the 14th day of March, 1922, the defendant company received a report 
as to the moral hazard and risk in regard to the plaintiff and as a result of said 
report, on said date notified L. T. Hollister & Co., Inc., that the report was unfavor- 
able and that the company canceled the risk and demanded the immediate return of 
the policy of insurance.” 

[5] This is not a finding that the cancellation was in writing within the terms 
ot the policy. It is conceded that the demand for the return of the policy was made 
orally. The notice of cancellation was given in the same conversation. Examining 
the evidence, as we have a right to do, to sustain or to make a new finding, not in- 
consistent with others, in order to affirm a judgment, we ascertain that no written 
notice of cancellation was given to the plaintiff or to her agent, Hollister & Co. That 
this finding No. 12 did not refer to a written cancellation is quite evident from the 
fact that the trial justice based his conclusions of law and judgment for the plaintiff 
upon the failure to give written notice of cancellation in accordance with the ‘policy. 
The fourth conclusion of law reads as follows: 

“That said policy provided the method of cancellation of the contract; that, in 
the absence of waiver, that was the sole method by which the contract could be can- 
celed; that there was no waiver; that the contract of insurance was not canceled prior 
to the loss.” 

[6] One other consideration may be necessary. When the policy was delivered to 
the broker, it was supposed to examine it and return it for correction or for a 
corrected policy within a reasonable time. The binder was only to continue until the 
corrected policy was issued. The broker therefore could not keep the binder alive 
by failing to do its work; that is, accept the policy as it was, or demand a corrected 
policy. We cannot say, as matter of law, that an unreasonable length of time had 
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elapsed between the 14th day of March and the date of the burglary, in view of all the 
teas and circumstances in this case, and the demand made for the return of the 
policy. The company at any time could have given written notice of .cancellation, 
and that would have been the end of the insurance. 

7] The plaintiff presented no proofs of loss as required by the policy. The 
findings of fact are not as full and complete as they might be. There is a letter in 
evidence written by the defendant, dated March 23, 1922— two days after the burglary 
—denying all liability and refusing to pay the loss. This is in no way questioned, 
and supports that conclusion of law made by the judge embodying findings of fact 
which. stated : ; 

“That, by reason of an immediate denial of liability, the defendant waived the 
requirement of filing proofs of loss.” 

For the reasons here stated, I am of the opinion that the judgment should be 
affirmed, with costs. 

Hiscock, C. J., and Cardozo, Pound, and Andrews, JJ., concur. 
McLaughlin and Lehman, JJ., dissent. 
Judgment affirmed, etc. 


GOODFRIEND ert. at. v. AMERICAN CREDIT INDEMNITY CO. OF 
NEW YORK. 
(Supreme Court, Appellate Division, First Department. July 6, 1926.) 
217 New York Supplement 162. 

1. INSURANCE—UNDER CREDIT INSURANCE POLICY, BURDEN HELD 
ON INSURED TO PROVE THAT, AT TIME OF TRANSACTION WITH 
BANKRUPT BEFORE TERM OF POLICY, BANKRUPT WAS IN 
SOUND FINANCIAL CONDITION. 

Where one rider attached to credit insurance policy provided that goods shipped 
before term thereof would be covered if debtors were in sound financial condition on 
date of premium payment, later rider, providing that, if bankrupt should have certain 
credit rating, bankrupt would be covered to specified amount, held applicable only to 
goods sold to bankrupt after date of policy, and burden was on insured to prove that 
bankrupt was in sound financial condition on date of premium payment to make 
transaction with bankrupt before term of policy coverable thereby. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—AMOUNT PAID PAWNBROKER BY INSURED TO RE- 
DEEM NECKLACE DELIVERED TO BANKRUPT ON MEMORANDUM 
HELD NOT LOSS COVERED BY CREDIT INSURANCE POLICY COV- 
ERING LOSSES ARISING OUT OF SALES. 

Where insured recovered necklace delivered to bankrupt on memorandum, by 
redeeming it from pawnbroker, held that amount paid to redeem it was not loss covered 
by credit insurance policy covering losses arising out of bona fide sales because of 
buyer’s insolvency, since redemption must have been on theory that there was no 
sale of necklace to bankrupt or that any such sale was rescinded. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

3. INSURANCE—STIPULATION IN WHICH INSURED DENIED LIA- 
BILITY ON CREDIT INSURANCE POLICY FOR LOSS OF NECKLACE 
AUTHORIZING INSURED TO TAKE LEGAL ACTION TO RECOVER 
IT HELD NOT TO AUTHORIZE REDEMPTION OF NECKLACE FROM 
PAWNBROKER. 

Stipulation reciting that insurer denied liability on credit insurance policy for 
loss of necklace delivered to bankrupt.on memorandum and pawned by bankrupt, but 
authorizing insured to take any legal action to recover it without prejudice to their 
rights under policy, held not to authorize insured to redeem necklace from pawn- 
broker. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

4. INSURANCE. 

Letter from insurer’s attorney expressly denying liability on credit insurance policy 
‘eld not to make insurer liable for loss of necklace delivered to bankrupt on memoran- 
jum because it authorized insured to accept settlement offered to bankrupt’s creditors. 
(For other cases, see Insurance, Dec. Dig. § 432.) 
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Appeal from Trial Term, New York County. 

Action by Meyer Goodiriend and others, co-partners, against the American Credit 
Indemnity Company of New York. From a judgment for plaintiffs entered on a 
directed verdict aiter a trial at Trial Term, a jury being waived by stipulation, 
defenedant appeals. Reversed, and complaint dismissed. 

Argued before Clarke, P. J., and Dowling, Finch, McAvoy, and Martin, JJ. 

Horwitz, Rosston & Hort, of New York City (Walter J. Rosston, of New York 
City, of counsel), for appellant. 

Greenbaum, Wolff & Ernst, of New York City (Edward S. Greenbaum, of 
New York City, of counsel), for respondents. 


Fincu, J. The action was upon a policy of credit insurance, insuring plaintiffs 
against losses from sales of merchandise due to the insolvency of its debtors. The 
question involved is whether a transaction between the plaintiffs and a firm known 
as I. H. and B. H. Weinberg constitutes a loss under the provisions of the policy. 
On June 26, 1923, said firm of I. H. and B. H. Weinberg obtained from the plaintiffs 
a pearl necklace on memorandum. On or about July 27, 1923, B. H. Weinberg stated 
to the plaintiffs that he had sold the necklace, whereupon plaintiffs billed him at the 
price of $40,000 and received three notes therefor. The first note was for $13,000, 
payable on October 27, 1923. The other notes were payable subsequently. Shortly 
before the first note became due, Weinberg stated to the plaintiffs that he was unable 
to meet this note. On investigation it appeared that the necklace had been pawned. 
Plaintiffs filed a claim under the policy, and thereafter it was stipulated between 
the plaintiffs and the defendant that the plaintiffs might take any legal action necessary 
to secure possession of the necklace without prejudice to the rights of the parties. 
The plaintiffs subsequently obtained possession of the necklace by paying to the pawn- 
broker the sum of $14,545. In October, 1923, the Weinberg firm was found to be in- 
solvent, and a creditors’ committee was organized and a settlement agreement of 25 
cents on the dollar effected between the Weinberg estate and its creditors. The plain- 
tiffs filed a claim with the committee of creditors for the amount paid in redemption 
of the necklace as aforesaid, and accepted a 25 per cent. dividend on said claim. Said 
dividend reduced the amount of the loss sustained by the plaintiffs through the neck- 
lace transaction. Under the terms of the policy there were further reductions on 
account of coinsurance, etc., so that plaintiffs’ entire claim under the policy amounted 
to $7,088.85. For this amount the court directed judgment in favor of the plaintiffs. 

The policy, by the provisions contained in the body thereof, insures against loss in 
connection with certain merchandise shipped and delivered during the term thereof. 
The transaction involving the necklace had taken place prior to the issuance of the 
policy. It therefore was not covered by the general provisions of the policy. The 
general provisions of the policy, however, are affected by two attached riders. One of 
these riders refers to accounts for goods shipped prior to the term of the bond, 
where the losses occur during the term of the bond, and provides that such accounts 
will be covered by the terms of the policy, provided the debtors are in sound financial 
condition at the date of the payment of the premium. The second rider provides, 
in part, as follows: 

“By this rider, attached to and made part of bond No. 88,592R, issued to Good- 
friend Bros., of New York, N. Y., it is agreed that if I. H. & B. H. Weinberg of 
New York, N. Y., shall have at the date of each and every shipment under this bond 
the rating of ‘J 13’ by the National Jewelers’ Board of Trade Mercantile Agency or a 
rating higher than ‘J 13,’ both as to capital and credit, then the gross amount covered 
by this bond on said I. H. & B. H. Weinberg (but no other debtor) shall not be limited 
to the amount specified in the table in condition 1 of this bond opposite the rating of 
‘J 13,” but shall be limited to twenty-five thousand ($25,000) dollars gross.” 


[1] The respondent contends that the effect of this second rider is to obviate 
in so far as the Weinberg account is concerned, the necessity of showing the debtors 
to be of sound financial condition in connection with the outstanding accounts provided 
by the first-mentioned rider and to substitute in place thereof a rating of “J 13.” The 
said second rider, however, reasonably can have reference only to goods sold to 
Weinberg subsequent to the date of the policy. In order therefore to bring the neck- 
lace transaction within the coverage of the policy, it was necessary for the plaintiffs 
to show that’ the Weinberg firm was in sound financial condition at the date of the 
payment of the premium. In this connection the Trial Court held that the burden 
of proof was upon the defendant to show that the Weinberg firm was not in sound 
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financial condition, and reached a result in favor of the plaintiffs chiefly because of a 
presumption of solvency and a lack of evidence to the contrary on the part of the 
defendant. In holding that the burden of proof was on the defendant, the Trial 
Court was in error. As noted, proof of sound financial condition was necessary in 
order to bring the alleged sale of the necklace within the coverage of the policy. It 
therefore was incumbent upon the plaintiffs affirmatively to make such proof as an 
essential element of their prima facie case. Upon this issue, therefore, the plaintiffs 
had the burden of proof. As was said by Bartlett, J., in Whitlatch y. Fidelity & 
Casualty Co., 149 N. Y. 45, 47, 43 N. E. 405, 406: 

“The issue presented to the jury was a very narrow one. The complaint alleged 
that the insured died from external, violent, and accidental means, and that his injuries 
were not wantonly inflicted by himself, nor inflicted while insane. The answer set 
up a general denial, after admitting the making of the policy, and then pleaded as a 
separate defense that the insured died from injuries wantonly inflicted by himself. 
The plaintiff, under the issues as framed, was called upon to prove by a preponderance 
of evidence that her husband died from external, violent, and accidental means. The 
fact that the defendant had alleged as a separate defense that the injuries were 
wantonly inflicted by the insured did not tend in any way to relieve the plaintiff from 
the burden of proof under which she rested to make out a prima facie case.” 

[2] There is, however, a more serious objection to the plaintiffs’ recovery upon 
the claim in suit, and one which calls for a dismissal of the complaint. The proof 
shows unequivocally that the plaintiffs recovered the necklace in question upon the 
theory that title to such necklace was in the plaintiffs rather than in the estate of the 
bankrupt. In thus asserting title in themselves and recovering back the necklace, the 
plaintiffs must have adopted one of two theories: Either the plaintiffs must have pro- 
ceeded upon the theory that there never had been a sale of the necklace to the Wein- 
berg firm, or upon the theory that any such sale had been rescindede. In either event 
the transaction was thereby taken without the coverage of the policy, since the policy, 
by its terms, covered only losses arising out of bona fide sales of merchandise, because 
of insolvency of the purchasers. In this connection the policy provides: 


“Hereby guarantees, under the conditions and subject to the stipulation set forth 
on the within pages, Goodfriend Bros., of New York, N. Y., engaged in the business 
of pearls and precious stones, against loss, to an amount not exceeding one hundred 
thousand ($100,000) dollars, due to insolvency, as hereinafter defined, of debtors, 
which insolvency shall occur within the term beginning the 7th day of September, 
1923, and ending the 6th day of September, 1924, and which loss shall result from the 
indemnified’s bona fide sales of pearls and precious stones (except diamonds) shipped 
and delivered during said term in the usual course of business to individuals, firms, co- 
partnerships, or corporations. * * *” 


“(3) That this consent by the company to the indemnified’s taking such action 
of their aforesaid acts in recovering the necklace. Said stipulation is dated October 
26, 1923, and reads as follows: 

“Whereas, Goodfriend Bros. of New York, N. Y. (hereinafter called indemnified) 
are the holders of a bond of indemnity No. 88,592R issued by the American Credit 
enn Company of New York (hereinafter called company) dated September 12, 
1923; anc 

“Whereas, the indemnified has notified the company of an alleged claim against 
Messrs. I. H. & B. H. Weinberg, New York City, covering one pearl necklace valued 
at $40,000, which claim the company has not agreed to accept as a liability under said 
bond of indemnity; and 

“Whereas, it is desirable and advisable that immediate action should be taken 
to recover said necklace or the value thereof without waiting for any determination 
of the respective rights of the indemnified and the company under the terms of said 
bond of indemnity: 

“Now, therefore, in consideration of the mutual promises and covenants herein 
contained, it is hereby agreed by and between the indemnified arid the company : 

“(1) That the indemnified may institute and prosecute on its own account any 
legal action which it deems proper against any party or parties for the purpose of 
recovering said necklace or the value thereof. 

“(2) That any action so taken by the indemnified shall be without’ prejudice to 
any right or privilege which the indemnified may now have under said bond of in- 
demnity. 
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“(2) That this consent by the company to the indemnified’s taking such action 
shall not be construed as an admission of liability, nor constitute a waiver of any 
of the terms and conditions of said bond of indemnity. 

“(4) That it is the intention of the parties hereto that the effect of this agree- 
ment shall be limited to providing a sanction for immediate action to recover said 
necklace or its value, while reserving to both parties all rights they now have under 
said bond of indemnity, and that neither party shall be considered to have acquired any 
right or assumed any liability with respect to the coverage of said claim by said 
bond of indemnity by reason of having entered into this agreement.” 

It thus appears that the stipulation expressly recites that the defendant disputed 
any liability under the bond. Further, that the permission granted to the plaintiffs 
was limited to the commencement of a legal action for the recovery of the necklace. 
The plaintiffs were not authorized to obtain the necklace by redeeming the same from 
pledge. Therefore, when the plaintiffs departed from the provisions of the stipulation, 
they lost the protection of the same. Apparently the intention of the stipulation was 
to permit the plaintiffs to attempt to recoveer the necklace by legal action which might 
result in the recovery of the necklace without cost to the plaintiffs, and, in the event 
of the plaintiffs being unsuccessful in such attempt, to provide that plaintiffs’ rights 
should not thereby be prejudiced. On the other hand, if the plaintiffs were success- 
ful in recovering the necklace in a legal action, they would be saved from all loss 
and the defendant absolved from all liability. 

[4] The plaintiffs further rely on a letter written by the defendant to the attorneys 
of the plaintiffs under date of November 26, 1923, in response to a request for permis- 
sion to accept the settlement of 25 per cent. offered to creditors of the Weinberg firm. 
Said letter reads as follows: 

“Dear Sirs: In Relation to Goodfriend Bros. v. I. H. & B. H. Weinberg. I have 
your letter of November 22, 1923, in relation to the above-styled claim, about which 
there has been some correspondence in the past. I note that the bondholder has an 
offer to compromise the claim on the basis of payment of 25 ceents on the dollar, 
and that you request our consent to make this settlement. Under the terms and condi- 
tions of the bond, and the facts surrounding the transaction entered into between 
Goodfriend Bros. and I. H. & B. H. Weinberg, we do not feel that there is any lia- 
bility to Goodfriend Bros., and do not feel that we are in any way interested in any 
proposed settlement. We are perfectly willing to agree with you at the present 
time that anything you might do on behalf of your client, Goodfriend Bros., by way of 
making settlement shall not in any way have any bearing upon your ultimate claim 
against the American Credit-Indemnity Company, if they should deem it necessary to 
file a claim under the bond, nor shall they be considered as waiving any of their 
rights under the bond, if the proposed settlement is effected.” 

From said letter it appears that the defendant expressly disclaimed any liability 
upon the bond, and hence the letter in no way affects the existing status of the matter, 
namely, that the plaintiffs had asserted title in themselves to the necklace in ques- 
tion and obtained the same, not by a legal action, but by redeeming it from pledge. 
The plaintiffs’ claim is a claim for reimbursement of moneys paid to redeem the neck- 
lace. This is not a claim within the purview of the policy issued by the defendant. 

It follows that the judgment appealed from must be reversed with costs, and the 
complaint dismissed with costs. Order filed. All concur. 


KELLER v. UNITED STATES FIDELITY & GUARANTY CO. (No. 5095.) 
(Supreme Court of North Dakota. July 19, 1926.) 
209 Northwestern Reporter 990 
(Syllabus by the Court.) 
INSURANCE~—MUNICIPAL CORPORATION, REQUIRED TO PAY DAM- 
AGES TO PERSON INJURED BECAUSE OF DEFECT IN STREET, 
UNLESS IT IS WRONGDOER, HAS REMEDY OVER AGAINST THIRD 
PERSON USING STREET SO AS .TO PRODUCE INJURY; POLICY 
INDEMNIFYING CONTRACTOR AGAINST LOSS FROM ACCIDENTAL 
INJURY OR DEATH OF PERSON NOT EMPLOYED BY INSURED ON 
OR ABOUT HIS WORK COVERED CLAIM OF CITY TO RECOVER 
FROM CONTRACTOR DAMAGES PAID BY CITY TO PEDESTRIAN 
INJURED BY FALL BECAUSE OF EARTH LEFT NEAR SIDEWALK. 
The defendant corporation issued to the plaintiff a contractor’s liability policy, 
wherein it agreed to indemnify plaintiff against loss from liability imposed by law upon 
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him for damages on account of bodily injury or death suffered as the result of an 
accident by any person not employed by him while at or about his work, and to 
defend in plaintiff's name and on his behalf any siut brought against him to enforce 
a claim, whether groundless or not, for damages on account of bodily injuries or 
death suffered or alleged to have been suffered by any person not employed by him 
while at or about his work and as the result of an accident while the policy was in. 
force. The policy excluded, however, the liability of others assumed by plaintiff under 
any contract. Plaintiff made an excavation in a street of the city of Fargo. He 
negligently left a pile of earth near the sidewalk. A pedestrian, passing aong the walk, 
fell and was injured. She sued the city for the damages resulting from her injury 
and recovered a judgment. The city paid the same and sued the plaintiff to recover 
over against him, claiming that the injury resulted from his negligence. Plaintiff 
demanded that defendant defend such action. Defendant refused. Plaintiff then 
contested the city’s claim at his own cost and prevailed. He now sues on the policy 
to recover his costs and expenses incurred in defending such suit. ~ 

Held, for reasons stated in the opinion: 

(a) A municipal corporation, required to pay damages to one who is injured 
bécause of the unsafe condition of its streets, has, unless it also is a wrongdoer, a 
remedy over against a third person who is at fault and has so used the streets as to 
produce the injury. 

(b) The claim of the city of a right to recover damages over against the insured 
was a claim contemplated by and within the terms of the contract of indemnity. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, Cass County; A. T. Cole, Judge. 
Action by Joseph Keller against the United States Fidelity & Guaranty Company 


on an indemnity contract. From an order overruling its demurrer to the complaint, 
defendant appeals. Affirmed. 


Pollock & Pollock, of Fargo, for appellant. 

Pierce, Tenneson, Cupler & Stambaugh, of Fargo, for respondent. 

Nuess.e, J. This cause is here on appeal from an order of the district court 
overruling defendant’s demurrer to the complaint. 

The facts, as we gather them from the allegations of the complaint and the 
admissions of the parties, are as follows: The plaintiff is a plumber duly licensed 
pursuant to an ordinance of the city of Fargo, Precedent to securing such license 
he was required to and did give a bond conditioned on his saving the city from liability 
on account of any injuries resulting from negligence in carrying on his business. 
The defendant is a corporation engaged in the business of writing liability and in- 
demnity insurance. In August, 1918, defendant, for a valuable consideration, executed 
and delivered to the plaintiff a contractor’s public liability policy, wherein it agreed to 
indemnify the plaintiff against loss from liabilty mposed by law upon plaintiff for 
damages on account of accidental injuries. In this policy defendant agreed among 
other things: 

“(1) To indemnify the person (plaintiff), * * * herein called the assured, 
against loss from liability imposed by law upon the assured for damages on account of 
bodily injuries or death suffered as the result of an accident occurring while this 


policy is in force by any person or persons not employed by the assured while at or 
about the work of the assured. * * * 


“(2) To defend, in the name and on behalf of the assured, any suit brought 
against the assured to enforce a claim, whether groundless or not, for damages on 
account of bodily injuries or death suffered or alleged to have been suffered by any 
person or persons not employed by the assured while at or about the work of the 
assured * * * during the prosecution of said work at the place or places desig- 
nated in statement numbered 6 of this schedule, and as the result of an accident occur- 
ring while this policy 3s in force.” 

The policy further stipulated : 

“This policy excludes the liability of others assumed by assured under any con- 
tract or agreement oral or written.” 

in March, 1919, during the term covered by the policy, plaintiff was engaged in 

making a water connection for a residence in the city of Fargo. In doing this he 
excavated a trench in the street. When he filled in the trench after making the con- 
nection, he negligently left a pile of earth adjacent to the sidewalk. Thereafter, one 
Julia Porter fell upon the sidewalk near the pile of earth and was injured. She 
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sued the city of Fargo to recover damages suffered by her as a result of the fall, 
claiming that the walk was unsafe and dangerous and that the city of Fargo was 
chargeable with notice thereof. She claimed that the dangerous condition oi the 
walk arose because of the pile of earth leit there by the plaintiff. She recovered a 
judgment against the city. When suit was begun against the city, the city notified the 
plaintiff thereof and demanded that he defend. The city of Fargo paid the judgment 
entered against it and in favor of Porter. Thereafter plaintiff performed certain 
services for the city. When settlement for such services were demanded by the plaintiff 
the city deducted from the moneys due the plaintiff the amount of the Porter judg- 
ment paid by it, claiming that the Porter injury was incurred by reason of the negli- 
gence of the plaintiff, and that the plaintiff was liable over to it therefor, whereupon 
plaintiff brought suit to recover the amount of his claim against the city of Fargo, 
and the city, admitting its liability to him, counterclaimed for the amount of the 
Porter judgment paid by it. Plaintiff duly notified defendant of all these matters and 
things, and demanded that defendant defend the suit on behalf of the plaintiff and 
indemnify him against loss in accordance with the terms of defendant’s policy of insur- 
ance. Defendant failed and refused to do so, and it was necessary for the plaintiff to, 
and he did, defend against the counterclaim of the city of Fargo. Plaintiff prevailed 
(see Keller v. City of Fargo, 49 N. D. 562, 192 N. W. 313; Keller v. City of Fargo 
(N. D. 200 N. W. 780), but necessarily paid out for disbursements in said suit, includ- 
ing costs and attorney’s fees, the sum of $1,767.90. Plaintiff then brought this action 
to recover from defendant the amount so paid under the terms of the contractor’s 
liability policy. Defendant demurred to the complaint on the ground that it failed to 
state facts sufficient to constitute a cause of action. The trial court overruled the 
demurrer. Defendant now appeals from the order overruling such demurrer. 

Defendant on this appeal contends that the complaint in this action does not set 
forth a cause of action, for the reasons that under the terms of the policy, which is 
the basis of plaintiff’s claim for recovery, the liability insured against must be one 
imposed by law, and that the policy expressly excludes any “liability of others assumed 
by assured under aiy contract or agreement, oral or written.” Defendant contends 
that it appears upon the face of the complaint that the claims of the city of Fargo 
against Keller, upon which that suit was brought, was contractual or quasi contractual 
and was not imposed by law. It further contends that such claims was grounded upon 
the agreement of Keller to indemnify the city against responsibility on account of its 
negligence, a liability expressly excluded under the terms of the policy. 

Under the terms of the policy of insurance on which the instant stit is brought, 
the defendant covenanted not only to indemnify Keller against loss from liability im- 
posed by law for damages, but also to defend in the name and on behalf of Keller 
any suit brought against him to enforce a claim, whether groundless or not, for 
damages on account of bodily injuries or death suffered or alleged to have been 
suffered by any person. So, as we view it, under the plain terms of this contract, it 
is wholly immaterial as to whether there was in fact any liability on Keller’s part 
for damages on account of injuries received by Porter, if in fact the action against 
him was brought to recover for such injuries. We are not here concerned with the 
question as to whether Keller or the city prevailed in the suit brought by the city. 
Our inquiry need extend only to the question of whether the claim on which the suit 
was brought was one contemplated by and within the terms of the policy of insurance. 

It is true that when the city of Fargo granted Keller a plumber’s license it 
required of him a bond indemnifying it against any liability arising on account of 
negligence in the prosecution of his work. We think, however, that independently 
of this bond Keller might be required to answer over to the city, where an injury was 
occasioned to a wayfarer on a street of the city through his negligence and the city 
was mulcted in damages therefor. See City of Grand Forks v. Paulsness, 19 N. D. 
293, 123 N. W. 878, 40 L. R. A. (N. S.) 1158, and note; Keller v. City of Fargo, 
49 N. D. 562, 192 N. W. 313. As we said in the latter case regarding Keller’s bond 
to the city: : 

“The fact that, pursuant to the ordinance, Keller gave a bond, cannot affect the 
matter of his legal responsibility. That bond was required and was furnished s~ that 
the city might be able to realize on account of any claim that there might be by reason 
of any default on Keller's part. Regardless of his bond. Keller was an indemnitor: 
but he was not an absolute indemnitor. He was responsible, not fer *he consequences 
of anything that he might do under the terms of his license, but cnly for the conse- 
quences of his negligence with respect to that which he might do.” 
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As we read the contract under which the present suit is brought, the defendant 
therein agreed to save Keller harmless as against any loss from damages on account 
oi bodily injuries or death suffered or alleged to have been suffered by any person 
during the life of the policy. Now if Keller were negligent in the performance of 
his work on the streets of the city of Fargo, and if as a result of that negligence 
Mrs. Porter were injured, certainly he could be required to respond in damages to her. 
It appears that this is exactly the claim that Porter made. The city, of course, was- 
under the duty to keep its streets reasonably safe. It was not relieved from that duty 
by reason of the fact that Keller also was responsible for any dangerous or unsafe 
condition that might exist. If such a condition were created through Keller’s negli- 
gence, and the city had notice thereof, both Keller and the city were responsible for 
any injuries that might result. I{, in such case, the city were required to respond in 
damages, then, under the rule as established in this state, the city, if not an active 
wrongdoer itself, might compel Keller to answer over to it for such damages. Now 
this was exactly what the city claimed and what it sued to require Keller to do. It 
was this suit which Keller demanded that the defendant defend under the terms of 
its policy. The defendant refused to defend and Keller was compelled to incur the 
charges which he now seeks to recover. The whole question on the counterclaim 
set up by the city against Keller was as to whether Keller’s negligence was the cause 
of the condition resulting in the injury to Porter. See Keller v. City of Fargo, supra. 
If Porter had sued Keller, claiming damages on account of his negligence, surely the 
defendant would have been required under the terms of the policy to defend such suit. 
Ii defendant had failed to do so, it would have had to pay the costs incurred by 
Keller in defending, whether Keller won or lost. That was the contract. That was 
the protection Keller wanted and paid for. As it was; Porter sued the city and 
recovered. The city paid the judgment. The city then sued Keller, claiming that the 
recovery against it was on account of Keller’s negligence. Porter, having collected 
trom the city the damages occasioned by her injury, has no further cause of action 
against Keller. It is unreasonable to say that Keller is deprived of the protection 
intended to be given under the contract because Porter sued the city instead of Keller, 
and the city, predicating its case on the recovery by Porter, sought to recover over 
against Keller. Surely the fact that the city was the plaintiff rather than Porter can 
make no difference if the foundation of the claim sued upon was within the purview 
of the policy of insurance. To so hold would defeat the plain purpose of the policy. 


Defendant also urges that the action between the city and Keller was in fact 
begun by Keller to recover for services performed by him, and that the policy did not 
cover such an action. This, of course, is true. The city, however, admitted its lia- 
bility to Keller. The whole issue was on the counterclaim against him. The case was 
in no respect different from what it would have been had the city begun the action in 
the first place. The basis of the counterclaim was a claim for damages on account of 
Keller’s negligence. It is urged that counsel fees and costs on the main action and 
the counterclaim cannot be apportioned. We are not concerned here with the ques- 
tion of the amount of attorney’s fees and costs which Keller is entitled to recover 
under the policy. Of course, the burden is upon him to establish the extent of his 
recovery. 

- The order overruling the demurrer was right, and must be affirmed. It is so 
ordered. 


Christianson, C. J., and Birdzell, Burke, and Johnson, JJ., concur. 





Great Southern Life Ins. Co. v. Russ 


GREAT SOUTHERN LIFE INS. CO. v. RUSS. (No. 7116.) 
(Circuit Court of Appeals, Eighth Circuit. June 5, 1926.) 
14 Federal Reporter (2d) 27 
1. INSURANCE. 


Clause making life policy incontestable after one year except for nonpayment of 
premiums held valid. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—INCONTESTABLE CLAUSE IN LIFE POLICY HELD 
TO COVER FALSE REPRESENTATIONS AND FRAUD OF INSURED. 
Clause in life policy, making it incontestable after one year except for nonpay- 

ment of premiums, is to be liberally construed, and covers ialse representations and 

fraud on part of insured. 
(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

W here policy provides that it shall be incontestable after stated time from “date 
of issue,” time for contest begins to run from date of policy. 
(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. ad 
Incontestable clause in life policy inures to beneficiary, and applies even where 

period elapses after death of insured. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. , 

In action on life policy, which was attached to complaint and made part thereof, 
it was unnecessary to plead incontestable clause separately. 
(For other cases, see Insurance, Dec. Dig. § 631.) 


6. INSURANCE—ANSWER HELD NOT TO RELATE BACK TO TIME OF 

FILING COMPLAINT AS RESPECTED CONTEST OF POLICY WITH- 

IN ONE YEAR. 

Where answer in action on policy contesting policy within incontestable clause 
was not filed within one year after issuance of policy, it did not relate back to time 
of filing of complaint. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

7. INSURANCE. 

Allegation in action on life policy that insurer had refused to pay policy held 
not equivalent to allegaticn that there was contest as to its validity within incontest- 
able clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


In Errcr to the District Court of the United States for the District of Kansas; 
John C. Pollock, Judge. 

Action by Hattie L. Russ against the Great Southern Life Insurance Company. 
aoe for plaintiff on the pleadings (6 F.[2d] 940), and defendant brings error. 
Affirmed. 

William A. Vinson, of Houston, Tex., and Charles G. Yankey and John L. 
Gleason, both of W ichita, Kan., for plaintiff in error. 

R. R. Vermilion, Earle W. Evans, Joseph G. Carey, and W. F. Lilleston, all of 
Wichita, Kan., for defendant in error. 

Before Stone, Van Valkenburgh, and Booth, Circuit Judges. 

Beotu, Circuit Judge. Plaintiff in error, defendant below, brings this writ of 
error to review a judgment entered against it on the pleadings. The action was upon 
a policy of insurance issued by defendant upon the life of plaintiff’s husband. It was 
brought in the state district court of Sedgwick county, Kan., but was duly removed 
on the ground of diversity of citizenship. 

The ccmplaint was filed April 25, 1923. It alleged that the policy, a copy of 
which was attached to the complaint and made a part thereof, was issued on the 3d 
of June, 1922; that the insured died on the 20th of October, 1922; that proofs of 
death were furnished on the 4th of January, 1923; that the deceased had performed 
all of the conditions of the policy on his part to be performed; that defendant failed, 
neglected, and refused to pay the amount due under the policy. 
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The policy contained the following clause: 

“Incontestability. This policy shall be incontestable after one year from its date 
of issue, except for nonpayment of premiums, and except, further, that there will be 
a limited liability as provided in section 14 hereof.” 

The provisions of section 14 are not here involved. 

The answer of the defendant was filed August 4, 1923. It admitted the issuance 
of the policy on the 3d of June, 1922; alleged that, in the application and amendment 
thereto, made for the policy, answers to certain questions asked therein had been 
given by the insured, that the answers were false, that the matters inquired about 
related to the physical condition of insured, and certain diseases suffered by him, and 
were material matters. The answer also contained the following paragraphs: 

“(10) That said policy of life insurance and said amendment of application were 
delivered to the insured on or about the 6th day of July, 1922, and said insurance under 
said policy of insurance was not to be effective or in force until after the delivery of 
said policy of insurance and the execution of the application, and upon condition that 
the assurances, statements, and agreements contained in said original application and 
said amendment of application were true at the time of the making of same, and that 
the same continued to be true at the time of the delivery of said policy and more 
particularly that no change had occurred in the insured’s family history or in his 
condition as regards insurability since the original application was made, and that 
the insured was in good health at that time, to wit, the time of the delivery of the 
policy. 

* * * *x* * 

“(18) Defendant alleges that heretofore and or or abount the 14th day of June, 
1923, and after ascertaining the facts as herein alleged, it offered and tendered to 
the plaintiff the return of all money paid by the insured and the total amount of the 
premium purported to have been paid, together with interest thereon in order to’ 
rescind and set aside the fraudulent transaction which had been consummated and 
perpetrated by the plaintiff and insured upon the defendant and offered to repay 
to the plaintiff all of such benefits received by the defendant on account of- and 
through the issuance of said policy, and that at said time and to this time the 
plaintiff refuses to accept the return of said premium and interest thereon, and 
refuses to rescind and cancel said contract, and the defendant at this time still 
offers and tenders to the plaintiff the said amount and interest and offers to pay 
into court or to any one the courts may direct at this time or at any time thereafter, 
all of such money paid by the insured or plaintiff and all legal interest thereon. 

“(19) This defendant alleges that the said policy of insurance is utterly void 
and of no force and effect, as the same was obtained through fraud and misrepre- 
sentations and in breach of the agreements made by the insured as hereinbefore 
alleged, and that by virtue of the breaches of such agreements and of such fraud 
plaintiff is not entitled to recover anything thereon.” 


An amendment to the answer was also filed, making more specific the allega- 
tions in regard to the ailments with which the insured was alleged to be afflicted. 

A reply was interposed, admitting that the insured had made the application and 
amendment thereto in writing, and had been examined by a medical examiner of 
the defendant, and denying in general the other allegations of the answer. 

The assignments of error challenge the correctness of the action of the court 
in granting plaintiff's motion for judgment on the pleadings. A number of ques- 
tions are involved, but they all center around the “incontestable clause” above quoted. 

The following propositions are no longer open to debate: 

[1] (1) That the incontestable clause is valid. 37 C. J. 539; Mut. Ins. Co. 
v. Hurni Co., 280 F. 18 (C. C. A. 8), affirmed 263 U. S. 167, 44 S. Ct. 90, 68 
L. Ed. 235, 31 A. L. R. 102; Mo. State Life Ins. Co. v. Cranford, 161 Ark. 602, 
257 S. W. 66, 31 A. L. R. 93, where a large number of cases are collected. 

[2] (2) That the clause is to be construed liberally, and as covering false rep- 
resentations and fraud on the part of the insured. Mut. Ins. Co. v. Hurni Co., 
supra; Mut. Res. Fund Life Ass’n v. Austin, 142 F. 398, 73 C. C. A. 498, 6 L. R. A. 
(N. S.) 1064; Great Western Life Ins. Co. v. Snavely, 306 F. 20, 124 C. C. A. 154, 46 
L. R. A. (N. S.) 1056; Ramsey v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 108. 


[3] (3) That, where the policy provides that it shall be incontestable after 
stated time from “date of issue,” the time for contest begins to run from the date 
of the policy. Mut. Ins. Co. v. Hurni Co., supra. 
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[4] (4) That the clause inures to the beneficiary of the policy and applies even 
where the period elapses after the death of the insured. Mut. Ins. Co. v. Hurni 
Co., supra; Jefferson Standard Life Ins. Co. v. M’Intyre (C. C. A.) 294 F. 886; 
Humpston v. State Mut. Life Assur. Co., 148 Tenn. 439, 256 S. W. 438, 31 
A. L. R. 78; Mo. State Life Ins. Co. v. Cranford, supra; Priest v. K. C. Life 
Ins. Co., 119 Kan. 23, 237 P. 938, 41 A. L. R. 1100. See note, 31 A. L. R. 108. 

[5,6] The controversy in the instant case is thus narrowed down to the inquiry 
whether the pleadings taken together disclosed a failure on the part of the insurance 
company to contest the policy within one year from June 3, 1922. 

The policy was attached to the complaint and made a part thereof. It was 
therefore not necessary to plead the incontestable clause separately. Hardy v. 
Phoenix Mut. Life Ins. Co., 180 N. C. 180, 104 S. E. 166. 

We do not think it necessary to a decision of the present case to discuss the 
question upon which there appears to be conflict of authority, whether the “con- 
test” contemplated by the policy must be one in court proceedings or may be en- 
tirely outside. For opposing views, see Mut. Ins. Co. v. Hurni Co., supra; Jeffer- 
son Standard Life Ins. Co. v. M’Intyre, supra; N. W. Mut. Life Ins. Co. v. 
Pickering (C. C. A.) 293 F. 496; Scharlach v. Ins. Co. (C. C. A.) 9 F. (2d) 317; 
Priest v. K. C. Life Ins. Co., supra. 


Whichever view be taken, we think the pleadings disclose no contest within the 
time limited. If the “contest” must be in court proceedings, then the filing of the 
defendant’s answer on August 4, 1923, was the beginning of such contest. This 
was more than a year after the date of the policy, June 3, 1922. 

Defendant contends that its answer, though not filed until August 4, 1923, 
should be held to relate back to the time of filing of the complaint, April 25, 1923, 
and that therefore the “contest” was commenced within the year. No authority 
is cited for holding that the answer should be considered as relating back to the 
time of filing the complaint, and we think this contention is without merit. 

If the “contest” may consist of affirmative action taken outside of court pro- 
ceedings (and we think that this court is committed to that view, see Hurni Case, 
supra), then defendant fares no better. The eighteenth paragraph of the answer 
above quoted sets out clearly the discovery by defendant of the alleged fraud and 
the action taken to rescind the policy. The date set out is June 14, 1923. This was 
eleven days aiter the expiration of the period limited for contest. 

[7] The defendant contends that the allegation in the plaintiff’s complaint that 
the defendant had refused to pay the policy shows that a contest had been made prior 
to the date of filing of plaintiff’s complaint; and therefore within the year. We 
cannot agree with this contention. The allegation that the defendant had refused 
to pay the policy was not equivalent to an allegation that there was a contest as 
to its validity. The defendant might have refused to pay the policy on many 
grounds, among others, that it did not have sufficient funds on hand with which 
to make payment. 

Our conclusion is that the trial court was correct in holding that the answer of 
defendant set up no available defense, and that plaintiff was entitled to judgment 
on the pleadings. 

Judgment affirmed. 


LONABAUGH v. MOUNTAIN STATES LIFE INS. CO. (No. 1540) 
(District Court, D. Wyoming. July 24, 1926.) 
14 Federal Reporter (2d) 162. 
INSURANCE—PROVISION THAT DEFAULTED PREMIUM SHOULD 
BE CHARGED AGAINST A LIFE POLICY AS LOANS HELD NOT 
oe APPLY UNTIL THE POLICY BY ITS TERMS HAD A “LOAN 
ALUE.” 

An “automatic provision” of a life policy, that, if any premium was not paid 
within the period of grace allowed, it should be charged against the policy as a 
loan, provided the “loan value’ was sufficient, and, if not, such value should be 
applied to keep the policy in force for so long as it would pay, held not to apply 
until the policy had been in force for such length of time as by its terms to have 
a guaranteed or loan value. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 
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At Law. Action by Catherine Lonabaugh against the Mountain States Life 
Insurance Company. On demurrer to petition. Demurrer sustained. 

Roy Bedford, of Sheridan, Wyo., and Albert D. Walton, of Cheyenne, Wyo., 
for plaintiff. 

John Dillon, of Cheyenne, Wyo., Leslie E. Hubbard, of Denver, Colo. R. E. 
McNally, of Sheridan, Wyo., and Clarence M. Hawkins, of Denver, Colo., for 
defendant. 

Kennepy, District Judge. This is an action to recover upon a life insurance 
policy issued by the defendant upon the life of one Harvey Ellsworth Lonabough, 
in which the plaintiff, now his widow, is named as beneficiary. The petition is 
challenged by a general demurrer. 

The pertinent facts disclosed by the petition, and the policy upon which the 
suit is based, are as follows: On March 27, 1921, the policy was issued, carrying 
an annual premium of $170.65, which insured the life of Lonabaugh for the sum 
of $5,000. The premium for the first year, beginning on March 27, 1921, was paid, 
as was that for the year beginning March 27, 1922, but the third premium, falling 
due March 27, 1923, was not paid at the time it became due or within the thirty 
day’s grace therefor provided by the policy, nor before the death of Lonabaugh, 
which occurred on the 13th of January, 1924. 

Some of the provisions of the policy which are pertinent to the points in- 
volved, are as follows: 

“Nonforfeiture Provisions. 


“Cash value—After three full years’ premiums have been paid and this policy 
is in full force, free from indebtedness and unassigned, the insured may, if elected 
prior to the expiration of any grace period and upon proper surrender of this 
policy, receive the then cash value, or apply the said cash value to purchase. 

“Paid-up insurance, nonparticipating, for a reduced amount payable at the 
same time and in the same manner and condition as this policy; or apply the said 
cash value to purchase. 

“Extended insurance, for the face amount of this policy for a limited term of 
years. 

“The cash, paid-up and extended values referred to above shall be such as are 
shown opposite the age of the insured (as stated in this policy), in the table of 
guaranteed values on page three (3) hereof. The amounts so payable may be 
increased by any dividend additions or decreased by any loans or other indebtedness.” 

“Automatic Provision 


“If any premium herein is not paid before the expiration of the grace period, 
the same plus interest shall be charged against the policy as a loan, providing 
the loan value is sufficient for such advance after deducting any existing loans 
and accrued interest; provided, however, that, if not sufficient to cover the entire 
premiums then due, a premium for such period shall be charged, as the available 
values are sufficient to cover. Notice of such advance shall be mailed to the insured, 
and at any time while this policy is thus sustained in force the payment of premiums 
may be resumed.” 

“Privileges. 

“Thirty days’ grace will be allowed for the payment of every premium after 
the first, during which time this insurance shall be continued in force. I{ the 
proceeds of this policy should become due by death of the insured during said 


grace, the entire premium for the then current policy year will be deducted from 
the amount payable.” 


“Reinstatement (not material). 

“Change of beneficiary (not material). 

“Premium payments—All premiums are payable in advance at the home office 
of the company in Denver, Colo., or to a duly authorized collector of the company, 
upon delivery of a receipt signed by the president, a vice-president, secretary, assist- 
ant secretary, or treasurer of the company, and countersigned by such collector. 
The insurance under this policy is based upon annual premiums payable in advance, 
but payments, after the first, may be made annually, semi-annually, or quarterly at 
the premium rates in use by the company. Failure to pay premiums in accordance with 
the terms of this policy renders the policy null and void, except as herein provided.” 

“Assignments (not material). 


“Loans—At any time while this policy is in force, except as extended insur- 
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ance, after three full years’ premiums have been paid, the company will advance on 
proper assignment and delivery of this policy, and on the sole security thereof, a 
sum which with interest, shall not exceed the cash value at the end of the then 
current policy year (as stated in the table of guaranteed values on page 3), deduct- 
ing any indebtedness to the company thereon and all unpaid premiums to the end 
of the then current policy year. Interest shall be at the rate of 5% per cent. per 
annum, and shall be payable in advance on the premium anniversary date of this 
policy. The loan may be increased by the cash value of dividend additions credited 
to this policy, if any. The granting of the same may be deferred by the company 
for a period not exceeding sixty days after receipt of application therefor. Failure 
to repay such loan or to pay interest thereon shall not void this policy unless the 
total indebtedness thereon shall equal the total loan vaules, nor until at least one 
month after notice shall have been mailed by the company to the ast-known address 
of the insured and of the assignee, if any.” 
“Table of Guaranteed Values. 

“The values in the following table are for full paid policy years, subject. to 
any indebtedness and will be adjusted proportionately for additional installments 
or premiums beyond the full paid policy years. The figures shown opposite the age 
set forth on the first page hereof are the values that apply on this policy. All 
other figures shown at other ages are not a part of this contract. 


Age End of Policy Years 3 4 5 6 

29 Cash or loan—Dollars 180 280 380 490 
Paid-up ins.—Dollars 790 1055 1320 
Extended years and days 4—z07 7—94 9—363 12—358 


It is the contention of the plaintiff, and is so alleged in the petition, that under 
the terms of the policy, although the premium due and payable at the beginning 
of the third yeard of the policy on March 27, 1923, was not paid then or within 
the period of grace or at any time before the death of the insured, yet under 
the automatic provision above quoted it became the duty of the insurance com- 
pany to charge the premium then due against the loan value of the policy and 
to notify the insured by mail of such action by the defendant company, which the 
defendant company failed to do, the then loan value of the policy, less the interest 
for one year, being sufficient to pay the premium so as to keep the policy alive for 
the third year, carrying it into full force and effect beyond the time that the death 
of the insured occurred. 

On the other hand, it is the contention of the defendant company that, under 
the terms of the policy at the time of the default in payment of the third annual 
premium, said premium not having been paid, the policy had no loan value, either 
privileged or guaranteed, and as a result there was nothing upon which the auto- 
matic provision of the policy could operate. 

It will be noted by the above-quoted provisions of the policy, that under the 
heading “Nonforfeiture Provisions,” after three full years’ premiums have been 
paid and the policy is in full force and effect, the insured may have elected, prior 
to the expiration of any grace period and upon proper surrender of the policy, to 
have received the then cash value or have applied the cash value to purchase; also 
that, under the heading “Privileges” and subheading “Loans,” it is provided that, 
after three full years’ premiums have been paid, the company will advance upon 
proper assignments and delivery of policy and upon the sole security thereof a sum 
which with interest shall not exceed the cash value at the end of the then cur- 
rent policy year as stated in the table of guaranteed values; also that, under 
the “Table of Guaranteed Values,” the cash or loan values begin at the end of 
the policy years and in this case at the end of the third policy year. 

It seems to this court that the paramount question in the case is to what feature 
of the policy the automatic provision using the term “loan value” applies. If it 
applies to the provision of the policy under “privileges” permitting loans, then the 
insured had no right to make a loan upon the policy until the third annual premium 
had been paid. If it applies to the table of guaranteed values, no loan value had 
accrued until the end of the third policy year, and the premium for the third policy 
year not having been paid, and the death of the insured having occurred before 
the end of that year, there was no loan value at any time upon which the auto- 
matic provision could operate. 

It must be borne in ‘mind that, while the policy provides that on the payment 
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of the third annual premium there is extended to the insured the privilege to make 
a loan upon his policy in an amount equivalent to the cash or loan value, interest 
deducted, at the end of the third policy year, yet this is nothing more than a 
privilege extended, and, while it is entirely consistent with, it is yet entirely inde- 
pendent of, the guaranteed loan value at the end of the third policy year. 

To hold that the automatic provision applies to the loan privilege instead of 
to the guaranteed loan value would be an attempt to breathe life into a privilege 
extended to, but never exercised by, a man now dead. But to hold that the 
automatic provision applies to the guaranteed loan value relieves a forced construc- 
tion, as the latter is fixed and determined by the contract of insurance, and in 
no sense depends upon a privilege extended, but upon a right guaranteed to the 
insured. 

The third annual premium not having been paid at the beginning of the third 
year, or within the days of grace, the policy lapsed under the “premium payments” 
provision, never having had a loan value. 

Two cases are chiefly relied upon by counsel in support of their divergent 
contentions. Plaintiff cites Friend v. Southern States Life Ins. Co., 80 Okla. 76, 
194 P. 204, and the defendant cites Pacific Mut. Life. Ins. Co. v. Turlington, 140 
Va. 748, 125 S. E. 658. In the latter case is cited Klein v. Ins. Co., 104 U. S. 
88, 26 L. Ed. 662, in which it is said: “Promptness of payment is essential in the 
business of life insurance.” This court has not the time to discuss the two cited cases, 
but notes that the Friend Case was decided by a divided court. It is probable that 
the two cases advance opposite views as to the point here involved, although the 
policies on which those actions were brought are somewhat different in. their 
terminology from the one in the case at bar. No cases have been cited where the point 
has been considered by a federal court. 

In the view which this court takes of the construction of the particular policy 
here involved, it leads to the conclusion that the demurrer to the petition must be 
sustained, and it is so ordered, allowing proper exceptions to the plaintiff. 


MacLAREN v. MUTUAL LIFE INS. CO. OF NEW YORK er at. 
(District Court, D. Minnesota, Third Division. July 21, 1926, as Amended Sep- 
tember 9, 1926. 

14 Federal Reporter (2d) 308. 

1. INSURANCE—STOCKHOLDERS OF BANKRUPT CORPORATION 
HELD, UNDER FACTS STATED, TO HAVE NO RIGHT TO SUR- 
RENDER VALUE OF LIFE POLICIES UNDER WHICH CORPORA- 
TION WAS BENEFICIARY. 

Policies of insurance on the life of an officer of a corporation were payable 
to a trustee under a trust agreement providing that the proceeds should be invested 
in stock of the corporation and distributed among holders of its common stock at 
the time of death of insured. The policies reserved the right to insured to change 
beneficiaries, and the agreement provided that on such change the trust should 
terminate. The corporation became bankrupt during the lifetime of the insured. 
Held, that the then stockholders had no interest in the policies and no right to 
their surrender value. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

3. INSURANCE. 

A corporation, made beneficiary without right of insured to change beneficiary, 
had a vested interest in the policies, but consent to a change of beneficiary termi- 
nated such interest. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4. INSURANCE. 

Voluntary payment of premiums on life policies by one neither insured nor 
beneficiary gives him no right to the proceeds. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


5. INSURANCE—TRUSTEE HELD ENTITLED TO SURRENDER VALUE 
OF LIFE POLICIES ON WHICH BANKRUPT CORPORATION PAID 
PREMIUMS AS BENEFICIARY. 

A corporation which was in effect beneficiary under insurance policies on the 
life of its principal officer and stockholder, and which paid the premiums thereon, 
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and carried their surrender value on its books as an asset, had an interest in the 
policies, and on its bankruptcy, while they remained the property of insured, their 
surrender value was an asset of its estate to which its trustee was entitled irom 
the company on surrender of the policies. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


In Equity. Suit by C. D. MacLaren, trustee in bankruptcy of the American 
Range & Foundry Company, against the Mutual Life Insurance Company of New 
York and others. Decree ordered. 

Todd, Fosnes & Sterling, and Richard Converse, all of St. Paul, Minn., for 
plaintiff and for defendant Mercantile Trust Co. 

Ambrose Tighe, of St. Paul, Minn., for Mutual Life Ins. Co. of New York. 

Edward P. Kelley, of Minneapolis, Minn., for defendants C. W. Nye and 
Louis L. Collins. 

Orin M. Oulman, of Minneapolis, Minn., for common stockholders of the 
American Range & Foundry Co. 


SANBORN, District Judge. On the 24th day of August, 1918, the life of C. W. 
Nye, vice-president of the Minnesota Stove Company, was insured by the defendant 
Mutual Life Insurance Company of New York for $50,000, under six policies, in 
which the stove company was named as beneficiary. Under these policies the in- 
sured was without right to change the beneficiary. On October 30, 1920, five more 
policies of insurance were obtained from the same company upon the same life, 
aggregating $50,000, in all of which the Mercantile Trust Company of St. Louis, 
Mo., or its successors, as trustee under declaration of trust dated October 23, 1920, 
was named as beneficiary. These policies gave the right to the insured to change 
the beneficiary, and each of them contained the following clause: 

“The insured has reserved to himself the right to exercise the following privi- 
leges accruing under the terms and conditions of this policy, namely, to surrender 
this policy for its cash value, and to secure loans from the company on this policy, 
and to assign the same as collateral security for such loans.” 

On the 19th day of October, 1920, a resolution was adopted by the board of 
directors of the Minnesota Stove Company as follows: 

“Whereas, this company is the beneficiary in certain life insurance policies 
issued by The Mutual Life Insurance Company of New York upon the life of 
Charles W. Nye; and 


“Whereas, the directors of this company deem it advisable to authorize the said 
Mutual Life Insurance Company -to change the beneficiaries in all said policies 
so issued by the said Insurance Company: 

“Be it resolved that The Mutual Life Insurance Company of New York be 
and is hereby authorized to substitute as beneficiary such beneficiary as may be 
hereafter designated by said Charles W. Nye in all policies of insurance issued by 
said company upon the life of ‘Charles W. Nye and wherein the Minnesota Stove 
Company is made a beneficiary; the numbers of said policies being 2519620, 2519622, 
2519624, 2519626, 2519628, and 2519630.” 

On the 29th day of March, 1921, a trust agreement was executed by C. W. 
Nye and the defendant Mercantile Trust Company, dated October 23, 1920, in which 
Nye represented that his life was insured in the Mutual Life Insurance Company of 
New York for $100,000. He agreed that the premiums would be paid by him; that 
the proceeds of the policies should be paid to the trustee upon his death; that it 
should manage and control the trust estate for the benefit of the stockholders of 
the American Range & Foundry Company; and he granted to the trustee authority 
to invest the trust fund for the best interests of the beneficiaries in the common 
stock of the American Range & Foundry Company, the stock to be purchased from 
the company, and, after the fund was so invested, to distribute the stock pro rata 
to the common stockholders of the company who were such at the time of his 
death in proportion to their holdings. This provision is contained in the agreement: 

“The grantor reserves the right to change the beneficiary in any or all of 
the above-mentioned policies, and such change of beneficiary shall operate as a 


revocation of this trust as to the policies in which a change of beneficiary is so 
made.” 


The policies referred to in the trust agreement are the eleven policies above 
referred to. The beneficiary in the policies dated August 24, 1918, pursuant to 
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the authorization given by the Minnesota Stove Company to C. W. Nye, was 
changed by him, and the {following notation is found on each of the policies: 

“The beneficiary is changed to the Mercantile Trust Company or its successor, 
as trustee under an agreement made the 29th day of March, 1921, between the 
insured, Charles W. Nye, and the said Mercantile Trust Company, as trustee. 

“The right to revoke this designation of beneficiary is reserved to the insured. 

“New York, N. Y., April 20, 1921. 

“George C. Keefer, Secretary.” 

The American Range & Foundry Company was a Delaware corporation, or- 
ganized in 1921 to take over the business, assets, and liabilities of the Minnesota 
Stove Company, and on May 1, 1923, it succeeded in the business and property of 
the Minnesota Stove Company, and the stockholders of that company became stock- 
holders of the American Range & Foundry Company. The policies of insurance 
remained in the possession of the Minnesota Stove Company and the American 
Range & Foundry Company, its successor, and all premiums were paid by those 
companies, and none by C. W. Nye, who was at all times an active officer and 
the largest stockholder. 

The Minnesota Stove Company and the American Range & Foundry Company, 
until the middle of the year 1923, were solvent, and had a surplus, and there is 
nothing in the record to prove that the American Range & Foundry Company be- 
came insolvent until the summer of 1924. On October 27, 1924, it was adjudged 
a bankrupt upon an involuntary petition, and on the 7th day of November, 1924, 
C. D. MacLaren, the plaintiff herein, was duly appointed and qualified as trustee 
in bankruptcy. 

On the 9th day of October, 1925, C. W. Nye, by letter addressed to the defend- 
ant Mutual Life Insurance Company of New York appointed Louis L. Collins 
the beneficiary in all of the policies of insurance referred to. The change was never 
noted upon the policies because they were in the possession of the trustee in bank- 
ruptcy, and are now in his possession. 

This suit is brought by the plaintiff to have it determined that he is entitled 
to the cash surrender value of the policies, which amounts to approximately $7,500, 
he having made demand therefor, and to compel the defendant insurance company 
to pay it. The defendant C. W. Nye claims to be the owner of these policies, the 
defendant Mercantile Trust Company joins in the prayer of the complaint, and the 
common stockholders, who have been joined as defendants in the action, assert their 
right to the surrender value. The insurance company is stakeholder, and willing 
to abide whatever order the court may make with respect to the disposition of the 
policies or the. cash surrender value thereof, 

The claim of the plaintiff is based upon the facts that the American Range & 
Foundry Company and its predecessor, the Minnesota Stove Company, paid all of 
the premiums upon these policies, retained possession of them, had a_ beneficial 
interest in them, that the cash surrender value was carried as an asset upon the 
books of such company and its predecessor, and that C. W. Nye, as an officer, in 
the bankruptcy proceedings scheduled the cash surrender value as an asset of the 
American Range & Foundry Company. 

The defendant C. W. Nye bases his claim of ownership of the policies upon the 
facts that he is the insured named in the policies, that either the policies themselves 
or the trust agreement gave him the right to change the beneficiary and that the 
trust agreement provided that, upon such change being made, the trust should be 
terminated. 

The common stockholders base their claim to the policies or their cash sur- 
render value upon the proposition that the trust agreement inured to their benefit; 
that the premiums were paid by the American Range & Foundry Company for 
them; and that they are in the position of beneficiaries who have paid premiums. 

{1] Taking up first the claim of the common stockholders: Whatever rights 
they have are theirs by virtue of the trust agreement. The trust agreement con- 
templates that, upon the death of C. W. Nye, the trustee shall collect the proceeds 
of these policies, shall invest them in the common stock of the American. Range & 
Foundry Company, and shall distribute the stock pro rata to the common stock- 
holders of the company who are such at the time of the grantor’s death. There 
is nothing in the agreement whatsoever to indicate an intention that the stock- 
holders of the company, during the life of C. W. Nye, shall have any vested interest 
in the policies of insurance, or can be said to be the beneficiaries of the trust 
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agreement. Furthermore, the agreement specifically provides that the grantor may 
change the beneficiary, and that such change shall operate as a revocation of the 
trust as to the policies in which the change is made. There is nothing which 
limits the changing of the beneficiary to a time when the American Range & 
Foundry Company is solvent, and the right to make the change would therefore 
continue until the death of Nye. It is obvious, therefore, that, unless the court 
should disregard the terms of the agreement pursuant to which th: stockholders 
claim an interest, they can have no right to the policies or the surrender value 
of them. They are in no better position than they would have been had the policies 
been made payable to them, subject to a right to change the beneficiary. They had 
merely an expectancy. 

[2,3] The trustee has whatever rights the American Range & Foundry Com- 
pany would have had had there been no bankruptcy proceeding. If the policies, or 
any rights in connection with them, were an asset of the company, they are an 
asset which the trustee would have a right to liquidate. Nye was the insured. In 
the last five policies he specifically reserved the right to surrender them. The 
Minnesota Stove Company originally had a vested interest in the first six policies. 
Washington Central Bank v. Hume, 128 U. S. 195, 9 S. Ct. 41, 32 L. Ed. 370; 
Mutual Benefit Life Ins. Co. v. Swett, 222 F. 200, 137 C. C. A. 640, Ann. Cas. 
1917B, 298; Royal Arcanum v. Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 
1182, 1 A. L. R. 966. By consenting that the insurance company might change the 
beneficiary to such person as Nye might designate, this vested interest was waived, 
and thereafter the policies were as though they contained a provision for a change of 
beneficiary. The trust agreement given by Nye to the Mercantile Trust Company 
was with the consent of the American Range & Foundry Company. After that 
agreement, it was no longer a named beneficiary. 

[4,5] It is, of course, well settled that voluntary payment of premiums by 
a person who is neither the insured nor beneficiary in a policy of insurance gives 
him no rights to the proceeds. Royal Arcanum v. Behrend, supra; Lyons v. Mac- 
cabees, 192 App. Div. 109, 182 N. Y. S. 212. But the American Range & Foundry 
Company was more than a volunteer. It was buying protection for itself and its 
stockholders against the death of C. W. Nye, its largest stockholder and principal 
officer. It paid for more than protection, however, because, by virtue of the pay- 
ments which it made, a reserve was accumulated, which represented the difference 
between premiums paid, with interest, and the cost of protection. Penn Mutual 
Life Ins. Co. v. Lederer, 252 U. S. 523, 40 S. Ct. 397, 64 L. Ed. 698. 

It is tvident that Nye was acting for the company in dealing with this insur- 
ance until it became bankrupt, when he had no further interest in it. He treated 
the cash surrender value as a company asset, not a personal asset. He does not 
claim it as a gift or as compensation to him. If he had died without changing the 
beneficiary, the company could not have claimed a lien on the policies for the 
premiums paid, but, under the trust agreement, it would have received $100,000 from 
the trustee for stock which would have been distributed pro rata to its shareholders, 
so that it would have had the proceeds and been substantially in the same position as 
though it had been the beneficiary named in the policies. The company, therefore, 
did have a contingent interest or expectancy. It paid premiums, retained the policies, 
carried their cash surrender value as an asset, all with the knowledge of Nye, an 
officer in active charge of its affairs. This indicates an agreement or understanding 
that it was interested in the policies to that extent. 

The plaintiff would not be entitled to the return of premiums paid by the 
company, with interest, because part of the premiums was paid for the protection 
which the company wanted. Royal Arcanum v. Behrend, sapra. The reserve which 
was built up, which was above the cost of protection, is the most that Nye could 
be expected to reimburse it for. 

Courts have required that premiums paid by persons not parties to a contract 
of insurance should be repaid. Lyons v. Maccabees, supra. 

In the case of Brown v. Home Life Ins. Co. (D. C.) 3 F.(2d) 661, the trustee 
in bankruptcy of the company which had paid insurance premiums upon the policies 
of the deceased, in which it was beneficiary, prior to a change of beneficiary, was held 
entitled to a return of the premiums with interest. 

In the case of Royal Union Mut. Life Ins. Co. v. Lloyd (8 C. C. A.), 254 
F. 407, 165 C. C. A. 627, premiums had been paid by a beneficiary upon the under- 
standing that so long as she paid the premiums the insurance should be continued 
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in her favor. The insured changed the beneficiary. It was held that the change was 
effective and that the question as to whether she was entitled to any relief was 
not in the case. The court said: 

“In this case the company indorsed the change of beneficiaries on the policy 
without knowledge of any claim by the plaintiff of an understanding with her 
husband that she was to remain the beneficiary while she kept the premiums paid. 
As stated in the case of Supreme Council of Royal Arcanum v. Behrend, supra, 
the remedy to enforce any contract of that kind is not to be applied in a suit on 
the policy between the original beneficiary and the company.” 

In this proceeding the parties are asking this court to determine their rights 
to the policies in question, which presents a different situation. 

The trustee asks for the cash surrender value as against the insurance com- 
pany, but contends that, if Nye was to have had these policies, he should have 
paid all premiums and interest. In view of the fact that it was the cash surrender 
value of the policies that was carried as an asset of the company, and represented 
its contribution over the actual cost of protection, the adjustment with Nye, if 
one had been made, should have been made on that basis. 

Prior to the revocation of the trust agreement, on October 9, 1925, by the 
appointment of Louis L. Collins as beneficiary, Nye was the owner of the policies, 
subject to the trust agreement and subject to the right of the trustee in bankruptcy 
of the American Range & Foundry Company to have their cash surrender value 
from Nye before they were delivered to him. It appears that the demand upon the 
insurance company for the surrender value of the policies was made by the trustee 
in March, 1925, within three months of default in payment of premiums, and some 
six months prior to the appointment of Louis L. Collins, by Nye, as beneficiary. 
At that time, the trust agreement had not been revoked. Nye has at no time since 
paid or offered to pay to the trustee the amount of the cash surrender value of 
the policies, although he had demanded their possession. During this litigation, he 
has at no time offered to do equity by paying this amount, nor does he now offer 
to pay it. He takes the position that the trustee is not entitled to the cash sur- 
render value, but that he is entitled to the policies and any benefits under them. 

A decree may be entered that the plaintiff is entitled to the present cash surrender 
value of these policies, and that upon the payment thereof to him by the defendant 
insurance company, upon the surrender of the policies, it shall be discharged from 
all liability thereunder. The costs and disbursements of the defendant insurance 
company may be taxed against the defendant Nye and the plaintiff. 

It is so ordered. : 


NEW YORK LIFE INS. CO. v. REES. (No. 7052.) 
(Circuit Court of Appeals, Eighth Circuit. August 21, 1926.) 


14 Federal Reporter (2d) 362 

1. INSURANCE. 

Pledge of life policy, made in Oklahoma, all parties being citizens of Oklahoma, 
was an Oklahoma contract. 
(For other cases, see Insurance, Dec. Dig. § 222.) 

2. INSURANCE—CONTRACT OF SURRENDER OF LIFE POLICY 
CLOSED IN OKLAHOMA, WAS AN OKLAHOMA CONTRACT 
Contract of surrender of life policy, closed in Oklahoma by delivery of foreign 

insurer’s check for the surrender value by its agent and delivery of policy to that 

agent, was an Oklahoma contract, since the place of a contract is where the last 
act was done essential to the meeting of the minds. 
(For other cases, seé Insurance, Dec. Dig. § 240.) 

3. INSURANCE—WHERE PLEDGE AND SURRENDER BY PLEDGEE TO 
INSURER OF LIFE POLICY WERE OKLAHOMA CONTRACTS, 
PLEDGEE HAD NO RIGHT TO SURRENDER POLICY WITHOUT 
COMPLYING WITH OKLAHOMA LAWS (COMP. ST. OKL. 1921, §§ 
4123, 8200, 8201, 8204, 8205, 8210). 

Where pledge and surrender of life policy to insurer were made in Oklahoma, 

Oklahoma statutes were part of contracts ,and there was no error in charging that 


pledgee had no right to surrender policy without demand notice and sale as required 
by Comp. St. Okl: 1921, §§ 4123, 8200, 8201, 8204, 8205, 8210. 


(For other cases, see Insurance, Dec. Dig. § 222.) 





Life] New York Life Ins. Co. v. Rees 1043 


6. INSURANCE. 

Estoppel of one making absolute assignment of life policy to another, who sur- 
rendered it for its surrender value, to say that the assignment was a pledge is an 
affirmative defense. 


(For other cases, see Insurance, Dec. Dig. § 222.) 
7. INSURANCE. : 

Instruction that assignment of life policy by assured and beneficiary transferred 
every right and benefit of either was properly refused; evidence being preponderant 
that the assignment was a pledge. 

(For other cases, see Insurance, Dec. Dig. § 222.) 


8. INSURANCE—WHERE ONLY APPROACH TO PLEADING AND PROOF 
OF ESTOPPEL TO CLAIM THAT ASSIGNMENT OF LIFE POLICY 
WAS PLEDGE, WAS REQUEST TO FURTHER CHARGE THAT IN- 
SURER WOULD NOT BE BOUND BY PLEDGE RELATION IN AB- 
ea OF NOTICE OF IT, DEFENSE WAS PROPERLY NOT SUB- 
MITTED. 

In action on life policy, assigned by assured and beneficiary, and surrendered 
for its surrender value by the assignee, where beneficiary claimed assignment was a 
pledge. which, insurer, denied, refusal to submit defense of estoppel of beneficiary 
was proper, where only approach to pleading and proof of estoppel was request to 
further charge that insurer was not bound by the pledge relation in absence of notice 
to insurer that policy was held as collateral. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

In Error to the District Court of the United States for the Eastern District of 
Missouri; Charles B. Faris, Judge. 

Action on policy of life insurance by Ellen M. Rees against the New York 
Life Insurance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Frank H. Sullivan and James C. Jones, Jr., both of St. Louis, Mo. (James C. 
Jones, Lon O. Hocker, and Eugene H. Angert, all of St. Louis, Mo., on the brief), 
for plaintiff in error. 

Chauncey H. Clarke, of St. Louis, Mo., for defendant in error. 

‘Before Sanborn, Circuit Judge, and Munger and Johnson, District Judges. 

Wa ter H. SANBORN, Circuit Judge. On February 4, 1916, the New York Life 

Insurance Company, by its policy of that date, insured the life of Charles A. Rees for 

the benefit of his wife, Ellen M. Rees, in the sum of $4,000. Mr. Rees died on 

October 31, 1922. About March 4, 1917, Mr. Rees was indebted to the Guaranty 

State Bank of Muskogee, Okla., to the amount of about $3,150, evidenced by his 

promissary notes, with Natt T. Wagner as surety thereon. At that time Mr. and Mrs. 

Rees made an absolute written assignment of the policy “and all dividend, benefit and 

advantage t obe had or derived therefrom, subject to the condition of the said 

policy and the rules and regulations of the company” to the bank, and delivered 
that assignment and policy to it. The policy provided that its owner was entitled on 
application to receive from the insurance company its cash surrender value. About 

January 12, 1922, that value was $769.76. The bank applied to the insurance com- 

pany for this surrender value, presented and delivered to the company the policy 

and the written assigiment of it by Mr. and Mrs. Rees to the bank, and the com- 
pany paid to the bank that $769.76 and took the policy and the assignment. 

After the death of Mr. Rees, Mrs. Rees, the plaintiff, brought this action against 
the insurance company for the $4,000 specified in the policy. The company answered 
that it was not liable because the plaintiff and her husband had assigned the policy 
to the bank, the bank had applied for and received the surrender value of the policy 
and had delivered up to it the assignment and the policy pursuant to its terms. Mrs. 
Rees replied, first, that the bank had no corporate authority to buy or sell the insur- 
ance policy, and second, that, although the written assignment of the policy to the 
bank was by its terms absolute, the real transaction between Mr. and Mrs. Rees and 
the bank, made at the time of the assignment, was a mere pledge of the policy by 
them to the bank to secure the indebtedness of Mr. Rees to it for about $3,150, and 
that the lien of the pledge had never been foreclosed by demand of payment, public 
notice, or proposed sale, public or private, as required by sections 4123, 8200, 8201, 
8204, 8205, and 8210, of Bunn’s Compiled Statutes of Oklahoma, so that the bank 
had never become the owner of the policy but remained a mere pledgee, without right 


a 
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to sell or surrender it. Upon these pleadings the case was tried to a jury, which 
returned a verdict for Mrs. Rees. 

The court submitted to the jury the question whether the assignment from Mr. 
and Mrs. Rees to the bank was an absolute assignment of the policy to it or a pledge 
of the policy to secure the payment of the debt of Mr. Rees to the bank and charged 
them that, if it was an absolute assignment to the bank, then it carried with it every 
right the ‘assured had in or under the policy, including the right to surrender it and 
to take the surrender value therefor, and that their verdict should be for the de- 
fendant; but that, if they believed and found that the bank held it merely as security 
for the payment of the debt due to the bank by Mr. Rees, then the defendant, the in- 
surance company, took no better title than the bank, and they ought to find a verdict 
for the plaintiff. As under this charge the jury found for the plaintiff, they must 
have found that the transaction between Mr. and Mrs. Rees and the bank was not 
an absolute assignment or sale of the policy, but was a mere pledge thereof to secure 
the debt of Mr. Rees. 

The first complaint of the insurance company of the trial in this case is that the 
court charged the jury that, if the transaction was a pledge and Mr. Rees did not tell 
the owner of the pledge or its agent to take the surrender value of the policy, the 
duty was imposed upon it (the owner) to make demand of Mr. Rees of the payment 
of the debt secured and to give notice to him, if he could be found, of a proposed sale 
of the property pledged in accordance with the provisions of the statutes of Oklahoma, 
and that, in the absence of such demand and notice and compliance with the statutes, 
the bank never acquired the ownership of the pledged property or the right to 
surrender the policy. Counsel cite many authorities in support of the general rule 
that a pledgee of an insurance policy may under various circumstances and laws 
rightfully take the surrender value of and surrender the pledged policy. The court, 
below, however, was of the opinion that, notwithstanding the law and the rules gov- 
erning under other circumstances and under various statutes the rights of pledgor 
and pledgee, the rights of the parties in this case must be governed and enforced in 
accordance with the statutes of the state of Oklahoma. Those statutes provided : 

“The sale by a pledgee of property pledged must be made by public auction.” 
Section 8204. 

“A pledgee cannot sell any evidence of debt pledged to him, except the obligations 
of governments, states or corporations.” Section 8205. 

“A pledgee must give actual notice to the pledgor of the time and place at which 
the property pledged will be sold, at such reasonable time before the sale as will en- 
able the pledgor to attend.” Section 8201. 

And section 4123 provided that: “No bank shall employ its moneys, directly or 
indirectly, in trade or commerce, by buying or selling goods, chattels, wares or mer- 
chandise: * * * Provided, that it may sell any personal property which may come 
into its possession as collateral security for any debt or obligation due it, upon posting 
a notice in five public places in the county wherein the property is to be sold, at least 
ten days before the time therein specified for such sale, and which said notice shall 
contain the name of the bank and the name of the pledgor, the date of the pledge, the 
nature of the default and the amount claimed to be due thereon at the date of the 
notice; a description of the pledged property to be sold and the time and place of 
sale.” 

[1, 2] At the time the pledge was made, and at the time the contract of surrender 
of the policy was made, Mr. and Mrs. Rees were citizens and residents of Oklahoma, 
the Guaranty State Bank was a corporation of the state of Oklahoma, and the de- 
fendant, the insurance company, was a corporation of the state of New York. The 
contract or pledge was an Oklahoma contract; it was made in Oklahoma, and all the 
parties to it were citizens of Oklahoma. The contract of surrender was also an 
Oklahoma contract; it was made by a written request in January, 1922, by the 
Guaranty Bank for the surrender value of the policy which was granted by the insur- 
ance company ; and the contract was closed in Oklahoma by the delivery of the insur- 
ance company’s check for the surrender value of the policy by its agent in Oklahoma 
to the Guaranty Bank and the latter’s acceptance thereof and its delivery of the policy 
to that agent in the state of Oklahoma. The test of the place of a contract is the 
place at which the last act was done essential to os meeting of the minds of the 
parties. Clark v. Belt, 223 F. 573, 577, 138 C. C. ; Northwestern Mut. Life Ins. 
Co. v. McCue, 223 U. S. 234, 247, 32 S. Ct. 220, 6L. Ed. 419, 38 L. R. A. (N. S.) 
57. The last act in this case was done in thestate of Oklahoma. 
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[3] As these contracts were made in the state of Oklahoma, the statutes of 
Oklahoma relating to such pledges were as much parts of these two agreements as if 
they had been written into them (Armour Packing Co. v. United States, 153 F. 1, 
19, 82 C. C. A. 135, 14 L. R. A. [N. S.] 400); and there was no error in the charge 
of the court that the failure of the owners of the pledge to comply with the statutes 
of Oklahoma as to demand, notice, and sale, left the right of the bank that of a mere 
pledgee without ownership or right to convey or surrender the policy without first 
demanding payment of the debt and making sale of the property at public auction 
aiter the notices provided by the statutes. 

[4, 5] The next contention of counsel for the insurance company is that the 
plaintiff as against it is estopped by the absolute assignment of the policy, which she 
and her husband signed and delivered to the bank and in reliance upon which it paid 
the surrender value of the policy, from claiming or defending on the ground that the 
assignment was a mere pledge and that the court erred in its charge that the insur- 
ance company had no better title than the bank. The general rule of Jaw that the 
owner of property who clothes another with the apparent title or power of disposition 
of it whereby a third party is induced to purchase or deal with it to his injury is 
estopped as against the latter from denying that the apparent was not the true title 
is familiar and indisputable. Indispensable elements of ‘such an estoppel are (1) in- 
tentional or careless misrepresentation of known and material facts inconsistent with 
the subsequent claim of the party’ who invokes the misrepresentation; (2) ignorance 
oi the truth and absence of equal means of knowledge of the party who claims the 
estoppel; (3) action by the latter, induced by the misrepresentation; and (4) injury 
to the latter if the truth be permitted to be proved. 

[6] It may be that, if the defendant had pleaded as a defense to this action (1) 
that the plaintiff and her husband intentionally or carelessly by their assignment of the 
policy misrepresented the pledge they made to secure Mr. Rees’ debt to be an absolute 
assignment of the policy; (2) that the insurance company was ignorant of that fact 
and of the truth and without equal means of knowledge of it, (3) that it acted in 
reliance upon the misrepresentation; and (4) thereby was induced to pay out the 
$769.76, the surrender value of the policy, to its injury in that or any other substan- 
tial amount; and if it had proved the facts thus pleaded, it would have been error 
for the court to have instructed the jury that, if the transaction between Mr. and 
Mrs. Rees and the bank was a pledge, the insurance company had no better title to 
or equity in the policy than the bank. 

Such an estoppel, however, is an affirmative defense; it ought to be pleaded; an 
opportunity ought to be given to the plaintiff to deny the allegations of its existence 
and to produce evidence in support of its denial if such an estoppel is relied upon. 
No such defense was pleaded in this case. The plaintiff alleged the existence of the 
policy, the death of Mr. Rees, that the plaintiff was the beneficiary, and that the 
company had failed to pay the insurance. The defendant answered that Mr. and Mrs. 
Rees had made the written assignment of the policy to the bank, attached a copy of it 
to its answer, that the bank had surrendered the policy to the insurance company, and 
it had paid $769. 76, the surrender value thereof therefor. It answered nothing more; 
it pleaded nothing more, nothing else. The plaintiff replied, among other things, that 
the policy was never in reality sold or assigned to the bank, but was merely pledged 
to it to secure a debt of Mr. Rees, and that the pledge had never been redeemed or 
foreclosed. The defendant made no motion to amend its answer or to plead an 
estoppel, and the case was tried on the issues which these pleadings presented. When 
the trial ended, the evidence was substantial and preponderant that the actual trans- 
action between Mr. and Mrs. Rees and the bank was a pledge and not a sale or an 
absolute assignment of the policy. 

[7] Thereupon, the insurance company made a motion that the court instruct the 
jury to return a verdict in its favor, which the court denied. If then presented several 
requests for instructions to the jury, which were denied. The first of these instruc- 
tions presented in the record was that the assignment was unlimited in its terms, that 
its legal effect was to transfer to the bank every right and benefit either Mr. or Mrs. 
Rees had under the terms of the policy including the right to surrender the policy, 
and that, as the bank had acted under this assignment in surrendering the policy, the 
iury should return a verdict for the defendant. This request was properly denied, 
because the evidence was so persuasive and preponderant at that time that the trans- 
action when the written assignment was made was a pledge and not an absolute assign- 
ment that the court could not take that question from the jury in that way. But the 
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request for the insruction demonstrates the fact that at that time the insurance com- 
pany still adhered to the defense which it had pleaded in its answer that the assign- 
ment was absolute and effective, and neither in that request nor in any other request 
for instructions, found in the record before the court delivered its charge, did the 
defendant present the defense of an estoppel of the plaintiff from enforcing its claim 
for the reasons. now urged. 

[8] After the court had delivered its charge to the jury and after counsel for 
the defendant had taken four exceptions thereto and made a request for another in- 
struction to the jury, which was denied, this colloquy was had: 

Mr. Sullivan, counsel for the defendant: “In connection with that we ask your 
honor to charge the jury that the defendant would not be bound, in view of the terms 
of this assignment, by the state of affairs between Rees and the bank, with respect 
to the bank’s right to surrender the policy, in the absence of some showing of .notice 
to us that the bank held the policy as collateral security.” 

This was as near as the defendant came at this trial to presenting. effectually 
by pleading and proof the defense of a personal estoppel of the plaintiff from pre- 
senting and enforcing her claim under its policy, and it came so late and was so 
obscure and so inconsistent with the defense pleaded and tried that there was no 
error in the refusal of the court to submit it to the jury. Choctaw O. & G. R. Co. v. 
Jackson, 192 F. 792, 801, 114 C. C. A. 12; Louisville & N. R. Co. v. Womack, 173 F. 
752, 759, 97 C. C. A. 559. 

[9] There were other complaints of this trial. Natt T. Wagner, a witness for the 
plaintiff, who was surety on the debt of Rees to the bank which the policy was pledged 
to secure, testified that in 1921 he had a conversation with Edmondson, the vice- 
president of the bank, in which the latter agreed to hold the policy as security for 
him as surety so that, if he paid the debt of Rees, he might have the benefit of that 
security. The only objection to this testimony at the time of its admission was that 
it was a conclusion, and that objection was baseless. 

{10] Wagner also testified on his direct examination that, “wanting to know 
what the loan value of the policy was at that time, I discussed the matter with Mr. 
Gaddy, the agent of the New York Life Company, asking him what the loan value 
of the policy would be, anticipating I would have the notes all paid up within reason- 
able length of time. Mr. Gaddy informed me aproximately what the loan value of 
the policy would be. As I stated before, there was hardly ever two or three months 
elapsed when I passed—” At this point counsel for the defendant said: “I object 
to that, you were not asked that.” And the court said to the witness: “No; do not 
tell that.” Counsel. for the defendant in his cross-examination drew out of the wit- 
ness Wagner his testimony that Gaddy was the special agent and the general agent 
of the defendant in its Oklahoma City office in Eastern Oklahoma, that he solicited 
insurance for it and settled claims and attended to all business in Eastern Oklahoma 
and handled all claims necessary to be settled out of the Oklahoma City office, and 
that the defendant sent the check for the surrender value of the insurance policy to 
Gaddy to deliver to the bank. At the close of this cross-examination, counsel for the 
defendant made a motion to strike out the testimony of Wagner in his direct examina- 
tion which had been received without objection to the effect that he asked Gaddy what 
the loan value of the policy was, discussed the matter with him, and Gaddy told him 
about what it was, and the court denied the motion, and the defendant excepted. Counsel 
have exhaustively argued that this was a fatal error. But after the receipt of this 
evidence on direct examination without objection, and after extended cross-examina- 
tion upon it, the grant or the denial of the motion to strike it out rested in the sound 
discretion of the court, and it does not seem to us that it committed any abuse of 
that discretion in its denial of the motion. Again, if it had been error to deny the 
motion, it would not have been a fatal or prejudicial errar, but a harmless one. As 
we have shown the onl¥ issue of fact under the pleadings, the course of the trial, and 
the evidence which this evidence could have affected was the issue of sale or pledge 
of the policy, and there was no evidence of a sale of the policy but the written agree- 
ment, while all the witnesses, those for the plaintiff and those for the defendant, who 
knew and testified to the facts decisive of that issue, testified that it was a pledge and 
not a sale, and there is no doubt in our minds that, if this conversation between 
Wagner and Gaddy had been stricken out, the verdict of the jury would have been 
the same that it was with it in. 

[11] There were other alleged errors in the rulings on the admission and ex- 
clusion of evidence, but a studious examination of each of them has convinced that 
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none of them if erroneous could have been so prejudicial to the defendant as to have 
affected in any way the verdict against it in this case, and our conclusion is that the 
judgment must be affirmed. 


FREEMAN v. METROPOLITAN LIFE INS. CO. (No. 16993.) 
(Court of Appeals of Georgia, Division No. 2. Sept. 23, 1926.) 
134 Southeastern Reporter 639 
1. INSURANCE. 


Life insurance policy, limiting liability if insured within one year die by his own 
hand or act, held to refer to death by suicide only, and not to accidental death from 
insured’s own act. 

(For other cases see Insurance, Dec. Dig. § 465.) 

4. INSURANCE. 

Where insurer admitted death of insured, written proof thereof was irrelevant 
and immaterial to establish any issue. 

(For other cases see Insurance, Dec. Dig. § 659[1].) 


Error from Superior Court, Floyd County; Jas. Maddox, Judge. 

Suit by R. L. Freeman against the Metropolitan Life Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. Reversed. 

Denny & Wright, of Rome, for plaintiff in error. 

Maddox, Maddox & Mitchell, of Dalton, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. [1] 1. A provision in a life insurance policy which limits liability 
in the following terms has reference to death by suicide only, and not to an acci- 
dental death without suicidal intent, although death may have been caused by the 
insured’s own hand or act: 

“Suicide. If the insured within one year from the date of issue hereof die by 
his own hand or act, whether sane or insane, the liability of the company hereunder 
shall be limited to an amount equal to the premiums which have been received, with- 
out interest.” 

[2] 2. In a suit by the beneficiary upon a policy, where liability was denied by 
the defendant solely upon the ground that the death of the deceased was caused by his 
own hand or act, a charge by the court to the effect that, if the insured committed 
suicide or caused his death by his own act or hand, the plaintiff could not recover 
the amount of the policy tended to leave upon the jury the impression that the plain- 
tiff could not recover if the insured had accidentally, and not with suicidal intent, 
caused his death by “his own act or hand.” The charge was error, and requires a 
new trial. 

[3-5] 3. The verdict of the corner’s jury which found that the deceased came to 
his death by his own hand was not an adjudication against the plaintiff in a suit upon 
the policy. The verdict amounted to no more than hearsay, and was not competent to 
establish the cause of the death of the insured. Since the insurance company admitted 
the death of the insured, and defended against the suit upon the ground that he came 
to his death by his own hand or act, the written proof of death filed with the com- 
pany by the plaintiff, which was relevant only to establish the fact of death, which 
was undisputed, was irrelevant and immaterial to establish any issue. Since the proof 
of death, which was admitted in evidence when offered by the defendant, contained 
as a part thereof the verdict of the coroner’s jury to the effect that the death of the 
deceased was caused by his own hand, and also contained as a part thereof the evi- 
dence adduced before the coroner’s jury. all of which was hearsay, it was prejudicial 
to the plaintiff, and its admission in evidence over the plaintiff’s objection on the ground 
of irrelevancy was error. 

[6] 4. Whether the death of the insured, if caused by his own hand, was in- 
flicted with suicidal intent involved an inquiry into the insured’s state of mind at the 
time of death. Any statement or declaration made by the insured prior thereto that 
he intended to kill himself was not hearsay, and, when made three or four days be- 
fore death, was a substantial fact tending to establish a mental condition, and was 
therefore relevant and properly admitted for the purpose of showing suicidal intent. 

[7] 5. The court having properly charged the jury that the fact of the insured’s 
committing suicide could be established by circumstantial evidence, it was not error, 
in the absence of a timely written request, to fail to further instruct the jury upon the 
nature and character of circumstantial evidence. 
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> No other error appears. 
. A verdict having been rendered for the defendant, under the above rulings the 
sain ‘erred in ov erruling the plaintiff’s motion for a new trial. 
Judgment reversed. 
Jenkins, P. J., and Bell, J., concur, 


WHITMIRE vy. LAWRENCE, BARRY AND STONE COUNTIES MUTUAL 
BENEFIT ASSOCIATION. (No.. 4063.) 
(Springfield Court of Appeals. Missouri. Aug. 31, 1926.) 
286 Southwestern Reporter 842 

3. INSURANCE—REGARDLESS OF WHETHER UNINCORPORATED IN- 
SURANCE ASSOCIATION WAS DOING BUSINESS ILLEGALLY, ITS 
CONTRACTS MAY BE ENFORCED (REV. ST. 1919, §§ 6308, 6309.) 
Although association doing insurance business in which benefits were dependent 

on assessment on members was assessment company, under Rev. St. 1919, § 6155, and 

although it was unincorporated and without supervision of state insurance department 
and perhaps engaged in business contrary to sections 6308, 6309, its contracts may be 
enforced. 

(For other cases see Insurance, Dec. Dig. § 6.) 

5. INSURANCE—CONTRACT OF INSURANCE BY UNINCORPORATED 
SOCIETY, EVIDENCED BY BY-LAW, HELD NOT CHANGED BY SUB- 
aan CHANGE IN BY-LAWS WITHOUT CONSENT OF IN- 
SURE 
Contract of unincorporated insurance association that amount payable should be 

assessment on all members less specified amount, evidenced by by-law in effect at time 

of its execution, was not changed by subsequent change in by-laws limiting amount 
payable without consent of insured. 
(For other cases see Insurance, Dec. Dig. § 54.) 


Appeal from Circuit Court, Lawrence County; Charles L. Hensen, Judge. 

Action by Fred Whitmire against the Lawrence, Barry and Stone Counties 
Mutual Benefit Association. Judgment for defendant, and plaintiff appeals. Re- 
versed and remanded, with directions. 

Thurman L. McCormick, of Kansas City, and R. V. McPherson, of Aurora, for 
eee : 

E. J. McNatt, of Aurora, for respondent. 

BAILEY, J. [1, 2] This is a suit on a contract of insurance brought by the bene- 
ficiary, the son of the insured. The defendant was an unincorporated mutual benefit 
insurance society organized in 1901. Defendant first filed a demurrer to the petition 
setting up, among other things, that the petition shows on its face that the defendant 
is not a legal entity and is incapable of being sued. The record fails to show any 
action taken by the court on this demurrer, but since defendant answered over, it 
may be assumed the demurrer was abandoned. It is doubtful whether this action, if 
the point were preserved, could be maintained against an unincorporated society of 
this character since it possesses none of the earmarks of a fraternal organization. 
See Wichtuechter et al. v. Miller et al., 276 Mo. 322, 208 S. W. 39. No such point is 
raised and we hold, therefore, that defendant, for the purposes of this action can- 
not now stand on that plea. 

The parties agreed to certain facts, in open court, as follows: 

“It is admitted: 

“That Mary L. Whitmire was member of said association, in good standing, at the 
time of her death, and had been for many years prior thereto, and that all of her 
dues were fully paid. 

“That the plaintiff, Fred Whitmire, was the beneficiary under her certificate. 

“That the said Mary L. Whitmire died on the. 16th day of January, 1924. That 
Fred L. Whitmire, as such beneficiary, has been duly paid the sum of one thousand 
dollars ($1,000). That the sums collected on assessments on her death was $1,432.60, 
over and above the sum of 15 cents per capita for each member in such association, 
which was deducted as costs of the collection. 

“That section 11 of the by-laws, prior to January 7, 1924, read as follows: ‘Sec- 
tion 11. The amount of benefits which this association pays to the beneficiary shall 
be the amount of one assessment less 10 cents of each member’s assessment to pay 
the secretary for the expenses of collection of said assessment, also five cents to each 
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member to pay other officers, according to section 4. Unless the death of the member 
be caused directly as the result of his intoxication from the use of intoxicating liquor, 
then in such case any benefit otherwise accruing {rom such membership in this asso- 
ciation shall be declared forfeited.’ 

“That on January 7, 1924, the by-laws were changed at an annual meeting of the 
members of such association, and that it now reads as pleaded in the petition: ‘Sec. 11. 
The amount of benefits which this association shall pay to a beneficiary shall be the 
amount received under the assessment made for the purpose, less 15 cents deducted 
from each member’s assessment for expenses as herein provided, but shall in no event 
exceed the total sum of one thousand dollars ($1,000) ; any sum in excess of one 
thousand dollars ($1,000) received under an assessment shall be placed in the surplus 
funds of the association and shall be used for the payment of the benefits accruing 
subsequently thereto. Unless the death of the member be caused directly as the re- 
sult of his intoxication from the use of intoxicating liquor, then in such case any 
benefit otherwise accruing from such membership in this association shall be de- 
clared forfeited.’ ” 

The trial was to the court and resulted in a judgment for defendant, from which 
plaintiff has appealed. 

Additional facts brought out on the trial indicate that the only contract existing 
between the insured and defendant consisted of the by-laws of the organization. Sec- 
tion 17 of these by-laws provides that the by-laws could only be changed at annual 
meetings or at a special meeting after 30 days’ notice. The change in the by-laws 
heretofore indicated occurred at an annual meeting of the association, and so far 
as appears the action taken was proper. Defendant and plaintiff had some corres- 
pondence relative to the payment of the benefit, and defendant refused to pay more 
than $1,000, for which amount a check was sent plaintiff; this check had written 
thereon, “Payment in full benefits of Mrs. Mary L. Whitmire.” It was dated 
August 21, 1924, and retained by plaintiff until finally cashed, with his indorsement, 
on December 12, 1924. 

But two questions are presented to this court for review, viz.: (1) Was the in- 
sured bound by the change in the by-laws made at the annual meeting of defendant 
association a few days prior to her death, reducing the maximum benefits to $1,000? 
(2) Did the acceptance and cashing of the check for $1,000 with the statement written 
thereon, “Payment in full benefits of Mary L. Whitmire,” amount to an accord and 
satisfaction? No declarations of law were asked or given, and we are unable to de- 
termine upon what theory the case was decided. 

[3] It is first contended by plaintiff that defendant association is an insurance 
company doing business on the assessment plan, within the meaning of section 6155, 
R. S. Mo. 1919. There can be no question that defendant association was doing busi- 
ness on a plan whereby the benefits were dependent upon an assessment upon its mem- 
bers, and in that respect fell within the definition of an assessment company as de- 
fined by the statute referred to. But it was unincorporated and without the super- 
vision of the state insurance department. In this respect it must be considered as an 
organization having no statutory authority to do business in this state and perhaps en- 
gaging in the insurance business in direct contravention of our laws. Sections 6308, 
6309, 6155, R. S. Mo. 1919. But whether it was doing business illegally or not, its 
contracts may be enforced the same as those made by any licensed insurance company 
or society. Schmidt v. Foresters, 228 Mo. 675, loc. cit. 702, 129 S. W. 653. Its status 
was simply that of an unincorporated, unlicensed, voluntary society, organized for the 
purpose of mutual protection and with no object or hope of profit to any individual. 
It issued no certificate of insurance, but its contracts were evidenced only by its 
adopted by-laws. The by-laws, constituting the entire contract of insurance, must 
therefore be looked to in determining the question before us. Section 11 of the by- 
laws, heretofore set out, contained a definite, unequivocal promise to pay a certain 
benefit upon the happening of a particular contingency, to wit, the death of the 
insured. This benefit, at the time the insured became a member of the association, 
consisted of one assessment against all the members, less 15 cents of each member’s 
assessment. It is agreed that at the time of the insured’s death, under the original 
by-laws, the beneficiary of the insured was entitled to receive $1,432.60. Under 
section 11 of the by-laws, as amended on January 7, 1924, the amount of the benefit 
was changed and limited to the sum.of $1,000. It is further admitted that neither 
the insured nor her beneficiary had any knowledge.of the change in the by-laws and 
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never gave their consent thereto either express or implied, unless it may be said the 
original by-laws contained a provision from which such consent may be implied or 
considered waived. The only provision in the by-laws that might possibly be so 
construed is contained in section 17, thereof, which, as heretofore indicated, simply 
provides that the by-laws may be changed at an annual or special meeting by a vote 
of the members present. No case called to our attention has gone so far as to hold 
that such a provision is sufficient to authorize a change in the by-laws decreasing the 
benefits witholt the express consent of the insured. Our Supreme Court has held 
in no uncertain terms that such contracts are binding and cannot be frittered away 
by subsequently enacted by-laws. In Dessauer v. Maccabees, 278 Mo. 57, loc. cit. 
64, 210 S. W. 896, it was held that— 

“The contract rights between the parties regarding the benefits the member is to 
receive under the terms of the policy cannot be destroyed, impaired or taken away 
from him by a subsequently enacted by-law by the association, everi though the 
application for the policy, and the policy itself, contain a provision to the effect thar 
the member is to be bound by and must conform to all the laws then in force, as 
well as such as may t&ereafter be enacted by the association; the provisions regarding 
such subsequently enacted by-laws have been construed and must be construed tu 
mean such by-laws and rules as may be thereafter enacted for the government and 
regulation of the conduct and management of the affairs of the association, and 
prescribing the duties of the members, and not for the purpose of changing, or 
nullifying contracts entered into with its members.” 

In Lewine v. Supreme Lodge of Knights of Pythias, 122 Mo. App. 547, loc. cit. 
563, 99 S. E. 821, 826, the St. Louis Court of Appeals uses language which we con- 
sider particularly in point where it is said that— 

“While we favor freedom of contract in the very largest measure, and adhere 
with firmness to the rule that the parties may, ‘upon entering into contracts of insur- 
ance, provide by competent and pointed stipulation, for the partial or even total 
destruction of the insurance provided, on a named contingency to be the subject of 
subsequent laws, we decline to subscribe to the doctrine that a mere general agree- 
ment, which is susceptible to divers constructions, is sufficient to signify that the 
member contemplated and intended thereby to agree in advance that either a portion 
or the entire beneficial interest in the fund sought to be provided for loved ones, 
should be stricken down and annihilated by subsequently enacted law.” 

The construction placed on insurance contracts by the appellate courts of. this 
state, as exemplified by the foregoing citations, is so firmly established in our juris- 
prudence that a further review of authorities is unnecessary. Defendant maintains 
that this case should be decided according to the law of partnership because, it is 
alleged, the members of an unincorporated society, such as the one here involved, are 
in fact partners. The great weight of authority seems to be opposed to the view 
that unincorporated, benevolent societies constitute partnerships. 19 R. C. L. 1188. 

[4] We do no deem it necessary, however, to enter into a discussion of that 
question, as the pleadings indicate that this case was tried on the theory that defend- 
ant was a legal entity having the capacity to be sued. In other words, defendant was 
sued and answered in effect as a corporation, and it is bound by the pleadings. West 
Mo. Land Co. v. Ry. Co., 161 Mo. 595, 61 S. W. 847. 

[5] The decisions holding that the benefit stipulated in the original contract of 
insurance cannot be changed by a subsequently enacted by-law of the assessment 
insurance company without the assent of the insured are based absolutely on the law 
of contracts, and the conclusions thus reached must be held to apply to an unin- 
corporated society, where, under the pleadings, it has been treated as having corporate 
existence. We are cited to the case of Garretson v. Sovereign Camp, W. O. W.., 210 
Mo. App. 539, 243 S. W. 257, decided by this court, as holding, by analogy, that the 
benefit provided in an insurance certificate of an assessment company may be changed 
by a subsequently enacted by-law. That case simply holds that a fraternal society 
may reasonably increase its insurance rates where the certificate of insurance con- 
tained a provision authorizing and binding the member to such by-laws as might 
thereafter be adopted. We do not consider that case analogous to the one at bar. 
It is clear that assessment companies must, unless the rates are based on established 
mortalitv tables in the first instance, have authority from time to time to make 
reasonable changes in their rates. They are not organized for profit. and their rates 
in many instances are not scientific; the result is that they must in some way be 
enabled to meet emergencies as they arise. This they have been permitted to do by 
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increasing the rate or number of assessments and the Garretson case so holds. This 
cannot be construed as deciding, by analogy, that such associations may likewise, 
without the consent of the insured, decrease the benefits which their certificates or 
other contracts of insurance provide. The contracts of such associations contemplate, 
necessarily, that there may be a change in the assessment, but our Supreme Court has 


held that the power to make a change in the benefit itself cannot be read into the 
contract. 


[6] It follows that the by-law passed January 7, 1924, by defendant associa- 
tion, changing the amount of the benefit to the maximum of $1,000 was of no force 
and effect as to the insured or her beneficiary and plaintiff was, therefore, entitled 
to the full amount of the insurance called for by the terms of the original contract 
evidenced by the by-laws of the association, unles swe may say there has been an 
accord and satisfaction, as urged by defendant. 

The evidence shows that at the time the check for $1,000 was issued to the bene- 
ficiary, purporting to be in full settlement of his claim, the amount which would have 
been due under the original by-laws had been definitely determined. The secretary 
of defendant company testified as follows: 


“Q. Save and except for your amended by-laws, amended January 17, 1924, Fred 
Whitmire would have been entitled to $1,432.60? A. If the by-laws hadn’t been 
changed previous to that. 

“Q. And that the only reason that he wasn’t paid that amount was because of 
the by-laws being changed? A. Yes, sir. : 

“Q. And you say he thought he ought to receive $1,432.60? A. He talked that 
way to me.” 

We have held that defendant was bound by the terms of its original by-laws in 
so far as the insurance feature is concerned. The amount due, to wit, $1,432.60, was 
therefore a liquidated amount when the so-called compromise was made. Brown 
Banking Co. v. Baker, 99 Mo. App. 660, 74 S. W. 454. 


[7] The law is well settled that, if a claim be undisputed or liquidated in 
amount, it is not discharged by payment of a lesser sum, though it was agreed that 
such payment should be accepted in full satisfaction of the whole. Hanson v. 
Crawford, 130 Mo. App. loc. cit. 234, 235, 109 S. W. 98; Stephens v. Curtner, 205 
Mo. App. loc. cit. 258, 222 S. W. 497; Deutmann v. Kilpatrick, 46 Mo. App. 629; 
Riley et al. v. Kershaw, 52 Mo. 224; Wetmore v. Crouch, 150 Mo. 671, 51 S. W. 
738; 1 R. C. L. 184, 11 L. R. A. (N. S.) 1018, note. 

[8] It is conceded that, where there is a bona fide dispute as to the amount due, 
the claim is not liquidated and the acceptance of a lesser amount in payment of the 
whole constitutes a valid discharge of the debt. But respondent contends that where 
a certain amount is conceded to be due and the remainder is in dispute, the payment 
of the conceded portion of the claim is a sufficient consideration to uphold the release 
of the entire claim. There are cases which so hold, among them being Ferguson v. 
Grand Lodge of Iowa, 174 Iowa, 61, 156 N. W. 176, cited by respondent. On the 
other hand we have such cases as Demeules v. Jewel Tea Co., 103 Minn. 150, 114 
N. W. 733, 14 L. R. A. (N. S.) 954, 123 Am. St. Rep. 315, which holds that the 
retention of a check by an employee for the amount which the employer admitted 
to be due did not constitute an accord and satisfaction, as the employer yielded no 
part of his claim and suffered no detriment by paying only what he admitted was 
due and payable. We find similar reasoning in the case of Goodson v. Accident Ass’n, 
91 Mo. App. 339. Logically, we are unable to perceive any difference between a 
situation where there is a part payment of a claim, the whole of which is conceded, 
and payment of only the conceded portion of claim the balance of which is in dispute. 

[9] It is clear the defendant, under the repeated rulings of the courts of this 
state, was liable for the full amount claimed. As to that there could be no real dis- 
pute, because of the fact that every one is presumed to know the law. We are 
therefore of the opinion that, since the amount was liquidated and defendant parted 
with no more than it conceded to be due, and since there could be no bona fide dispute 
as to the sum to which plaintiff was entitled under the by-laws, the acceptance of 
the check for $1,000 did not constitute an accord and satisfaction. 

The judgment is therefore reversed, and the cause remanded, with direction to 
enter up judgment in favor of plaintiff for the sum of $432.60, with interest thereon 
from date of trial, as provided by law. 

Cox, P. J., and Bradley, J., concur. 
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VAN DYKE vy. PRUDENTIAL INS. CO. (No. 158.) 
(Supreme Court of North Carolina. Sept. 29, 1926.) 
134 Southeastern Reporter 460 
1. INSURANCE. 


That foreign insurance company was qualified to do business in North Carolina, 
under C. S. §§ 6260-6537, held not to affect its right to remove case otherwise remov- 
able under federal law. 


(For other cases, see Insurance, Dec. Dig. § 617.) 
2. INSURANCE. 

On questions of removal of causes, state courts are controlled by decisions of 
Supreme Court of the United States. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


Appeal from Superior Court, Pitt County; Sinclair, Judge. 

Action by Rosamond A. Van Dyke against the Prudential Insurance Company. 
From a judgment ordering removal of the case to the federal court, plaintiff appeals. 
Affirmed. 

S. J. Everett, of Greenville, for appellant. 

Pou & Pou, of Raleigh, James H. Guest, of Newark, N. J., and J. L. Emanuel, 
of Raleigh, for appellee. 

CLARKSON, J. The sole question presented by this appeal is whether the above- 
entitled action has been legally removed from the superior court of Pitt county to the 
United States: District Court at Washington, N. C. If the case has been legally 
removed, the judgment should be affirmed. If not so removed, plaintiff, appellant, 
contends that the judgment is erroneous. Appellee, defendant, contends that the 
appeal should be dismissed upon an inspection of the record. 

This action was instituted in the superior court of Pitt county by plaintiff, a 
resident of Pitt county, against defendant, a corporation chartered in New Jersey 
and organized in that state, and a resident and citizen of that state. Defendant was 
duly licensed to carry on the business of soliciting applications for insurance in this 
state. The sum demanded by plaintiff was $5,000. 

In apt time, defendant filed, after due notice to plaintiff, a petition, duly verified 
in the usual form and setting forth a cause for removal, and with good and sufficient 
bond in the sum of $500, in connection with said petition, and the clerk of the superior 
court of Pitt county duly approved said bond as to its form, sufficiency, and solvency. 
All this was accomplished in the due and regular course of practice, as prescribed by 
the statutes of the United States and of this state, governing removals to the United 
States court, and all was done within the times required by the statutes of this state. 

The clerk of the superior court of Pitt county, on hearing the petition of defend- 
ant and considering the same, made an order removing the action to the United States 
District Court at Washington, N. C., and duly certified the proceedings and trans- 
mitted the record thereof to said United States court, where the same was duly 
docketed and is now pending. Plaintiff gave notice of an appeal from the clerk’s 
order to the superior court of Pitt county, and plaintiff’s appeal was heard at August 
term, 1926, of said court, and his honor, Judge Sinclair affirmed the ruling of the 
clerk, and found as facts: 

That “this action was one between citizens of different states, and that the sum 
in issue exceeded $3,000, exclusive of interest and costs; that petition duly verified 
was filed by defendant within the time prescribed by statute, and notice given to 
plaintiff, and that a bond conditioned according to law, and satisfactory as to solvency 
and form, was duly filed; that the clerk of this court duly made an order removing 
the cause to the United States District Court for the Eastern District of North 
Carolina, Washington Division, and that transcript of the record has been forwarded 
to the clerk of said United States District Court; that the cause was removable under 
the act of Congress governing removal of causes; and that the act of the clerk of 
this court was in all respects regular and in accordance with the statute, and in con- 
formity to the practice obtaining in the removal of causes.” 

From the judgment of the superior court, rendered at said August term, affirm- 
ing the order of the clerk, this appeal was taken by plaintiff, for the sole purpose of 


obtaining from this court a decision upon the removability or nonremovability of 
this cause. : 


[1] Plaintiff contends: . 
“That no court existing under and by virtue of the laws of the state of North 


. 
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Carolina has the power to remove an action from the courts of the state to the United 
States courts wherein any action is brought upon an insurance policy which was 
issued by a company qualified to do business in this state under chapter 106, Con- 
solidated Statutes.” 

And in reaching that conclusion plaintiff asserts that: 

“The defendant has established a power of attorney, complied with the law which 
enabled it to do business in this state, and thereby became a domestic corporation 
for that purpose. In complying with this requirement of the law, and doing business 
in this state under the said requirements, it has waived its right to remove a cause to 
the United States court, and is estopped thereby.” 

[2] The argument of plaintiff's counsel as to the right of the state in the case 
at bar is persuasive, but cannot be binding. -We are controlled by the decisions of 
the Supreme Court of the United States. These decisions have been followed, in duty 
bound, by this court. Southern Railway Co. v. Allison, 190 U. S. 326, 23 S. Ct. 715, 
47 L. Ed. 1079 (reversing Allison v. Southern Railway Co., 129 N. C. 336, 40 S. E. 
91); Terral, Secy. of State of Ark. v. Burke Con. Co., 257 U. S. 529, 42 S. Ct. 188, 
66 L. Ed. 352, 21 A. L. R. 186; Powell v. Assurance Society, 187 N. C. 596, 122 S. E. 
303; Ivy River Land & Timber Co. v. Insurance Co., 190 N. C. 801, 130 S. E. 864; 
Huntley v. Express Co., 191 N. C. 634, 132 S. E. 786. Hon. Chester I. Long (United 
States Congressman and Senator) President of the American Bar Association, in his 
address at Denver, Colo., July 14, 1926, said, in part: 

“The one protection for the liberty of the individual is in the Supreme Court of 
the United States. The power has been exercised for over a century to declare when 
an.act of Congress or of a state Legislature is not a law because it violates the Consti- 
tution of the United States. * * * Liberty will abide here if we maintain our dual 
nation, it will disappear when we destroy the even balance between the national and 
state governments. * * * The advance of the organized American Bar in the 
preservation of the liberty of man, woman, and child is very reassuring. Let us hope, 
as the organized bar increases in members, power, and influence, that the blessings 
of liberty and of local self-government may be made more secure to -ourselves and 
to our posterity.” (Italics ours.) 

Mizell v. Railroad, 181 N. C. 36, 106 S. E. 133, cited by plaintiff, is not analogous. 


In that case the Atlantic Coast Line Railroad Company was a domestic corporation. 
The judgment below is affirmed. 


LIVINGOOD v. NEW YORK LIFE INS. CO. 
(Supreme Court of Pennsylvania. June 26, 1926.) 
134 Atlantic Reporter 474 
1. INSURANCE— MISTAKE IN REPRESENTATIONS CONCERNING 

HEALTH AND PRIOR MEDICAL ATTENDANCE OF INSURED DOES 

NOT FORFEIT POLICY IN ABSENCE OF FRAUD. 

Mistake in answers to questions as to health and prior medical attendance of 
insured in policy making answers representations and not warranties does not work 
forfeiture of rights under policy in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 291[3], 292.) 

2. INSURANCE. 

No recovery can be had under life policy issued as result of untrue essential 
facts deliberately certified to. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


3. INSURANCE—INACCURATE STATEMENTS AS TO AGE, EMPLOY- 
MENT OF OTHER DOCTORS, OR ATTEMPTS TO OBTAIN OTHER 
INSURANCE ARE MATERIAL REPRESENTATIONS, BUT DO NOT 
AVOID POLICY WHERE MADE IN GOOD FAITH. 

Inaccurate statements of age, in life policy, employment of other doctors than 
those named, or untrue denial that insurance had been sought in other companies are 
material representations, but do not avoid policy where misstatements were inad- 
vertent or narrative incomplete and made without intention of concealing the truth. 

(For other cases, see Insurance, Dec. Dig. § 290, 292, 300.) 

4. INSURANCE. 

Question of good faith in making misstatements of essential facts in life policy 
is for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
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5. INSURANCE. 


No recovery can be had on life policy if there was deliberate attempt made to 
deceive insurer as to material facts, but burden of proving fraud is on party alleging it. 

(For other cases, see Insurance, Dec. Dig. § 256[2], 646[3].) 

6. INSURANCE. 

Where applicant for life policy asserts that he is in good health and reasonably 
believes this to be true, though in fact suffering from an insidious disorder, recovery 
may be had on policy. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 


7. INSURANCE—INSURED IS BOUND TO DISCLOSE PHYSICAL CON- 
DITION WHICH HE KNEW OR SHOULD HAVE OBSERVED BUT IS 
NOT CHARGED WITH KNOWLEDGE OF LATENT DISEASE. 
Insured is bound to honestly disclose facts concerning physical condition which he 

knew of or should have observed, but is not charged with knowledge of existence oi 

latent disease of which he could have no exact information. 
(For other cases, see Insurance, Dec. Dig. § 291[1].) 
8. INSURANCE. 


Evidence held not to justify conclusion that insured was aware of existence of 
tuberculosis at time he applied for policy. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


9. INSURANCE--STATEMENT BY INSURED AFTER ISSUANCE OF 
POLICY, THAT HE HAD PREVIOUSLY SUFFERED FROM NIGHT 
SWEATS, HELD PROPERLY EXCLUDED AS TOO INDEFINITE TO 
PROVE CHARACTERISTIC SYMPTOMS OF TUBERCULOSIS. 

In suit on life policy with defense of failure to fully disclose ailments, statement 
by insured after issuance of policy, that he had previously suffered from night sweats, 
held properly excluded as too uncertain and indefinite to show characteristic symptoms 
of tuberculosis existing prior to application for insurance. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


10. INSURANCE—THAT NIGHT SWEATS SUFFERED BY INSURED 
PRIOR TO APPLICATION FOR POLICY ARE INDICATIVE OF CON- 
SUMPTION DOES NOT AVOID POLICY, UNLESS INSURED HAD 
REASON TO BELIEVE FROM SYMPTOMS THAT HE HAD CON- 
SUMPTION. 

Though night sweats, with which insured admitted he was suffering prior to 
application for insurance in which he claimed to be in good health, are indicative of 
consumption, recovery may be had on policy unless insured had reason to believe 
from presence of such symptom that he had consumption. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

11. INSURANCE—STATEMENT BY INSURED, APPLYING FOR DIS- 
ABILITY BENEFITS UNDER LIFE POLICY ISSUED AUGUST 23, 
THAT HIS ILLNESS BEGAN LATE IN AUGUST HELD PROPERLY 
EXCLUDED AS TOO UNCERTAIN TO JUSTIFY FINDING THAT ILL- 
NESS ANTEDATED POLICY. 

Statement by insured, applying for disability benefits under life policy issued 
August 23, that illness began late in August held properly excluded as too indefinite 
and uncertain to justify finding that illness antedated making of contract and that 
insured was aware of fact when he applied for insurance. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from Court of Common Pleas, Lancaster County; Chas. I. Landis, 
President Judge. 

Action by Elsie M. Livingood against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Bernard J. Myers, of Lancaster, and Geo. Ross Hull and Snyder, Miller & Hull, 
all of Harrisburg, for appellant. 

Joseph B. Wissler, of Lancaster, for appellee. 

Saptrr, J. Horace W. Livingood made request of the defendant company for 
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insurance, and a life policy was issued on August 22, 1921, his wife being named as 
beneficiary. The signed application set forth that he was in good health, and detailed 
certain facts as to his prior physical condition, and the medical attendance previously 
received. The contract stipulated that declarations as to these matters should be 
understood to be material, it being provided, however, that “all statements made by 
the insured shall, in the absence of fraud, be deemed representations and not war- 
ranties.” It appeared that two months aiter the issuance of the policy Livingood 
became ill, and was then cared for by a physician, other than the family doctor for- 
merly consulted, who diagnosed his case as probably one of tuberculosis, though this 
was not definitely concluded until January 3, 1922, when he was removed to a hospital 
for treatment. 

Under the terms of the contract, certain payments were made to Livingood while 
incapacitated from work, and these were continued until May of 1923, when the 
defendant company, on investigation, was led to the belief that the insured had been 
suffering from the same disease prior to his application for insurance, which con- 
dition had not been disclosed. He died on July 9, 1924, and, payment of the policy 
having been refused, the wife, named as beneficiary, brought this action to recover the 
amount thereof. A defense was interposed, based on the averment that the insured 
had failed to fully describe his physical ailment when he asked for insurance, and, 
further, had not set forth the names of all of the physicians who had treated him, 
as represented. The trial resulted in a verdict for the plaintiff, and, from the judg- 
ment entered, this appeal was taken. 

[1] It is first to be noted that the answers to the questions propounded to the 
insured were representations and not warranties, and, in the absence of fraud, a 
proven mistake in the information given did not work a forfeiture of the rights under 
the contract. Skruch v. Metropolitan Life Ins. Co., 284 Pa. 299, 131 A. 186; Suravitz 
v. Prudential Ins. Co., 244 Pa. 582, 91 A. 495, L. R. A. 1915A, 273. 

[2-5] It will not be questioned that, where untrue essential facts have been 
deliberately certified to, and, as a result, the policy issued, there can be no recovery 
when death occurs. Lutz v. Metropolitan Life Ins. Co., 186 Pa. 527, 40 A. 1104; 
Murphy v. Prudential Ins. Co., 205 Pa. 444, 55 A. 19. Inaccurate statements as to 
age (Gerrity v. Sovereign Camp, 85 Pa. Super. Ct. 288), the employment of other 
doctors than those named (Rigby v. Metropolitan Life Ins. Co., 240 Pa. 332, 87 A. 
428; Timlin v. American Patriots, 249 Pa. 465, 95 A. 104; Martin v. Ins. Co,, 83 Pa. 
Super. Ct. 509), or a denial that insurance had been sought from other companies, 
when in fact it had been (Moncur v. Indemnity Co., 269 Pa. 213, 112 A. 476), are 
all to be deemed material representations. But where the misstatement has been set 
forth inadvertently, or the narrative is incomplete in detail, and was made without 
intention of concealing the truth, a recovery is permissible, the question of good faith 
being for the jury. March v. Metropolitan Life Ins. Co., 86 Pa. 629, 40 A. 1100, 65 
Am. St. Rep. 887; Baer v. State L. Ins. Co., 256 Pa. 177, 100 A. 745; Henegan v. 
Colonial Life Ins. Co., 63 Pa. Super: Ct. 616; South Side Trust Co. v. Eureka L. 
Ins. Co., 74 Pa. Super. Ct. 566. If there was any deliberate attempt to deceive, the 
defendant is entitled to judgment (McEntee v. Ins. Co., 79 Pa. Super. Ct. 457), but the 
burden of proving such fraud is on the one alleging it. Holleran v. Life A. Co., 
18 Pa. Super. Ct. 573. 

[6, 7] When the applicant asserts he is in good health, and reasonably believes 
this to be true, though in fact suffering from some insidious disorder, a recovery may 
be had. The insured is bound to honestly disclose facts concerning his physical con- 
dition, which he knew of, or should have observed, but he is not charged with know- 
ledge of the existence of a latent disease of which, from the nature of things, he 
could have no exact information. Suravitz v. Prudential Ins. Co., supra; Barnes v. 
Fidelity M. L. A., 191 Pa. 618, 43 A. 341, 45 L. R. A. 264. 

“Slight troubles, temporary and light illness, infrequent and light attacks of 
sickness, not of such a character as to produce bodily infirmity or serious impairment 
or derangement of vital organs, do not disprove the warranty of good health.” 
Clemens v. Metropolitan Life Ins. Co., 20 Pa. Super. Ct. 567. 

[8] In the instant case, there was no evidence to support the allegation in the 
affidavit of defense that Livingood had been treated by another physician than the one 
named in the application. There was proof that, at a previous time, he had suffered 
from illnesses which had been cured; and, in addition, it appeared that he had con- 
sulted his doctor a year before when attacked with la grippe, and later acute colds, 
resulting in the weakening of his vitality, which facts were not specifically referred to 
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in the application. Two months after the policy was issued, an examination by another 
physician disclosed the possibility of the presence of a tubercular condition, but this 
was not definitely determined until the following January, when he was placed in a 
hospital. The evidence did not justify a conclusion that Livingood was aware of the 
existence of the disease, and the medical examiner for the company stated that at 
the time of the examination in August he was not so afflicted. From the fact that 
it developed later, and indicative symptoms were found in October, coupled with the 
medical testimony that the disease was progressive in its nature, the jury was asked 
to infer tohat the statement made by the applicant, as to good health, was knownigly 
untrue. 

The question was submitted in a charge of which the defendant had no reason to 
complain. The jury was told that “it is of no importance in this case that the appli- 
cant did not know that he had tuberculosis, provided he was actually suffering from 
that disease and should reasonably have been acquainted with his condition of health,” 
and, further, that if tohey found that the insured “did make false statements in his 
application for the risk, or if he did not give his illnesses and the physicians who 
attended him, then the plaintiff cannot recover.” The verdict was rendered for the 
plaintiff, and a new trial refused. 

Appellant now complains because of the refusal to admit certain declarations 
made by the insured subsequent to the issuance of the policy upon his life, for the 
benefit of his wife. The learned court below, on the authority of Oplinger v. New 
York Life Ins. Co., 253 Pa. 328, 98 A. 568, and the cases therein cited, was of opinion 
that the statements, having been made after the rights of the beneficiary had attached, 
could not be received. This position is assailed because of an alleged distinction, in 
that Livingood himself continued to have an interest in the policy, by reason of the 
provision that he should be entitled to benefits in case he became totally disabled, 
which actually occurred. It is argued that his admissions against interest could 
have been proven against him in a suit for such allowances, and, in view of the 
circumstances here appearing, were likewise receivable in the suit by the wife. We 
deem it unnecessary to pass upon this proposition, since an examination of the offers 
made will show that the testimony proposed was properly rejected as too uncertain 
and indefinite. 

[9, 10] Dr. Leh examined the insured on October 24, 1921, and at that time 
received from him a history of his past physical condition. Therein, the patient 
stated, amongst other things, that during July and August previously he had suffered 
“from night sweats.” It was proposed to prove this fact as showing a “character- 
istic symptom of pulmonary tuberculosis,” but not that this was a condition uncom- 
monly found in those suffering from any other complaints, or that it indicated, with 
any certainty, the presence of the disease suggested. The medical examiner of 
defendant stated the contrary to be true, and that it was not peculiar to tubercular 
patients. The jury was properly not permitted to guess that the insured was con- 
sumptive, because tubercular trouble is accompanied with “night sweats,” a condi- 
tion often discovered among those suffering from various ailments, trivial and other- 
wise, though appearing with sufficient frequency to be deriominated “characteristic.” 
Further, the same witness testified that though the insured would be aware of the 
symptom, to wit, that he had night sweats, yet he wolld not know that it indicated 
tuberculosis, a fact which the doctor was unable himself to determine until months 
afterwards, after hearing the medical history of the case, and personally examined 
Livingood. Even if the fact proposed to be shown was indicative of consumption, 
this would not have justified a verdict for defendant, unless it could be found by the 
jury that Livingood had reason to believe, from the presence of that symptom, that he 
had this disease, a conclusion which the doctor himself said was not warranted. For 
rs reason, the same offer, made while Dr. Ader was on the stand, was properly 
refused. 

[11]. The third assignment of error is based on the rejection of the statement 
made by the insured at the time he applied for disability benefits, wherein he set 
forth that his illness began late in August, 1921. The application for insurance was 
made on the 21st of that month, and the company issued the policy on the 23d, at 
which tirhe, the examiner of the company testified, he was in good health. The offer 
did not propose to show any admission as to the condition of the declarant prior to 
those dates, but indicated, on the contrary, that the trouble had developed subsequent 
thereto. It was too indefinite and uncertain to justify a finding that the illness 
referred to by Livingood antedated the making of the contract, and that the insured 
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was aware of that fact when he applied for the insurance. 


The three assignments of error are without merit, and, without further discussion, 
are overruled. 


The judgment is affirmed. 


BROTHERHOOD OF frag oki Ah FIREMEN AND ENGINEMEN 
GINTHER. (No. 1271.) 
(Suane Court of Wyoming. Aug. 31, 1926.) 
248 Pacific Reporter 852 
1. INSURANCE—CHANGE OF BENEFICIARY INDORSED ON CERTIFI- 

CATE AND ACKNOWLEDGED HELD EFFECTIVE, THOUGH NOT 

SENT TO SOCIETY FOR RECORDING DURING MEMBER’S LIFE- 

TIME (COMP. ST. 1920, § 5329.) 

Member’s indorsement of desired change of beneficiary on benefit certificate in 
blank provided therefor and his acknowledgment before notary held sufficient to entitle 
new beneficiary to recover on certificate, though it was not sent to society for record- 
ing during life of member as required by society’s constitution, in view of Comp. St. 
1920, § 5329. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 

2. INSURANCE. 

Where insured has right to change beneficiary without approv al of society, regu- 
lations effecting change should not be given construction imposing restrictions not 
clearly expressed. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

3. INSURANCE. 

Rights of beneficiary designated in accordance with society’s constitution cannot 
be affected by failure of society to perform ministerial act of issuing new certificate. 

(For other cases, see Insurance, Dec. Dig. § 784[4].) 

4. INSURANCE. 

Where original beneficiary was dead at time of attempted change, there was no 
change of beneficiary ; rather the designation of a beneficiary not controlled by pro- 
visions of society’s constitution effecting change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 776.) 

5. INSURANCE. 

Where insured has right to change beneficiary, beneficiary has no vested right to 
which any one succeeds on his death. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

6. INSURANCE. 

Permitting plaintiff, who pleaded change of beneficiary, to recover on theory that 
there was no change but merely a designation of a new beneficiary after death of 
the old held not improper where petition alleged facts showing “change” was made 
after death of original beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

7. INSURANCE. 5 

Where it does not seem unreasonable or unjust, benefit society’s constitution 
should be given same construction as it has received in other states. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

Blume, J., dissenting. 

Error to District Court, Albany County; V. J. Tidball, Judge. 

Action by Blaine F. Ginther against the Brotherhood of Locomotive Firemen and 
Enginemen. Judgment for plaintiff, and defendant brings error. Affirmed. 

Sullivan & Garnett, of Laramie, for plaintiff in error. 

Arnold, Patterson & Arnold, of Laramie, for defendant in error. 

KimBALL, J. The plaintiff, defendant in error herein, brought an action against 
the Brotherhood of Locomotive Firemen and Enginemen to recover upon the bene- 
ficiary certificate hereinafter referred to and sometimes called the “policy.” Judgment 
was for the plaintiff, and the defendant brings the case here on error. The parties 
will be referred to herein as in the court below. 

[1] The plaintiff in his petition alleged that the policy was issued October 30, 
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1918, upon the life of Garrett F. Ginther, for $1,000, payable, in case of the death 
of the insured, to William Ginther, his father; that said father predeceased the 
insured; and that on June 24, 1922, said insured ‘designated on the back of said 
insurance policy a change of beneficiary, and therein named this plaintiff, Blaine F. 
Ginther, brother of said insured, beneficiary under said policy of insurance; that the 
said Garrett F. Ginther died on June 28, 1922.” The defendant answered, admitting 
the issuance of the policy, but pleaded that the regulations of the defendant with 
respect to the change of beneficiary had not been complied with. This was denied 
in a reply, and plaintiff further pleaded that the said insured, immediately after the 
execution of the change of beneficiary by filling out the printed form on the back oi 
the beneficiary certificate, was stricken with mortal illness and incapacitated thereby 
from performing any other act in relation to the said policy of insurance, and, while 
so incapacitated, died from his mortal illness four days thereafter. The policy pro- 
vides that in the event of the death of said insured: 

“William Ginther, father, related to him (insured), is hereby designated as his 
(insured’s) beneciary, and if the aforesaid member shall not have made a later desig- 
nation of beneficiary, as may be provided in said constitution, the beneficiary named 
herein shall be entitled to receive, from the beneficiary fund of the said brotherhood, 
the sum of one thousand dollars, provided that the beneficiary designated herein shall 
not acquire any legal, equitable, or fixed right or interest in and to the proceeds of 
this certificate which would prevent any change of beneficiary herein in the manner 
provided in said constitution. * * * This certificate is issued upon the express 
conditions that the constitution of the said brotherhood * * * is and shall be a 
part of this contract in the same manner and to the same extent as if said constitu- 
tion * * * were written herein. Should the beneficiary named herein die before 
said member, or should there be a failure of a proper designation of beneficiary, then 
in all such cases the amount due upon the certificate shall be paid to the person or 
persons who may be entitled thereto in the order prescribed: in the constitution of 
said brotherhood.” 

Printed on the back of the benefit certificate are the following instructions: 

“To change beneficiary, write the name of the new beneficiary, and relationship of 
such beneficiary following the name, in the following blank form, designating same 
amount as on face of this certificate.” 

“Make acknowledgment of change of beneficiary before a notary public, or other 
officer authorized by law to take acknowledgments, and be sure that he impresses his 
official seal where indicated.” 

“Do not fill this blank form until change is desired.” 

Then follows the blank for use in making change of beneficiary. This was filled 
in, signed, and acknowledged by the insured on June 24, 1922, and, omitting the 
acknowledgment, is as follows: 

“Change of Beneficiary or Class of Certificate —I hereby certify that I am now a 
member of Lodge No. 86 of the Brotherhood of Locomotive Firemen and Enginemen. 
the same person to whom was issued the within beneficiary certificate. I hereby direct 
the cancellation of the certificate and that assessments shall cease upon same, and 
that the proceeds arising therefrom shall no longer be payable as therein stated. I 
hereby direct that, in lieu of this certificate a new certificate be issued to me for the 
sum of one thousand dollars, and in the event of my death while said new certificate 
is in force and effect I hereby direct that the benefits arising therefrom be payable to 
Blaine F. Ginther, related to me as brother. 

“(Signed] Garrett F. Ginther.” 

The following parts of the constitution of said brotherhood, relating to the 
designation and change of beneficiary, were introduced in evidence, namely. 

“Article 8, section 1 (c). A member may designate as his beneficiary or bene- 
ficiaries one or more persons of the following class and no other, viz., wife, child or 
children, mother, father, sisters, brothers, blood relations, or persons depending upon 
him for support. And in the event that a member has no wife or child living, he may 
then designate as his beneficiary a charitable institution.” 

“Change of Beneficiary. 

“Section 10. (a) A member desiring to change his beneficiary shall make such 
change in writing on the form printed on the back of the beneficiary certificate, and 
such change can be made without the consent of the beneficiary. Said certificate 
must be forwarded to the general secretary and treasurer. 





Life] Brotherhood of Locomotive Firemen & Enginemen v. Ginther 1059 


“(b) Beneficiaries shall not have, nor shall they require, a legal, equitable, or 
fixed interest in or to said certificate or the proceeds thereof, so as to prevent any 
member from changing his beneficiary. 

“(c) The member’s signature thereto shall be acknowledged before a notary 
public or other officer authorized by law to take acknowledgments. * * 

“cd) A change or transier of beneficiary shall not be valid or have any binding 
effect until said certificate has been received by the general secretary and treasurer, 
and by him canceled and a new certificate issued wherein a new designation of bene- 
ficiary shall appear. * * * 

It appears from the evidence that the insured became sick with tuberculosis in 
the month of March, 1922, but was able to be up and around most of the time until 
June 24, 1922. On the last mentioned date he went before a notary public and signed 
and acknowledged the change of beneficiary on the back of the benefit certificate. 
The time of day when this was done does not appear. The notary testified that 
insured appeared sick at that time. Some time before midnight of the same day, the 
insured was taken violently ill at the home of plaintiff, with whom the insured was 
living. A physician was called, and some morphine was given the insured at that 
time. He was removed to the hospital the next morning, where he remained until 
the date of his death, on June 28, 1922. The immediate cause of his death was 
cerebro meningitis. He was under the influence of morphine from the night of June 
24 until his death. It does not appear what became of the benefit certificate from the 
time that he signed and acknowledged the change of beneficiary, as aforesaid. But it, 
together with proof of death, was sent in to the society by the plaintiff soon after 
insured’s death. It was admitted that the original beneficiary in said benefit certificate 
predeceased the insured by a number of years, that the mother of the insured was 
dead, and that he was unmarried and had no children. 

Our laws applicable to fraternal benefit societies provide that within certain re- 
strictions, which do not affect the plaintiff in this case— 

“Each member shall have the right to designate his beneficiary, and, from time to 
time, have the same changed in accordance with the laws, rules and regulations oi 
the society, and no beneficiary shall have or obtain any vested interest in the said 
benefit until the same has become due and payable upon the death of the said member.” 
Wyo. C. S. 1920, § 5329. 

We understand that this provision is a part of a Uniform Fraternal Benefit Law 
that has been adopted in nearly 40 states. Bacon on Life & Acc. Ins. (4th Ed.) § 10, 
note 20, and section 20, note 46. It is a part of the laws of Ohio and Illinois, the only 
states where we have found decisions construing the pertinent provisions of the 
constitution of the defendant. Ohio Gen. Code, § 9467; Ill. Rev. Stat. (1923) c. 
73, § 488. 

The quoted language of our statute may be accepted as a statement of the general 
policy of the defendant, as shown by its constitution, with reference to designation 
and change of beneficiary. We need not pause to inquire whether the statute would 
control if the constitution of the defendant were opposed to it. The policy is to 
permit the member to name the beneficiary, so long as he chooses a qualified person 
and follows the regulations as to the manner of making the designation or change. 
The society reserves no right of veto. The regulations are merely as to the manner 
of making the change, and to provide for notice thereof to the society so that the 
fact may be made a matter of record. 

The plaintiff's petition was drawn on the theory that his designation as bene- 
ficiary constituted a “change of beneficiary,” and the defense interposed by the society 
was that the change had not been made in the manner provided by the above-quoted 
provisions of its constitution. There may be some doubt whether the naming of a 
new beneficiary after the original beneficiary has died would be a “change of bene- 
ficiary” within the meaning of the regulations of defendant’s constitution. That 
question will be discussed later. For the present we shall concede that to make the 
plaintiff the legal beneficiary the insured was required to follow the regulations in 
regard to a change of beneficiary. 

The constitution of defendant (sections 10 [a], 10 [c]) provides that the member 
desiring to change “his” beneficiary shall “make such change’ on the form printed 
on the back of the certificate, acknowledging his signature before a notary public 
This is the regulation as to the manner of making the change. It is conceded that the 
insured made the change in the manner prescribed. This was all that was required 
by the regulations to be done by the insured or in his lifetime. By printed instruc- 
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tions on the back of the benefit certificate the insured was told how to make a change 
of beneficiary. He was told thereby that the change was made by filling in, signing, 
and acknowledging the blank provided for that purpose. The instrument, when so 
executed, contained the direction to cancel the certificate and issue a new one. The 
insured was warned: “Do not fill this blank form until change is desired.” The 
instructions contained nothing to indicate that the certificate, when the change of 
beneficiary was indorsed thereon, should be forwarded to the society by the insured 
or within any particular time. We do not say that these instructions on the back of 
the certificate could have the effect of changing a provision of the defendant’s con- 
stitution. We do think, however, that they may be considered as an interpreta- 
tion of the constitution by the officers of the company who prepared and approved 
the form of the certificate. They evidently thought that they were instructing the 
insured as to everything required to be done by him to change the beneficiary. 

The other regulations are for the purpose of giving notice to the society in order 
that the change may be made a matter of record. 

[2,3] In view of the general policy of permitting the insured to name his bene- 
ficiary without obtaining the approval of the society, the regulations for the purpose 
of providing notice of the change to the society, and for the cancellation of the old 
and issuance of the new certificate, should not, we think, be given a construction that 
would limit the member’s right of appointment by any restrictions not clearly ex- 
pressed. By the last sentence of section 10 (a) it was required that the certificate 
be forwarded to the general secretary and treasurer. It was not required that this 
be done by the insured, or in his lifetime. It was further provided (section 10 [d]) 
that the change should not be valid or have any binding effect until the old certificate 
was received and cancelled and a new certificate issued wherein the new designation of 
beneficiary should appear. It was not required that these acts be done in the lifetime 
of the insured, and as they involved no consent or approval on the part of the officers 
of the society, they were purely ministerial. If the plaintiff was designated as bene- 
ficiary in accordance with the defendant’s constitution, his right to recover cannot be 
affected by the failure of defendant to perform the ministerial act of issuing the new 
certificate. Supreme Conclave v. Cappella '(C. C.) 41 F. 1, 6; Arnold v. Newcomb, 
104 Ohio St. 578, 136 N. E. 206. 

In the Ohio case just cited the court considered the very provisions of the consti- 
tution of the defendant that we have to consider in the case at bar. In that case the 
member, desiring to make a change of beneficiary, filled in and executed the blank on 
the back of the certificate, but the certificate was not sent to the society until after 
the death of the insured when, as in the case at bar, it accompanied the proofs of 
death. The insured in that case delivered the certificate to the newly designated 
beneficiary, who retained possession of it until after the death of the insured. The 
delivery of the certificate to the beneficiary might be entitled to be considered on the 
question of the insured’s intention, but it was in no respect a compliance with the 
regulations in regard to changing the beneficiary, and, in our opinion, does not serve 
to distinguish that case from ours so far as concerns the question of complying with 
the rules of the society. The Supreme Court of Ohio held that a change of beneficiary 
was effected. They emphasized the point that the regulations contained in defendant’s 
constitution did not require that the certificate be sent in, cancelled, and new certificate 
issued “during the lifetime” of the insured, and held that the insured, by doing every- 
thing required to be done in his lifetime, had substantially complied with the regula- 
tions. 

Arnold v. Newcomb, just discussed, and an Illinois case presently to be men- 
tioned, are the only cases we have been able to find that have considered the meaning 
of the pertinent provisions of this defendant’s constitution. It is desirable that the 
by-laws or constitution of a society like the defendant should receive a uniform 
interpretation so that the rights of members, beneficiaries, and the society in different 
jurisdictions will be the same. Such uniformity of interpretation may sometimes be 
attained by looking to the laws and decisions of courts of the state where the society 
is incorporated. Supreme Council of Royal Arcanum v. Green, 237 U. S. 531, 542. 
35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771; Modern Woodmen v. Myers, 99 
Ohio St. 87, 124 N. E. 48; Royal Arcanum v. Brashears, 89 Md. 624, 631, 43 A. 866; 
Larkin v. Knights of Columbus, 188 Mass. 22, 73 N. E. 850. There is nothing in the 
record to show in what state the defendant i is ’ incorporated. There are facts to show 
that its home or general offices are in Cleveland, Ohio, where the policy was issued, 
and, in the absence of anything to show the contrary, we might be justified in assum- 
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ing that the defendant is organized under the laws of that state. If that assumption 
be not warranted, we would still feel inclined to give great consideration to the 
opinion of the Ohio Supreme Court as to the meaning of the defendant’s constitu- 
tion, and, for the purpose of uniformity, to follow that opinion, which does not seem 
to us to be unjust or erroneous. 

It may be argued that Arnold v. Newcomb, supra, should be distinguished, 
because in that case the money was brought into court and other claimants inter- 
pleaded, and the action thus became an equitable one, in which equitable principles 
could be applied, while the present action is one at law to be controlled by strict 
legal principles. This may be answered by quoting the words of Winslow, J., in 
McGowan v. Supreme Court, etc., 104 Wis. 173, 80 N. W. 603: 

“The objection does not seem forcible. Either there was a change of beneficiaries 
or there was not. There is no middle course. Nor do we see how there could well be 
a change in equity and no change at law, or a change which should operate as to 
some parties and not as to other parties to the transaction. Therefore we hold that 
the facts here shown prove a change oi beneficiaries, even though the action be 
one at law.” 

The same conclusion was reached, and the point fully discussed, in Wintergerst 
vy. Court of Honor, 185 Mo. App. 373, 170 S. W. 346. 

[4] Between the case of Arnold v. Newcomb, supra, and the case at bar there 
is another difference which, however, if material, does not help the defendant. In that 
case the original beneficiaries were living when the insured changed the beneficiary 
and when he died. In the case at bar, when the insured named the plaintiff as his 
beneficiary, the original beneficiary was dead, and the contract of insurance was 
without any designated beneficiary. 

The -sections of defendant’s constitution that seem to control this situation are 
section 1 (c) and 1 (d). Section 1 (c), already quoted, provides generally that a 
member may designate as his beneficiary one or more persons of the classes there 
mentioned. There is nothing provided as to the manner of making the designation. 
Section 1 (c) is followed by section 1 (d), which provides that: 

“Should there be no legally designated beneficiary, then the fund shall be paid, 
subject to provisions of this constitution bearing thereon, as follows, in the order 
named: First, to the widow; second, to the child or children; third, to the mother ; 
fourth, to the father; fifth, to the sisters and brothers equally.” 

There is some doubt whether this was introduced in evidence at the trial, but for 
the purposes of our decision we shall grant, as defendant contends, that it was. 

[5] The original beneficiary had no vested right, but only a mere expectancy. 
When he died no one succeeded to any rights under him, and the contract was without 
a “legally designated beneficiary.” Had this condition continued until the death of the 
insured, the persons mentioned in section 1 (d) would have been entitled to the fund, 
not because they had been “designated,” but because the original designation had 
become ineffective on the death of the beneficiary and there had been no other designa- 
tion. The situation would have been the same if there had never been a designation 
of beneficiary, and in such a case it would seem clear under the authorities that a 
beneficiary could have been designated without following the manner prescribed for 
“changing a beneficiary.” Hanson v. Minnesota, etc. Ass’n, 59 Minn. 123, 60 N. W. 
1091; Shryock v. Shryock, 50 Neb. 886, 70 N. W. 515; St. Louis Police Relief Ass’n 
v. Tierney, 116 Mo. App. 447, 91 S. W. 968. 

In Cullin v. Knights of Maccabees, 77 Hun, 6, 28 N. Y. S. 276, where the 
appointment of a beneficiary had been revoked, it was remarked that the certificate 
must be treated as if no designation had been made. We might say in our case that 
the criginal designation was revoked by the death of the beneficiary. If the contract 
should then be treated as if no designation had been made, ‘the appointment of the 
plaintiff might well be considered a “designation” and not a “change” of beneficiary, 
and not controlled by the regulations relied upon by the defendant. 

This view would seem contrary to many cases in which it has been held or 
assumed that in appointing a new beneficiary after the death of the former beneficiary 
the regulations in regard to change of beneficiary must be followed. In many of those 
cases the point seems not to have been raised. Others may be distinguished on the 
ground that the by-laws or constitution in question showed clearly that any new 
designation should be made in the same manner as a change. Some of the cases 
cannot be distinguished on this point from the case at bar, and we might feel disposed 
to follow them if it were not for the case of Quest v. Brotherhood of Locomotive 
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Firemen and Enginemen, 230 Ill. App. 321, an action against this society, where, on 
consideration of these same regulations, the conclusion of the court is stated as follows: 

“The provisions of the constitution and by-laws of appellant relied upon in this 
case have no application to the naming of a new beneficiary in place of one who has 
died during the life of the insured, but only applies where the insured desires to 
change the name of a living beneficiary.” 

It is stated in the report of this case that the opinion has become final on denial 
of certiorari by the Supreme Court. So, in Illinois, the defendant’s constitution 
permits the member, in a case like ours, to designate a new beneficiary without comply- 
ing with the regulations in regard to change of beneficiary. 

[6] It is argued that to apply the rule of the Quest Case would permit the 
plaintiff to recover on a theory different from that on which the case was brought and 
tried. It is true that the petition alleged that there was a change of beneficiary, but 
the facts were alleged, and we think if those facts warranted a finding that the 
appointment of plaintiff was a designation and not a change, the plaintiff might have 
been permitted to recover on that theory. The point was not overlooked by plaintiff 
at the trial, for, in objecting to the introduction of section 10 of defendant’s constitu- 
tion, the plaintiff insisted that the provisions of that section did not limit the right 
of a member to appoint a new beneficiary after the other beneficiary had died. 

[7] Under the case of Arnold v. Newcomb, supra, the trial court was justified 
in holding that the plaintiff was the legally designated beneficiary, even granting that 
his designation was required to be made in conformity with the regulations in regard 
to a change of beneficiary. Under the case of Quest v. Brotherhood of Locomotive 
Firemen and Enginemen, the trial court might have held that the designation of 
plaintiff as beneficiary was not a change of beneficiary within the meaning of the 
regulations relied upon by the defendant. These are the only cases construing these 
identical regulations, and we are disposed to follow them. If cases to the contrary 
are to be found, they must have less influence, for we think we should, where it 
does not seem unjust or unreasonable, give to defendant’s constitution the same mean 
ing it has elsewhere. 

The judgment of the district court will be affirmed. 

Affirmed. 

Potter, C. J., concurs. 

BpoumeE, J. (dissenting). The decision of the majority of the court in sustaining 
the judgment in the court below is partially based on the holding that the designation 
of the plaintiff as a later beneficiary of the policy sued on is not a “change of bene- 
ficiary” within the meaning of the provisions of the constitution of the brotherhood 
relating thereto, but that it is an original designation, and that hence the provisions 
relating to a change need not be complied with. I cannot concur in that opinion. 
The benefit certificate provides : 

“Should the beneficiary named herein die before said member, or should there 
be a failure of proper designation of beneficiary, then in all such cases the amount due 
upon this certificate shall be paid to the person or persons who may be. entitled 
thereto in the order prescribed in the constitution of said brotherhood.” 

The plaintiff herein does not claim to recover under the latter clause, but 
because he is the “properly designated” beneficiary. There is not a syllable in the 
certificate indicating that the company will pay to any person except to William 
Ginther, the originally designated beneficiary, or “to the person or persons who may be 
entitled thereto in the order prescribed in the constitution of said brotherhood.” There 
is no provision whatever in the certificate that a later designated beneficiary, as the 
plaintiff here claims to be, shall be entitled to the money, unless that be implied; 
and it can be implied only, if at all, from the provisions relating to the “later desig- 
nation of beneficiary,” or those relating to a “change of beneficiary.” Plaintiff 
cannot possibly be a “properly designated” beneficiary unless he comes within one or 
the other of these clauses, for his designation is at least a “later” designation. Now 
the benefit certificate contemplates, as shown by the provisions of it set out in the 
statement of facts of the opinion of the majority, that the “later designation” of a 
beneficiary, must be made “as may be provided in said constitution.” Again the 
certificate contemplates ‘a change” of beneficiary, which shall be “in the manner 
provided in said constitution.” Evidently the phrases “later designation of bene- 
ficiary” and “change of beneficiary’ are used as synonymous. The constitution in 
evidence specifically provides for the manner of making such “change.” We find no 
constitution in the record which provides for a “later designation” apart from a 
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“change ;” none has been shown, none is claimed, and it would be unnatural to suppose 
that there is, or that there ever would be. And when the benefit certificate contem- 
plates, as heretofore stated, that the “later designation” of beneficiary shall be “as 
may be provided in said constitution,” it necessarily refers to that portion of the 
constitution which purports to provide for a “change,” or the provision would be 
senseless. Hence the designation of plaintiff must be in accordance with the pro- 
vision relating to “change of beneficiary.” There is a blank on the back of the 
benefit certificate which provides for a “change of beneficiary.” There is no blank 
providing for a “later designation of beneciary.” Unless the two clauses are synony- 
mous, why this situation? Not only that, but the insured signed and acknowledged 
the blank actually found on the back of the certificate, thus himself recognizing that 
when the plaintiff was designated as a beneficiary he was making a “change.” And 
counsel for the plaintiff, just as naturally as myself, at once recognized that what 
the member did on June 24, 1922, was to “change” the beneficiary, for they plead in 
the petition in this case that: 

“Said insured, Garrett F. Ginther, designated on the back of said insurance 
policy a change of beneficiary, and therein named this plaintiff, Blaine F. Ginther, 
brother of said insured, beneficiary under said policy of insurance.” 


Again in the reply they deny “that the change of beneficiary by naming the 
plaintiff herein is invalid.” Their present claim that the acts done constitute no 
change within the meaning of the constitution of said brotherhood is clearly an 
aiterthought. And that afterthought puts, it seems to me, an unnatural construction 
upon the meaning of the language in the benefit certificate, for which there is no 
room in this case. The point appears so clear that, were it not for the opinion of 
my associates, whose judgment I value highly, I should have considered it beyond 
the pale of discussion. 


None of the cases cited in the majority opinion have any bearing on the case at 
bar except Quest v. Brotherhood of Locomotive Firemen and Enginemen, 230 IIl. 
App. 321, in which the same constitution involved in the case at bar is discussed. 
Whether the benefit certificate in that case was the same as the benefit certificate in 
this case does not appear. At least no attention was paid to it. The case does not, 
as the majority assume, undertake particularly to construe the meaning of the regu- 
lations of the brotherhood. It simply follows what was by the court conceived to 
be the rule laid down in the case of Order of Foresters v. Malloy, 169 Ill. 58, 48 
N. E. 392, and another case in the Court of Appeals. It appears in the Malloy Case 
that certain by-laws provided for a change of beneciary. In another provision it 
was stated that in the event of the death of the original beneficiary previous to the 
death of the member, if such member “shall have made no other or further disposition 
thereof,” the benefit should be paid to certain persons enumerated. The court held 
that where the original beneficiary died, a new designation might be made by will, 
and that the provision for a change applied only to a case where the original bene- 
ficiary had not predeceased the member. The case is opposed to all the other authori- 
ties in the United States, and these are abundant. 


The identical question under almost the identical by-laws arose in the case of 
Head v. Supreme Council, etc., 64 Mo. App. 212. Section 163 of the by-laws pro- 
vided for the proceeds of the insurance if the original beneficiary should predecease 
the member, and if the member “shall have made no further disposition thereof.” 
Section 162 of the by-laws provided for the method to be pursued in case of “change 
of beneficiary.” The court said: 


“It is obvious that the method adopted by plaintiff and Ryan to effect a change 
of beneficiaries was in no respect in compliance with section 162, supra, of the by- 
laws. No application was made to the branch lodge, and no notice was given to it or 
to defendant of the desired change. Council for plaintiff concedes this, but contends 
that section 162 applies only where a change is sought during.the life of the bene- 
ficiary named in the certificate, and that, where the beneficiary died, the assured is in 
the same position as when he first applied for membership, and can, without formality 
or restriction designate any other beneficiary. We do not think that the contract, when 
all of its parts are considered, will admit of such a construction. Section 162 furnishes 
an exclusive and universal method for a change of beneficiaries. Section 163, supra, 
provides no other. its enly nurpose being to prevent a lapse of the policy under certain 
contingencies. Provision is made in the section for the designation of a new bene- 
ficiary under the circumstances stated, but the necessary implication is that such 
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designation or change must be made as provided by the by-laws of the order govern- 
ing that subject.” 

In each of the following cases the beneficiary predeceased the member ; in each the 
contract between the parties, including the by-laws or constitution, were similar to 
that in the case at bar. In each of them an attempt was made by the member, aiter 
the death of the original beneficiary, to substitute a new beneficiary, the method 
pursued being either by will or in some other manner. The question in each case 
was as to whether or not in attempting to make such substitution or change the 
member was compelled to pursue the method pointed out in the by-laws for a 
change of beneficiary, and in each of the cases it was held that he must do so, and 
that unless those provisions were substantially followed the attempted substitution, 
or change, was void. Hence, while the point here under discussion was not pressed 
upon the courts in these cases in the exact form as it is here raised, in substance the 
identical question was decided, and was decided adversely to the contention of the 
plaintiff herein. Grand Lodge, etc., v. Edwards, 111 Me. 359, 89 A. 147; Grand 
Lodge, etc., v. Connolly, 58 N. J. Eq. 180, 43 A. 286; Grand Lodge, etc., v. Gandy, 63 
N. J. Eq. 692, 53 A. 142; Pilcher v. Puckett, 77 Kan. 284, 94 P. 132, 17 L. R. A. 
(N. S.) 1083; Grant v. Faires, 253 Pa. 232, 97 A. 1060; Bollman v. Supreme Lodge, 
etc. (Tex. Civ. App.) 53 S. W. 722; Hadley v. Modern Woodmen of America (Mo. 
App.) 205 S. W. 101; Hull v. Brotherhood of Yeomen, 199 Iowa 356, 202 N. W. 6; 
Dean v. Dean, 162 Wis. 303, 156 N. W. 135. See, also, Hellenberg v. District No. 1. 
etc., 94 N. Y. 580; Moss v. Littleton, 6 App. D. C. 201. In the Texas, Kansas, and 
Iowa cases here cited, the substitution of a new beneficiary was attempted to be made 
by will, as in Order of Foresters v. Malloy, supra, and it was held that it could not 
be done in that manner, but that it must be done in the manner pointed out by the 
by-laws in case of a “change” of beneficiary. The Iowa and Kansas cases both cite 
Daniels v. Pratt, 143 Mass. 216, 10 N. E. 166, which, too, is in point, although in 
that case it was provided that “no change of designation” should be made without 
the consent of the company. In the Iowa case, where, as stated, the original bene- 
ficiary predeceased the member, the court said: 

“The by-laws of the association provided specifically the method of changing 
beneficiaries, the provision being the one frequently incorporated in the by-laws of 
insurance associations organized on the plan of appellee. No attempt was made by 
the member to change the beneficiary in the manner provided by the by-laws of the 
association, but he did attempt to dispose of the proceeds of the certificate by will. 
Section 161 of the by-laws of the association provides as follows: ‘In the event of 
the death of a beneficiary or beneficiaries before the death of the member, and the 
member shall have made no other disposition of the benefits, that portion of the bene- 
fits made payable to the deceased beneficiary or beneficiaries shall be paid to the legal 
heirs of such deceased member.’ The law is well settled in this state that, where 
the certificate provides a method for changing a beneficiary, that method is exclusive, 
and must be followed. * * * Nor may the insured, under such circumstances, 
designate or appoint another beneficiary by will.” 

In the Maine case cited, supra, the by-laws of the association provided that if 
the beneficiary should die in the lifetime of the member, and he had made no other 
legal designation, the benefit should be paid to certain designated persons. The 
by-laws provided for a certain method of change. The originally designated bene- 
ficiary predeceased the member, and it was claimed that a new or later designation 
had been made by letter. The court discusses the question as to whether or not the 
claimant under this letter was the “legally designated” beneficiary, and holds that he 
was not, that he could be designated only by a compliance with the by-laws providing 
for a change, saying, among other things: 

“The authorities are almost uniform in holding that he who relies upon a change 
in the beneficiary contract whereby a new beneficiary is designated to take the benefit 
in place of those who would otherwise be entitled to it under the unchanged contrict, 
must show that the change has been made in the manner provided for in the laws 
of the order.” 

In Grand Lodge, etc., v. Edwards, supra, the court points out that the by-laws 
there involved specify certain persons as the proper beneficiaries in case of the death 
of the original beneficiary, and in case no legal designation has otherwise been 
made. That is true also in the case at bar, for counsel for the plaintiff read into the 
record the provision of the constitution of the defendant that: 

“Should there be no legally designated beneficiary, then the fund shall be paid, 
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subject to the provisions of this constitution bearing thereon, as follows, in the order 
named: First, to the widow; second, to the child or children; third, to the mother; 
fourth, to the father; nith, sisters and brothers equally.” 

In any event, each and all of the cases already cited have treated and understood 
the phrase “change oi beneficiary” to include a designation subsequent to the original 
one, whether at the time of such subsequent designation the original beneficiary was 
dead or alive. That is true also in the case of Finnell v. Franklin, 55 Colo. 156, 
134 P. 122, and Rollins v. McHatton, 16 Colo. 203, 27 P. 254, 25 Am. St. Rep. 26v, 
although these cases may to some extent be distinguished from the case at bar. There 
can be no question that this has been the universal understanding oi the phrase, and 
that the various constitutions and by-laws adopted by the various orders have been 
adopted in that light. The benefit certificate involved in this case shows that to be 
the meaning; it was so understood by the decedent; it was so interpreted by counsel 
for plaintitt; and it does not, it seems to me, behoove this court to put any other 
construction upon it at this time. The holding that the regulations relating to change 
of beneficiary need not be complied with in a case like that at bar necessarily means 
that later beneficiaries in such case may be designated in any informal manner what- 
ever, orally or otherwise—a method of change that most of the courts have steadily 
frowned upon, because it would lead to endless litigation and the setting up of all 
sorts of fictitious claims, and which may be avoided only by the defendant and other 
like organizations making an amendment to their regulations. See Faubel v. Eck- 
hart, 151 Wis. 155, 138 N. W. 615. 

2. The main holding of the majority, namely, that the change was properly 
effected, by which I assume, in view of the reliance of the defendant relating thereto, 
were substantially complied with, is, in my judgment, even more fundamentally wrong, 
than the conclusion on the point heretoiore discussed, and ignores substantially all 
the wealth of authorities on the subject. The constitution of the brotherhood in- 
volved in the case at bar provides that if a member desires to make a change of 
beneficiary he must execute and properly acknowledge the blank on the back of the 
policy providing for-such change; that the policy must be sent to the general secre- 
tary, and, under another provision: 

“A change or transfer of beneficiary shall not be valid or have any binding effect 
until said certificate has been received by the general secretary and treasurer, and by 
him cancelled and a new certificate issued wherein a new designation of beneficiary 
shall appear.” 

If this means anything at all, it means that the execution and acknowledgment 
on the back of the certificate is not a change but simply an attempted change, which 
cannot become effectual until the further requirements are complied with. That was 
not done, and hence the attempted change is, under these provisions, necessarily in- 

valid, and it is difficult to see how language can be made plainer to state that result. 

The point will be again referred to later. The fact that the instructions on the back 
of the certificate did not point out these provisions surely cannot be used as an argu- 
ment that the member did not need to pay any attention to them, particularly in 
view of the fact that the regulations of the society are, in the certificate, specifically 
made a part ci the contract. Further, it does not even appear herein that it was the 
intention of the decedent to complete the change. He executed, it is true, the blank 
on the back of the policy providing for a change. At what time of the day on 
June 24, 1922, this was done does not appear. And while the evidence shows that he 
was sick at the time, he had been sick for at least two months previously, during 
which he did nothing, and during which he had ample time to have caused the require- 
ments of the brotherhood to be fully complied with. And no reason appears why, 
if he was able to execute the blank providing for a change, he could not also have 
sent it in to the company or at least have caused it to be done. On the contrary, he 
kept the policy in his possession, as he had done during his two months of sickness ; he 
did not deliver it to plaintiff or to any one for him; and the purpose of keeping it 
can only be conjectured. And the burden to show the change was on plaintiff. In 
the case of Stemler v. Stemler, 31 S. D. 595, 141 N. W. 780, the court, in speaking 
of the effect cf what the decedent did in the case at bar, said: 

“The bare execution and acknowledgment of such a surrender clause and request 
for a change of beneficiary would certainly be ineffectual for any purpose if no 
delivery or other steps were taken towards carrying the said execution thereof into 
effect. Such an insured might, we apprehend, duly sign and acknowledge such a 
surrender clause and still retain the same for years in his possession and control, 
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without any effort or attempt to deliver the same or carry the same into effect, and 
his death occur with the same still in his possession and under his control undelivered, 
and under such circumstances alone it could not be successfully contended that there 
had been a change of beneficiary.” 

The rights oi the plaintiff herein, if any, arise out of the contract entered into | 
between the decedent and the brotherhood. That is the source and the measure of his 
rights, unless, perchance a court of equity feels ert to step in. Modern Wood- 
men of America v. Headle, 88 Vt. 37, 90 A. 893, L. A. 1915A, 580; Supreme 
Lodge, etc., v. Nairn, 60 Mich. 44, 26 N. W. 826; Finnell v. Franklin, 55 Colo. 156, 
134 P. 122; Van Bibber v. Van Bibber, 82 Ky. 350; Niblack Ben. Soc. & Acc. Ins. 
§ 222a. The brotherhood is here standing upon its contract, and insists that the 
plaintiff is not, under the showing made in this case, entitled to the money under 
the policy, as the sole beneficiary, though it is admitted in the briefs of counsel for 
the brotherhood that the money due thereunder is due to the brothers and sisters of 
the decedent, whoever they may be. The right to stand upon his contract is granted 
to the humblest citizen of our land; the same right is granted to every ordinary 
corporation, and it would be strange ‘indeed, if fraternal or charitable organizations, 
such as the brotherhood in the case at bar, whose existence is for the benefit of its 
numerous members alone, would be compelled to waive their rights, and should 
not be entitled to insist upon the fulfillment of the terms of their contracts, at least 
in so far as these protect them against expensive litigation and against double liability. 
Not to grant them such right would endanger their very foundation and make their 
existence precarious. But courts do grant that right, and I know of no exception 
where that has not been done, except in the decision of this case. In fact some of 
the courts have regarded the contract of so much importance that they have refused 
to consider any infringement thereon through equitable considerations in cases where 
the provisions for a change regulated the time as to when such change should become 
effective, and where the acts to be done by the member were not all done, except, 
perhaps, that the return of the old certificate will be dispensed with where it is lost 
or withheld by the beneficiary therein designated. Hughes v. Modern Woodmen of 
America, 124 Minn. 458, 145 N. W. 387; Myers v. Modern Woodmen, etc., 205 Ill. 
App. 45; Kemper v. Modern Woodmen, etc., 70 Kan. 119, 78 P. 452; Counsman v. 
Modern Woodmen, etc., 69 Neb. 710, . N. W. 672, 98 N. W. 414; Modern Woodmen 
etc., v. Headle, supra; see note Ann. Cas, 1914D, 1133. Some of the courts hold to 
practically that rule even in the absence of a provision making time an important 
element of the change. Ancient Order of Gleaners v. Bury, 165 Mich. 1, 130 N. W. 
191, 34 L. R. A. (N. S.) 277; Grand Lodge, etc., v. Martin, 118 Me. 409, 108 A. 355; 
Orcutt v. Modern Woodmen, etc., 213 App. Div. 530, 210 N. Y. S. 609; Knights of 
Maccabees v. Sackett, 34 Mont. 357, 86 P. 423, 115 Am. St. Rep. 532; Freund v. 
Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. St. Rep. 283; Page v. Bell, 146 Ga. 680, 
92 S. E. 54; cases in Note Ann. Cas. 1914D, 1129-1132. And it is a general rule that 
the mode of change agreed upon is a matter of substance, and must at least be 
substantially complied with. Note 19, Am. St. Rep. 790; Note 5 L. R. A. 96, 14 
R. C. L. 1390, 1391; Note Ann. Cas. 1914D, 1129; 29 Cyc. 130; Niblack, sunra, 
§ 218; 4 Cooley, Briefs on Insurance, 3767; Bacon, Life & Acc. Ins. § 404. Thus 
it is said in the case of Fink v. Fink, 171 N. Y. 616, 64 N. E. 506: 

“The change of the beneficiary is an important matter, for it transfers the right 
to receive the death benefit, amounting in this case to $1,000, from one person to 
another. The right of the member to make the change is absolute and the beneficiary 
can neither prevent it by objecting, nor promote it by consenting. Obviously such a 
transaction requires some formalities for the protection of the company, the member 
and the beneficiary. The formalities required by the association * * * were very 
simple, but unless they wefe substantially complied with, the change could not be 
made. Mere intention to make the change is not enough, for the acts prescribed to 
carry the intention into effect are forms imposed upon the execution of a power, and 
they must be observed or the change cannot be effected.” 

And in contrast with the easy way in which the majority opinion brushes aside 
the requirements subsequent to the execution of the blank on the back of the policy, 
the Supreme Court of Colorado in the case of Rollins v. McHatton, 16 Colo. 203, 
27 P. 254, 25 Am. St. Rep. 260, said: 

“It is doubtless a matter of importance to such societies that their books show 
all changes in this respect. But it is more important to the assured that some record 
of the kind be kept in order that his wishes in the premises may not, after his death, 
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be defeated. And obviously the beneficiary is profoundly interested in having such 
definite and reliable record evidence of his ownership. It would be a dangerous 
precedent were we to hold that the designation of the change of beneficiary by entry 
upon the books of the company is not imperative. Disregard of the prescribed mode 
oi substitution would tend to frustrate the wise and benevolent object to which these 
societies owe their existence.” (Italics are mine.) 

The only exceptions that have been recognized are usually stated as three: (1) 
Where the society has waived compliance with its own rules and has issued a new 
policy to the member during his lifetime. (2) If it is beyond the power of the insured 
to comply literally with the regulations. (3) If the insured has pursued the course 
pointed out by the laws of the association, and has done all that is required of him 
to be done, but before the new certificate is actually issued he dies. In the last two 
cases, a court of equity may consider that done which ought to have been done. As 
already pointed out, some of the courts will not deviate from the contract if the 
time of change is important under the rules of the association, except, perhaps, as 
heretofore stated; and, in other cases, the exceptions here stated do not appear to: 
be fully recognized. Thus it is said in Orcutt v. Modern Woodmen, etc., supra: 

“It is urged by the appellant, that if the insured has done all in his power to 
change the beneficiary, but, before the new certificate is actually issued, he dies, a 
court of equity will treat such certificate as having been issued. * * * But this 
conclusion can only be sustained when the member has complied with the requirements 
imposed in the by-laws on his part to be performed.” 

The burden is upon the new beneficiary to show that the change has been made 
in the manner provided for in the contract, or that the case is one calling for equitable 
relief. Modern Woodmen, etc., v. Headle, supra; Mosaic Templars v. Mills (Ala. 
App.) 102 So. 538; Grand Lodge, etc., v. Edwards, supra; Siglar v. Ivancho, 60 Pa. 
Super. Ct. 431. This is just, inasmuch as such beneficiary is, generally, in much 
better position to prove the facts, and particularly is he in better position to know 
as to whether there are any other parties who have a better claim to the benefit. 

Counsel for the defendant seem to take the position that this is an action at law, 
the defendant being the only party, and any other possible claimants not having been 
brought into court. They seem, accordingly, to claim that for that reason, if no 
other, principles of equity cannot be applied here at all. It need not be determined 
whether that is true or not. The contrary had been decided in McGowan v. The 
Supreme Court, etc., 104 Wis. 173, 80 N. W. 603, and Wintergerst v. Court of Honor, 
185 Mo. App. 373, 170 S. W. 346. I shall have occasion to refer to these cases later. 
Certain it is that equitable rules are not nearly so readily applied in a case where the 
company resists the claim, or where all the parties that might have a claim upon the 
benefit are not brought into court. Thus it is said in the case of Conway v. Supreme 
Council, etc., 131 Cal. 437, 63 P. 727: 

“It has uniformly been held in organizations such as this that the by-laws form 
a part of the contract, and that the association may require a compliance with them, 
or refuse to pay. * * * In this instance there was no substantial compliance with 
the requirements of the by-laws, and it must therefore be held that were these sureties 
merely seeking to enforce their demand against the order, the latter would be justified 
in law in its refusal to pay. But the actual situation here presented is somewhat 
different. All the parties interested are before the court, and equity may be done.” 

So in the case of Dell v. Varnedoe, 148 Ga. 91, 95 S. E. 977, where the member 
complied with the regulations just about to the same extent as in the case at bar, 
the court said: 

“As against the association, it must be held that the attempt by the insured to 
change the beneficiary was ineffectual. * * * The association (however) has no 
interest in the controversy. * * * In the well-considered opinion in Nally v. 
Nally, 74 Ga. 669, 58 Am. Rep. 458, by Hall, J., based upon principle rather than 
upon precedent, where the association stood indifferently between the parties, as in 
this case, this court applied the doctrine of equitable relief as between the claimants 
to the fund, considering that as done by the insured member which ought to be done.” 

In the case «f Modern Brotherhood v. Matkovitch, 56 Ind. App. 8, 104 N. E. 
795, the court said: 

“The same strictness is not observed where the controversy is between different 
claimants. as is observed where the company is denying that a person claiming the 
fund is the beneficiary. Where the company acknowledges liability and seeks only 
to be protected from complications in making payment, there are many cases where 
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incomplete changes have been held sufficient by the application of equitable principles.” 

And in Downing v. Downing, 82 Pa. Super. Ct. 220, the court said: 

“It is within the power of the member to change the beneficiary whenever he 
chooses to do so, subject, however, to the qualification that such right must be strictly 
in accordance with the by-laws of the association; otherwise the latter is not bound 
to recognize the new beneficiary.” 

These cases come very near holding that the company is entitled to insist upon 
full and complete compliance with its regulations, and that in no case, except, perhaps, 
where only a ministerial act remains to be done by the company, will equity be 
applied where it so insists.. And in fact in no case (not considering the Illinois 
cases mentioned in the first part of this opinion) has the claimant succeeded where 
the facts were anything like the facts in the case at bar, and where the association 
alone was defendant or resisted the claim. In each and all of them he was defeated. 
Coleman v. Knights of Honor, 18 Mo. App. 189; Head v. Supreme Council, 64 Mo. 
App, 212; Gray v. W. O. W., 47 Tex. Civ. App. 609, 106 S. W. 176; Sovereign Camp, 
W. O. W., v. Israel, 117 Ark. 121, 173 S. W. 855; Kemper v. Modern Woodmen, etc., 
supra; Clark v. Supreme Council, 176 Mass. 468, 57 N. E. 787; Londry v. Sovereign 
Camp, 140 Mo. App. 45, 124 S. W. 530; National Mutual Aid Soc. v. Lupold, 101 
Pa. 111. See Hellenberg v. District No. 1, etc., 94 N. Y. 580. And in most if not 
all of the cases where the equitable exceptions heretofore stated were applied, the 
decision is partially based on the fact that the association waived compliance with the 
regulations. See cases in note 34 L. R. A. (N. S.) 277, in note L. R. A. 1915A, 580, 
and in note 2 A. L. R. 1683. While in some of the cases the point is not mentioned, 
because evidently not deemed necessary, most of them specifically refer to the waiver 
on the part of the association, and the cases would evidently have been differently 
decided had no such waiver existed. 

It may, perhaps, be that equitable principles should be applied in this case, if all 
the possible claimants to the fund in question were before the court, or if it should 
clearly appear in some other way that the company is fully protected by reason of the 
nonexistence of other claimants, or by reason of other facts. Without determining it, 
this might possibly be so held under the decisions in Smiley v. Modern Woodmen, etc., 
112 Neb. 10, 198 N. W. 157, Taylor v. Grand Lodge, etc., 45 N. D. 468, 178 N. W. 130, 
Dell v. Varnedoe, supra, and a few other cases, because, as stated in the Nebraska 
case, the company should not, if fully protected, arbitrarily insist upon full compli- 
ance with its regulations. But equity surely should never be applied if to do so 
may result in injustice to one of the parties to the case. And how may it be applied 
in this case, where it is not shown that there are no other claimants, or that the com- 
pany would be fully protected, and that it does not run the risk of double liability? 
And it must be borne in mind that prima facie the contract must be complied with 
and that the burden to show that equity may be invoked is on the plaintiff. The latter 
knows whether he has brothers and sisters who might be entitled to part of the 
money involved herein. For some reason he did not see fit to show the facts. The 
action for the fund here in question in an action on a contract. It is a transitory 
action, which may be brought in any state where service may be had on the brother- 
hood. Austin v. Royal League, 316 Ill. 188, 147 N. E. 106. The determination of the 
action in this state is not at all binding upon the courts of any other state. and the 
defendant herein might be subjected to another action or several other actions. as 
actually happened in the case of the fund discussed in the case of Kemper v. Modern 
Woodmen, supra. There is no principle of law which would compel the company to 
deposit the money into court and waive its rights to be protected under its contract ; 
and if we should go so far as to compel it to do so, and thus attempt to shake the 
basic foundation of our present day civilization, the company might not then be 
protected, since, as stated, it might again be subjected to suit and judgment in another 
state. This is of peculiar and vital importance because of the fact that the courts 
generally hold that any person interested in the proceeds of the policy has the right to 
insist upon the provisions of the contract, and that, while the association may waive 
them so far as it itself is concerned, it cannot waive them, after the death of the 
member, so far as other parties are concerned. And if a brother or sister of the 
plaintiff herein should, for instance, happen to live in one of our neighboring states 
of Colorado, Idaho, or Montana and sue the defendant upon the policy in question, it 
seems reasonably clear, from the decisions in these states, that he or she would 
recover notwithstanding the decision in this case. See Rollins v. McHatton. 16 Colo. 
203, 27 P. 254, 25 Am. St. Rep. 260; Knights of Maccabees v. Sackett, 34 Mont. 357, 
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86 P. 423, 115 Am. St. Rep. 532; Allison v. Brotherhood of American Trainmen, 34 
Idaho, 488, 201 P. 838. 

The decision by the majority of this court holds, as heretofore stated, that the 
requirements for a change were substantially complied with. Now, the rule of 
substantial performance, at least the kind under consideration here, is fundamentally 
a rule of equity which considers that done which ought to be considered as done. See 
Denton v. Atchison, 34 Kan. 438, 441, 8 P. 750. Hence that rule does not differ 
materially from the equitable rules heretofore referred to, and is but another way 
of stating them. The opinion of the majority cites, in support of its conclusion, the 
case of Arnold v. Newcomb, 104 Ohio St. 578, 136 N. E. 206, where it was said 
that the decedent had substantially complied with the regulations of the brotherhood. 
But that case is radically different from the case at bar. The parties in that case 
who were interested in the proceeds of the policy were all beiore the court; the 
association interpleaded and deposited the money; it was fully and completely pro- 
tected and was not exposed to the danger of any other suit. Further, the original 
certificate was returned, though not in the lifetime of decedent, and was actually 
cancelled, and the court considers this of importance in applying its rule of substan- 
tial performance. That was not done in this case. And above all there was no 
question as to what was the intent of the member in the Ohio case during his life- 
time. He delivered the certificate, after he had executed the blank on the back of 
the policy, to his wife, the new beneficiary, and ratified the change, as the court 
holds by continuing to pay dues thereon. Ii, as the opinion of the majority in the 
case at bar states, the court did not consider the member’s intention of any importance 
in arriving at its conclusion, why, in any event, was it necessary to discuss the point 
of ratification? That fact conclusively shows the contrary. Surely that case presents 
an entirely different situation from the case at bar. The criticism of the statement 
heretofore quoted from Stemler v. Stemler, supra, does not apply to it, and the 
danger of successful suits in other states would not, under such state of facts, be 
nearly so great as under facts like those in the case at bar, even though the inter- 
ested parties should not all be before the court, which they were in that case. Further, 
the contract and constitution in question in this case and in the Ohio case, makes, as 
heretofore stated, any attempted change invalid and of no binding effect until the 
certificate has been returned to the general secretary and canceled, and a new certifi- 
cate, showing the new beneficiary, has been issued. It is even conceivable—thinkable— 
that these provisions contemplate the issuance of a new certificate after the death of 
the member? If not, and palpably not—if that is beyond all reason, and it plainly is— 
then we must necessarily come to the unerring, unalterable conclusion that the pro- 
visions contemplate that the old certificate must be returned to the general secretary 
during the member’s lifetime either by himself or by someone else for him, and this 
was not done. In view of this plain, unescapable fact, the holding in the Ohio case 
must be interpreted to be merely to the effect that, all the interested parties being in 
court and the brotherhood waiving its rights, the change of beneficiary should, in 
view of the facts, be allowed in equity; in other words, that the contract should, by 
reason of the equities as between the contending parties, be considered as substan- 
tially complied with. The principles announced in that case can certainly not be 
accepted as safe any further than that, if they were intended to go further, and 
there is no reason to believe that to be so. Even interpreted as just stated, the case 
is squarely opposed to many other cases, for instance the case of Bishop v. Roberts, 
104 Kan. 181, 178 P. 409, where regulations substantially like those in the case at 
bar were considered, and the case of Dean v. Dean, 162 Wis. 303, 156 N. W. 135. 
And it may not be amiss to mention in this connection that the record in this case dis- 
closed that the defendant here changed its constitution within 60 days after the 
decision of the Ohio case, now specifically providing that the old certificate must be 
returned by the member himself in order to effectuate a change—perhaps hoping to 
avoid, for its protection, the extension of the principles laid down in that case to a 
case like that at bar. It has failed to do so, but it has made a rather effectual 
answer to the argument, made in the opinion of the majority, that we should, for the 
purpose of uniformity, put the same construction on the regulations in question as 
was done in the Ohio case; for, forsooth, the decision in that case does not, after 
the change that was made in the regulations, any longer apply even under facts like 
those that appeared in that case. And it may be said, further, that, while uniformity 
of decisions is, of course, highly desirable, it is more desirable that we should avoid 
an attempted uniformity that leads to bad results. 
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The opinion of the majority also relies on an isolated statement in the case of 
McGowan v. The Supreme Court, etc., 104 Wis. 173, 80 N. W. 603. In that case the 
by-laws of the association had been complied with in substantially every respect that 
no new certificate was issued, which was in no way due to the fault of the member, 
and the court applied equitable principles, holding that the new beneficiary was entitled 
to the money. It was said in the course of the opinion that a change is either valid 
or not; if it is valid, it must be so as to all the parties to a contract and that the 
validity does not depend on whether there is an interpleader in the case or not. The 
gist of the statements, as interpreted in the light of the facts in the case, probably 
is nothing more that a court will apply equitable principles even in an action at law. 
That is the interpretation placed thereon in the case of Wintergerst v. Court of Honor, 
185 Mo. App. 373, 170 S. W. 346. And if such principles are applied only, and no 
change is recognized, except when the association fully protected along with all other 
parties interested in the contract, I am not prepared to say that any fault can be 
found with the doctrine, although, as heretofore shown, other courts at least apply 
equitable doctrines more readily when the association is not contesting. And it 
appears that the Wisconsin court is rather strict in its requirements that the by-laws 
of an association, such as the defendant in this case, must be complied with. It is very 
apparent, especially from the later case of Dean v. Dean, 162 Wis. 303, 156 N. W. 135, 
already heretofore cited, where the decedent did just about what the decedent did in 
the case at bar, that the views of that court are diametrically opposed to the con- 
clusion arrived at by the majority of this court. And the Missouri rule is evidently 
the same as that in Wisconsin. Londry v. Sovereign Camp, 140 Mo. App. 45, 124 
S. W. 530, and the Wintergerst Case, supra. The basis for the application of equitable 
principles in the case at bar, among other things, the protection necessary for the 
association, is absent in this case, and when that is true no court is warranted in 
applying equitable principles or the doctrine of substantial performance. The state- 
ment above mentioned in the Wisconsin case cannot be ingrafted, as it were, onto the 
Ohio case, as interpreted by the majority, and in which there was an interpleader, and 
then in that form use this case, as the majority has plainly done, as a standard by 
which to gauge other cases. This seems too plain for argument. For in a case of 
an interpleader, that is to say, when the association deposits the money into court, 
it waives its rights; it has none left; none will be considered. Hence, if the contract 
in the case at bar is to be construed the same as in a case in which there is an inter- 
pleader, it necessarily means that the contract will be construed without reference to 
the rights of the association, no matter what it may claim and no matter of what 
these rights may consist. And that cannot be good law, and no process of reasoning 
can make it so. In any event, the fact remains that the association, the defendant 
in this case, has provided rules and regulations, which, if complied with, would fully 
protect it in every case, even though such protection might not be necessary in a 
particular case. The majority of this court, by saying that the rules and regulations, 
though only partially complied with, have been substantially performed, have taken 
away and deprived the association of that protection. And while the rule of sub- 
stantial performance is intended to be applied to promote justice, the application 
thereof in the case at bar clearly leads to injustice, and will compel associations. like 
the defendant in this case, in order to find the protection to which they are justly 
entitled, to make their contracts and their regulations so rigid and drastic as to lead 
to many unjust results. It may be unfortunate that the decisions of the various 
courts of the land are not in harmony; but the defendant and associations like it 
have the right to guard against that very fact, and the court should not deprive them 
of protection by applying the doctrine of substantial performance. The cases on the 
subject now under consideration are very numerous. Not only is the decision of the 
majority on the present point opposed to the overwhelming weight of authority, but 
there is not, in my judgment, a single authority to sustain it. It is, fundamentally 
vitally wrong, because it entirely brushes aside the rights of the defendant and fails 


to give it protection to which it is entitled under its contract and at our hands, so 
far as in us lies, in the same unstinting measure as every one else. 
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FIRE 


WESTCHESTER FIRE De CO. OF NEW YORK v. NORFOLK BUILDING 
& LOAN ASS'N. (No. 7375.) 
(Circuit Court of Appeals, Eighth Circuit, iil 2, 1926.) 
14 Federal Reporter (2d) 524 
1. INSURANCE. 


Mortgage clause in fire insurance policy refers only to mortgage then in existence, 
and not any subsequent mortgage interest. 

(For other cases, see Insurance, Dec. Dig. § 164[1].) 
2. INSURANCE. 

Mortgagee’s interest in mortgaged property is extinguished by foreclosure and 
sale proceedings. 

(For other cases, see Insurance, Dec. Dig. § 123.) 
4. INSURANCE. 

Uniform Nebraska mortgage rider attached to fire policy is separate contract 
between mortgagee and insurer. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
5. INSURANCE. 

Purpose of mortgage provision in fire policy is to protect mortgagee’s interest, and 
such interest continues until mortgage debt is paid. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


6. INSURANCE—WHERE SOLE PURPOSE OF MORTGAGE FORECLOS- 

URE SUIT WAS TO PLACE RECORD TITLE IN MORTGAGOR’S WIFE 

TO DEFEAT LIEN CLAIM, LIABILITY OF FIRE INSURER UNDER 

MORTGAGE RIDER CONTINUED. 

Where sole purpose of mortgage foreclosure suit was to place record title in 
mortgagor’s wife to defeat lien claim against mortgagor, under agreement that 
mortgagee would continue original loan, mortgagee’s interest and liability of fire 
insurer under mortgage rider was preserved. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

9.. INSURANCE. a) 

Comp. St. Neb. 1922, § 7787, providing that breach of warranties in a policy 
shall not avoid policy unless breach contributed to loss, is part of fire insurance 
contract. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

In Error to the District Court of the United States for the District of Nebraska; 
Joseph W. Woodrough, Judge. 

Action by the Norfolk Building & Come Association against the Westchester 


Fire Insurance Company of New York. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Matthew A. Hall, of Omaha, Neb. (Raymond G. Young and Harvey M. Johnsen, 
both of Omaha, Neb., on the brief), for plaintiff in error. 

M. S. McDuffee, of Norfolk, Neb. (Donald D. Mapes, of Norfolk, Neb., on the 
brief), for defendant in error. 

Before Lewis, Circuit Judge, and Trieber and Kennamer, District Judges. 

KENNAMER, District Judge. This action was instituted by the Norfolk Building 
& Loan Association, a mortgagee, to recover on a contract of fire insurance issued 
by the Westchester Fire Insurance Company of New York, on the 29th day of 
December, 1917, to E. A. Dimmitt, as the owner of the insured property, described 
as lot 19, in block 15, of the original town of O'Neill, Hope county, Neb. At the 
time of the issuance of the policy of fire insurance, E. A. Dimmitt was indebted to 
the Building & Loan Association in the amount of $6,000 which debt was evidenced 
by promissory notes executed by himself and his wife, Maude Dimmitt, and secured 
by a mortgage upon the above-described property. 

There was attached to the policy of insurance a uniform Nebraska mortgage 
clause, or rider, as follows: 

“Subject to all conditions of said policy not specifically waived herein, loss or 
damage, if any, under this policy, shall be payable to Norfolk Building & Loan 
Association as mortgagee (or trustee) as interest may appear, and this insurance to the 
interest of the mortgagee (or trustee) only therein shall not be invalidated by any 














1072 The Insurance Law Journal, Vol. 67 [Dec., 1926 





acts of neglect of the mortgagor or the owner of the within described property, or 
by any foreclosure or other proceedings or notice of sale relating to the property or 
by any change of the title or ownership of the property, or by the occupation of the 
premises for purposes more hazardous than are permitted in this policy. Provided, 
that in case the mortgagor or owner shall neglect to pay any premiums due under this 
policy the mortgagee (or trustee) shall, on demand, pay the same. Provided, also, 
that the mortgagee (or trustee) shall notify this company of any change of owner- 
ship or occupancy or increase of hazard which shall come to the knowledge of the 
mortgagee (or trustee), and unless permitted by this policy it shall be noted thereon 
and the mortgagee (or trustee) shall, on demand, pay the premium for such in- 
creased hazard for the term of the use thereof, otherwise this policy shall be null 
and void. This company reserves the right to cancel this policy at any time as 
provided by its terms, but in such case this policy shall continue in force for the 
benefit only of the mortgagee (or trustee) for ten days after notice to tue mortgagee 
(or trustee) of such cancellation, and shall then have the right, on like notice, to 
cancel this agreement. * * * ” 

Subsequent to the issuance of the policy of fire insurance, E. A. Dimmitt entered 
into a contract with one Gilmore with a view of trading his equity in the real estate 
covered by the mortgage, but the sale was never consummated, so far as the record 
herein discloses. However, Gilmore asserted a claim against Dimmitt and attempted 
to establish a lien against the property by reason of the contract. For the sole 
purpose of forestalling the establishment of a lien or claim against his property, 
Dimmitt permitted his payments to the Building & Loan Association to become 
delinquent, and upon advice of counsel procured the foreclosure of the mortgage 
by the Norfolk Building & Loan Association. Gilmore was made a party to the 
foreclosure proceedings, but asserted no claim in the action. A decree of foreclosure 
and sale of the property were ordered. Maude Dimmitt, wife of E. A. Dimmitt, was 
the successful bidder for the property, and upon confirmation of the sale the sheriff 
of Hope county executed a deed to her. The only payments made by the Dimmitts 
upon purchasing the property at the foreclosure sale were the delinquent payments 
due on the original loan made by the Building & Loan Association to E. A. Dimmitt, 
the costs of the foreclosure suit, and the sum of $162.82. By virtue of a prearranged 
agreement between the Dimmitts and the Norfolk Building & Loan Association, the 
original loan made to E. A. Dimmitt in the sum of $6,000 was continued in force 
by the execution by Maude Dimmitt and E. A. Dimmitt of a new note and mortgage 
evidencing the original debt. 

The trial court found that the new note and mortgage were not given in payment 
oi the original debt but were executed only as a renewal of, or as new evidence of, 
the original obligation; that the sole purpose of procuring the foreclosure on the 
part of the Dimmitts was to hinder and forestall Gilmore in establishing or asserting 
a lien or claim against the property. ; 

The case was submitted to the trial court, a jury having been waived, and judg- 
ment was entered in favor of the plaintiff, the Norfolk Building & Loan Association, 
for the amount of the policy, together with interest and attorneys’ fees. The insur- 
ance company prosecutes this appeal to reverse the judgment of the trial court. 

The defendant insurance company, by proper assignments, presents a number of 
alleged errors, which, briefly summarized, resolve themselves into the proposition of 
determining whether or not the change in the title from E. A. Dimmitt to Maude 
Dimmitt voided the policy of fire insurance by reason of the condition contained in the 
mortgage clause or rider attached to the policy providing that a change of title without 
the consent of the insurance company terminated the policy, and the proposition that 
the surrender of a right for a valid consideration works an estoppel on the party 
surrendering to claim the continued existence of that right. . 
_ It is urged by the defendant that the foreclosure proceedings extinguished the 
interest of the mortgagee, the Norfolk Building & Loan Association, which interest 
was insured by the contract of insurance, the subject-matter of this suit. 


[1, 2] It is well settled that a mortgage clause in an insurance policy only refers 


to a mortgage then in existence and does not cover any subsequent mortgage interest 
(Attleborough Savings Bank v. Security Insurance Co., 168 Mass. 147, 46 N. E. 390, 
69 Am. St. Rep. 373); also, a mortgagee’s interest in the mortgaged property is 
entirely extinguished by foreclosure and sale proceedings (Ogle v. Koerner, 140 III. 


170, 29 N. E. 563; Davis v. Dale, 150 Ill. 239, 37 N. E. 215: Uhlfelder v. Palatine 
Insurance Co., 111 App. Div. 57, 97 N. Y. S. 499). 


That such legal propositions are 


Fire] Westchester Fire Ins. Co. of N. Y. v. Norfolk B. and L. Assn. 1073 


sound bear of no doubt, but in the instant case they are not applicable to the facts 
as determined by the trial court. ‘ 

The agreement entered into prior to the foreclosure proceedings to the effect 
that if Maude Dimmitt purchased the property the Norfolk Building & Loan Associa~- 
tion would accept her note, signed by her husband, E. A. Dimmitt, and continue the 
original loan in force and effect, as found by the trial court, together with the findings 
that the only purpose of the foreclosure proceedings on the part of the Dimmitts was 
to defeat the lien or claim of Gilmore and not to divest E. A. Dimmitt, the owner of 
the property, of his title. The sole purpose was to place the record title in Maude 
Dimmitt. We are of the opinion that the evidence: amply supports these findings. 
The agreement entered into between the Dimmitts and the building and loan associa- 
tion qualified the effect of the foreclosure decree to the extent of leaving the mort- 
gagee’s interest in the property the same as it existed on the date the policy of fire 
insurance was issued. 

[3] A new mortgage for the same debt will not release the original mortgage 
lien unless expressly so agreed by the parties. Cortelyou v. McCarthy, 37 Neb. 742, 
56 N. W. 620; Young v. Shaner, 73 Iowa 555, 35 N. W. 629, 5 Am. St. Rep. 701; 
Washington v. Slaughter, 54 Iowa 265, 6 N. W. 291; Bruce v. Bonney, 12 Gray 
(Mass.) 107, 71 Am. Dec. 739. 


[4] It is quite well established that the mortgage rider which was attached to the 
insurance policy in question constituted a separate contract between the mortgagee, 
the Norfolk Building & Loan Association, and the insurance company. Ulster County 
Sav. Inst. v. Leake, 73 N. Y. 161, 29 Am. Rep. 115; Syndicate Ins. Co. v. Bohn, 65 
F. 165, 12 C. C. A. 531, 27 L. R. A. 614; Hartford Ins. Co. v. Olcott, 97 Ill. 439; 
Farmers’ & Merchants’ Ins. Co. v. Newman, 58 Neb. 504, 78 N. W. 933. 

[5] Certainly the mortgage provision in a policy of fire insurance has, as its 
purpose, the insurance of the mortgagee’s interest in the insured property. Ft. Scott 
Bidg. & Loan Ass’n vy, Palatine Ins. Co., 74 Kan. 272, 86 P. 142; Farmers’ & Mer- 
chants’ Ins. Co. v. Newman, 58 Neb. 504, 78 N. W. 933; Bailey v. Insurance Co. 
(C.-C) 13 -F. 250. 

The mortgagee’s interest in the insured property continues until the mortgage 
debt has been paid. Bailey v. Insurance Co. (C. C.) 13 F. 250; Ft. Scott Bldg. & 
Loan Ass’n v. Palatine Ins. Co., 74 Kan. 272, 86 P. 142. 


[6, 7] The mortgagor or the mortgagee may enter into an agreement during the 
foreclosure that will preserve the mortgagee’s interest and will preserve the insurance 
company’s liability upon the mortgage rider. Stephens v. Ill. Mutual Fire Ins. Co., 
43 Ill. 327. In the instant case such an agreement existed, and the original debt was 
continued in force notwithstanding the foreclosure proceedings, thus preserving the 
original interest the mortgagee had in the premises. It is unquestioned that one 
person can bid for another at a foreclosure sale, and such bidder will hold the property 
for the benefit of the real owner. Price v. Kane, 112 Mo. 413, 20 S. W. 609; Bailey 
v. Dobbins, 67 Neb. 548, 93 N. W. 687. 


[8] It seems clearly established from the evidence that the interest of the Build- 
ing & Loan Association was the same on the date the property insured was destroyed 
by fire as on the date the policy of fire insurance was issued, and such interest was 
secured by the same lien, the only difference appearing in the form of the note and 
mortgage executed by the Dimmitts. The estoppel urged by the defendant cannot 
be sustained for the reason that the insurance company has in no manner changed its 
position by reason of the acts or representations of the Dimmitts or the Building & 
Loan Asscoiation. It is well established that there can be no estoppel unless the 


party claiming it has changed his position by reason of a representation. . Lingonner 
v. Ambler, 44 Neb. 316, 62 N. W. 486. 


[9] We are of the opinion that the contention urged by defendant insurance 
company to the effect that the breach of the condition in the policy, to wit, the failure 
of the Building & Loan Association to notify the insurance company of the change 
in title, is untenable, in view of section 7787, Comp. St. Neb. 1922, whch provides: 

“Warranty Not to Avoid Policy unless Deceptive—No oral or written misrepre- 
sentation or warranty made in the negotiation for a contract or policy of insurance 
by the insured, or in his behalf, shall be deemed material or defeat or avoid the policy 
or prevent its attaching unless such misrepresentation or warranty deceived the com- 
pany to its injury. _The breach of a warranty or condition in any contract or policy 
of insurance shall not avoid the policy nor avail the insurer to avoid liability unless 
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such breach shall exist at the time of the loss and contribute to the loss, anything in 
the policy or contract of insurance to the contrary notwithstanding.” 

[10] This provision of the Compiled Statutes of Nebraska constitutes a part 
oi the insurance contract. Home Fire Ins. Co. v. Weed, 55 Neb. 146, 75 N. W. 539; 
Calnon v. Fidelity Phoenix Fire Ins. Co. (Neb.) 206 N. W. 765; McPhee v. Millers’ 
Nat. Ins. Co., 198 Mich. 215, 164 N. W. 425. There is no evidence in the record 
tending to show that any purported change in title by reason of the foreclosure pro- 
ceedings contributed in any way to the loss, and it has been held by the Supreme 
Court of Nebraska in construing the uniform Nebraska fire insurance policy that a 
breach of conditions in a fire insurance policy does not invalidate the insurance policy 
unless the breach of conditions contributed to the loss. Security State Bank of Eddy- 
ville v. AEtna Insurance Co., 106 Neb. 126, 183 N. W. 92. This construction of a 
Nebraska statute by the highest court of the state is binding upon the federal court. 

We are of the opinion that the findings of the trial court that the original debt 
and lien in existence on the date of the issuance of the policy of fire insurance con- 
tinued until the date of loss is amply sustained by the evidence. It thus becomes 
unnecessary to consider any of the other errors complained of by the defendant. 

The judgment is affirmed. 


WESTERN ASSUR. CO. v. WHITE. (No. 128.) 
(Supreme Court of Arkansas. July 12, 1926. Rehearing Denied Sept. 27, 1926.) 
286 Southwestern Reporter 804 
1. INSURANCE. 


Insurance’ policy may properly limit total concurrent insurance, and invalidate 
policy, if amount is exceeded. 

(For other cases, see Insurance, Dec. Dig. § 288[2].) 

2. INSURANCE. 5 . 
Provision of insurance policy limiting total concurrent insurance may be waived. 
(For other cases, see Insurance, Dec. Dig. § 372.) 

4. INSURANCE. 

Tenant by the entirety held not sole and unconditional owner, within insurance 
policy requiring that insured have sole and unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

5. INSURANCE. 

“Sole ownership,” within insurance policy, exists where no one else has any 
interest in the property as owner, and “unconditional ownership,” when the quality 
of estate is not limited or affected by any condition. 

(For other cases, see Insurance, Dec. Dig. §. 282[1].) 


Appeal from Circuit Court, White County; E. D. Robertson, Judge. 

Action by F. O. White against the Western Assurance Company. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded. 

McMillen & Scott, of Little Rock, for appellant. 

Miller & Pearce and John D. De Bois, all of Searcy, for appellee. 

SmitH, J. The appellant insurance company issued to appellee individually a 
policy of insurance on a building owned by appellee and his wife as tenants by the 
entirety for the sum of $1,500. The policy contained a provision limiting the con- 
current insurance on the building to $4,000. Additional insurance on the building was 
taken out by appellee, so that at the time of the fire which destroyed the building there 
was $5,500 insurance on it. The policy contained a clause which provided that it 
should be void if the total concurrent insurance exceeded $4,000. The policy also 
contained a provision that it should be void “if the interest of the insured be other 
than unconditional and sole ownership.” The insurance company denied liability upon 
two grounds: First, because insurance in excess of the concurrent insurance allowed 
by the policy sued on had been taken out; second, because appellant was not the sole 
and unconditional owner of the building. There was a verdict and judgment for the 
owner, and the insurance company has appealed. 

{1, 2] The validity of a clause in an insurance policy limiting the total con- 
current insurance, and invalidating the policy if that amount is exceeded, has been 
{frequently recognized by this court; indeed, it is recognized and enforced universally, 
but it has been held by this and all other courts that, while the clause is valid, it may 
be waived. That such a provision may be waived was declared by this court in the 
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case of German-American Ins. Co. v. Harper, 75 Ark. 98, 86 S. W. 817, and that case 
has since been several times followed. 

[3] Without setting out the testimony showing knowledge of the excess of 
insurance, it may be said that the testimony warranted the jury in finding that the 
agent of the appellant company had such knowledge of this fact, and that its conduct 
was thereafter such as to reasonably imply a purpose not to insist upon a forfeiture 
of the policy on that account, and, this being true, the verdict of the jury finding that 
there was a waiver of this provision is conclusive of that fact. Ark. Mutual Fire 
Ins. Co. v. Claiborne, 82 Ark. 150, 100 S. W. 751. : 

[4] Upon the second question, it may be said that the undisputed testimony 
shows that appellant and his wife were the owners of the insured property as tenants 
by the entirety, and there was no testimony charging the insurance company, or its 
agent, with knowledge of that fact, so that it cannot be contended—in fact, it is not 
insisted—that there was any waiver of the provision of the policy that it should be 
void “if the interest of the insured be other than unconditional and sole ownership.” 
On the contrary the insistence is that appellant, as a tenant by the entirety, was the 
sole and unconditional owner. ‘ 

We do not agree with counsel in this insistence. I{ being a tenant by the entirety 
made appellant the sole and unconditional owner, then his wife, the other tenant by 
the entirety, would also be the sole and unconditional owner, and we would have the 
anomalous condition of two persons each being the sole and unconditional owner, for 
her interest is as great as his, and she has the same right to the use and possession 
of the property and the same right to share in the rents and profits thereof. In the 
recent case of Moore v. Denson, 167 Ark. 134, 268 S. W. 609, we had occasion to 
consider the nature of the respective rights of the holders of an estate of this kind. 
In that case a judgment had been recovered against the husband, and we held that his 
interest in the estate might be sold under execution, subject to the wife’s right of 
survivorship. 

This holding followed from the prior holding of this court in the case of Branch 
v. Polk, 61 Ark. 388, 33 S. W. 424, 30 L. R. A. 324, 54 Am. St. Rep. 266, where the 
court considered the effect on estates by the entirety of the provisions of our Consti- 
tution and statutes which had enlarged the rights of married women. Mr. Justice 
Riddick, speaking for the court, said: 

“In this state-a married woman has full control of her separate property, and 
may convey and dispose of it as if she were a feme sole. Our Constitution and 
statute have excluded the marital rights of the husband therefrom during the life of 
the wife. Const. 1874, art. 9, § 7; Sandels & Hills’ Digest, § 4945; Neelly v. Lan- 
caster, 47 Ark. 175 [1 S. W. 66] 58 Am. Rep. 752; Roberts v. Wilcoxson, 36 Ark. 
355. We think that the effect of these provisions was to give the wife control of all 
the property owned by her, including her interest in an estate by entirety as well as 
other real estate. To say that it did not apply to an estate by entirety would be to 
deprive her of a share in the rents and profits of such an estate during the life of 
her husband, and would establish an exception to the operation of the constitution 
and statute resting on no valid principle or reason: Hiles v. Fisher, 144 N. Y. 306 
[39 N. E. 337, 30 L. R. A. 305] 43 Am. St. Rep. 766. On the other hand, to say that 
neither she nor her husband could convey any interest in such an estate, except by a 
joint deed, would tie up the estate, and prevent either of them from controlling or 
disposing of his or her interest without the consent of the other. It would also result 
in placing it beyond the reach of the creditors of either of them, and such is the 
rule followed in several of the states. McCurdy v. Canning, 64 Pa. St. 39; Chandler 


v. Cheney, 37 Ind. 391; Naylor v. Minock, 96 Mich. 182 [55 N. W. 664] 35 Am. St. 
Rep. 595, and note.” 


The learned justice there also said: 

“The rational construction of these provisions of our Constitution and statute, 
which ‘uprooted principles of the common law hoary with age,’ swept away the marital 
rights of the husband during the life of the wife, and gave enlarged powers to 
married women, is, not that they lessen the power of the husband over his own 
interest in an estate by entirety, but that they deprive him of the control over the 
interest of the wife which he formerly exercised jure uxoris, and confer upon the 
wife the control of her own interest. The right of the wife to control and convey 
her interest, we think, is now equal to the right of the husband over his interest. 
They each are entitled to one-half of the rents and profits during coverture, with 
power to each to dispose of or to charge his or her interest, subject to the right of 
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peg ee existing in the other. Hiles v. Fisher, 144 N. Y. 306 [39 N. E. 337, 
30 L. R. A, 305] 43 Am. St. Rep. 762; Buttlar v. Rosenblath, 42 N. J. Eq. 651 
[9 A. 695] 59 Am. Rep. 52.” 

It follows, therefore, that the husband has no longer, as at common law, control 
over the interest of his wife in an estate by the entirety, but she has the right to 
an equal and separate enjoyment of the proceeds derived from such an estate. 

[5] The language, “unconditional and sole ownership,’ appearing in the policy 
sued on, has been many times defined in the text-books on Insurance and in the’ 
reported cases as follows: 

“An insurance ownership is sole when no one else has any interest in the property 
as owner, and is unconditional when the quality of the estate is not limited or 
affected by any condition.” Royal Ins. Co., Limited, v. Shirley (Miss.) 106 So. 884. 

Under this definition, a tenant by the entirety does not qualify as a sole owner. 
Indeed, we have found no case holding that a tenant by the entirety was a sole 
owner, and entitled to recover as such, where the policy of insurance required that 
the insured be the sole owner. The rule is stated to the contrary in 26 C. J. chapter 
on Fire Insurance, § 219, p. 180, where it is said: 

“When the title is in husband and wife jointly, the husband: cannot insure as sole 
and unconditional or absolute owner.” 

We have examined the cases cited in the note to the text quoted, and we find 
they fully sustain the text. 

The case of Turner v. Home Ins. Co., 195 Mo. App. 138, 189 S. W. 626, is cited 
as an apparent exception to the rule. This was a decision by a Court of Appeals of 
Missouri, but it was recognized and stated in that case that: 

“Where the assured’s title is under a deed making him only a tenant by the 
entirety with his wife, he is not the sole and unconditional owner.” 

The court further said: 

“T{ this had been all that was shown in this case as to the title, we would be 
inclined to hold the policy void, in view of what the Supreme Court [of Missouri] 
held as to the wife “> a substantial interest, when at as a tenant by the 
aye OE in Holmes v. Kansas City, 209 Mo. 513, 108 S. W. 9, 1134, 123 Am. St. 
Rep. 4 

But that court said that the undisputed testimony in that case showed that the 
husband had purchased and paid for the property without any intention that any 
interest in it be conveyed to his wife, and that therefore there was a resulting trust 
in the husband’s favor, and he was therefore the equitable owner of the property. 
{t therefore appears that this case is not in fact out of line with other cases on the 
subject. 

We conclude, therefore, that appellee was not the sole and unconditional owner of 
the property, and, as it was not shown that the insurance company had waived this 
provision of the policy, it follows that a right to recover on the policy was not shown. 
2 Joyce on Insurance, § 1048A; 6 Cooley’s Briefs on Insurance, § 1382 (J) ; Clawson 

Citizens’ Mutual Fire Ins. Co., 121 Mich. 591, 80 N. W. 573, 80 Am. St. Rep. 538; 
Schroedel vy. Humboldt Fire Ins. Co., 158 Pa. 459, 27 A. 1077; Ostrander on Fire 
Insurance, § 64; Afna Insfl. Co. v. Resh, 40 Mich. 341; Genesee Falls Assn. v. U. S. 
Fire Ins. Co., 16 App. Div. 587, 44 N. Y. S. 979; Moore v. Moore (Ark.) 281 S. W. 
657. 

The judgment of the court below will therefore be reversed, and the cause 
remanded. 


K. KURIHARA et al. v. DETROIT FIRE & MARINE INS. CO. (Civ. 5537.) 
(District Court of Appeal, First District, Division 2, California. Sept. 2, 1926.) 
249 Pacific Reporter 215 
1. INSURANCE—WHERE STORE EMPLOYEE RECEIVING AND PUTTING 

BACK INTO STORE HALF OF PROFITS WAS TO BECOME PARTNER 

WHEN ONE-HALF OF PROFITS EQUALED ONE-HALF OF VALUE 

OF GOODS. THERE WAS NOT EQUITABLE TITLE SO AS TO BE 

WITHIN FIRE POLICY CONDITIONED ON EMPLOYEE’S SOLE AND 

UNCONDITIONAL OWNERSHIP (ST. 1909, p. 404.) 

Where store employee receiving one-half of profits and putting them back in 
store and standing one-half of fire loss, was to become partner when one-half of 
profits equaled one-half of value of goods, and fire policy in the California form, 
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prescribed by St. 1909, p. 404, was conditioned on his sole and unconditional owner- 
ship of the goods, held there was not equitable title within the condition. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


2. INSURANCE—STORE MANAGER, RECEIVING SALARY AND HALF 
OF PROFITS TO BE PUT BACK INTO STORE, WHO WAS TO BE- 
COME PARTNER WHEN HIS SHARE OF PROFITS EQUALED VALUE 
OF HALF OF GOODS, WAS NOT AN OWNER, WITHIN FIRE POLICY. 
Party who was to manage store for $50 a month and one-half of profits, which 

half was to be put back in store, to stand half of fire losses and to be partner when 

his profits amounted to one-half of value of goods was an employee, not an owner, 
within fire policy on goods conditioned on his sole and unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

3. INSURANCE. 

Store employee receiving and putting back into store one-half of profits, who was 
tu be partner when one-hali of profits equaled one-half of value of goods, did not 
hold merchandise in trust or on commission, within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 282[3].) 


7. INSURANCE—ASSIGNMENT, BY STORE EMPLOYEE OF INTEREST 
IN FIRE POLICY ON GOODS CONDITIONED ON HIS OWNERSHIP 
TO EMPLOYER, KNOWN TO INSURER, HELD NOT TO PREVENT 
IT FROM RESCINDING. 

Where insured was only employee and not owner of stock of goods, his assign- 
ment after fire of interest in fire policy thereon conditioned on his sole ownership to 
employer, known to insurer, eld not to prevent insurer from subsequently rescinding 
policy. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

Appeal from Superior Court, City and County of San Francisco; T. I. Fitz- 
patrick, Judge. 

Action on fire insurance policy by K. Kurihara and another against the Detroit 
Fire & Marine Insurance Company. Judgment for defendant, and plaintiffs appeal. 
Affirmed. 

D. A. Knapp, of San Seisihaiies for appellants. 

Chickering & Gregory, of San Francisco, for respondent. 

SturTEVANT, J. The plaintiffs commenced an action to recover on an insurance 
policy. The judgment of the trial court was entered in favor of the defendant, and 
the plaintiffs have appealed. The facts were fully stated in the pleadings and the 
court found: 

“(1) ‘That defendant, the Detroit Fire & Marine Insurance Company, a corpora- 
tion, is now, and at all times since its incorporation has been, a corporation organized 
and existing under and by virtue of the laws of the state of Michigan, and at all times 
material to this action has been, and now is, duly authorized to do business in the 
state of California. 

“(2) That on or about the Ist day of May, 1920, defendant executed and delivered 
Ys plaintiff, T. Masuko, a fire insurance policy No. 113343 insuring said T, Masuko as 

Masuko, doing business as Miyako Company,’ a copy of which insurance policy 
is ‘attached to the original complaint herein, and therein marked Exhibit A; that said 
policy of insurance was by its terms to run for the period of one year from and 
after the Ist day of May, 1920; that at some time prior to the Ist day of May, 1921, 
said policy was extended so as to cover as well the period of one year beginning 
upon the Ist day of May, 1921. 

“(3) That from the year 1912 until the year 1917, the store referred to in said 
policy of insurance was owned and conducted by plaintiff T. Masuko, doing business 
under the name and style of ‘Masuko & Company;’ that at the expiration of said 
period, plaintiff T. Masuko was adjudged a bankrupt, and his entire stock of goods, 
together with the lease which he held upon said store, were purchased by plaintiff 
K. Kurihara; that said K. Kurihara knew nothing about the running of such a 
merchandise store. 

“(4) That on or about the Ist day of January, 1920, plaintiff T. Masuko, began to 
work for plaintiff K. Kurihara, upon a salary basis; that about two months there- 
after plaintiffs, T. Masuko and K. Kurihara, entered into an agreement in writing, 
whereby the business at said store should be conducted under the name of Miyako 
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Company, plaintiff T. Masuko receiving $50 a month as his salary and one-half of 
the profits of said business; that under the terms of said agreement said plaintiff T. 
Masuko was to be the manager of said business and devote his afternoons to, it; that 
in case of los sby fire, it was agreed that such a loss should be shared one-half by 
plaintiff T. Masuko and one-half by plaintiff K. Kurihara; that Masuko was bound 
by said agreement to put back into the business for the benefit of the store his one- 
half of the profits which might be realized, it being understood that he should 
become a partner in the business when one-half of the value of the goods had been 
so paid in; the profits of the business amounted on an average of $7. 50 per day up 
to the 28th day of December, 1920; that upon said date a fife occurred in said store and 
all of the goods therein were wholly destroyed by said fire. 


“(5) That as a result of said agreement in writing, so entered into between 
plaintiff T. Masuko and plaintiff K. Kurihara, as a result of the transactions herein- 
above set forth under said agreement, said plaintiff T. Masuko received into said 
store the goods contained therein and referred to in said policy of insurance under an 
arrangement which did not provide for the specification or any assumption of liability 
for said goods by plaintiff T. Masuko, other than hereinabove set forth, or for the 
receipt of said goods by said plaintiff T. Masuko, either in trust, or on commission, 
or for storage or repairs. 


“(6) That said policy of insurance was written upon the standard California fire 
insurance form required by law, one provision of which is as follows: ‘* * * This 
entire policy shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership.’ That the said policy of insurance, so issued to 
the said plaintiff T. Masuko, doing business as Miyako Company purported to insure 
said plaintiff T. Masuko, as the unconditional and sole owner of said goods. That 
plaintiff T. Masuko was not, at any time during the life of said policy of insurance, 
either the sole or unconditional owner of said goods, or any part thereof. That neither 
defendant, nor any authorized agent of defendant, was informed at the time of the 
execution and delivery of said policy, or at any time thereafter prior to said loss by 
fire, that plaintiff T. Masuko was other than the unconditional and sole owner of said 
goods. That there were no circumstances in connection with the issuance or renewal 
of said policy of insurance which should have put the defendant on inquiry as to the 
fact that plaintiff T. Masuko was not the unconditional and sole owner of said goods. 

“(7) That subsequent to the happening of said fire and destruction of said stock 
of goods, and within the time required by the provisions of said policy of insurance, 
both plaintiffs, T. Masuko and K. Kurihara, rendered to defendant what purported to 
be verified proofs of the loss of said stock of goods as aforesaid. That in all of 
said proofs of loss there were contained misstatements as to the interest of both 
plaintiff T. Maskuo and plaintiff K. Kurihara in said goods, and said misstatements 
covered matters material to the risk. That said misstatements were so made by both 
said plaintiff T. Masuko and said plaintiff K. Kurihara with knowledge of their 
untrue character, and for the purpose of deceiving and misleading defendant as to 
the true nature of the respective interests of plaintiff T. Masuko and plaintiff K. 
Kurihara in said stock of goods. 


“(8) That on or about the 15th day of March, 1921, defendant duly served upon 
plaintiff T. Masuko in the city and county of San Francisco, a notice of rescission 
and denial of liability under the said policy of insurance. That a true copy of said 
notice of rescission and denial of liability is attached to the answer to the amended 
complaint upon file therein and marked Exhibit A. That at the time of the service of 
said notice upon said T. Masuko, the defendant, also duly tendered back to said T. 
Masuko, and said plaintiff T. Masuko accepted, the sum of $41.40 as the premium 
paid to defendant upon said policy, which said sum was everything of value which 
had been received by defendant by reason of its said policy of insurance from said 
plaintiff T. Masuko or from any one.” 


[1] The appellants contend that they established an equitable title within the 
meaning of the language contained in the policy, “sole and unconditional ownership.” 
Formerly this contention might have been sound, but the policy sued upon is what is 
commonly called the “California form,” which was prescribed by statute. Stats. 1909, 
p. 404. Since the enactment of that statute the earlier authorities are no longer 
applicable. Kavanaugh v. Franklin Fire Ins. Co., 185 Cal. 307, 197 P. 99. 

[2] The appellants further contend that, under the facts, T. Masuko was an 
owner at the time the policy was written and was not an employee. The question is 
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not an open one in this state. It was directly decided against the ee - 
tion in the case of Brown vy. Franklin Fire Ins. Co., 178 Cal. 302, 173 P. 

[3] The appellants further contend that Masuko had an insurable face under 
the policy other than that of ownership. In this connection the appellants state that 
the policy was divided into two parts, the body and the rider. And, under the rider 
the appellants claim Masuko held the merchandise “in trust or on commission.” The 
trial court found otherwise, and, as we think, correctly. 

[4-6] The policy provided, among other things: 

“This entire policy shall be voided in case of any fraud or false swearing touching 
any matter relating to this insurance or the subject thereof whether before or after 
a loss.” 

The trial court in finding No. 7, quoted above, found the facts as contended by the 
respondent. At this time the appellants under the headings, “Alleged Proof One,” etc., 
attack the sufficiency of the showing made by the respondent before the trial court. 
In doing so appellants attempt to justify and to explain and thereupon to contend that 
in truth and in fact the appellants did not make “misstatements as to the interest of 
both plaintiff T. Masuko and K. Kurihara in said goods.” These contentions involve 
the sufficiency of the evidence, but it will suffice to say that there was evidence on the 
subject and the power to resolve the conflicts in the evidence rested with the trial 
court. During the oral argument other findings were also attacked in the same 
manner and for the same reason. In no one of those attacks was it contended that the 
finding so attacked had no evidence to support it. But the claim was earnestly 
presented that the trial court did not correctly weigh the evidence. As stated in the 
reply to the last point, this court has not the power under these circumstances to 
disturb the finding as made. Furthermore, if the appellants were dissatisfied with 
any finding, they should have made the point in their opening brief and should have 
given the respondent an opportunity to answer it. 

[7] It will be noted that the fire occurred on the 28th day of December, 1920. 
In the following month, the plaintiff Masuko attempted to assign his interest in the 
policy. to the plaintiff Kurihara. It is asserted by the appellants that the respondent 
had notice o fthe purported assignment and, relying on that fact, the appellants con- 
tend that thereafter, to wit, on the 15th day of March, 1921, the respondent had no 
legal right to rescind the policy. McCarthy v. Mt. Tecarte L. & W. Co., 110 Cal. 687, 
691, 43 P. 391. The authority cited is not at all in point as applicable to the facts 
presented by this case. 

The judgment is affirmed. 

We concur: Langdon, P. J.; Nourse, J. 


NIAGARA INS. CO. OF NEW YORK vy. JEFFREY. 
(Court of Appeals of Kentucky. June 8, 1926. Rehearing Denied Oct. 5, 1926.) 


286 Southwestern Reporter 846 
1. INSURANCE. 

Insurance company, knowing of lien on property through its soliciting agent, who 
wrote answers in application after insured told him of note secured by lien, cannot 
complain of false answer that there was no lien. 

(For other cases, see Insurance, Dec. Dig. § 379[3].) 


2. INSURANCE—CLAUSE FORFEITING POLICY IF ANY CHANGE EX- 
CEPT INSURED’S DEATH TAKES PLACE IN INTEREST, TITLE, 
OR POSSESSION OF SUBJECT-MATTER MUST BE CONSTRUED 
STRICTLY. 

Clause operating by way of forfeiture of policy if any change, other than insured’s 
death, takes place in interest, title, or possession of subject of insurance must be 
construed strictly. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—MORTGAGE IS MERE LIEN ON PROPERTY, AND DOES 
NOT AFFECT MORTGAGOR’S TITLE OR INTEREST SO AS TO 
AVOID POLICY. 

A mortgage is simply a lien on property, and does not change mortgagor’s legal 
title or interest within clause invalidating policy if any change other than insured’s 
death takes place in interest, title, or possession of subject-matter. 


(For other cases, see Insurance, Dec. Dig. § 328[6].) 
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4. INSURANCE—$250 MORTGAGE ON PROPERTY WORTH $2,000 HELD 
INSUFFICIENT TO AFFECT OWNER’S REAL INTEREST WITHIN 
CLAUSE INVALIDATING POLICY ON ANY CHANGE IN INTEREST. 
$250 mortgage on property worth about $2,000 held insufficient to affect owner’s 

real interest, within clause invalidating policy if any change other than insured’s 

death takes place in interest. 


(For other cases, see Insurance, Dec. Dig. § 328[6].) 

INSURANCE. 

Language of forfeiture clauses in insurance policies will not be extended beyond 
plain meaning of words used. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Calloway County. 

Action by Eunice Jeffrey against the Niagara Insurance Company of New York. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Wheeler & Hughes, of Paducah, for appellant. 

Coleman & Lancaster, of Murray, for appellee. 

Hosson, C. The Niagara Insurance Company issued to Eunice Jeffrey a policy 
insuring a dwelling house in the sum of $1,000. During the time the policy was in 
force the house burned, and this action was brought to recover upon the policy. The 
company defended upon the ground that Jeffrey had made false answers in his appli- 
cation for the policy, and that after the policy was issued he had executed a mortgage 
upon it for $250 without its consent. At the conclusion ,of the evidence for both 
parties the circuit court instructed the jury peremptorily to find for the plaintiff. 
The defendant appeals. 

[1] At the time the policy was issued Jeffrey owed a bank a note for $350, which 
was secured by a lien on the house and lot. The property was worth about $2,000. 
When the agent came to take his application Jeffrey told him about the note, and he 
filled out the application, and in it said there was no lien on the property, considering, 
as he states, that the note was a personal obligation. The agent and Jeffrey both 
testify unequivocally to the facts, and there is no dispute in the evidence. The agent 
knew all the facts. He was acting for the company under a commission as solicitor. 
He filled in the answers in the application. Under such circumstances it is well 
settled in this court that the company, knowing the truth by its agent who took the 
application and wrote the answers, cannot complain that the answers were untrue. 
Hurst Home Insurance Co. v. Ledford, 207 Ky. 212, 268 S. W. 1090, and cases cited. 

Few insureds know the rules of insurance or what is immaterial to be stated in an 
application, and, when the facts are all stated to the agent and he writes the answers, 
the insured has the right to assume that he knows his business and knows what 
answers are proper under the facts. The fault, where the proper answers are not 
written by the agent, is the fault of the agent, and the company, not the insured, 
should bear the responsibility. 

[2] The policy contains no clause providing that it shall be void if after its 
issual the property shall be incumbered in any way without the company’s consent. It 
contains only a clause that the policy shall be void “if any change other than by the 
death of the insured take place in the interest, title, or possession of the subject of 
insurance, whether by legal process or judgment or by voluntary act of the insured 
or otherwise.” 

[3,4] It is a well settled rule that such a clause in a policy operating by way of 
forfeiture is to be construed strictly. 14 R. C. L. 1115. It is held that under such a 
clause the levying of an attachment or execution upon the property does not avoid 
the policy. O’Toole v. Ohio German Fire Ins. Co., 159 Mich. 187, 123 N. W. 795, 
24 L. R. A. (N. S.) 802, and notes. It has also been held that under such a clause in 
the policy the recovery of a judgment which is a lien on the property does m~ make 
the policy void. Kelley v. People’s, etc., Fire Ins. Co., 262 Ill. 158, 104 N. 188, 
50 L. R. A. (N. S.) 1164. A mortgage in Kentucky is simply a lien on the i Bh y. 
The legal title remains in the mortgagor. The execution of a mortgage has no more 
effect on the title or interest of the owner than the levying of an attachment or execu- 
tion. The mortgage in this case was only for $250. The amount was not sufficient 
in view of the value of the property to affect the real interest of the owner in the 
property. 

[5, 6] Forfeitures are not favored, and it is incumbent on the insurer to set out 
plainly in the policy the things the insured may not do without rendering the policy 





Fire] Farrow et al. v. American Eagle Fire Ins. Co. 1081 


void. The language of such clauses will not be extended beyond the plain meaning 
oi the words used. 

As upon the pertinent facts which were undisputed, the peremptory instruc- 
tion was properly given, the rulings of the court on the burden of proof and as to the 
admission of other testimony in no manner affect the result of the case, and, under 
section 134 of the Civil Code of Practice, are not grounds for reversal. 

Judgment affirmed. 


FARROW et al. v. AMERICAN ae FIRE INS. CO. OF NEW YORK. 
(No. 22.) 
(Supreme Court of North Carolina. Sept. 16, 1926.) 
134 Southeastern Reporter 427 
1. INSURANCE—JUDGMENT IN EJECTMENT THAT INSURED’S PRE- 

DECESSOR OWNED LAND, BUT THAT OTHERS WERE ENTITLED 

TO RECOVER FOR IMPROVEMENTS, HELD NOT TO SHOW THAT 

INSURED WAS NOT UNCONDITIONAL OWNER. 

Judgment in ejectment that insured’s predecessor was owner in fee of land, but 
that defendants were entitled to recover value of improvements thereon, and if not 
paid, land with improvements should be sold to satisfy judgment, held not to show 
that insured was not sole and unconditional owner of premises at time of subsequent 
issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

2. JUDGMENT. 

Generally, judgment vests no estate in land on which it is a lien, but only gives 
creditor right to have land appropriated to satisfaction thereof, even though it is 
declared a specific lien on named land. 

(For other cases, see Judgment, Dec. Dig. § 776.) 


Appeal from Superior Court, Beaufort County; Grady, Judge. 

Action by Willie L. Farrow and another against the American Eagle Fire Insur- 
ance Company of New York. Judgment for plaintiffs, and defendant appeals. No 
error. 


Civil action to recover for loss by fire, under a policy of insurance issued by the 
defendant. 


From a verdict and judgment in favor of plaintiff, the defendant appeals, assign- 
ing errors. 

Stephen C. Bragaw, of Washington, N. C., for appellant. 

Wiley C. Rodman and Ward & Grimes, all of Washington, N. C., for appellees. 

Stacy, C. J. The appeal presents but a single question: Was the plaintiff the sole 
and unconditional owner of the insured premises at the time of the issuance of the 
policy in suit? If this be answered in the affirmative, it is conceded that the judgment 
is correct and should be affirmed; otherwise, it is erroneous and ought to be reversed. 

[1] In 1914, plaintiff’s father, Morgan Farrow, owned a tract of land in Beaufort 
county containing approximately 22 acres. He told his daughter, Lizzie Davis, that 
he would convey to her 3 acres of said land, if she and her husband would make a 
home-site out of it and build a house thereon. This parol offer was accepted and the 
house erected, but no deed was ever made to Lizzie Davis for the 3 acres. Later 
Elijah Gray acquired title to all the land and sought to evict Lizzie Davis and her 
husband in 1922. It was adjudged in said ejectment suit that “Elijah Gray is the 
owner in fee and entitled to the possession of all the land described in the complaint, 
including the said 3 acres;” but that the defendants are entitled to recover of the 
plaintiff the value of the improvements placed thereon, to wit, $550, and if not paid 
within 90 days, the said 3 acres, with improvements, shall *be sold, after due adver- 
tisement, as required by law, to satisfy said judgment, the surplus remaining, if any, 
to be paid Elijah Gray. 

This judgment was outstanding and unsatisfied and the Davises in possession of 
the house when the plaintiff acquired title to the property by deed from Elijah Gray, 
dated February 12, 1923. Five days thereafter, the policy of insurance now in suit 
was issued by the defendant to protect the plaintiff against loss or damage to the house 
by fire. The house was destroyed by fire June 17, 1923, while Gus and Lizzie Davis 
were away from home. 

The existence of the above-mentioned judgment was not known to the insurance 
company at the time of the issuance of the policy, and it is contended that said 
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judgment avoids the contract of insurance under the stipulation contained therein that— 
“This entire policy is void * * * (a) if the interest of the insured is other 
than unconditional and sole ownership.” . 

The following authorities are cited by the defendant, as supporting, either 
directly or in tendency, its position in the matter: Hardin v. Ins. Co., 189 N. C. 423, 
127 S. E. 353; Watson v. Ins. Co., 159 N. C. 638, 75 S. E. 1105; Weddington v. Ins. 
Co., 141 N. C. 234, 54 S. E.-271, 8 Ann. Cas. 497; Hayes v. Ins. Co., 132 N. C. 703, 
44S. E. 404. 

[2] It is the holding with us that, as a general rule, a judgment vests no estate or 
inaterest in the land upin which it is a lien, but only gives to the creditor the right to 
have the land appropriated to the satisfaction of the judgment. Brown v. Harding, 
170 N. C. 266, 86 S. E. 1010, Ann. Cas. 1917C, 548; Bruce v. Nicholson, 109 N. C. 
202, 13S. E. 790, 26 Am. St. Rep. 562; Baruch v. Long, 117 N. C. 509, 23 S. E. 447; 
Bryan v. Dunn, 120 N. C. 3, 27'S: E. 37; Murchison v. Williams, 71 N. C. 135. 

“A judgment creditor has no jus in re nor jus ad rem in the defendant’s land, 
but a mere right to make his general lien effectual by following up the steps of the 
law, and consummating his judgment by an execution and sale of the land.” Ashe, J., 
in Dail v. Freeman, 92 N. C. 351. 

This is so, even where the judgment is declared a specific lien on a given piece of 
property, otherwise a tax levy, or a street assessment might be considered as a defect 
of title, within the meaning of the clause now under consideration, and it has never 
been thought that such assessments render the ownership of property other than sole 
and unconditional, so as to work a forfeiture of a policy of insurance. Hahn v. 
Fletcher, 189 N. C. 729, 128 S. E. 326; Bank v. Watson, 187 N. C. 107, 121 S. E. 181; 
Kinston v. R. R., 183 N. C. 14, 110 S. E. 645; Roy v. Abraham, 207 Ala. 400, 92 So. 
792, 25 A. L. R. 01. 

In this respect a mortgage or a decree affecting the title to property, is different 
from an ordinary judgment, or one such as we are dealing with in the instant case. 
We think the trial court correctly held that the judgment in question did not work a 
forfeiture of the policy under the sole and unconditional ownership clause. 


From the foregoing, it follows that the verdict and judgment must be upheld. 
No error. 





COMMERCIAL UNION FIRE INS. CO. OF NEW YORK v. MILLER et al. 
(No. 16579.) 
(Supreme Court of Oklahoma. April 27, 1926. Rehearing Denied Sept. 7, 1926.) 
248 Pacific Reporter 1112 
(Syllabus by the Court.) 

1. INSURANCE—RETURN OF UNEARNED PREMIUM IS ESSENTIAL TO 
CANCELLATION BY INSURER, WHERE POLICY PROVIDED THAT 
ON CANCELLATION ON NOTICE IT SHOULD RETAIN ONLY PRO 
RATA PREMIUM. 

The return of the unearned premiums is essential to a cancellation by the com- 
pany, where the policy, among other things, provides, “When this policy As canceled 
by this company by giving notice, it shall retain only the pro rata premium.’ 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Commissioners’ Opinion, ivision No. 3. 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by F. H. Miller, executor of the last will and testament of L. H. Miller, 
deceased, and another against the Commercial Union Fire Insurance Company of 
New York. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Champion, Champion & George, of Ardmore, for defendants in error. 

Jones, C. This action was instituted in the district court of Carter county by 
the defendants in error, as plaintiffs, against plaintiff in error, as plaintiffs, against 
plaintiff in error, as defendant, to recover the sum of $3,000, the face value of a certain 
fire insurance policy, covering a brick store building belonging to said plaintiffs, 
which was destroyed by fire. Plaintiffs set forth in their petition all of the necessary 
allegations entitling them to recover upon the insurance policy as against the defend- 
ant, the Commercial Union Fire Insurance Company of New York. 

The defendant insurance company filed ifS answer, and, as a defense, avers that 
said insurance policy sued on by plaintiffs, “was canceled by a mutual oral agreement 











Fire] Commercial Union Fire Ins. Co. v. Miller et al. 1083 


between plaintiffs and this defendant,” on the 14th day of March, 1924, and prior to 
the loss sustained by fire which occurred in May, 1924, and that said policy has been 
at all times since March 14, 1924, and still is canceled, and further avers “that the 
premium for said policy of insurance had never been paid to this defendant, either 
prior to or subsequent to said cancellation.” And that on March 14, 1924, defendant 
sent to the plaintiffs notice oi the cancellation of said policy of insurance which was 
duly received by the plaintiffs, and say that no return premium was paid because of 
the fact that the premium had never been paid by the plaintiffs, and that it was the 
intention of the defendant to give credit to plaintiffs’ account in the sum of $43.85, 
the unearned premium on said policy. 

To defendant’s answer the plaintiffs file their reply and deny all the affirmative 
matters set up as a defense to plaintiffs’ cause of action, and specifically deny that 
plaintiffs on, or about the 14th day of March, 1924, or at any other time, agreed with 
the defendant, or its agent, that the policy of insurance sued upon herein should be 
canceled, but that they have at all times insisted that said policy was in full force 
and effect. Further replying, plaintiffs allege that they are the owners of several 
pieces of property in Carter county, and that for several years, prior to the summer 
of 1922, they transacted their insurance business with W. A. Wolverton & Co. of 
Ardmore, Okl., that W. A. Wolverton was the sole owner and general manager of 
said company; and that, in the year of 1922, tic said Wolverton was indebted to the 
plaintiffs in the sum of approximately $1,000 for borrowed money, and the said 
Wolverton & Co. had theretofore issued several insurance policies covering the 
property of these plaintiffs, whereby these plaintiffs became indebted to said Wolver- 
ton & Co. for the premiums on said insurance policies; and that payment of premiums 
due by these plaintiffs was made by Wolverton & Co., giving credit on their indebted- 
ness to said plaintiffs for the amount of the various premiums; that in July, 1922, 
Wolverton & Co. sold their insurance business to the defendant, Shores & Co., and 
that the said W. A. Wolverton maintained his office in connection with the defendant, 
Shores & Co., and shortly after the sale of said insurance business the said Wolverton 
approached these plaintiffs and informed them that he would continue to look after 
their business and continue to keep their property insured, and that the premiums on 
the policies thereafter written could and would be applied towards the payment of the 
remainder of the indebtedness of said Wolverton to these plaintiffs, until said indebt- 
edness was paid in full. Plaintiffs agreed to this arrangement, and pursuant to such 
agreement, thereafter there was delivered to the plaintiffs, without their solicitations, 
various fire insurance policies issued by the defendant, Shores & Co., including the 
policy sued on herein, and the plaintiffs were under the impression at the time of the 
delivery of said insurance policies that the premiums had been taken care of by the 
said Wolverton as agreed. 

The business seems to have continued without any controversy for a period of 
about one year, at which time the plaintiffs learned that the defendant, Shores & Co., 
claimed that there were certain premiums on fire insurance policies theretofore issued 
to plaintiffs past due and unpaid, and on or about the 26th day of July, 1923, the 
plaintiff L. H. Miller called at the office of Shores & Co., defendant, to ascertain the 
status of said account, and then learned that defendant claimed that plaintiffs were 
indebted to them for premiums on various insurance policies in the sum of $461.80, 
which included the premium on the policy here involved, and defendant demanded 
payment of said sum, whereupon plaintiffs informed the defendant, Shores & Co., that 
said W. A. Wolverton was to take care of said indebtedness and pay said premium. 
Plaintiffs contend that W. A. Wolverton was present on this occasion, and that there 
was an agreement entered into between the plaintiff L. H. Miller, acting for these 
plaintiffs, the defendant, Shores & Co., and W. A. Wolverton, whereby it: was agreed 
that the said Wolverton would pay to Shores & Co., and defendant agreed to look to 
Wolverton for the premiums to the amount of $190.10, and plaintiffs allege that the 
said W. L. Miller at that time gave his check to the defendant, Shores & Co., for the 
remainder of. the premiums, to wit, $270.70, and indorsed on said check “In full for 
insurance to date, paid July 26, 1923.” 

Plaintiffs allege that said check was accepted and cashed by the defendant, but 
that the defendant on presentation of the check at the bank made the following 
indorsement : 

“Accepted in part payment and applied on the account of L. H. Miller and F. H. 
Miller. 


“[Signed] Shores & Company.” 
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Plaintiffs allege that they had no knowledge of, and did not consent to, this 
indorsement. Plaintiffs further allege in their reply that at the time, to wit, March 
14, 1924, when defendant sought to cancel the policy here involved, that the plaintiff 
L. H. Miller stated to the agent of the defendant, Shores & Co., that he would submit 
to the cancellation of same, and deliver the policy if they would return the unearned 
premiums on a “pro rata” basis, as provided for in the insurance policy, in the event 
the policy is canceled at the instance of the company, whereas if the policy is canceled 
at the instance of the insured the return premium is computed on a short rate basis. 

Upon the issues thus joined the cause was submitted to the court and jury, and a 
verdict returned in favor of the plaintiffs and against the defendant, and judgment 
was rendered by the court for the amount sued for, to wit, $3,000, from which judgment 
the appellant prosecutes this appeal and sets forth numerous assignments of error, but 
presents in its brief only two propositions, first, was the policy canceled, and second, 
was there an accord and satisfaction. The virtue of these propositions in our judgment 
is determined by the evidence in the case, and this seems to be the burden of appel- 
lant’s contention, that the evidence was insufficient to sustain the verdict of the jury 
and the judgment of the court. 


[1, 2] The evidence, as disclosed by the record, is conflicting, but we are in- 
clined to the opinion that it is sufficient to sustain the judgment appealed from. There 
is no question but that Wolverton was indebted to the plaintiffs Miller Brothers, and 
that the insurance was written without any solicitation on the part of the defendant, 
Shores & Co., and evidently at the instance of Wolverton, pursuant to the agreement as 
contended for by the plaintiffs with Wolverton, and this agreement and procedure 
apparently were acquiesced in and recognized by all the parties concerned for a period 
of about one year, a number of policies were issued by the defendant, Shores & Co., 
upon the property of the plaintiffs and delivered, and no controversy seems to have 
arisen until about July, 1923, at which time a settlement was made, according to 
plaintiff’s contention. Up to the alleged settlement there is no conflict in the evidence, 
and on this point the defendant admits that the plaintiffs had contended at all times 
that the premium was paid by reason of the settlement made on the 26th day of July, 
1923, and taking all of the facts and circumstances in connection with the testimony 
of Dr. Miller, one of the plaintiffs, who states positively that there was such an 
agreement, and that defendant agreed to look to W. A. Wolverton for the balance 
oi ‘the premium. We think the evidence ample to sustain the verdict of the jury and 
judgment of the court, and, having reached this conclusion, the other questions raised 
are rendered of no consequence because the defendant does not contend that it ever 
tendered back any portion of the unearned premium, nor does it offer to refute the 
statement of plaintiff that he was willing and agreed to the cancellation of the policy 
of insurance, if the defendant would return the unearned premium on a “pro rata” 
basis. The policy issued contained the following provision: 

“This policy shall be canceled at any time at the request of the insured, or by the 
company by giving five days’ notice of such cancellation. If this policy shall be can- 
celed as hereinbefore provided, or become void, or cease, the premium having been 
actually paid, the unearned portion shall be returned or surrendered of this policy or 
last renewal, this company retaining the customary short rate; except that when this 
policy is canceled by this company by giving notice, it shall retain only the pro rata 
premium. 

This court has held in the case of Taylor v. Insurance Co. of America, 25 Okl. 
92, 105 P. 354, 138 Am. St. Rep. 906, and St. Paul Fire & Marine Ins. Co. v. Peck. 
40 Okl. 396, 139 P. 117, that it is necessary to make an actual tender or return of the 
unearned portion of the premium calculated upon a pro rata basis before the cancel- 
lation will become effective, where the policy is canceled at the instance of the insur- 
ance company, and this same doctrine has been announced by the court of many 
other states of this Union. ; 

Hence we conclude that there is no merit in the contention of appellant, and 


a find that the judgment of the trial court should be, and the same is, hereby 
affirmed. . 


Per Curiam. It is so ordered. 
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WINSTON-NORRIS CO. v. KING et al. (No. 15358.) 
(Supreme Court of Oklahoma. April 20, 1926. Withdrawn, Corrected and Refiled 
and Rehearing Denied Sept. 14, 1926.) 
249 Pacific Reporter 319 


(Syllabus by the Court.) 

1. INSURANCE—STATUTE MAKING IT UNLAWFUL FOR COMPANY TO 
MAKE CONTRACT OF INSURANCE EXCEPT AS AUTHORIZED BY 
STATE LAWS APPLIES TO CONTRACTS MADE WITH PARTIES 
RESIDING IN STATE ON PROPERTY WITHIN OR WITHOUT STATE 
(COMP. ST. 1921, § 6665.) 

Section 6665, C. S. 1921, providing that it shall be unlawful for a company to 
make a contract of insurance upon or relative to any property or interests or lives 
in this state, or with any resident thereof, except as authorized by the laws of this 
state, applies to contracts of insurance made with parties residing in this state on 
property within or without this state. 

(For other cases, see Insurance, Dec. Dig. § 6.) 

2. INSURANCE. 

The insurance statute of Oklahoma was enacted for the protection of the insuring 
public and to regulate the transacting of insurance business within this state (Comp. 
St. 1921, § 6665.) 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE. 

The failure of a foreign insurance company to comply with a statute in order to 
entitle it to do business within the state will not render a policy void and unenforce- 
able by a resident of the state to whom the policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 24.) 

4. INSURANCE—UNDER STATUTE MAKING AGENT PERSONALLY 
LIABLE ON CONTRACTS OF INSURANCE, UNLAWFULLY MADE 
BY COMPANY NOT AUTHORIZED TO TRANSACT BUSINESS IN 
STATE, AGENT IS LIABLE TO SAME EXTENT AS COMPANY; AC- 
TION AGAINST AGENT ON CONTRACT OF INSURANCE UNLAW- 
FULLY MADE BY COMPANY NOT AUTHORIZED TO TRANSACT 
BUSINESS IN STATE MUST BE COMMENCED WITHIN PERIOD 
PRESCRIBED BY POLICY (COMP. ST. 1921, § 6693.) 

Under section 6693, C. S. 1921, providing that every agent shall be personally 
liable on all contracts of insurance unlawfully made by any insurance company not 
authorized to do business in this state, such agent becomes liable on the policy or 
contract of insurance to the same extent as the company; and, to maintain an action 
against the agent, it is necessary that the same be commenced within the period 
prescribed by the policy. 

(For other cases, see Insurance, Dec. Dig. § 25.) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Carter County; W. F. Freeman, Judge. 

Action by the Winston-Norris Company, a copartnership composed of Ed. 
Winston and George Norris, against J. C. King and another. Judgment for defend- 
ants, and plaintiffs appeal. Affirmed in part, and reversed in part, and remanded. 

Brett & Brett, of Ardmore, and McGown & McGown, of Fort Worth, Tex., for- 
plaintiffs in error. 

Sigler & Jackson and Cruce & Potter, all of Ardmore, for defendants in error. 

Jarman, C. [1] The parties occupy the same position here as in the court below. 
The plaintiffs and the defendants are all residents of Oklahoma. The plaintiffs were 
engaged in a retail grocery business in Caddo, Tex., under the firm name of Winston- 
Norris Company, a copartnership. W inston and Norris made application in Oklahoma 
to the defendants for insurance on the stock of goods at Caddo, Tex., and the defend- 
ants procured four policies of insurance from four separate foreign insurance com- 
panies which had never complied with the laws of Oklahoma authorizing them to do 
business therein. The stock of goods was destroyed by fire, and the plaintiffs com- 
menced this action against the defendants as agents of such foreign insurance com- 
panies, on the theory that the policies or contracts of insurance issued by such com- 
panies were unlawful, and that the defendants as agents of such companies were 
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individually liable on such contracts of insurance by virtue of section 6693, C. S. 1921, 
which is as follows: 

“Every agent or other person shall be personally liable on all contracts of insur- 
ance unlawiully made by or through him, directly or indirectly, ior or on behali of 
any insurance company not authorized to do business in this state.” 

The trial court sustained a demurrer to the evidence of the plaintiffs and rendered 
judgment for the defendants, from which the plaintiffs have appealed. 

The defendants contend that the insurance laws apply only to cases where the 
property insured is located within this state, and that, since the property insured in the 
instant case was located in the state of Texas, there can be no liability on the part oi 
the defendants for writing the insurance thereon. 

It is conceded that the companies, which the defendants represented as agents, 
were ioreign insurance companies, and that they were not authorized to do business 
in this state. It is also conceded that Winston and Norris were residents oi this 
state. Section 6665, C. S. 1921, provides that: 

“It shall be unlawiul for a company to make a contract of insurance upon or 
relative to any property or interests or lives in this state, or with any resident thereof, 
* * * except as authorized by the laws oi this state.” 

Section 6693 provides that every agent shall be liable on all contracts of insurance 
unlawiully made by or through him for or on behalf of any insurance company not 
authorized to do business in this state. If the foreigh insurance companies in. question 
could, under the circumstances, make a lawiul contract with the plaintiffs to insure 
their property located in the state of Texas, then clearly the defendants would not 
be personally liable on the contracts of insurance under the terms and provisions of 
section 6693. Section 6665 is not susceptible of the construction placed thereon by the 
defendants. Said section not only provides that it shall be unlawful for any insur- 
ance company, which has not complied with the laws of this state, to make any con- 
tract of insurance upon or relative to any property, interests, or lives within this 
state, but that it shall be unlawiul for such companies to make any contract of insur- 
ance with any resident of this state without complying with the laws thereof. This 
section is broad enough to cover cases where the property is within this state, regard- 
less of where the owner lives, and also to include contracts made with residents ‘of 
this state relative to their property, regardless of where it is located. 

[2] Defendants, in their brief, summarize their contention as follows: 

“We take the position that the law of this state regulating insurance companies 
was made to protect property located in Oklahoma and not property located in Texas.” 

Defendants mistake the mission of the insurance laws—it is not to protect property, 
for the contract of insurance is for that purpose, but to regulate the transacting or 
the carrying on of the insurance business within the state. 

Defendants contend that, if they are liable to the plaintiffs at all, their liability 
is based on the contracts of insurance, and that, under the contracts of insurance, the 
plaintiffs cannot maintain this action, for the reason that the same was not com- 
menced within 12 months next after the fire. 

[3] In answer to this proposition, the plaintiffs contend, first, that the contracts 
of insurance, being prohibited by statute, are void, and, being void, neither party 
thereto can invoke any of the terms of such contracts in aid of his cause of action 
or his defense, and therefore the provisions of the contracts that suit thereon must be 
commenced within 12 months next after the fire are unenforceable and cannot be 
pleaded as a bar to plaintiffs’ action; and, second, that the defendants’ liability is not 
based upon the contracts of insurance, but upon their wrongful acts in violating the 
law by writing such unlawful contracts of insurance. 

As a general rule, a contract prohibited by law is void; but, where the statute 
prohibiting such contract was enacted for the protection of one class of citizens from 
another class, the parties to such contract are not in pari delicto, and the party for 
whose protection the statute was oe may enforce or recover on the prohibited 
contract. Latham Merc. & Com. Co. v. Harrod, 71 Kan. 565, 81 P. 214. The insur. 
ance laws were enacted for the protection of citizens owning property in this state 
and citizens residing in this state owning property elsewhere, and therefore the rule 
contended for by plaintiffs is not applicable. 

“The rule governing cases in which the parties are not in pari delicto is fre- 
quently applied where the transaction is in violation of law. made for the protection 
of one party against the other. As they are not equally guilty, the party protected may 
recover. A statute may declare a contract void, and still but one of the parties may 
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be guilty of its violation. Enactments of this character are often made for the 
purpose of protecting one class of men from the oppression and imposition of an- 
other class of men; and in such cases the really guilty party is never allowed any 
relief under the statute, or permitted to set up the statute as a defense to relief 
sought by the other party.” 6 R. C. L. 833. 

“The complaining party is especially protected by law where the agreement is 
not illegal per se but is merely prohibited, and the prohibition was intended for his 
protection, and in such cases, not being in pari delicto, he is entitled to relief. The 
fact that the penalty is imposed on one of the parties alone shows clearly that the 
law does not consider them in pari delicto.” 13 C. J. 449. 

This principle was adhered to in the case of Phenix Ins. Co. v. Pennsylvania Co., 
134 Ind. 215, 33 N. E. 970, 20 L. R. A. 405, where the following language was used 
in the body of the opinion: 

“The doctrine that a foreign insurance company, which has insured the property 
of a citizen for an agreed compensation, may, in case of loss, avoid payment on the 
ground that it has wrongfully omitted to comply with our statute upon the subject of 
foreign insurance companies, is so much at variance with all our preconceived notions 
of justice that we would not feel inclined to follow it, unless compelled by authority 
to do so. We think the decided weight of authority is against such a doctrine. In 
addition to the authorities above cited, we cite Columbus Ins. Co. v. Walsh, 18 Mo. 
229; Clark v. Middleton, 19 Mo. 55; A&tna Ins. Co. v. Harvey, 11 Wis. 394; Wheeler 
v. Hawkins, 116 Ind. 515 [19 N. E. 470]. In our opinion, the policy of insurance 
mentioned in the complaint was a binding obligation, and that it might have been 
enforced against the appellant. The statute was intended to protect the citizens of the 
state, and was not intended to permit foreign corporations to escape heir obligations, 
created by contract.” 

Therefore the contracts of insurance in question were not void as to the plaintiffs 
who were not in delicto, and could have been enforced by them. 

[4] On the question of the basis of the liability of the agent for writing contracts 
of insurance unlawfully, section 6693, supra, plainly provides that an agent shall be 
personally liable “on all contracts of insurance” unlawfully made by him. As above 
pointed out, the contract of insurance, though unlawfully made, is not void as to the 
insured, and all of its terms and provisions are in full force as far as he is concerned. 
The personal liability of the agent is predicated upon the contract of insurance, and 
it was the duty of the plaintiffs to have commenced their action within the time 
agreed to by them in the contract of insurance. The language of the court in the 
case of Rothschild v. Adler-Weinberger S. S. Co., 130 F. 866, 65 C. C. A. 350, in 
discussing the statute of Pennsylvania, similar to the statute here in question, is 
applicable, where it is said: 

“*That section, as we have said, is a penal one, and the particular penalty it pre- 
scribes is not open to conjecture. It is distinctly specified. It is that the offending 
agent “shall be personally liable on all contracts of insurance made by or through him.’ 
The contracts are not to be extinguished. They must continue in force, for otherwise 
there would be nothing of which liability on the contract could be predicated. If it 
was not intended that the agent would be liable precisely as if he had been a principal 
party to the contract, it would, we think, be difficult to perceive that any penalty 
whatever was designated. We need not question the correctness of the statement of 
the Supreme Court of Pennsylvania (McBride v. Rinard [172 Pa. 543, 33 A. 750], 
supra) that it would be a mistake to assume ‘the liability of the agent to be no 
higher than that of sureties or guarantors for the foreign company which had violated 
the law.’ As was said by that court, ‘The moment the agent makes a contract for a 
foreign insurance company which has neglected to obtain the proper authority from 
the insurance commissioner to do business in this state, that is the inception of the 
agent’s liability on the contract, which is consummated by the loss by fire.’ But the 
liability is ‘on the contract, and therefore, though compliance with ‘every subsequent 
condition imposed upon the assured’ may not be requisite to establish its existence, 
it ceases to be enforceable upon the expiration of the period contractually limited for 
its enforcement. The agreement for the limitation in this case, and the reasons upon 
which such agreements are founded, are quite as appropriate to an action against an 
agent as to a suit against a company, nd it is not supposable that the Legislature 
designed that in this regard the assured should have, as against the former, a policy 
more favorable to himself than that which he had been content to accept from the 
latter.” 
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The plaintiffs rely upon and stress the case of Woolwine v. Mason, 12 8Tenn. 35, 
157 S. W. 682, to sustain the contention that the defendants’ liability is fixed by and 
is based upon the statute and not on the contracts of insurance. The Tennessee 
statute (Shannon’s Code, § 3275) provides that: 

“Tt shall be unlawful for any company to make any contract of insurance upon or 
concerning any property or interests or lives in this state, or with any resident 
thereof, * * * unless and except as authorized under the provisions of this article.” 

And further provides that: 

“An agent * * * shall be personally liable on all contracts of insurance un- 
lawfully made by or through him, directly or indirectly, for or in behalf of any insur- 
ance company not authorized to do business in this state.” Section 3316. 

In commenting on these provisions of the Tennessee statute, the court in the 
Woolwine-Mason Case, supra, used the following language: 


“The provisions of the statute are directed against companies and insurance agents, 
not against policyholders. The act is remedial in its nature, and was designed for 
the protection of the public. The language of the act is that agents making such 
unlawful contracts of insurance shall be personally liable thereon; that is to say, the 
agent is liable as if he were the insurer—as if he individually had written the policy. 
There can be no question upon this record that, viewed as an insurer upon these 
seyeral policies, defendants are liable to the complainant for the loss sustained.” 

The insurance law of Tennessee is almost identical with that of this state, and, 
as to contracts of insurance unlawfully made by an agent in this state, we may well 
adopt the language of the Tennessee court in the Woolwine-Mason Case, wherein it is 
said: 

“The agent is liable as if he were the insurer—as if he individually had written 
the policy.” 

Therefore, the liability of the defendants is predicated upon the contracts of 
insurance, and, since the plaintiffs failed to commence their action within 12 months 
next after the fire as provided by the terms of three of the policies, said action is 
barred as to such policies. As to the fourth policy, being the one executed by the 
Guaranty Fund & Fire Underwriters of Dallas, Tex., in the sum of $2,000, provided 
that suit shall be commenced within two years next after the fire, the action is not 
barred, since it was filed within that time. 


The state of Alabama has a law that makes the agent liable to the insured inde- 
pendently of the terms and provisions of the contract of insurance where such con- 
tract was unlawfully written. The contention of the plaintiffs would be well taken 
if we had a statute similar to Alabama. There it is provided that: 

“Any person, acting as agent of any foreign insurance company which has not 
received the license from the auditor above provided for, or shall so act after its 
expiration, is liable personally to the holder of any policy of insurance in respect to 
which he so acted as agent, for any loss covered by it. * * *” Code Ala. 1886, 
§ 1206. 

Tt will be noted that the Alabama statute does not provide that the agent shall be 
personally liable “on all contracts of insurance unlawfully made by him.” The Ala- 
bama court, in construing said statute, held that it was not necessary for the policy- 
holder to comply with the provisions and to fulfill the conditions of the policy in 
order that he might enforce the personal liability of the agent. Noble v. Mitchell, 
100 Ala. 519, 14 So. 581, 25 L. R. A. 238. Under the Alabama statute, it is the acting 
as agent in unlawfully executing a contract of insurance that constitutes the offense 
which is the foundation of the suit; but in this state the statute makes the contract 
of insurance the foundation and basis of the suit. 


For the reasons given, the judgment of the trial court is affirmed as to plaintiff’s 
cause of action involving three of the policies, and reversed as to the policy issued 
by the Guaranty Fund & Fire Underwriters of Dallas, Tex., in the sum of $2,000, and 
the cause remanded for further proceedings in keeping with the views herein expressed. 
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HARTFORD FIRE INS. CO. v. UNION GRADED SCHOOL DIST. No. 73 OF 
GARVIN COUNTY. (No. 16751.) 
(Supreme Court of Oklahoma, March 9, 1926. Withdrawn, Corrected, and 
Refiled Sept. 14, 1926.) 
249 Pacific Reporter 345 
(Syllabus by the Court.) 
1. INSURANCE. 


Provisions in a fire insurance policy are always construed so as to prevent a 
forfeiture, if such provisions will reasonably admit of such a construction. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—WHERE POLICY OF FIRE INSURANCE WAS ISSUED 
TO COMMON SCHOOL DISTRICT WHICH, PRIOR TO LOSS, WAS 
MERGED INTO UNION GRADED SCHOOL DISTRICT, AND INSURED 
PROPERTY CONTINUED TO BE USED FOR SCHOOL PURPOSES, 
POLICY WAS NOT FORFEITED. 

Where a policy of insurance against fire loss is issued to common school district 
No. 29, and, thereafter and prior to the destruction of the insured property by fire, 
the said common school district is merged under the law into a union graded school 
district, composed of two other contiguous school districts, and the insured property 
continues to be used for the same purpose as before, held, there is not such a change in 
title or interest as would forfeit the policy so issued. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Appeal from District Court, Garvin County; A. C. Barrett, Judge . 

Action by the Union Graded School District No. 73 of Garvin County against the 
Hartford Fire Insurance Company to recover upon a fire insurance policy. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Blanton, Osborn & Curtis, of Pauls Valley, for defendant in error. 

Riey, J . This action was begun in the district court of Garvin county by union 
graded school district No. 73, against the Hartford Fire Insurance Company to 
recover upon a fire insurance policy, alleged to have been issued by said company to 
school district No. 29, Garvin county, Okl., insuring a school building and contents 
which were destroyed by fire on February 16, 1924. The cause was tried to a jury 
upon the evidence submitted by the plaintiff. The defendant company introduced no 
evidence. The questions submitted for the jury’s determination were, first, whether 
or not there had been a voluntary surrender for cancellation of the policy sued upon, 
and, second, whether there had been a change in the title, ownership, or possession of 
- insured property, such as increased the hazard and risk under the terms of the 
policy. , 

[2] Facts disclosed by the record are as follows: On August 5, 1922, there 
existed as a municipal subdivision of Garvin county, school district No. 29, known 
as Robberson school district. This school district had completed building a new 
school and Tom Foster, as agent of plaintiff in error, wrote a policy of insurance 
against fire on the school building and contents in the sum of $6,000, insuring the 
property for three years, on which a premium of $264.65 was paid. 

The school board directed the agent to deliver the policy into the custody of the 
First National Bank of Pauls Valley, but the facts are that the policy was never so 
delivered either to the bank or to the school board, but retained by the agent of 
defendant, Tom Foster. There was considerable delay on the part of the school board 
in paying the premium and Foster, agent, on October 14, 1922, wrote the clerk of 
the school board, relative to the filing of his claim for the insurance premium and 
suggested that he (Foster) keep the policy in his safe and “keep up” with the expira- 
tion. On December 22, 1922, the school board issued its warrant to Foster, agent, 
paying the premium. 

No request was made by the company to cancel the policy and no notice was 
given by Foster, as agent, of intention to cancel the policy, unless it can be said that 
Foster gave this notice by a letter, a carbon copy of which was introduced in evidence 
as defendant’s exhibit on cross-examination, the letter being dated October 21, 1922, 
in the following words: 

“Some time ago I mailed you a claim for the premium on the insurance policies 
covering your schoolhouse. To date I have not received same, and the good com- 
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pany is demanding of me the money. If you do not have funds on hand at present to 
take care of this, | am going to suggest that you return the policies in order that | 
may square mysel{i with the company. ; 

““Inclosed you will find stamped envelope; please send warrant or the policies 
by return mail.” 7 

The members of the school board each denied receiving this letter. The insured 
property was totally destroyed by fire on February 16, 1924. After the fire, Foster 
wrote another policy of insurance upon the property in the Home Insurance Company 
for the same amount and mailed the said policy to the school board. This policy was 
iraudulently predated. The school board was not a party to this transaction. Foster 
then sought to assist the board in securing an adjustment with the Home Company, 
but the fraudulent acts came to knowledge, and the board immediately renounced any 
right of recovery against the Home Insurance Company, and, as soon as the policy 
of the Home Insurance Company arrived by mail, the board returned the same to 
Foster, as agent. It also appeared that Foster, as agent of defendant company, at an 
undated time, made an entry in his records to the effect that the policy of the defend- 
ant company, issued August 5, 1922, had been canceled, and that Foster had taken 
credit on October 31, 1922, with his said company, for the amount of said premium 
of $264.65, as was the custom in the event of a policy duly canceled. 

The policy was not produced in the trial, but the terms and conditions thereof 
were agreed upon and are set out in the record. 

It further appeared that on June 18, 1923, school district No. 29, together with 
school districts No. 40 and No. 67, were merged into union graded district No. 73, 
pursuant to law. 

Judgment was rendered in favor of plaintiff, and against the Hartford Fire 
Insurance Company in the sum of $5,728.50. 

To reverse the judgment counsel for the insurance company contend that where 
there is a change of interest, title, and possession of the property insured, between the 
date of issuance of the policy and that of the fire, there can be no recovery on the 
policy, and that by the merging of school district No. 29, into union graded district 
No. 73, such a condition herein arose. 

No cases are cited wherein payment of an insurance policy upon public property 
is avoided upon the ground of a change of interest and title, and we are unable to 
find any. The officers of the school district are but trustees of the property of a 
municipal subdivision represented by them, and their rights of management of the 
property are circumscribed by restrictions relative to the public use of the public 
property. The property is owned by the public and the addition of new territory and 
the substitution of new trustees, under the law relating to a coalition of common 
school districts in the formation of a union graded school district, in our judgment 
does not so change ownership and possession of the property here involved as to 
» defeat liability under the policy here issued for a valuable consideration. The build- 

ing insured continued to be used for the same purpose and the ownership remained 
in the public. 

[1] Provisions in a fire insurance policy are always construed so as to prevent a 
forfeiture, if such provisions will reasonably admit of such a construction. Cronen- 
wett et al. v. Iowa Underwriters of Dubuque Fire & Marine Insurance Co. et al., 
44 Cal. App. 571, 186 P. 824. 26 C. J. 231, announces the underlying reason for the 
rule: 

“The object of conditions against change in title or interest is to provide against 
change which might furnish a motive to destroy the property or diminish the interest 
and watchfulness of insured in protecting it against fire, and dealings with the prop- 
erty which are not calculated to produce such an effect will not avoid the policy. A 
change of title or interest, therefore, which is not real and substantial, but is merely 
colorable or nominal, the ownership remaining the same in fact, is not a violation of 
such conditions.” 

, 7“ Wiley v. London & Lancashire Fire Insurance Co., 89 Conn. 35, 92 A. 678, it 
is said: 

“A change which will avoid the policy must result in an actual, real, and sub- 
stantial change in the condition of the title, interest, or possession of the property. 
* * * Tf the change be not in the fact of title, but only in its evidence, if the 
change invest the grantee with a mere paper title, it will not work a forfeiture.” 

In Ayres v. Hartford Fire Insurance Co., 17 Iowa 176, 85 Am. Dec. 553, it is said: 

“But if the real ownership remains the same, if there is no change in the fact 
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of title, but only in the evidence of it, and if this latter change is merely nominal, and 
not of a nature calculated to increase the motive to burn, or diminish the motive to 
guard, the property from loss by fire, the policy is not violated.” Cone v. Century 
Fire Ins. Co., 139 Iowa 205, 117 N. W. 308; Weigen v. Council Bluffs Ins. Co., 104 
Iowa 410, 73 N. W. 862; Cronenwett et al. v. lowa Underwriters of Dubuque Fire & 
Marine Insurance Co. et al., 44 Cal. App. 571, 186 P. 824. 

The clause agreed upon relative to avoiding the policy for change of interest is 
a3 follows: 

“This entire policy, unless otherwise procured by agreement indorsed hereon or 
added hereto, shall be void if the insured * * * ; or if the interest of the insured 
be other than unconditional and sole ownership; * * * or if any change, other 
than by the death of the insured, take place in the interest, title, or possession of the 
subject of insurance (except change of occupants without increase of hazard) 
whether by legal process or judgment or by voluntary act of the insured or other- 
we 

It is next contended that the evidence of plaintiff affirmatively showed that the 
policy herein was issued on August 5, 1922; that the premium was not paid on said 
date; and on October 14, 1922, and again on October 21, 1922, the agent, Foster, 
demanded the premium, and in the latter letter advised the board to either send the 
warrant or return the policy for cancellation; that Foster, agent, cancelled the policy 
in October and entered on his record the flat cancellation as of September 15, 1922, 
and forwarded the policy to the company; that this evidence is undisputed and that 
under such circumstances, the policy having been surrendered to the agent with the 
knowledge on the part of the assured that the purpose of the agent in accepting the 
policy was to cancel it, it is bound by such cancellation, and the five days’ notice 
provided in the policy for cancellation was thereby waived. 

The facts relied upon in this issue are not borne out by the record. The letter 
last mentioned was brought forth in defendant company’s cross-examination of their 
agent and the plaintiff had the right, under the circumstances, and did, in fact, show 
that the letter was not received by the plaintiff below, nor does it appear that the 
policy was sent in to the company for cancellation, nor was the policy shown to be 
surrendered to the agent with knowledge on the part of the assured that the purpose 
of the agent in accepting the policy was to cancel it. 

We rather believe that counsel in their zeal have made these deductions from the 
vague and “willy nilly”’ answers in the testimony of Foster, agent, and largely from 
his cross-examination, for Foster in his effort to conceal his fraud and misdeeds was, 
to say the least, a versatile witness. 

It is next contended that the court committed error in giving instructions Nos. 1, 
3, and 4, in that it was the court’s duty to pass upon the questions of law and not to 
submit the same to the jury. 

Counsel admit that instructions Nos. 1 and 3 set forth the law, and, under our 
view of the case, the giving of the instructions was not error, and the jury having 
by its verdict determined the facts against the contentions of plaintiff in error and 
the trial court having approved the findings, such error, if any, was harmless. We 
have examined the instructions and find that they correctly state the law applicable 
to the case. 

The judgment is affirmed. 

Nicholson, C. J., and Phelps, Lester, Hunt, and Clark, JJ., concur. 


LONDON ASSUR. CORPORATION v. MARTIN. (No. 7004.) 
(Court of Civil Appeals of Texas. Austin. June 30, 1926. Rehearing Denied 
Oct. 4, 1926.) 

286 Southwestern: Reporter 913. 

INSURANCE—FIRE POLICY ON HOUSEHOLD GOODS HELD NOT IN- 
VALIDATED BY TWO-FAMILY OCCUPANCY OF BUILDING, WHICH 
EXISTED WHEN INSURER ISSUED AND TRANSFERRED POLICIES 
WITH FULL KNOWLEDGE OF THAT FACT. 

Fire policy on household goods held not invalidated because of two-family oc- 
cupancy of building in which goods were located, where insurer issued and transferred 
policies with full knowledge of that fact, it being immaterial that insurer might have 
been entitled to a larger premium under two-family occupancy. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 
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Error from District Court, Brown County; J. O. Woodward, Judge. 

Action by J. M. Martin against the London Assurance Corporation. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

R. L. McGaugh, of Brownwood, and H. L. Livingston, of Coleman, for defendant 
in error. 

Biarr, J. Plaintiff in error will be referred to as appellant, and defendant in error 
as appellee. 

Appellee sued appellant upon two policies of insurance, insuring his household 
goods against loss by fire. A policy for $2,000, dated September 10, 1924, covered 
appellee’s household goods then situated at 1312 Cottage street, in.Brownwood. On 
November 1, 1924, appellee moved to a residence at 1315 Coggin avenue, in Brown- 
wood. A rider or indorsement, dated November 1, 1924, attached to this policy re- 
duced the rate from $1.01 to 95 cents, and stated: 

“The property insured under this policy has been moved to 1315 Coggin avenue, 
Brownwood, Texas.” 

A policy for $1,000, dated December 23, 1924, covered the same property, and each 
policy contained this provision: 

“This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void if the hazard be increased by any means within the 
control or knowledge of the insured.” 

Appellant’s defense was that appellee breached this provision by permitting a two- 
family occupancy of the dwelling in which the insured property was located, thereby 
increasing the hazard of fire, and rendering void the policies. 

The special answers of the jury found that the value of the insured property was 
$4,000; that the loss and damages caused by the- fire was $2,562.50; and that the, two- 
family occupancy of the building did not increase the hazard of fire. Judgment. for 
$2,562.60, with interest, was rendered for appellee; from which the appeal is perfected. 

Appellant contends the jury’s finding, that the two-family occupancy of the 
dwelling did not increase the hazard of fire, is unsupported by any evidence and con- 
trary to the undisputed evidence that such occupancy did increase the hazard of fire to 
the property insured, and that its request for an instructed verdict should have been 
granted. Whether the finding is supported by the evidence is immaterial, since it is 
undisputed that the same two-family occupancy complained of at the time of the fire 
existed on the date the policies were issued or became effective, and of which fact 
appellant and its agents who issued and transferred the policies had full and com- 
plete knowledge. The provision invoked by appellant relates to subsequent acts of the 
insured which might increase the hazard of fire to the property insured, and not to 
hazards known by the insurance company to exist at the time it issued or transferred 
the policies. That is, conceding for the sake of the question only that the two-family 
occupancy increased the hazard as a matter of law, appellant issued and transferred 
the policies with full knowledge of that fact; and therefore the question has no refer- 
ence to any subsequent act of the insured which might increase the hazard of fire to 
the property insured. 

The $2,000 policy was transferred in December, 1924, although the rider or in- 
dorsement bears date of November 1, 1924, which is the date the two-family occupancy 
ot the premises began. The readjustment of the rates and transfer of the policy to 
the Coggin avenue location became a new contract with the assured from the date 
of the actual transfer. The policy for $1,000 additional insurance was issued Decem- 
ber 23, 1924. Shortly before this date and in December, 1924, two of appellant’s 
agents went to the Coggin avenue place to ascertain if there would be any reduction 
of rate on the transfer of the $2,000 policy, and to inspect the household goods to ascer- 
tain if additional insurance would be written. Appellee pointed out to them the prop- 
erty belonging to himself and that of his cotenant and told them of the joint occupancy. 
These facts are admitted by the agents, except they make some immaterial qualifica- 
tions of appellee’s testimony, one contending that he said he had two roomers or two 
boarders, and the other not remembering just what he did say. After this they 
transferred the $2,000 policy and issued the additional one for $1,000. So, at the time 
the policies were issued or transferred the premises were subject to the same two- 
family occupancy that existed on the date of the fire, January 24, 1924, and the increased 
hazard complained of did not arise subsequent to the time the insurance became effec- 
tive. 

It is not alleged that appellee fraudulently represented in any manner that the 
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residence was not subject to the two-family occupancy, and if such allegation had 
been made, the undisputed facts just detailed would refute it. The fact that appellant 
may have been entitled to a larger premium under the two-family occupancy is not 
material and does not render the policy void; and appellee did no act, nor did he suffer 
any act to be done subsequent to the date the policies became in force at the Coggin 
avenue location which in any manner increased the hazard of fire to the insured 
property. 

Under the view we take of the case other assignments urged become immaterial, 
or they are without merit, and the judgment of the trial court is affirmed. 

Affirmed. 
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MARINE 


COMPANIA DE NAVEGACION, INTERIOR, S. A., v. FIREMAN’S FUND 
INS. CO., and ten other cases. (Nos. 17205-17215.) 
(District Court, E. D. Louisiana, New Orleans Division. July 8, 1926.) 
14 Federal Reporter (2d) 196. 
1. INSURANCE. 


Generally, insurance policies should be liberally interpreted in favor of assured, 
and doubtful provisions construed against insurer. 

(For other cases, see Insurance, Dec. Dig. §146[3].) 
2. INSURANCE. ; ale 3 

Implied warranty in contract insuring inland water vessel when being towed on 
open sea voyage held to be that it was seaworthy inland water vessel and able to stand 
ordinary perils of navigation on such waters. 

(For other cases, see Insurance, Dec. Dig. § 403.) 
3. INSURANCE. ; ; : ; 

Choppy sea and waves approximately four or five feet high and 25-mile wind held 
extraordinary condition as to inland water vessel being towed on open sea, amounting 
to such peril of sea as was contemplated by contract of insurance for sea voyage. 

(For other cases, see Insurance, Dec. Dig. § 403.) 
4. INSURANCE. , : 

Sinking and loss of inland water vessel being towed on open sea held due to 
“extraordinary condition of weather and sea” and to be within contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 403.) 
5. INSURANCE. eral 

Evidence held to show that sinking and loss of inland water vessel being towed on 
open sea was not result of its unseaworthiness, so as to release liability of insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
6. INSURANCE. : sa 

Insurers held not released from liability on contract insuring inland water vessel 
being towed on open sea because of clause in towage contract releasing towing ship 
from liability, inserted according to custom known by underwriters. 

(For other cases, see Insurance, Dec. Dig. § 603.) 
7. INSURANCE. : ; ; 

Every contract of insurance is presumed to be made with knowledge of customs 
and practices of trade in which insurance is made. 

(For other cases, see linsurance, Dec. Dig. § 153.) 


In Admiralty. Separate libels by the Compania de Navegacion, Interior, S. A., 
against the Fireman’s Fund Insurance Company, the Globe & Rutgers Fire Insurance 
Company, the Northwestern Fire & Marine Insurance Company, the Hartford Fire 
Insurance Company, the National Liberty Insurance Company, the AZtna Insurance 
Company, the Western Assurance Company, the London, Liverpool & Globe Insurance 
Company, the Springfield Fire & Marine Insurance Company, the Franklin Fire In- 
surance Company, and the Phoenix Insurance Company. Decree for libellant in each 
case. 

Jolin D. & M. A. Grace and E. H. Grace, all of New Orleans, for libellant. 

Dart & Dart, of New Orleans, La., for respondents. 

Burns, District Judge. These suits were commenced by eleven libels against the 
defendant insurers, each for their respective contract portion of $85,000, with interest 
from July 20, 1922, for the total loss of the steam tug Wash Gray on the Gulf of 
Mexico, in tow of the steamship Freeport Sulphur No. 1, from Tampico, Mexico, to 
Galveston, Tex., via Freeport, Tex., on June 8, 1922. The facts sustained by the evi- 
dence will appear in course of this opinion. 

The Wash Gray was a small tug designed for inland waters, 87% feet long, 19 
feet beam, with 9 feet depth of hold, and of 105 tons. She was insured specially for 
this sea voyage to be towed by a particular ship, the Freeport Sulphur No. 1, which 
was in regular trade on the Gulf of Mexico, and measured 309 feet long, 45 feet 
beam, with 22™% feet depth, and of ‘approximately 3,000 tons displacement. 

Because of the Wash Gray’s size, type, and the open sea voyage intended, the in- 
surance risk was unusual, and therefore, when application was made for insurance, 
the underwriters required an inspection for seaworthiness, general fitness, and towing 
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arrangements for that voyage. For the purpose two marine surveyors, representing 
various underwriters, made a thorough, critical inspection, followed by recommenda- 
tions for certain overhauling, particularly of her towing-bitts and decking, for the 
planking up of doors, ports, windows, and other openings, for her pumps, and also 
for her complement of men. They formally reported to the underwriters that these 
requirements had been complied with, certified her seaworthiness, and particularly her 
fitness for the particular voyage contemplated. Further, because of the extrahazardous 
risk involved in the transit of this small inland vessel in tow at sea, the premiums 
were rated up considerably by the underwriters. These varied, in the different policies, 
between 1% to 2% per cent. 

The Wash Gray’s fresh-water and fuel tanks were filled and were sufficient to 
sustain her for at least one week, whereas the voyage of some 420 miles ordinarily was 
possible in say some 45 or 50 hours. She left Tampico some 300 feet astern of the 
steamship towing her on a new 8-inch hawser made fast to her forward bitts, paid out 
double, on the evening of June 6, 1922. The weather was fair and the sea calm. She 
followed nicely,, handled well, and so continued in tow through that evening and 
night and through the next day, making some 9 miles per hour with no straining or 
difficulty. Ordinarily, under her own power, she was good for from 10 to 12 miles 
per hour. 

During the evening of June 7 came a fresh to strong northeasterly breeze. Later 
the weather grew squally, until about 8 o’clock, when the wind reached some 25 miles, 
with occasional puffs or gusts of greater velocity. Because of these and a cross- 
current and swell, the sea grew choppy, with waves running up 4 to 5 feet from 
trough to crest, and sufficient to break over her head. 

As night wore on, the rough weather and choppy seas put a strain on the little 
vessel. She had up all steam necessary to work her pumps. The mate was sent below 
and in a few minutes reported to the captain that the forward bitts had worked loose, 
that her seams were opening, and she was taking water rapidly. The pounding and 
straining continued until she made more water than her pumps could discharge. At 
about 11 o’clock, the tug and tow being then little mroe than 100 miles from Freeport, 
Tex., or three-fourths of the voyage complete, the captain signaled by a red light 
to the towing ship ahead to stop. The water in the tug had rolled forward, thus 
bringing her head down. At this juncture the lines were cut. As soon as the line 
was cut, her head came up and the boat righted herself. In about 15 minutes the 
Freeport Sulphur No. 1 came alongside and stood by. Its master was then notified 
that the tug could stand no more pulling. Notwithstanding the pumps were con- 
tinued working, the water kept gaining on them, until, at about 2:45 a. m., the captain 
and crew of the tug asked to be taken aboard the ship for safety. The latter then 
stood by until daylight, when the master sent his engineer, mate, and some six men 
on board the tug to attempt saving her. They found plenty of fuel, but no fresh water 
in the boiler. They got up fire, filled the boiler by a hose from the ship, whilst the 
hand pumps were kept working, but the accumulating water put the fire out before 
steam could be got up. They were thus compelled to abandon further effort. Retaking 
his men aboard ship, the tug was made fast in tow, at about 10 a. m. of June 8, pro- 
ceeding at the very slow speed of about one mile per hour. At about 10:30 a. m., the 
tug began to sink slowly, whereupon the ship came to a standstill, and as the tug went 
down the hawser was ordered out, at about 11:20 a.m. 

Upon demand being made for the insurance and the submission of proofs of loss, 
several of the underwriters denied liability on the ground of unseaworthiness. 

For convenience, the following excerpts are quoted from the policies of marine 
insurance : 

“It is the intent of this insurance company by this policy to fully indemnify the 
insured * * * against the adventures and perils of the harbors, bays, sounds, seas, rivers 
and other waters as above named. * * * Excepting always all claims arising from or 
caused by the following or other legally excluded causes, viz.: * * * From rottenness, 
inherent defects and other ,unseaworthiness. * * * And it is understood that no loss is 
to be paid arising from any negligence in not keeping the vessel well pumped out ex- 
cepting in case of accident. * * * 

“Warranted by the insured that the said vessel shall at all times lurimg the 
continuance of ths policy, be tight and well found in anchors, cable, rigging, tackle 
and apparel. as is usual and customary, also in all other things and means necessary 
and vroper for safe navigation according to the usage and custom. * * *” 

3y rider and rubber-stamp clauses variously attached or inserted in the policies: 
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“Any agreement, contract or act, past or future, positive or implied, by the Insured 
whereby any right of recovery of the insured against any vessel, person or corpora: 
tion is released, decreased, transferred or lost, which would, on acceptance of abandon- 
ment or payment of loss by this company, belong to this company but for such agree- 
ment, contract or act, shall render this policy null and void as to the amount of any 
such loss or damage, but the Company’s right to retain or recover the full premium 
shall not be affected.” 

Libelant’s contention is that the loss of the tug Wash Gray, under these policies, 
was by a peril insured against, viz., a peril of the sea, quoting definitions from Joyce 
on Insurance, vol. 4, par. 2797, as being all-inclusive of all damages to which marine 
adventure is subject, and citing Klein vy. Globe & Rutgers Fire Insurance Co. (C. 
C. A.) 2 F. (2d) 137, wherein District Judge Gibson was quoted and affirmed on 
appeal. He refused to accept the literal definitions because of the variations between 
the underlying facts in the case before him and these in the cited cases where defini- 
tions are given. He said: 

“In arriving at the meaning of the terms in the present policy, we must keep in 
mind the kind of boat insured, the voyage contemplated, and the nature of the risk 
assumed. The Tornado was an upper river steamboat, which, under the terms of the 
policy, was to be towed over the Mississippi below New Orleans and a part of the 
Gulf of Mexico, waters which it was not designed to regularly traverse. * * * 

“Under the circumstances it cannot be claimed that the libelant impliedly war- 
ranted the boat as seaworthy to the extent of being able to withstand all winds and 
waves in the lower river and the Gulf of Mexico, except such as were extraordinary. 

“* * * The implied warranty of libelant was that the boat was seaworthy to the 
extent of being able to withstand all ordinary perils of navigation upon the upper river, 
and the ‘perils of the seas’ against which it was insured were such perils as would be 
extraordinary to a boat of its type.” ° 

The contrary contentions by respondent are: 

(1) That the loss was not caused by any peril insured against; 

(2) That the tug was not seaworthy, and therefore the risk never attached; 

(3) That the release of liability contained in the contract of towage was a fact 
material to the risk which was concealed from and not disclosed to or known by the 
underwriters, and the policies were therefore avoided; 

(4) That the tug was negligently towed at too great a rate of speed, proximately 
causing the loss, and that no recovery can be had because any right of rocovery which 
the underwriters may have had was released by the contract of towage. 

The general consideration presented by these issues turns upon the character of 
the contract sued upon. In the case of Peters v. Warren Ins. Co., 14 Pet. 99-109 (10 
L. Ed. 371), cited by libelant, the Supreme Court said: “If there be any commercial 
contract which, more than any other, requires the application of sound common sense 
and practical reasoning in the exposition of it, and in the uniformity of the application 
of rules to it, it is certainly a policy of insurance; for it deals with the business 
* * * of common men, who are unused to deal with abstractions and refined distinc- 
tions.” [1] And the general rule is that insurance policies shall be liberally inter- 
preted in favor of the assured, and that doubtful provisions are to be construed against 
the insurer. Liverpool, London & Globe Ins. Co. v. McNeill, 89 F. 137, 32 C. C. A. 
179, citing 1 Woods, Ins. § 58; National Bank y. Ins. Co.. 95 U. S. 673, 24 L. Ed. 
563; Grace v. Ins. Co., 109 U. S. 278-282, 3 S. Ct. 207, 27 L. Ed. 932. 

[2-4] Taking up the contentions made as stated, the first makes direct issue with 
the libelant’s contention as to the meaning of the term “peril of the sea.” Upon this 
point I am fully persuaded by the carefully considered opinion in the Tornado Case, 
cited and briefly quoted supra, and conclude that the implied warranty of the contract 
was that the Wash Gray was a seaworthy inland water vessel, and was able to with- 
stand all ordinary perils of navigation upon such water, and the perils of the sea 
against which it was insured were such perils as would be extraordinary to a boat of 
its size and type. In my opinion this is fortfied by the fact that nearly three-fourths of 
the voyage contemplated by the contract had been concluded in ordinary, and some of 
it in extraordinary, weather and sea conditions before there was any detriment or 
suggested danger; that the weather condition after 8 p. m., on June 7, the second 
night out, when the evidence clearly shows the wind attained a velocity of 25 miles an 
hour, punctuated with puffs of greater velocity, and the sea was choppy with waves 
running approximately four or five feet high. This, for a vessel of its size and 
type, was an extraordinary condition, amounting, under the circumstances, to such 
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peril of the sea as the contract contemplated. The entry on the log of June 7 of the 
big seagoing ship Freeport Sulphur No. 1 showing, “Light E. wind, small swell; 
frequent showers,” marked in the left margin 8 p. m., preceded by an untimed entry, 
“Light east breeze, and squally small swell,” is the only weather entry contained therein 
during that night or the next morning before 11:20 a.m., when the entry of the sinking 
appears, timed at 11:12 a.m. The log upon this point is inconclusive, to say the least. 
But considering it in the light of the testimony, | am convinced that, even if the 
entry could be assumed:to mean a continuing condition, on the theory that no entry 
would have been made until the next change of weather condition, which is, of course, 
not the case, because the log book shows unmistakably that the entries are penciled 
rather capr:ciously, irregularly, and altogether unreliably. But, I repeat, even if so 
construed, the terms used would have to be considered as purely relative. What 
amounts to a light breeze, or a small swell, or a choppy sea, as logged for a large 
ocean-going steel vessel would be relatively, if logged for a little inland wooden tug, 
with two or three feet of freeboard, an extremely dangerous gale and rough sea. 
The first would ride comfortably, safely, and easily, while the other would toss and 
pound furiously, strain her timbers, lose the caulking of her butts and seams, and so 
contrast the comparative calm for one to the comparative fury for the other. The 
oral testimony, however, makes such speculation and refinement unnecessary, since it 
convincingly shows that for the Wash Gray, in the open Gulf, the wind and the condi- 
tion of the sea were extremely perilous; that both the towing ship, its officers and 
crew, and the crew of the little tug omitted nothing that good seamanship, skill, and 
prudence would dictate. When the bitts were found to be loosed frdm the straining 
and pounding of the little vessel, a Spanish windlass was rigged to brace them back in 
place, the pumps, both hand and steam, were worked full power and time in an effort 
to discharge the water pouring in her open seams; that the proximate and efficient 
cause of the sinking and loss was due to the extraordinary condition of weather and 
sea, the unusual peril, irresistible force, or overwhelming power, constituting the peril 
insured aga:nst by the contract. Upon this point the libelant has amply sustained the 
burden of proof. 

[5] The second contention as to seaworthiness is in no better case. Libelant’s 
case, upon this point, does not depend entirely on the fact that, as a condition precedent 
to the underwriting, the insurers required and obtained inspections, detailed recom- 
mendations of two expert marine surveyors, and a certificate of compliance with 
all requirements deemed by them necessary to show that the Wash Gray was sea- 
worthy and fit, equipped and appareled with a view to the particular voyage, in tow 
of the particular ship to Freeport, to be thence towed by another approved by them to 
Galveston, for the specific, known purpose of general overhauling and changing of her 
engines. There is, additionally, the oral testimony which clearly shows that these sur- 
yevors were correct in their report and had competently functioned in making their 
recommendations and accepting the compliance by the owner, as per their certificate. 
The unwarranted assumption that the Wash Gray pulled apart, upon which the con- 
trary is argued in the brief of respondents, is not sustained by the evidence. She did 
not pull apart in any particular. It is conclusively shown, and uncontradicted, that her 
forward bitts pulled loose because of the extraordinary straining and pounding under 
the stress of weather encountered. This was overcome, as the evidence shows, by the 
rigging of the Spanish windlass. The water which caused the sinking was shipped 
through her seams, from which the caulking had worked by the same cause. The 
only hope of overcoming this was by pumping, but pumping was inadéquate. There 
is no evidence to show that this water leaked or entered the hull in any other way. 
While there is satisfactory evidence that the seas broke over the head of the little ves- 
sel, yet all the windows, doors, ports, and other openings were planked or otherwise 
shut and made fast, except for one upper side entrance, through which the men 
climbed down into the boiler room. Several others were opened after the vessel was in 
actual danger to afford a means of saving the lives of the men as they made their 
last effort to save her after the towing stopped at about 11 p.m. The argument that 
the doctrine of res ipsa loquitur should be applied, predicated on the erroneous and 
unwarranted assumption that the Wash Gray pulled apart, is without merit. It would 
indeed seem proper to apply it to the contrary. The fact that the little vessel followed 
the ship well on the towing hawser and handled well through the evening and night of 
June 6, through the day and part of the night of June 7, when the weather became 
disturbed, and up to about 10 o’clock of that day, and then, though helpless, remained 
afloat intact and did not go down until after 11 o’clock of June 8, having gone some- 
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thing more than 300 miles of a trip little more than 400 miles, speaks eloquently for a 
vessel of its size and type. Cases cited by respondents, where seagoing vessels en- 
countered gales not extraordinary terrific, are eliminated from consideration upon the 
principle applied in the Tornado case. 

The third and fourth contentions, predicated (1) upon the alleged release of lia- 
bility clause in the contract of towage, i. e., that it was a fact material to the risk, 
unknown to and not disclosed to the underwriters, for which the policies were avoided; 
and (2) that the tug Wash Gray was negligently towed at too great speed, and that 
underwr:ters lost a right of recovery because ot that release, may be considered to- 
gether. 

The release of liability in the towage contract was: “Freeport Sulphur No. 1 
will furnish hawser, all other risk and expense to be borne by the tug. It is under- 
stood you will keep sufficient men on board to keep up steam and man the tug’s 
pumps. S. S. Freeport No. 1 is not responsible in any way for loss or damage to 
the Wash Gray.” 

The rider-release clause of the policy is quoted in full as an excerpt therefrom 
supra. 

{6, 7] A fair resolution of the evidence is in favor of libelant upon this feature 
of the case. A number of witnesses, familiar with towage contracts, having knowledge 
of the custom and practice from experience, testify that such clauses are usual and 
common, particularly in outside towage contracts between points on the Gulf of 
Mexico; that the tow carries its own risk always; that the tug never assumes the risk 
or hazard of loss or damage to the tow. Summed up, the conclusion upon it is that 
the tug undertakes no risk or hazard for the safety of the tow; or, in other words, 
that the tug is not the insurer of the safety of the tow. Can it be said that the clause 
complained of discharges the tug of its liability for any damage resulting from 
negligence or from its failure to exercise the due care and caution required of it by 
law? Clearly there is no declaration in this clause indicating a release such as would 
deprive the tow of its ordinary right of action for any damages it might have for 
negligent acts of omission or commission by the Freeport Sulphur No. 1. The evi- 
dence satisfies me that such releases are very common, if not general, in towage con- 
tracts such as that under consideration; that the underwriters knew it, and if any did 
not, it was their business to know it. They did not inquire for a view of the con- 
tract. It is not clear that their brokers and agents did not know of the very terms 
of the towage contract, since it was stipulated as a condition precedent to the under- 
writing that the specifte steamship Freeport Sulphur No. 1 and another later to be 
selected and approved by them or their agents was to do the towing, and all other 
specifications were minutely detailed for that operation at their behest. It is well 
settled as a matter of law that every contract of insurance is presumed to be made 
with knowledge of the customs and practices of the trade in which the insurance is 
made. Renner v. Bank of Columbia, 22 U. S. (9 Wheat.) 581, 589, 6 L. Ed. 166. 

{8, 9] Under the circumstances, if it were a fact that the loss or damage resulted 
from the negligence of the Freeport Sulphur No. 1, such negligence being actionable, 
there is nothing in the release clause of the towage contract which might defeat such 
a cause of action. By its terms it does not pretend to release liability for loss or 
damage growing out of the tower’s negligence. Such an intention would be defeated 
by the very obscurity of its terms. Such an agreement to release liability would have 
to be clearly established before a court would give effect to it. The Defender (D. C.) 
208 F. 836. Whilst the policy of the law has not imposed on the towing boat the 
liability of a common carrier, it does require of it the exercise of reasonable care, 
caution, and maritime skill. Neglect of these, resulting in loss, damage, or disaster 
is actionable. The Syracuse, 79 U. S. (12 Wall.) 167, 20 L. Ed. 382. As no right of 
action existed in favor of libelant, independent of the terms of the towing contract, 
nothing was lost or could be by respondent because of it. But, say the respondents, 
the tug was lost, if not because she was unseaworthy and fell apart, because being 
seaworthy, she was towed at too great speed, at nine miles per hour, and was negligently 
pulled apart by the towing boat, because of which, except for the release clause 
in the towing contract, they would have a right of action for damages by subrogation. 

[10] This part of the contention is practically disposed of by what has gone be- 
fore. If it were true that the loss was due to such negligent towing and such a right 
of action had therefore accrued, it would’ not, or at least it is extremely doubtful that 
it would, be defeated by the clause complained of. This, however, is purely a moot 
question. The evidence discloses no such negligence. The speed of the Wash Gray 
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under its own power was shown to have been from 10 to 12 miles per hour. She was 
towed at an average of about 9 miles per hour, following nicely and handling well, 
unstrained and unhurt for the greater part, or three-fourths, of the voyage. The 
respondents, with no evidence to sustain them, argue upon a theory that this speed 
should have been reduced after the sea became rough. The evidence satisfied me that 
the master and officers of the towing ship exercised their best judgment; that the 
steady speed of about 9 miles became necessary to keep the tow lines taut, so as to 
avoid having the towed vessel sheer to one side or the other, get into the trough of a 
sea, be thus tripped and turned over. Opposed to this there is no evidence to show 
that this desirable result could have been achieved at lesser speed, or that the master 
of the towing vessel erred in his judgment in maintaining that speed. There is cer- 
tainly nothing to justify the unwarranted assumption by respondent that the vessel was 
pulled apart by excessive speed in towing, upon which their theory is predicated, as 
hereinbefore recited. 

There will therefore be a decree in each of these eleven cases for libelants, with 
interest and costs. 
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ACCIDENT 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. BROOKS. (No. 7236.) 
(Circuit Court of Appeals, Eighth Circuit. August 7, 1926.) 
14 Federal Reporter (2d) 307. 
INSURANCE. 


Whether insured’s death from gunshot wound was accident or suicide held for 
jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

In Error to the District Court of the United States for the Eastern District of 
Missouri; Charles B. Davis, Judge. 

Action by Lucy M. Brooks against the Pacific Mutual Life Insurance Company 
of California. Judgment for plaintiff, and defendant brings error. Affirmed. 

William R. Gentry, of St. Louis, Mo. (M. F. Watts, of St. Louis, on the brief), 
for plaintiff in error. 

Amandus Brackmann, oi St. Louis, Mo. (Blackmann, Hausner & Versen, of St. 
Louis, Mo., on the brief), for defendant in error. 

Before Sanborn, Circuit Judge, and Woodrough and Scott, District Judges.- 

WooprouGH, District Judge. This is an action by the beneficiary in an accident 
insurance policy issued to one George S. Brooks, who came to his death, while the 
policy was in force, as the direct result of a gunshot wound ‘inflicted upon him. The 
insurance company claims that the insured committed suicide, and that the whole 
evidence in the case, although circumstantial, is inconsistent with any other reasonable 
hypothesis. Error is complained of in the refusal of the trial court to give a peremp- 
tory instruction to that effect. The jury, having been properly instructed that the 
burden of proof was upon plaintiff to prove accidental death within the provisions 
of the policy, found the issue against defendant, and judgment was rendered accord- 
ingly. 

Counsel for plaintiff in error have presented both orally and in their briefs an 
elaborate and painstaking analysis of the evidence from the plaintiff’s viewpoint, and 
this court must admit in this case, as it did in Travelers’ Insurance Co. v. Allen, 237 
F. 78, 150 C. C. A. 280, that in the opinion of the judges “the evidence as a whole 
pointed quite strongly to suicide.” The detailed statements of the evidence in the 
briefs of the respective parties necessarily covers many pages, and to reiterate it would 
unduly extend this opinion. 

Suffice it to say there was no direct testimony as to how the fatal shot came to be 
fired; there was no evidence of any word or act of the insured beforehand indicating 
suicidal inclination or intent on his part, nor any unequivocal admission by him to that 
effect during the period of consciousness after the shot was fired. The insured ran 
an errand for his wife to the grocery store, and on his way home chatted with a 
neighbor about taking a trip, joked with his son as he entered the kitchen of his house, 
mounted the stairs leading to his sleeping chamber, all the time appearing quite normal, 
and in a few minutes the shot was heard and he was found mortally wounded but 
retaining consciousness for some minutes. There is expert testimony to show that 
the automatic Winchester shotgun from which the shot came, and which belonged 
to Mr. Brooks, was not at all dangerous in the hands of a man used to handling it, 
as he undoubtedly was. A physical demonstration was made on the argument before 
this court of the ease with which Mr. Brooks could have intentionally discharged the 
load of the gun into his body by pressing upon the trigger with his toe, and also the 
many safety features of the gun which would tend to prevent the result from occurring 
accidentally, but still the chance of accident remained, and on the whole case it was 
for the jury to determine the issue of fact. Its determination in favor of the bene- 
ficiary is not without some substantial support in the testimony. 

The judgment is affirmed. 


PROVIDENT LIFE INS. CO. v. ANDING. (No. 25804.) 
(Supreme Court of Mississippi, Division A. Oct. 4, 1926.) 
109 Southern Reporter 670. 
(Syllabus by the Court.) 
INSURANCE—WHETHER AUTOMOBILE MECHANIC WAS TOTALLY 
DISABLED BY INIURY TO EYE WITHIN CLAUSE OF ACCIDENT 
POLICY HELD PROPERLY SUBMITTED TO JURY. 
Whether automobile mechanic, by injury to one of his eyes, was totally disabled, 
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within clause of accident policy, as thereby prevented from doing all substantial acts 
required of him in his business, held under facts in evidence properly submitted to 
jury, though he may have occasionally performed some single act connected with 
the business and pertaining to his occupation. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Lincoln County; E. J. Simmons, Judge. 


Action by Pearlie Anding against the Provident Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Brady, Dean & Hobbs, of Brookhaven, for appellant. 

Jno. H. Arrington, of Monticello, and R. O. Arrington, of Brookhaven, for 
appellee. 

McGowen, J. Pearlie Anding brought his suit against the Provident Life & 
Accident Insurance Company for $600 on account of an injury caused by a sliver of 
steel penetrating his eye, claiming that under the monthly indemnity clause for loss 
of time he lost six months, and that the defendant, accident compaiy, was liable to 
him for $50 a month for six months on account of said accident because of part III, 
section A of said policy, which reads as follows: 

“If the injury hereinbefore described shall not result in any of the losses men- 
tioned in part II, but shall from the date of the occurrence of the accidental event 
causing the injury, independently and exclusively of all other causes, wholly and 
continuously disable and prevent the insured from performing each and every kind 
of duty pertaining to his business or occupation, and shall require and receive the 
regular treatment of a legally qualified physician or surgeon, the company will pay 
the monthly accident indemnity hereinbefore specified for the period of such total 
disability, not exceeding seven months.” 

We do not deem it necessary to set out other parts of the policy, nor set out the 
pleadings, to which there is no objection here. We think this record shows that the 
appellee, Pearlie Anding, was employed, paid and was insured by the appellant as an 
automobile mechanic, and that on June 11, 1925, while working as a paid automobile 
mechanic, and engaged in repairing an automobile, Anding’s right eye was injured by 
a piece of steel. The proof further shows that Anding piddled (to use his own 
language) about the shop from June 11th until July 5th, but that his pay as an 
automobile mechanic stopped because of his inability to work; that he sometimes 
washed a car, drove a car somewhere in the town, and swept about the place, and that 
his employer gave him a “little something,” but he did not receive full wages; that he 
was unable to perform the usual work theretofore performed, although he had, before 
his injury, done such things as above described when ordered so to do by his employer, 
who was a white man, he being a negro. 

He seems to have been treated by several doctors, and was later sent to a hospital 
in New Orleans, where he remained three weeks the first time, and later returned 
for further treatment. The plaintiff was under orders from his physician, when he 
first got hurt, not to work. These are about the essential facts in this case necessary 
for us to set out here. 

The appellant, the accident insurance company, contends that it was entitled to a 
peremptory instruction in so far as the above section is concerned. 

We think the case was fairly submitted to the jury as to whether or not the 
insured was prevented by his injury from doing all the substantial acts required of 
him in his business; that the above-quoted section applies and renders the company 
liable, notwithstanding the fact that he: may occasionally perform some single act 
connected with the business and pertaining to his occupation. This view of the law is 
upheld in the case of Metropolitan Insurance Co. v. Cato 113 Miss. 283, 74 So. 114, « 
wherein the above-quoted section of an accident insurance policy were before this court, 
and we think this case disposes of the question raised here that the case was properly 
submitted to the jury, and we find no reason for disturbing the verdict of the jury 
rendered in behalf of the plaintiff in this case. 

Affirmed. 
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CENTRAL CASUALTY CO. v. FLEMING. 
(Court of Appeals of Ohio, Stark County. Feb. 9, 1926. Motion to Certify Record 
Overruled April 20, 1926.) 

153 Northeastern Reporter 345 
1. INSURANCE—PETITION, ALLEGING INSURER’S ACCEPTANCE OF 

APPLICATION, ACCIDENTAL DEATH OF INSURED, AND THAT 

POLICY BECAME ABSOLUTE, HELD TO STATE CAUSE OF ACTION. 

Petition, alleging soliciting of contract insuring deceased against loss of life by 
accident, signing of application by deceased, acceptance by insurer, insured’s acci- 
dental death, and that policy became absolute, held to state cause of action. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Action by Geraldine Fleming against the Central Casualty Company. Judgment 
for plaintiff, and defendant brings error. Affirmed.—[By Editorial Staff.] 

Weinland, Kahle & Atwood, of Columbus, and Amerman & Mills, of Canton, for 
plaintiff in error. 

Turner, Ake & Abt, of Canton, for defendant in error. 

SuieELps, J. This is an action upon a contract for insurance against loss of life by 
accident. The parties here are in the reverse order in which they were in the court 
below. 

In her petition, the plaintiff, Geraldine Fleming, after alleging that the Casualty 
Company is a mutual insurance company, incorporated, and devoted alone to accident 
and health insurance, says that on July 22, 1924, said company, by its duly authorized 
agent, Charles Steiner, solicited a contract of insurance with one William D. Fleming ; 
that the company represented and warranted in writing that it would insure said 
Fleming against loss of life by accident, and that in the event of the accidental death 
of Fleming within one year from the date of his application for insurance the com- 
pany would pay to his beneficiary the sum of $1,000; that said Steiner, acting for and 
on behalf of the Company, verbally represented and warranted to Fleming that, in 
the event of his accidental death at any time within one year from the date of his 
application, the company would pay to his widow, the plaintiff herein, said sum oi 
$1,000; that said Fleming relied upon said representations and warranties so made to 
him, and entered into a contract with the company, by the terms of which said com- 
pany agreed to and did insure said Fleming for the benefit of said plaintiff and agreed 
that, in the event of his accidental death within one year, it would pay to plaintiff the 
sum of $1,000; that in pursuance of said agreement Fleming signed a written applica- 
tion for insurance; that said application was accepted by said company from and 
after July 24, 1924, at 12 o’clock noon, whereby said company became bound to in- 
demnify plaintiff in the sum of $1,000, in the event of accidental death to said Flem- 
ing within one year from said date; that thereafter, on July 25, 1924, said Fleming 
met his accidental death by being shot and killed by an unknown assailant; that there- 
upon said insurance contract became absolute, and there became due and owing to 
plaintiff by reason thereof said sum of $1,000; that plaintiff made proof to said 
company of the death of said William D. Fleming, the insured, and demanded payment 
oi $1,000, which said company refused to pay, for which sum plaintiff prays judgment. 

For answer, and for its first ground of defense, the defendant, the Central Casu- 
alty Company, expressly denies each and every allegation in the petition, except that 
it is an incorporated insurance company and that a demand for the payment of $1,000 
was made upon it by plaintiff, as alleged in said petition. Further answering, defend- 
ant says that on July 22, 1924, said Fleming made application in, writing to defendant 
for an insurance policy, a copy of which is attached to plaintiff’s petition, which 
application provides— 

“that the said William D. Fleming did, at the time he signed the same, understand 
and agree that no benefits should accrue on such insurance until said application was 
accepted by the secretary of the company, and that no agent, collector, or solicitor of 
this defendant was authorized to extend credits, or waive or extend or change any of 
the terms, conditions, or provisions of the policy, and that all statements made to the 
agent relative to the insurance were embodied in said application; that said application 
does not contain the terms and conditions of the policy of insurance to be issued 
thereon; that at the time said application was signed by said William D. Fleming he 
knew the terms and conditions of the policy of insurance which defendant was to 
issue thereon, and which was issued thereon as hereinafter alleged; further, that the 
said application was forwarded to this defendant at its home office at Columbus, Ohio, 
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and was accepted July 24, 1924, by the issuance and forwarding of a policy of insur- 
ance, in the form regularly issued by it, a copy of which is attached; that said policy 
of insurance provided for the payment of the sum of $1,000 to the plaintiff if the 
said William D. Fleming should sustain personal bodily injuries, through accidental 
means, while the said contract of insurance is in full force and effect, and after it 
has so continued for one month, and the death of the said William D. Fleming should 
occur as a result of such injury within three months from the date of the accident; 
that said policy had not continued in full force and effect for the period of one month 
at the time of the death of the said William D. Fleming, and defendant therefore 
prays that said petition be dismissed.” 

For reply, plaintiff admits that the application signed by the said Fleming was 
forwarded to the defendant’s home office at Columbus, Ohio, and was accepted by 
said company, and that a policy of insurance was issued thereon, but she denies that 
the policy of insurance issued to said Fleming is the same in terms and conditions as 
said company represented and agreed with said Fleming would be issued to him upon 
the application signed by him, and she denies that the policy which was in fact issued 
to Fleming is the one that was to be delivered to him under the terms and conditions 
of the contract entered into between said Fleming and said company. She further 
denies that said contract which was entered into between said Fleming. and said com- 
pany contained any limitations of restrictions or provisions as set forth in said defend- 
ant company’s answer, or that said policy, which was to be issued and delivered to 
him, under the terms and conditions of said contract, was to contain any such limita- 
tions, restrictions, or conditions. 

Upon these issues the case was given to a jury, a verdict rendered in favor of 
plaintiff, and, a motion for new trial being overruled, judgment was entered on the 
verdict. Error is here prosecuted to reverse that judgment. 

{1] Objection was made to the sufficiency of the petition on the ground that it 
does not state a legal cause of action. We think it is only necessary to state that, in 
the light of precedents in this class of cases, an examination of the petition clearly 
shows that it contains all the allegations necessary to constitute a cause of action. 

[2] Referring to the exceptions taken to the evidence introduced on behalf of 
the plaintiff, over the objection of defendant, was the alleged conversation of plaintiff 


with the agent of defendant competent, as the same appears on page 4 of the record, 
as follows: 


“Q. Was a receipt taken at that time (referring to the time of the payment to 


Steiner, agent, of the quarterly premium for the policy) ? 
receipt. 

“Q. (Showing the witness a paper, Plaintiff's Exhibit E) I will ask you whether 
or not that is the receipt that you received at that time. A. Yes. 

“Q. At that time, at the time this receipt was given, what, if anything, did Mr. 
Steiner say? (Defendant objects.) 

“Court: I will hear counsel at this time on both sides.” 

“By Mr. Abt: Will you admit that Mr. Steiner was the agent for the company? 

“By Mr. Kahle: Yes. 


“Court: I apprehend that was the ground of the objection. I would be glad to 
have your authorities. 

“Mr. Kahle: Odell v. Manhattan Life Ins. Co., 9 Ohio Dec. 589; Union Central 
Life Ins. Co. v. Hook, 62 Ohio St. 256, 56 N. E. 906. 

“Court: May I ask for the exhibits that have been identified? A. He handed me 
the receipt, and told me to keep that and not to lose it; it was the same as my policy; 
that, if anything happened to Mr. Fleming, I would receive $1,000. 

“(Defendant moves to strike out answer.) By the Court: 
(Defendant excepts.) 


“Q. Had there been any talk on that subject before the receipt was given? (De- 
fendant objects.) 


“Q. You can answer that yes or no? (Objection overruled. Defendant excepts.) 
A. Yes. 


A. Yes, he gave me a 


It may remain. 


“Q. And what was said about it? (Defendant objects. Objection overruled. 
Defendant excepts.) A. That was in a joking way; acting the fool, the Mister first 
said to Mr. Steiner, ‘Suppose somebody comes up here and holds me up and shoots 
me; would my wife get the $1,000? And Mr. Steiner said ‘Certainly she would.’ 
(Defendant objects. Objection overruled. Defendant excepts.)” 


This conversation was admitted, not to prove a contract at that time, but simply 
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as explanatory of the application, which by its terms did not become effective until 
accepted by the secretary of plaintiff in error. It appears that the application made 
was the outcome of a preliminary conversation had between decedent and the agent 
of plaintiff in error as to what future financial provision could be made for the 
former’s wife in the event said decedent should insure with plaintiff in error, when 
Steiner, as agent of plaintiff in error, verbally represented and warranted for and on 
behalf of plaintiff in error, as claimed by defendant in error, that in the event said 
decedent should insure with said company, and should meet accidental death within 
one year from the date of the application made for the insurance, then plaintiff in 
error would pay decedent’s widow the sum of $1,000. And relying on said represen- 
tations and warranties said decedent signed said application and paid the premium 
for insurance, which application was accepted by the secretary of plaintiff in error 
on July 24, 1924, and became effective on that day. Assuming that such preliminary 
conversation did take place, would it not tend to prove the existence of a fact, not a 
contract, but a fact tending to show the taking of the preliminary steps looking to 
the execution of a contract? . 

[3] Contracts may rest partly in parol and partly in writing, and it is apparent 
that the steps thus taken were in parol. Here the action is based on an oral agree- 
ment, and an application afterwards signed, supposed to contain said agreement and 
limited to the express purpose of showing whether or not the contract preliminaries 
were entered into, as claimed, and for the purpose of varying or contradicting the 
terms of a written contract. We think the trial court did not err in permitting this 
conversation to go to the jury. 

(4, 5] It is also urged that the trial court erred in refusing to give in charge to 
the jury, before argument, the proposition of law submitted on behalf of the defend- 
ant. Under General Code, § 11447, subd. 5, it is provided that requests to charge 
before argument shall be submitted in writing, and it must affirmatively so appear. 
Village of Monroeville v. Root, 54 Ohio St. 523, 44 N. E. 237; C. & E. Elec. Rd. Co. 
v. Hawkins, 64 Ohio St. 391, 60 N. E. 558; Clark, Adm’r, v. Boltz, 10 Ohio Cir. Ct. 
ri @; “2. 1; Toledo, Freemont & Norwalk Ry. Co. v. Gilbert, 2 Ohio Cir. Ct. R. 
(N. S. . 

In the request submitted it does not affirmatively appear that the same was in 
writing, and, further, said request to charge contains more than a single’ proposition 
of law, which is contrary to the principle laid down in American Steel Packing Co. v. 
Conkle, 86 Ohio St. 117, 99 N. E. 89. Clearly, the trial court properly refused to 
submit this request to the jury. 

Error is also claimed to have been committed by the trial court in his charge to 
the jury. The charge is quite lengthy, but it is apparent that the court sought to place 
before the jury a full and impartial review of the evidence in the case, and the 
court’s view of the law applicable under such evidence, stated as it is in such plain 
and explicit language that it is quite impossible to conceive how a jury could fail to 
thoroughly understand and intelligently apply it. The question remains, however : 
Was the correct rule of law given by the court to the jury? As a proposition of law 
we think that ordinarily an application and policy constitute a contract of insurance, 
but we have a different condition to deal with here. The contract here is a contract 
for insurance based on the representations and warranties of defendant’s agent, and 
in support of the proposition that such a contract entered into is maintainable we cite 
the case of Liberty Mutual Insurance Co. v. Houck, 32 O. C. A. 429, wherein the 
Court of Appeals says that it is “well settled that an insurance contract may be 
entered into by the assured and a duly authorized agent of the insurer to take effect 
at once, and that a valid obligation is thereby imposed upon the insurance company.” 

In that case the court cites 14 Ruling Case Law, 850, Eames v. Home Ins. Co., 
94 U. S. 621, 24 L. Ed. 298, Insurance Co. v. Whitman, 75 Ohio St. 312, 79 N. E. 459, 
Machine Co. v. Insurance Co., 50 Ohio St. 549, 35 N. E. 1060, and Ins. Co. v. Kelly, 
24 Ohio St. 345, 15 Am. Rep. 612, and says that there is abundance of authority in 
this state and elsewhere that a “valid insurance contract in presenti may be made in 
advance of the issuance of the policy.” 

Motion to certify to the Supreme Court the record in the Liberty Mutual Insur- 
ance Co. Case, supra, was overruled by the Supreme Court May 23, 1922, Supreme 
Court No. 17404.. 

It is unnecessary to add that in the instant case the contract claimed to have been 
made on the part of the plaintiff, if so made, falls within the rule laid down by 
the authorities cited, especially by the court’s holding in the Liberty Mutual Ins. Co. 
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Case, supra. But counsel for plaintiff in error, while admitting that there was some 
preliminary conversation before said application was taken and made, although deny- 
ing the conversation as claimed by defendant in error, argue that said conversation 
and application did not create a contract, that the contract was not made until the 
policy was issued, and that under such policy no recovery by virtue of clause 5 therein 
could be had until 30 days after the issuance of the policy. They further claim that 
this was fully understood by defendant in error and decedent, and as tending to show 
that it was so understood attention is called to the fact that a copy of a policy of 
insurance to be issued on a similar application was read by decedent, whereby he 
became and was informed of what the policy to be issued to him would contain, before 
he signed such application, all of which is denied by defendant in error. Of course, 
ii such copy was shown to and read by decedent, and he was notified that a like 
policy of insurance would be issued to him, and he assented to it, he would be charge- 
able with such notice. 

But it is here claimed on behalf of defendant in error that decedent had no 
such information or notice, and, moreover, that he relied on the representations and 
waranties claimed to have been made by plaintiff in error’s agent before he signed 
said application. Noticing the language of the application, it will be observed that 
it contains no provision whatever concerning a 30-day limitation of payment in case 
of accidental death. The application is absolutely silent on the subject, and if 
decedent had no information to the contrary, and relied on the representations and 
warranties made by said agent, as hereinbefore mentioned, would it not be fair to 
presume that the policy to be issued would contain no other or different provision? 
And if it did, it would not be the contract entered into between said decedent and 
said company. The contract as claimed by defendant in error was included in the 
application, to take effect upon its acceptance by the secretary of the company, and 
it was so accepted, without change, and in the absence of actual notice to the insured 
he would not be bound to take notice of conditions inconsistent with the insurance 
expressly contracted for by the company’s agent, nor of conditions contained in 
clause 5, carried into the printed form of said plaintiff in error’s policy without such 
notice. The controverted facts arising in the progress of the trial were for the 
determination of the jury under proper instructions of the trial court, but counsel 
for plaintiff in error claim that that court failed to properly instruct the jury. We 
think otherwise. In a carefully prepared written charge the trial court fully in- 
structed the jury as to the character of the case, under the pleadings and evidence, 
accompanied with a fair and impartial statement of the law applicable thereto. 

Judgment affirmed. 

Houck and Patterson, JJ., concur. 
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AUTOMOBILE 


PALMETTO FIRE INS. CO. v. BEHA, Superintendent of Insurance of New York. 
(District Court, S. D. New York. November 10, 1925. On Reargument July 14, 1926.) 
13 Federal Reporter (2d) 500 
8. INSURANCE—STATE MAY DETERMINE WHO MAY ENGAGE IN 

INTERSTATE INSURANCE BUSINESS WITHIN ITS BOUNDARIES, 

AND REGULATE BUSINESS AND PERSONS ENGAGED THEREIN. 

Business of interstate insurance is quasi public in character, and within the right 
of state to determine who may engage in it within its boundaries, and on what terms 
and conditions it is to be conducted, and to regulate business and all persons engaged 
in it. 

(For other cases, see Insurance, Dec. Dig. § 3.) 

9. INSURANCE—STATE HAS POWER TO EXCLUDE FOREIGN INSUR- 
ANCE COMPANIES OR IMPOSE CONDITIONS PRECEDENT TO 
RIGHT TO DO BUSINESS WITHIN ITS LIMITS. 

The state has power, either wholly to exclude foreign insurance company from 
doing business within its limits, or to impose on it terms and conditions as condition 
precedent to its right to do business within its limits. 

(For other cases, see Insurance, Dec. Dig. § 18.) 


12. INSURANCE—LICENSE TO FOREIGN FIRE INSURANCE COMPANY 
HELD SUBJECT TO REVOCATION FOR CAUSE. 

License to foreign fire insurance company to transact business in New York, 
issued under Insurance Law N. Y. § 110 et seq., expressly providing that it might be 
revoked by superintendent of insurance, held subject to revocation for cause, even 
without express reservation of statute. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

13. INSURANCE—LICENSE OF FOREIGN FIRE INSURANCE COMPANY 
CANNOT BE REVOKED ARBITRARILY, THOUGH STATUTE GIVES 
DISCRETIONARY POWER. 

License to foreign fire insurance company to do business within New York, 
issued under Insurance Law N. Y. § 110 et seq., cannot be revoked arbitrarily, even 
though revoking authority is by statute given a discretionary power, but it must be 
for cause shown. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


14. INSURANCE—CONTRACT OF INSURANCE OF FOREIGN FIRE IN- 
SURANCE COMPANY IN ANOTHER STATE HELD NOT DOING 
BUSINESS IN STATE WHERE LICENSED CONTRARY TO ITS LAWS, 
AND HENCE WAS NOT CAUSE FOR CANCELLATION OF ITS 
LICENSE. 

Foreign fire insurance company, authorized to do business in New York, entered 
into contract with sales company in Michigan to insure automobiles, insurance to 
take effect only when automobile was sold to retail purchaser, held, that company, in 
insuring in Michigan an automobile owned in New York by resident thereof, was 
not doing business in New York contrary to its laws, and hence there was no legal 
cause for cancellation of its New York license. 

(For other cases, see Insurance, Dec. Dig. § 16, 20.) 


16. INSURANCE—FOREIGN INSURANCE COMPANY HELD NOT DOING 
BUSINESS IN STATE, WHERE AGENT OBTAINS AND FORWARDS 
APPLICATION FOR ITS ACCEPTANCE OR REJECTION AT PLACE 
OUTSIDE STATE. 

Where applications for insurance are obtained in state by agent of foreign com- 
pany and forwarded by him for acceptance or rejection to company at place outside 
state, it is not doing business in state whereim applicants reside by accepting and 
issuing policies in pursuance thereof at such outside office. 

(For other cases, see Insurance, Dec. Dig. § 16.) 

18. INSURANCE. 

A policy of insurance is not invalid, which is issued in Michigan to a citizen of 
New York on property in latter state. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 
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19. INSURANCE—FOREIGN FIRE INSURANCE COMPANY, AUTHORIZED: 
TO DO BUSINESS IN NEW YORK, HELD NOT TO HAVE VIOLATED: 
NEW YORK LAWS AS TO IMPAIRMENT OF CAPITAL AND SUR- 
PLUS. 

Foreign fire insurance company authorized to do business in New York held not 
to have so subjected itself and capital and surplus to liability greatly in excess thereof 
in violation of New York laws. 

(For other cases, see Insurance, Dec. Dig. § 17.) 

20. INSURANCE. 


Foreign fire insurance company held not to have written policies of insurance 
against theft without charter authority therefor. 


(For other cases, see Insurance, Dec. Dig. § 17.) 


21. INSURANCE—STATE HELD WITHOUT AUTHORITY TO REVOKE 
FOREIGN FIRE INSURANCE COMPANY’S CERTIFICATE BECAUSE 
OF BUSINESS WITH RESIDENTS OF OBJECTING STATE, WRITTEN 
IN ANOTHER STATE, IN MANNER CONSISTENT WITH LATTER 
STATE’S LAWS. 

While state may exclude from its boundaries a foreign corporation not engaged 
in interstate or foreign commerce, if it licenses it to do business within its territory, 
it cannot thereafter revoke license because it does business in some other state in 
manner consistent with its laws, and makes contracts there with residents of objecting 
state, laws of which have not restricted such residents’ freedom of contract. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

On Reargument. 

22. INSURANCE. 

Insurance may be taken out for whom it may concern. 

(For other cases, see Insurance, Dec. Dig. § 156[4].) 


23. INSURANCE—ACQUIESCENCE BY PURCHASERS OF AUTOMO- 
BILES IN SALE CONTRACT, WHICH IPSO FACTO GAVE THEM 
INSURANCE UNDER AGREEMENT MADE IN FOREIGN STATE, 
HELD NOT PROCURING OF INSURANCE IN NEW YORK. 

Where foreign fire insurance company authorized to do business in New York 
entered into contract with sales company in Michigan to insure automobiles, insurance 
to be effective only when they were sold to retail purchaser, mere acquiescence by 
purchaser in New York in sale contract, which ipso facto gave him insurance under 
the agreement, held not to be a procuring of insurance in New York. 

(For other cases, see Insurance, Dec. Dig. § 16.) 


24. INSURANCE—CONTRACT OF FOREIGN FIRE INSURANCE COM- 
PANY IN MICHIGAN TO INSURE AUTOMOBILES, WHEN SOLD TO 
RETAIL PURCHASER, MAY BE CONSTRUED AS CONTRACT MADE 
IN FOREIGN STATE FOR BENEFIT OF THIRD PARTY. 

A contract by a foreign insurance company, authorized to do business in New 
York, with sales company in Michigan, to insure automobiles, insurance to be effec- 
tive only when automobile was sold to retail purchaser, may be construed as contract 
made in a foreign state for benefit of a third party. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 


In Equity. Action by the Palmetto Fire Insurance Company against James A. 
Beha, as Superintendent of Insurance of the State of New York. Decree for plaintiff. 

Hartwell Cabell, of New York City (Milton B. Ignatius, of New York City, and 
James M. Lown, Jr., of Penn Yan, N. Y., of counsel), for plaintiff. 

Albert Ottinger, Atty. Gen. (Claude T. Dawes and Joseph C. H. Flynn, Deputy 
Attys. Gen., and Clarence C. Fowler, Sp. Deputy Atty. Gen., of counsel), for defendant. 

Rumsey & Morgan, of New York City, for New York Fire Ins. Rating Organi- 
zation, amicus curiz. 

Before Rogers, Circuit Judge, and Hand and Knox, District Judges. 

Rocers, Circuit Judge. This suit is brought to enjoin the superintendent of 
insurance of the state of New York from revoking a license which he had granted to 
the Palmetto Fire Insurance Company, a South Carolina corporation, authorizing it 
to transact within the state of New York the business of fire insurance as provided 
in the Insurance Law of the state (Consol. Laws, c. 28). 
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{1] While this is a suit solely against the defendant Beha, and against: him as 
superintendent of insurance, it appears that the Governor of the state of New York and 
the Attorney General, as well as the superintendent of insurance, were served with 
the subpoena and a copy of the bill of complaint and of the order to show cause. 
These officials all appeared specially, and not otherwise. They filed what they call 

“Suggestion to the Honorable Federal Judges.” In it they set forth that the suit is 
in fact and according to the law of the land one against the sovereign state of New 
York and the people thereof, and that, as it was brought by a citizen of another state, 
it was in violation of and contrary to the Constitution of the United States, and that 
this court therefore is without jurisdiction to entertain the suit and without power 
to grant the relief which is asked. 


We shall at once consider the question of jurisdiction, for if the court is without 
jurisdiction, we can do nothing but dismiss the bill. Prior to the Eleventh Amend- 
ment, the judicial power was held to extend to a suit by a citizen of one state against 
another state; such suit being within the original jurisdiction of the Supreme Court, 
Chisholm v. Georgia, 2 Dall. 419, 1 L. Ed. 440. But this led to the adoption of the 
Eleventh Amendment, since which time the federal judicial power does not extend to 
suits against a state brought by a citizen of another state. Carolina Glass Co. v. 
South Carolina, 340 U. S. 305, 36 S. Ct. 293, 60 L. Ed. 658. 


[2] This immunity from suit is a personal privilege, and may be waived in a 
case otherwise within the jurisdiction of the court. Gunter v. Atlantic Coast Line R. 
Co., 200 U. S. 273, 26 S. Ct. 252, 50 L. Ed. 477. In this action it not only has not 
been waived, but is earnestly asserted. The Eleventh Amendment reads: “The 
judicial power of the United States shall not be construed to extend to any suit in 
law or equity, commenced or prosecuted against one of the United States by citizens 
of another state. * * *” And section 2 of article 3 provides that “in all cases 
affecting ambassadors * * * and those in which a state shall be party, the 
Supreme Court shall have original jurisdiction.” 

[3] The state of New. York is not a party to this proceeding. It is elementary 
that a state cannot be sued, even in its own courts, by one of its own citizens, without 
its consent, and such a suit cannot be brought in its own courts, even on a cause of 
action arising under the Constitution and laws of the United States. Hans v. Louisi- 
ana, 134 U. S. 1, 10 S. Ct. 504, 33 L. Ed. 842; North Carolina v. Temple, 134 U. S. 
22, 10 S. Ct. 509, 33 L. Ed. 849. 


[4, 5] The prohibition of suits in the federal courts against a state without its 
consent does not, however, preclude an action against a state officer, unless such officer 
is only a nominal defendant and the state is the real party in interest. Carolina Glass 
Co. v. South Carolina, supra. And it is well-settled law that a suit to restrain a state 
officer from acting under a statute which it is charged violates the Constitution of the 
United States, or otherwise violates constitutional rights, is not a suit against the 
state, and is within the federal jurisdiction. Looney v. Crane Co., 245 U. S. 178, 38 
S. Ct. 85, 62 L. Ed. 230; Louisville & N. R. Co. v. Greene, 244 U. S. 522, 37 S. Ct. 
683, 61 L. Ed. 1291, Ann. Cas. 1917E, 97; Hopkins v. Clemson Agricultural College, 
221 U. S. 634, 31 S. Ct. 654, 55 L. Ed. 890, 35 L. R. A. (N. S.) 243; Gunter v. 
Atlantic Coast Line R. Co., 200 U. S. 273, 26 S. Ct. 252, 50 L. Ed. 477; ‘Herndon v. 
Chicago, R. I. & P. R. Co., 218 U. S. 135, 30S. Ct. 633, 54 L. Ed. 970; Western 
Union Telegraph Co. v. Andrews, 216 U .S. 165, 30 S. Ct. 286, 54 L. Ed. 430. 


In Looney v. Crane Co., supra, which was a suit to enjoin the Attorney General 
oi Texas from enforcing an unconstitutional tax, it was contended that the United 
States District Court in Texas was without jurisdiction, on the ground that it was 
in substance a suit against the state. The Supreme Court, speaking through Chief 
Justice White, thus disposed of the contention: 

“There is a contention to which we have hitherto postponed referring, that the 
court below was without jurisdiction because the suit against the state officers to 
enjoin them from enforcing the statutes in the discharge of duties resting upon them 
was in substance and effect a suit against the state within the meaning of the 
Eleventh Amendment. But the unsoundness of the contention has been so completely 
established that we need only refer to the leading authorities. Ex parte Young, 
209 U. S. 123 [28 S. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. 
Cas. 7641; Western Union Telegraph Co. v. Andrews, 216 U. S. 165 [30 S. Ct. 286, 
54 L. Ed. 430]; Home Telephone & Telegraph Co. v. Los Angeles, 227 U. S. 278 
[so &. CY...3iZ, S7 LL: Ed. SIRE” 
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The suggestion that the court is without jurisdiction to hear and determine this 
case must be dismissed, as without merit. 

The Palmetto Fire Insurance Company, a corporation created under the laws of 
the state of South Carolina, has its principal place of business in Sumter, in that 
state. Its capital stock, at the time it was incorporated in 1912, was $25,000; but it 
has since been gradually increased, until now it is fixed at $400,000. Its charter did 
not in terms expressly authorize insurance against theft. The record contains the 
affidavits of its president and its vice-president, the latter being also one of the 
attorneys of the Palmetto Company. From. these it appears that the officers honestly 
believed that its charter was broad enough to cover the writing of theft insurance. 
Subsequently the question was raised whether, after all, there was power to write 
such insurance, and the charter was amended as of August 1, 1925, which authorized 
it to write theft insurance as well as fire insurance. 


The Chrysler Corporation, which seems to be a Michigan corporation, with its 
principal place of business in Detroit, manufactures the Chrysler cars. The Chrysler 
Sales Corporation is a corporation created under the laws of the state of Michigan, 
with its main office in the city of Detroit. It purchases the entire output of the 
Chrysler Corporation and markets the same. The Sales Corporation, having a 
certain list price upon each type of Chrysler car, sells the cars for cash to distribu- 
tors throughout the country on the basis of the list price, less a given discount, plus 
the war tax, and plus certain delivery charges. The distributor likewise sells to the 


dealer on the basis of the list price, less a smaller discount, plus the war tax and 
delivery charges. 


The Chrysler Sales Corporation insures all Chrysler cars sold by it against loss 
by fire, transportation, and theft. This it does under an agreement with the Palmetto 
Fire Insurance Company, whereby every car manufactured and sold by the Chrysler 
Sales Corporation is immediately and automatically insured in Detroit in a regular 
automobile policy issued by the Palmetto Company. The policy assures the Chrysler 
Sales Corporation “and/or for account of whom it may concern.” It. becomes effec- 
tive only when a car is sold to a retail purchaser. 


The Palmetto Company, on receipt at its Detroit office of an information blank 
filled in by the Chrysler Sales Corporation, giving the purchaser’s name, residence, 
car number, and name of the finance concern, if any, issues to each purchaser a 
certificate showing the car was insured under what is known as master policy 9562, 


and the insurance on the said car then applies for account of the purchaser and the 
holder of the sales contract named in the certificate. 


The premium on each car is paid in Detroit by the Chrysler Sales Corporation, 
and that corporation receives no commission from any one or in any way therefor; 
and the dealer, when selling a car, sells it at the price fixed by the Sales Corporation, 
and he collects no commission on any part of the insurance carrying charge. In 
selling Chrysler cars, no deviation from the price to be charged can be made, because 
no insurance is desired by the purchaser. If the purchaser desires insurance from 
some other insurance company, he is at liberty to procure it. 

The Commercial Credit Company is a corporation organized under the laws of 
the state of Delaware, with its principal office in Baltimore, Md. It is disclosed that 
there is a Commercial Credit Corporation at New York City, a Commercial Credit 
Trust at Chicago, and a Commercial Credit Company, Inc., at New Orleans. These 
all appear to be affiliated companies, and they may operate in financing the retail 
sale or lease of Chrysler cars. This means that they purchase or loan upon, or 
otherwise acquire, the notes or securities given to dealers in connection with the 
purchase or lease of Chrysler cars at retail. 

The insurance is effected by an open policy running from the Palmetto Fire 
Insurance Company to the Chrysler Sales Corporation. The policy is executed in 
Detroit, where the principal office of the Sales Corporation is located, and where 
the insurance company maintains a general agency. It insures all Chrysler six- 
cylinder, four-cylinder, and commercial cars which may be sold during the policy 
year, beginning July 1, 1925. The policy covers the full retail purchase price for the 
term of one year from the date of the sale to the purchaser. By the terms of the 
policy the Sales Corporation is entitled to a certificate in its name for the account of 
whom it may concern, whenever a car is reported to it as having been sold at 
retail. The certificate names the purchaser and is sent to him, and in counterparts to 
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others who have an equity in the car, such as finance companies and banking concerns 
discounting purchase-money notes. 

The contract existing between the Palmetto Company and the Chrysler Sales 
Corporation under which the insurance company issues certificates of insurance upon 
Chrysler cars is the important, but not the sole, ground for the threatened revocation 
of the license heretofore granted, authorizing the Palmetto Company to do business 
in the state of New York. In carrying out that contract the superintendent of 
insurance of the state of New York claims that the Palmetto Company is violating 
the laws and public policy of New York. Whether this claim is justified is the 
question we must determine. 

[6-8] The power of a state to regulate business which is affected with a public 
interest, when transacted within its borders, whether by a domestic or a foreign 
corporation, is not open to question. That the business of interstate insurance is not 
interstate commerce and as such is not beyond state regulation, has long been 
settled. Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357. But the business is quasi public 
in character, and within the right of the state to determine who may engage in it 
within its boundaries, and upon what terms and conditions the business is to be 
conducted. It may regulate the business and all persons engaged in it. 

In German Alliance Insurance Co. v. Lewis, 233 U. S. 389, 405, 34 S. Ct. 612, 58 
L. Ed. 1011, L. R. A. 1915C, 1189, it was argued that the business of fire insurance 
is a private business, and that there is no constitutional power in a state to fix rates 
and charges for services rendered by it. The argument was set aside as unsound, 
and in a carefully considered and extended opinion by Mr. Justice McKenna the court 
sustained the constitutionality of the Kansas statute regulating fire insurance rates. 
In the statutes of every state in the Union superintendence and control over the 
business of insurance are exercised. “Those regulations,” said the court in the 
Kansas case, “exhibit it to be the conception of the law-making bodies of the country, 
without exception, that the business of insurance so far affects the public welfare 
as to invoke and require governmental regulation.” 

[9] The state has power, either wholly to exclude a foreign insurance company 
from doing business within its limits, or to impose on it such terms and conditions 
as it deems proper as a condition precedent to its right to do business within its limits. 
Whitfield v. AEtna Life Insurance Co., 205 U. S. 489, 27 S. Ct. 578, 51 L. Ed. 895; 
Carroll v. Greenwich Ins. Co., 199 U. S. 401, 26 S. Ct. 66, 50 L. Ed. 246; Connecticut 
Mutual Life Ins. Co. v. Spratley, 172 U. S. 602, 19 S. Ct. 308, 43 L. Ed. 569. 

[1] The state cannot forbid contracts.of insurance relating to risks within its 
limits from being made between a citizen and a corporation in another state. A&tna 
Life Insurance Co. v. Dunken, 266 U. S. 389, 397, 45 S. Ct. 129, 69 L. Ed. 342; New 
York Life Insurance Co. v. Dodge, 246 U. S. 357, 373, 38 S. Ct. 337, 62 L. Ed. 772, 
Ann. Cas. 1918E, 593; New York Life Insurance Co. v. Head, 234 U. S. 149, 34 
S. Ct. 883, 58 L. Ed. 1266; Allgeyer v. Louisiana, 165 U. S. 578, 17 S. Ct. 427, 41 L. 
Ed. 832; Nutting v. Massachusetts, 183 U. S. 553, 557, 22 S. Ct. 238, 46 L. Ed. 324; 
Delamater v. South Dakota, 205 U. S. 93, 102, 27 S. Ct. 447, 51 E. Ed. 724, 10 Ann. 
Cas. 733; Provident Savings Association v. Kentucky, 239 U. S. 103, 114, 36 S. Ct. 
34, 60 L. Ed. 167, L. R. A. 1916C, 572; Adams v. Tanner, 244 U. S. 590, 595, 37 
S. Ct. 662, 61 L. Ed. 1336, L. R. A. 1917F, 1163, Ann. Cas. 1917D, 973. An attempt 
of that kind would be an unlawful invasion of the citizen’s liberty of contract under 
the Fourteenth Amendment. 

The ‘Palmetto Fire Insurance Company, being a South Carolina corporation, in 
1918 applied for a license to do business in the state of New York, and on December 
6th of that year such license was issued to it by the superintendent of insurance. It 
recited that the company had “complied with all the requirements of law,” and that it 
was “authorized to transact within this state the business of fire insurance as pro- 
vided by article 3 of the Insurance Law, until April 30, 1919.” This license was 
renewed up to and including April 30, 1923. About that time it gave notice to the 
superintendent of insurance that it intended to retire from the state of New York; 
but on December 9, 1924, it again applied to the superintendent of insurance, and a 
license was granted to it on December 20, 1924, which again recited that the company 
had “complied with all the requirements of law.” On May 1, 1925, the superintendent 
of insurance again granted to the company a license to transact within the state of 
New York the business of fire insurance until May 1, 1926. That license is still in 
full force and effect. 

The New York statute gives to the superintendent of insurance the power to 
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revoke a license issued to a foreign corporation, authorizing it to do business in the 
state. It provides as follows: ‘Whenever in the judgment of the superintendent of 
insurance it will best promote the interests of the people of this state, he may, after a 
hearing on notice, revoke the certificate of authority of a foreign corporation to do 
business in this state, prior to its expiration under this section. The action of the 
superintendent of insurance in revoking the certificate of authority of a foreign 
corporation shall be subject to review by writ of certiorari.” Insurance Law, § 32. 

[11,12] A license is merely a permit or privilege to do what otherwise would 
be unlawful. The purpose of it is to regulate and control the manner in which the 
business is conducted; and prevent its being carried on in such a way as to injure 
public interests. And it may be issued for both regulation and revenue. A license 
is a mere privilege, and is not a contract. Metropolitan Excise Board v. Barrie, 34 
N. Y. 657; Burgess v. Brocton, 235 Mass. 95, 126 N. E. 456; Balling v. Elizabeth 
Excise Board, 79 N. J. Law, 197, 74 A. 277. It is not a property right. Jones v. 
Motley, 78 Ala. 370; Voight v. Newark Excise Board, 59 N. J. Law, 358, 36 A. 686, 
37 L. R. A. 292; Public Service Commission v. Booth, 170 App. Div. 590, 156 N. Y. S. 
140, affirmed in (Sup.) 155 N. Y. S. 568. And it has been held not to create a vested 
right. Laing v. Americus, 86 Ga. 756, 13 S. E. 107; State v. Cote, 122 Me. 450, 120 
A. 538; Newson v. Galveston, 76 Tex. 559, 13 S. W. 368, 7 L. R. A. 797; Littleton v. 
Burgess, 14 Wyo. 173, 82 P. 864, 2 L. R. A. (N. S.) 631. It appears that the license 
herein involved authorized the Palmetto Fire Insurance Company to transact business 
in the state of New York “as provided by” the Insurance Law of New York, and 
as that law expressly provided that the license might be revoked by the superintendent 
of insurance prior to the expiration of the time for which it was issued, the fire 
insurance company took its license upon that understanding. But, if power of revoca- 
tion had not been expressly reserved, we think it nevertheless might have been subject 
to revocation for cause. 

[13] The revocation of the license, however, cannot be made arbitrarily, even 
though the revoking authority is by the statute given a discretionary power. It must 
be for cause shown. Klafter v. State Board of Examiners, 259 Ill. 1, 102 N. E. 
193, 46 L. R. A. (N. S.) 532, Ann. Cas. 1914 B, 1221. But the question which we 
must decide is not, however, whether the contracts made in Michigan age valid con- 
tracts of insurance. Neither is it whether the state of New York can deprive citizens 
of that state of the right to enter into contracts of insurance in some other state 
upon property situated in the state of New York. This it has not attempted by 
statute to do. 

[14] We are not now concerned with the validity of the contract made between 
the Palmetto Fire Insurance Company and the Chrysler Sales Corporation, or the 
contract between the latter and the Commercial Credit Company. For the purposes 
of this cAse we may assume that those contracts are valid. What we must determine 
is whether this court at this time, has the right to restrain the superintendent of insur- 
ance of the state of New York, and thereby prevent him from revoking the license 
heretofore granted to the Palmetto Fire Insurance Company, a foreign corporation, 
and which authorizes it to do business in the state of New York. 

It is alleged in the “Suggestion” submitted to the court by the state of New 
York that the Palmetto Company, in making application for, accepting, and retaining 
the licenses issued by the state, represented that, if granted the privilege of doing 
business in the state, it would conduct its business in accordance with the laws of 
New York, and that all of its transactions within the state would be lawful. It is 
further alleged that, having obtained its license, it thereafter, in violation of the laws 
of the state, “and for the purpose of cheating and defrauding the state of New York 
and the people thereof out of taxes and revenues on business transacted in the state of 
New York, entered into a plan of concerted action with the Chrysler Sales Corpora- 
tion and others by which it agreed to issue insurance contracts to citizens of New 
York on all Chrysler automobiles sold in the state of New York under an instrument 
in writing in form and appearance being its standard form of policy, but being in 
fact an instrument in writing made as part and parcel of said plan of concerted action 
to conceal and hide from the state of New York and the people thereof, and the 
citizens to whom it agreed to issue its certificates under said plan, the amounts 
received for premiums, and by so doing cheating and defrauding the state of New 
York and the people thereof out of taxes and revenues on whatever sums for pre- 
miums might be collected from citizens of this state under said plan.” 

Then it goes on to say that by entering into the plan above mentioned the ‘insur- 
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ance company has violated its charter and the laws of New York, and in attempting to 
carry out the said plan has destroyed completely its integrity with the state of New 
York and the people thereof, and on that account it is desired to hold the hearing 
provided for in the state’s insurance statutes to determine “whether or not in the 
judgment of the superintendent of insurance it will best promote the interests of the 
people of the state of New York to revoke the certificate of authority of the 
Palmetto Fire Insurance Company.” 

In Allgeyer v. Louisiana, 165 U. S. 578, 583, 17 S. Ct. 427, 429, 41 L. Ed. 832, 
Mr. Justice Peckham, writing for the court, said: ‘There is no doubt of the power 
oi the state to prohibit foreign insurance companies from doing business within its 
limits. The state can impose such conditions as it pleases upon the doing of any 
business by those companies within its borders, and unless the conditions be complied 
with the prohibition may be absolute.” 

And in Hooper v. California, 155 U. S. 648, 655, 15 S. Ct. 207, 210, 39 L. Ed. 297, 
Mr. Justice White said: “The state of California has the power to exclude foreign 
insurance companies altogether from her territory, whether they were formed for the 
purpose of doing a fire or a marine business. She has the power, if she allows any 
such companies to enter her confines, to determine the conditions on which the entry 
shall be made. And, as a necessary consequence of her possession of these powers, 
she has the right to enforce any conditions imposed by her laws as preliminary 
to the transaction of business within her confines by a foreign corporation, whether 
the business is to be carried on through officers or through ordinary agents of the 
company, and she has also the further right té prohibit a citizen from contracting 
within her jurisdiction with any foreign company which has not acquired the privi- 
lege of engaging in business therein, either in his own behalf or through an agent 
empowered to that end. The power to exclude embraces the power to regulate, to 
enact and enforce all legislation in regard to things done within the territory of the 
state which may be directly or incidentally requisite in order to render the enforce- 
ment of the conceded power efficacious to the fullest extent, subject always, of course, 
to the paramount authority of the Constitution of the United States.” 

Here again it was said that the state has power to enact and enforce all legislation 
in regard t@ things done within the territory of the state. Have the things herein 
complained of been done within the state of New York by the Palmetto Fire Insur- 
ance Company, so that the authorities of that state have the right to take cognizance 
thereof? If the Palmetto Fire Insurance Company, in the transaction of its business 
within the state of New York, does not violate the laws of New York, can its license 
to do business within a state be revoked because of the manner in which it conducts its 
business in some third state in which its business is validly conducted? That it seems 
to us is the question presented in this case. 

At the argument our attention was called to Palmetto Fire Insurance Co. v. 
Harry L. Conn, 9 F.(2d) 202, decided by the United States District Court for the 
Southern District of Ohio, Eastern Division. The defendant in that case was the 
superintendent of insurance for the state of Ohio. In that case, as in this, the Pal- 
metto Company sought an injunction to restrain the revocation of a license. The 
superintendent of insurance had licensed the Palmetto Company to do business in that 
state, which license he intended to revoke, and on the same day the suit was brought 
did revoke, on the ground that the Paimetto Company, in issuing certificates of insur- 
ance in Michigan under its contract with the Chrysler Sales Corporation, in so far 
as such certificates applied to Chrysler cars sold in Ohio, violated the insurance laws 
of that state. It was contended by the plaintiff that the certificate was issued, not 
under an Ohio contract, but under a Michigan contract, validly made between the 
Chryslen Sales Corporation and the Palmetto Company. The court, while it did not 
deny that the contract was a Michigan coritract, said: 

“However that may be, the transaction comes wholly within the provisions of 
section 5438, General Code of Ohio, which prohibits an insurance company, legally 
authorized to transact business in Ohio, from writing, placing, or causing to be 
written or placed, insurance upon property situated or located in this state, except 
through a legally authorized agent in this state, who shall countersign all policies so 
issued and enter the payment of the premium upon his record. While this section is 
in furtherance of the state’s taxing policy, it is nevertheless a valid provision with 
which the plaintiff must comply in order to do business in Ohio. * * * This, of 
course, does not affect the question of the right of a citizen of Ohio to buy insurance 
where he pleases and from whom he pleases, nor does it affect the right of a foreign 
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insurance company to sell to a_ citizen of Ohio a Michigan contract of insurance; 
but, on the other hand, it does prevent an insurance company who has been admitted 
to do an insurance business in Ohio, from issuing policies upon property in Ohio 
upon any other terms or conditions than as named in the statute.” 

If the insurance laws of New York contained a similar provision to that above 
cited, prohibiting any insurance company authorized to do business in this state 
from insuring property within this state, except through a legally authorized agent 
in the state, the Conn Case would be an authority to support the defendant’s conten- 
tion that the relief sought should be denied. But our attention has not been called 
to such a provision in the New York law. The contention here seems to be that the 
Palmetto Company, in entering into a valid contract in Michigan with the Chrysler 
Sales Corporation, has in some way violated the laws and public policy of the State 
of New York, “and for the purpose of cheating and defrauding the state of New 
York, and the people thereof, out of taxes and revenues on business transactions in 
the State of New York entered into a plan of concerted action with the Chrysler 
Sales Corporation and others, by which it agreed to issue insurance contracts to 
citizens of New York on all Chrysler automobiles sold in the State of New York 
under an instrument in writing in form and appearance being its standard form 
of policy, but being in fact an instrument in writing made as part and parcel of 
said plan of concerted action to conceal and hide from the State of New York and 
the people thereof, and the citizens to whom it agreed to issue its certificates under 
said plan, the amounts received for premiums, and by so doing cheating and defraud- 
ing the State of New York and the people thereof out of taxes and revenues on 
whatever sums for premiums might be collected from citizens of this state under 
said plan.” 

[15, 16] At the time the Palmetto Company sought and obtained its license to do 
business in the state of New York, it undoubtedly became bound to transact its busi- 
ness in that state according to the laws of New York. In making the contract it did 
with the Chrysler Sales Corporation in Michigan, and in acting under it, it was not 
doing business in New York. The general rule is that a foreign corporation is not 
doing business in a state by entering into contracts with residents thereof, where the 
contracts are made and are to be performed elsewhere, although the contracts relate 
to property within the state; and where applications for insurance are obtained in a 
state by an agent of a foreign company, and forwarded by him for acceptance or 
rejection to a company at a place outside of the state, the company is not doing busi- 
ness in the state wherein the applicants reside by accepting and issuing policies in 
pursuance thereof at such outside office. Lamb v. Browser, 14 Fed. Cas. 980, No. 
8,009, 7 Biss. 372; Western v. Genessee Mutual Ins. Co., 12 N. Y. 258; Stone v. Old 
Colony St. R. Co., 212 Mass. 459, 99 N. E. 218; Clay Fire & Marine Ins. Co. v. 
Huron Salt & Lumber Mfg. Co., 31 Mich. 346; Connecticut River Mutual Fire 
Insurance Co. v. Way, 62 N. H. 622, 32 Cyc. 996. 

The policy, which is issued at Detroit, Mich., under the plan insures the Chrysler 
Sales Corporation on cars sold, together with others who may have an interest therein, 
including the ultimate purchaser in New York, who pays no premium, but can take 
advantage of the insurance, if he chooses to avail himself of it. No renewal of the 
policy is allowed. It amounts to a gift of insurance for one year, if the ultimate 
purchaser of a Chrysler car sees fit to avail himself of it. The state of New York, 
if it has the constitutional right to prohibit the transaction, has not done so. As the 
transaction is valid in Michigan, and is not invalid in New York, it affords, in our 
opinion, no legal cause for the cancellation of the Palmetto Company’s license to do 
business in New York. 

The superintendent of insurance disapproves the Chrysler-Palmetto plan, and 
regards it as in violation of the laws and public policy of the state of New York. 
The insurance effected under the plan is effected in Michigan, and not in New York. 
We know of nothing in the law of New York which prohibits the owner of a 
Chrysler car in New York from accepting insurance upon the car effected under a 
Michigan contract. And the Palmetto Company, in insuring in Michigan a Chrysler 
car owned in New York by a resident thereof, is not doing business in the latter 
state, and therefore is not as to such contracts doing business in New York and 
contrary to its laws. j ; 

[17] The state of New York cannot by its statutes control or impair transactions 
which are extraterritorial. In Allgeyer v. Louisiana, 165 U. S. 578, 17 S. Ct. 427, 
41 L. Ed. 832, the Supreme Court had before it a statute enacted by the Legislature 
of Louisiana, which subjected to fine any person or firm who should fill out, sign, 
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or issue in the state of Louisiana any certificate of insurance under an open marine 
policy, or who in any manner whatsoever should do any act in the state to effect for 
himself or for another, insurance on property then in the state, in any marine insur- 
ance company which had not complied with the laws of the state. The court held 
the statute unconstitutional. 

[18] A policy is not invalid which is issued in the state of Michigan to a citizen 
of. New York upon property in the latter state. See Baker v. Spaulding, 71 Vt. 169; 
42 A. 982; Pennypacker v. Capital Insurance Co., 80 Iowa, 86, 45 N. W. 408, 8 
L. R. A. 236, 20 Am. St. Rep. 395; Phenix Insurance Co. v. Pennsylvania R. Co., 134 
Ind. 215, 33 N. E. 970, 20 L. R..A. 405; Strampe v. Farmers’ Mutual Insurance Co., 
109 Minn. 364, 123 N. W. 1083, 26 L. R.A. (N. S.) 999, 134 Am. St. Rep. 781; Clay 
Fire & on Ins. Co. v. Huron Salt & Lumber Mfg. Co., 31 Mich. 346; Columbia 
Fire Ins. Co. v. Kinyon, 37 N. J. Law, 33, 36. 

A mat in New York solicited, by letter addressed to a Massachusetts corpo- 
ration in that state and not authorized to do business in New York, a policy of 
insurance on property in New York. The Massachusetts company accepted the 
proposal and mailed the policy. The New York Court of Appeals said of this trans- 
action: “This resulted, not in the transaction of business in New York, but in the 
consummation in Massachusetts of a contract which was lawful in New York. 
Huntington v. Sheehan, 206 N. Y. 486, 489, 100 N. E. 41. And see Stone v. Penn 
Yan, K. P. & B. Ry., 197 N. Y. 279, 90 N. E. 843. And the New York courts have 
said that the Legislature has no power to prohibit a resident of New York entering 
into a contract with a corporation of another state having a right to do business 
therein, as a law of one state which interferes with the constitutional right of an 
insurance company of another state to make them would be void or to that extent un- 
constitutional. Hammond vy. International e Co., 63 Misc. Rep. 437, 116 N. Y. S. 
854, affirmed 134 App. Div. 995, 119 N. Y. 1127, 

[19] The superintendent of insurance re that according to its last annual 
report the capital and surplus of the Palmetto Fire Insurance Company did not 
exceed $663,000. He states that the company, by the Palmetto-Chrysler plan, has 
subjected itself and its capital and surplus to a liability greatly in excess thereof and 
in violation of the laws of New York, which provide that such a corporation shall 
not expose itself on any one loss or any one risk or hazard to an amount exceeding 
10 per centum of its capital and surplus. The law of New York is as he states it. 
But his statement that the company has violated the New York law in the particular 
mentioned is unsupported by any evidence and is directly contradicted by the presi- 
dent of the company. In his sworn statement he flatly denies that his company has in 
any way impaired its capital and surplus by reason of the Palmetto-Chrysler con- 
tract. He adds that “as a matter of fact the said contract will in the opinion of de- 
ponent prove quite profitable, and this is borne out by the experience so far under said 
contract. That while a large number of automobiles will be insured, no one risk is 
in excess of 10 per centum of the capital of the said corporation, the maximum liability 
on any one car being $2,195, and the minimum on any one car being $995. The cars 
insured are owned by individual owners scattered throughout the United States; 
there is no conflagration hazard; that the cars are owned largely by the better class 
of citizens; the moral hazard is good, and no car is insured, unless equipped with 
an approved lock device, and only insured for one year from date of purchase, 
without any renewal privilege.” 

And the vice-president of the compary in his sworn statement denies that it has 
impaired its capital or surplus by the Palmetto-Chrysler contract. He states that in 
his opinion the contract is advantageous “and will prove profitable, and certainly the 
experience so far under said contract bears this opinion out; that no one hazard 
exceeds 10 per cent of the capital and surplus of the said Paimetto Fire Insurance 
Company or approaches this percentage; on the contrary, automobiles covered being 
scattered throughout the United States, practically only one automobile at a time 
being subject to any one fire or theft; that it is highly desirable business, being 
written for only one year from the sale of said car; the car being of the better class 
and being purchased by the better class of citizens throughout the country, the 
moral hazard is of the best.” 

We think that no justification is shown for thinking that the assets and resources 
of the Palmetto Fire Insurance Company are not ample and sufficient to guarantee 
the performance of all its obligations. It is not doubted that, if an examination into 
its financial condition discloses its condition is such that its transaction of business 
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iu New York will be hazardous to its policyholders, or to its creditors, or to the 
public, its license may be revoked. While there is nothing in this record which dis- 
closes that the company is in such financial condition, this court does not think it 


should now interfere to prevent any investigation into that subject which the superin- 
tendent of insurance thinks it his duty to institute. 


The superintendent of insurance demanded that the Palmetto Company turn over 
to it a certain contract of June 11, 1925. Its officers state under oath that they have 
never had such contract, and have never read it, and that the contents are unknown 
to them. He also states that, in an investigation he directed to be made into the 
Chrysler-Palmetto plan, his examiners reported to him that the Palmetto Company 
refused to give information as to the premium rates on such business. But the presi- 
dent of the insurance company in a sworn statement denies that it has at any time 
refused to furnish the department with any information the department requested 
and which was in the power of the company to furnish; and the vice-president of the 
company in a sworn statement declares that its representatives had informed the 
department that they would furnish at any time all information it requested which 
was within their power to give. We do not now undertake to adjudge whether the 
insurance company is withholding information which is within its power and duty 
to give. 

[20] It appears that the superintendent of insurance complains that the Palmetto 
Company has written policies of insurance against theft under a charter which did 
not give it such authority. If the Palmetto Company had no power under its original 
charter to insure against theft, the state of South Carolina, which created it, has 
jurisdiction to call it to account. Whether under the laws of that state its courts 
would hold that the broad powers granted to it, in its original charter, were suff- 
ciently broad to warrant its insurance against theft, we do not know, and are not 
called upon to decide. The officers of the company honestly thought they could law- 
fully write such insurance, but, as they found some doubt was entertained as to their 
right to do this, they had the charter amended and the power expressly conferred. 
We do not think that the doubt as to the existence of the right of the Palmetto 
Company to write theft insurance under its original charter, now that the charter has 
been ordered and the power conferred, constitutes a legal ground for the revocation 
at this time of the license to do business in the State of New York, especially as it 
does not appear that it ever write such insurance “willfully” in the State of New 
York. 


[21] . We are satisfied that while a state, for reasons satisfactory to itself, may 
exclude from its boundaries a foreign corporation not engaged in interstate or foreign 
commerce, if it licenses it to do business within its territories it cannot thereafter 
revoke the license because it does business in some other state in a manner consistent 
with its laws, and makes contracts there with residents of the objecting state, the 
laws of which have not restricted such residents’ freedom of contract. It has been 
held that a state has the right to exclude any foreign corporation not engaged in 
interstate or foreign commerce, and can impose such conditions and limitations upon 
its right to do business within the state as it sees fit. Opinion of Justices, In re, 97 
Me. 590, 55 A. 828. And in Doyle v. Continental Insurance Co., 94 U. S. 535, 541, 
24 L. Ed. 148, the court said: 


“A license to a foreign corporation to enter a state does not involve a permanent 
right to remain * * *. Full power and control over its territories, its citizens, 
and its business belong to the state. If the state has the power to do an act, its 
intention or the reason by which it is influenced in doing it cannot be inquired into. 
* * * Tf the act of an individual is within the terms of the law, whatever may be 
the reason which governs him, or whatever may be the result, it cannot be impeached. 
The acts of a state are subject to still less inquiry, either as to the act itself or as 
to the reason for it. The state of Wisconsin, except so far as its connection with the 
Constitution and laws of the United States alters its position, is a sovereign state, 
possessing all the powers of the most absolute government in the world.” 

In the Doyle Case the court reaffirmed Home Insurance Co. v. Morse, 20 Wall. 
445, 22 L. Ed. 365, and held that a state law was not unconstitutional which revoked 
a license to a foreign corporation to do business within the state because, while doing 
only a domestic business in the state, it resorted to the federal court sitting in the 
state; but the Morse Case and the Doyle Case in so holding have been overruled, 
and the law is now established in accordance with the views of the minority judges 
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in those cases. Terral v. Burke Construction Co., 257 U. S. 529, 533, 42 S. Ct. 188, 
66 L. Ed. 352, 21 A. L. R. 186. 


Counsel may present a decree enjoining the defendant, as superintendent of 
insurance of the state of New York, from revoking the license issued to the Palmetto 
Fire Insurance Company authorizing it to do business in the state of New York, 
on the ground that the Chrysler-Palmetto plan and the insurance written in accord- 
ance therewith in the state of Michigan constitute a violation of the laws and public 
policy of the state of New York. 


On Reargument. 


Augustus N. Hand and Knox, District Judges. [22] After a reargument of 
this case, we are not satisfied that our former decision was erroneous. Insurance may 
be taken out for whom it may concern. This has been common enough in marine 
risks. Hagan v. Scottish Union Ins. Co., 186 U. S. 423, 22 S. Ct. 862, 46 L. Ed. 
1229. The doctrine has been extended to inland fire risks (Marqusee v. Hartford 
Fire Ins. Co., 198 F. 475, 119 C. C. A. 251, 42 L. R. A. [N. S.] 1025) though the 
English courts do not seem to have gone that far (Grover v. Matthews, [1910] 2 
kK. B. 401). It has been further applied to contracts for insurance on anticipated 
risks. Hooper v. Robinson, 98 U. S. 528, 25 L. Ed. 219; Hoffman v. A&tna Ins. Co., 
32 N. Y. 405, 88 Am. Dec. 337; also opinion of Judge Betts in Henshaw v. Mutual 
Safety Ins. Co., Fed. Cas. No. 6,387. 


[23] In the present case the purchasers of Chrysler cars could have had no 
insurable interest at the time the contract was made with the Palmetto Company in 
Michigan. Their interest would come into being whenever they might purchase cars 
and thereby come within the arrangement for insurance involved in the transaction. 
The question is whether the dealer, by explaining the transaction to the purchaser, 
forwarding his name with the amount paid for the car, in which the insurance 
premium had been taken into account in the charge, was effecting or procuring insur- 
ance in this state within the meaning of the statute. Under the decision of Lumber- 
men’s Mutual Co. v. Meyer, 197 U. S. 407, 25 S. Ct. 483, 49 L. Ed. 810, it may be 
that the Palmetto Company, in adjusting losses, will be doing business in the state of 
New York for the purpose of service of process and taxation, but no such course of 
business has been shown to have occurred. It is going farther, however, to say that 
the retailer is the agent of a company which neither directs nor pays him, nor has 
anything to do with him. 


[24] The question is one of the construction of the New York statute rather 
than of constitutional law, and we hold that the fact of acquiescence by the purchasers 
of Chrysler cars in a contract of sale which ipso facto gives them insurance protec- 
tion under an agreement made in Michigan between the Chrysler Company and the 
plaintiff does not involve an effecting or procuring of insurance within the state of 
New York. The contract here may be construed as made in a foreign state for the 
benefit of a third party. It may be that the state could provide as a condition of 
obtaining a license that no licensee could insure cars within the state of New York, 
but the statute does not cover such a case. 

We adhere to our original decision. 

Judge Rogers, because of illness, has taken no part in this decision, though he 
presided at the time of the reargument. 
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TRANSYLVANIA CASUALTY INS. CO. v. CITY OF ATLANTA, For Use of 
DAVIS. (No. 17031.) 
(Court of Appeals of Georgia, Division No. 2. Sept. 14, 1926.) 
134 Southeastern Reporter 632 

2. AUTOMOBILES—ORDINANCE REQUIRING JITNEY BUS OPERATORS 
TO FURNISH BOND TO CITY HELD EXERCISE OF ORDINARY AND 
NECESSARY MEANS OF REGULATING TRAFFIC. 

Since regulation of jitney bus traffic was within power of municipality, ordinance 
requiring operators of busses to furnish bond to city to protect persons injured held 
exercise of ordinary and necessary means of regulating jitney bus traffic, and right 
of city to sue on bond is a necessary consequence. 

(For other cases, see Automobiles, Dec. Dig. § 73.) 

3. JUDGMENT—JUDGMENT IN FAVOR OF USEE AGAINST OPERATOR 
OF JITNEY BUS HELD NOT CONCLUSIVE ON INDEMNITY COM- 
PANY, BECAUSE IT WAS NOT A PARTY. 

Where insurance company executed indemnity bond, naming jitney bus operator 

and city as assured, providing that suit might be brought thereon in city’s name for 
use of person injured, judgment for usee against operator was not conclusive on 
company, where it was not a party to suit. 

(For other cases, see Judgment, Dec. Dig. § 707.) 


4. INSURANCE—INSURER EXECUTING INDEMNITY BOND WAS PRIMA 
FACIE BOUND BY JUDGMENT AGAINST PRINCIPAL, WITH RIGHT 
TO DISPROVE LIABILITY. 

Where insurance company executed indemnity bond, naming jitney bus operator 
and city of Atlanta as assured, and provided that suit might be brought in city’s name 
for use of persons injured, and where usee had judgment against jitney bus operator, 
company became prima facie bound by judgment, with right, in action against it on 
bond, to disprove liability by showing that jitney bus operator was not in fact liable. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

5. AUTOMOBILES. 

Where jitney bus indemnity bond to city provided that suit could be brought 
thereon in city’s name for use of persons injured, court of law had jurisdiction of 
suit thereon. 

(For other cases, see Automobiles, Dec. Dig. § 95.) 


Error from City Court of Atlanta; H. M. Reid, Judge. 

Suit by the City of Atlanta, for use of Ruby Davis, against the Transylvania 
Casualty Insurance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Key, McClelland & McClelland, of Atlanta, for plaintiff in error. 

T. J. Lewis, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Jenxins, P. J. In conformity with the provisions and requirements of an ordi- 
nance adopted by the governing authorities of the city of Atlanta, the defendant 
company executed an indemnity policy, naming one Ross and the city of Atlanta as 
the assured, and specifically providing that suit might be brought thereon in the name 
of the city for the use of any person whose person or property was injured by the 
operation of the jitney bus of Ross. The petition in the instant case, brought against 
the indemnity company by the city of Atlanta, for the use of Ruby Davis, avers that, 
while the policy was in force, Ruby Davis was injured and damaged by Ross when 
he was operating the jitney bus, and that she instituted suit in the city court of 
Atlanta against Ross and recovered a judgment thereon in a named sum. To the 
petition was attached a copy of that suit, together with the verdict and judgment 
entered thereon. The petition further alleges that Ross was insolvent, and asks 
judgment under the terms of the indemnity policy to the extent of the judgment 
against him within the limits provided by the policy. 

To this petition the defendant demurred, upon the grounds that the making of 
the contract referred to between the city of Atlanta and the defendant for the benefit 
of third persons was beyond the scope of the city’s corporate powers, and the con- 
tract void; that the judgment set forth in the petition as having been recovered by 
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Ruby Davis against Ross was not binding upon the defendant insurance company, for 
the reason that the latter was not a party to said cause; that there were no facts set 
forth in the petition to show liability on the part of the defendant to the plaintiff 
or the plaintiff’s usee on account of the accident; and that in any event only a court 
of equity had jurisdiction to entertain such an action. The court sustained the con- 
tention of the defendant to the effect that the previous judgment referred to was not 
conclusively binding upon it, but did not strike the averments setting forth the pro- 
ceedings in that cause, together with the judgment rendered therein, and allowed the 
petition to stand. The defendant excepts to the action of the court in refusing to 
dismiss the petition, Held: 

[{1, 2] 1. While a municipality is limited to the exercise of such powers as are 
expressly conferred by statute, or as may be implied as necessarily incident thereto, 
still, in the exercise of such implied powers, it has the right to adopt all ordinary 
o1 usual means which may be necessary to their full execution. The regulation and 
control of jitney buss traffic coming clearly within the powers of the municipality, 
the ordinance requiring the operators of such busses to furnish to the city a bond for 
the protection of persons who might be injured in the conduct of such business was 
the exercise of an ordinary and necessary means of regulating such traffic, and the 
right of the city to sue upon such a valid obligation, according to its express terms 
and provisions, follows as a necessary consequence. See Hazleton v. Atlanta, 144 
Ga. 775, 87 S. E. 655. 

[3, 4] 2. The court correctly held that the previous judgment rendered in favor 
of the usee against the operator of the jitney bus was not conclusive upon the in- . 
demnity company, for the reason that the latter was not a party to that proceeding. 
The defendant, by virtue of its indemnity bond, occupying the status of a surety, 
became prima facie bound by the judgment in that proceeding, with the right on its 
part, in the instant action, to disprove its liability by showing that the defendant in 
the former case was not in fact liable. Calvitt v. Savannah, 24 Ga. App. 481, 101 
S. E. 129; Walker v. Shannon, 21 Ga. App. 39, 93 S. E. 498; Bradwell v. Spencer, 
16 Ga. 578; Bennett v. Graham, 71 Ga. 211; Gibson v. Robinson, 90 Ga. 756 (2), 
16 S. E. 969, 35 Am. St. Rep. 250. 

[5] 3. The suit being an action on an indemnity bond, to which the plaintiff 
was a party, a court of law was not without jurisdiction. 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 













































































































COFFIN v. NORTHWESTERN MUT. FIRE ASSN. (No. 4355.) 
(Supreme Court of Idaho. July 27, 1926. Rehearing Denied Sept. 18, 1926.) 
' 249 Pacific Reporter 89 
1. SALES. 


Buyer, under conditional sales contract, acquires a property right in the article, 
and not a mere contract right. 

(For other cases, see Sales, Dec. Dig. § 459.) 

4. INSURANCE—APPOINTEE UNDER LOSS PAYABLE CLAUSE OF 
POLICY CANNOT RECOVER ON POLICY, HIS INTEREST IN AS- 
SURED PROPERTY HAVING BEEN TRANSFERRED TO ANOTHER. 
Conditional sellers being mere appointees under loss payable clause of policy issued 

to conditional buyer, their right thereunder is measured by his, so that his interest 

in insured article being transferred to his wife, and his right thus extinguished, they 
as his assignees cannot recover on it. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

5. INSURANCE. 

Change of ownership of interest in automobile by award thereof to insured’s 
wife in divorce decree avoids the policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Budge, J., and William A. Lee, C. J., dissenting. 

Commissioners’ Opinion. 

Appeal from District Court, Ada County; M. I. Church, Judge. 

Action on a policy of insurance by Mark Coffin, surviving partner of the firm 
ot Coffin & Beglan, against the Northwestern Mutual Fire Association. Judgment 
for defendant, and plaintiff appeals. Affirmed. 

John Jackson and Reddoch & Hunter, all of Boise, for appellant. 
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E. C. Boom, of Boise, for respondent. 

Baum, C. The appellants, in 1921, sold to Harry F. Matthews an automobile, 
for $1,810, receiving $850 in cash and a conditional sales contract, or title note, reserv- 
ing title in the seller until all payments were made. The balance, as evidenced by the 
note, was payable on or before September 6, 1922, in installments of $75 per month. 
The contract among other things provided as follows: 

“That should the maker * * * hereof fail to make any of the payments 
specified herein when due, or sell or agree to sell or dispose of said property or any 
interest therein * * * without the written consent of said payees, payees may 
at their option declare this note immediately due and payable and may take possession. 
x ke” 

The last payment made by Matthews to apply on the purchase price was on 
March 14, 1922, and, although Matthews was in default, the appellants did not de- 
clare a forfeiture of his interest, nor did they take any other affirmative action by 
reason of default in payments. 

On March 28, 1922, Elma Matthews sued her husband for divorce, alleging 
extreme cruelty, and praying for a decree awarding to her all the community property, 
which included the automobile. 

On the 3d day of October, 1922, the respondent, Northwestern Mutual Fire 
Association, issued to Harry F. Matthews a policy insuring him against loss from 
fire, transportation, theft, and lightning for a year, commencing September 28, 1922, 
in the sum of one thousand dollars ($1,000), on the car aforesaid. Attached to the 
policy was the following clause: 

“Subject to all the terms and conditions of this policy, loss if any payable to 
Coffin & Beglan, of Boise, Idaho, as their interest may appear, otherwise to the 
insured.” 

Shortly after the issuance of the policy, and on October 30, 922, Matthews not 
having appeared in the divorce proceedings, his default was entered, and findings of 
fact, conclusions of law, and judgment were made and entered, wherein and whereby 
there was awarded and set over to Elma Matthews, as her sole and separate property, 
the car aforesaid and other property. No notice of the divorce or change of interest 
was at any time given to the insurance company. 

On the 17 day of January, 1923, at Boise, Idaho, the car was stolen. 

Thereafter, and on June 12, 1923, the appellants brought this suit against the 
insurance company to collect the loss under said policy, Matthews having assigned 
to appellants whatever interest he had thereunder. 

The insurance company answered, admitting purchase of the car by Matthews, re- 
tention of title by appellants, issuance of the policy, and proof of loss, but alleged that 
it had no notice of the divorce, or of any change of interest prior to the loss. The 
answer set out a provision of the policy, that it should be void: 

“* * * Tn case of transfer or termination of any interest of the insured other 
than by the death of an insured, or any change in the nature of the insurable interest 
of the insured in the property described herein, either by sale or otherwise.” 

Further, that by reason of the divorce decree. the interest of the insured in and to 
the property had terminated without the knowledge or consent of the insurance com- 
pany, and that at the time of the theft insured had no interest in the property, and 
that at the time of the loss Elma Matthews had no contractural relations with the 
insurance company. 

Appellants demurred generally to said affirmative defense, and said demurrer 
was by the court denied and overruled. 

On November 15, 1923, the case came on for trial before the court and a jury. 
After plaintiff had proved the material averments of their complaint and restéd, the 
defendant introduced in evidence the judgment roll in the divorce case. Both sides 
having rested, defendant moved for an instructed verdict, which was granted by the 
court and judgment for the defendant was thereafter on November 16, 1923, made, 
entered, and filed, from which judgment and an order allowing costs in favor of re- 
spondent, the appellants appeal. 

Appellants maintain that, under the statutes of this state, the community of hus- 
band and wife is a legal entity, separate and distinct from the separate estate of the 
respective spouses; that title must vest in he community created by the marriage 
before the court acquires jurisdiction, upon a dissolution of the marriage, to award 
or decree community property ; that no jurisdiction vested in the district court entering 
























1120 The Insurance Law Journal, Vol. 67 [Dec., 1926 


the decree dissolving the marriage between Matthews and his wife to award the auto- 
mobile to Elma Matthews for the reason that the community of Matthews and wife 
acquired no title or interest, and therefore nothing to decree. 

{1] A vendee under a conditional sales contract acquires not only the right of 
possession and use, but the right to become the absolute owner upon complying with 
the terms of the contract; these are rights of which no act of the vendor can divest 
him. If a vendor of property, conditionally sold, wrongfully takes possession of the 
property, the purchaser may recover the value thereof, less the amount due. 

The essential incidents of property are transferred to the, vendee along with pos- 
session and right of use of the property, as if the property were his own, and all that 
remains is the debt and the title to the property as security. 

Risk of loss should properly fall upon the party who has the beneficial incidents 
of title. The weight of authority is to the effect that if there is a loss or destruction 
of the property; while in the possession of the vendee, the loss is the buyer’s, and not 
the seller’s. The amount remaining unpaid, under the conditional sale contract, is 
still due the seller 

A seller does not simply contract that the buyer shall have possession, but he 
actually delivers possession, and such possession is delivered, not to hold the goods for 
the seller, but to use it as the buyer’s own, and if the purchaser defaults, the seller 
may retake the property in the manner specified in the contract or elect to treat the 
sale as an absolute one, and sue for the remaining amount due of the purchase price, 

The buyer acquires more than a contract right; namely, a property right. A cred- 
itor of the conditional vendee may attach the interest of the buyer, pay the portion 
of the price remaining due, and by doing so acquire the right to treat the full owner- 
ship as belonging to the buyer. Of course, the buyer must not be in default. The 
creditor succeeds only to the buyer’s rights. 

The following authorities are cited in support of the foregoing statements: 
1 Williston on Sales (2d Ed.) p. 754, § 326; Leaf v. Reynolds, 34 Idaho. 643, 204 P. 
458; Pease v. Teller Corporation, Limited, 22 Idaho, 807, 128 P. 981; Jones on Chat- 
tel Mortgages, § 11 et seq.; Dame v. C. H. Hanson & Co., 212 Mass. 124, 98 N. E. 589, 
40 R. L. A. (N. S.) 873, Ann. Cas. 1913C, 329; Hollenberg Music Co. v. Barron, 100 
Ark. 403, 140 S. W. 582, 36 L. R. A. (N. S.) 594, Ann. Cas. 1913C, 659; Chicago 
Equipment Co. v. Merchants’ Bank, 136 U. S. 268, 283, 10 S. Ct. 999, 34 L. Ed. 349; 
Harley & Willis v. Stanley, 25 Okl. 89, 105 P. 188, 138 Am. St. Rep. 900; Hervey v. 
Dimond, 67 N. H. 342, 39 A. 331, 68 Am. St. Rep. 673; Arthur McArthur Co. v. Beals, 
243 Mass. 449, 137 N. E. 697. 

[2] The appellants had not declared a forfeiture of the buyer’s rights. It neces- 
sarily follows that the community of Matthews and wife had more than a contract 
right; namely, a property right, a substantial and beneficial right, and the court enter- 
ing the divorce decree had jurisdiction to award the property to the wife. 

[3] The decree dissolving the marriage between Harry F. Matthews and Elma 
Matthews, and awarding the property to the latter is not aptly worded, as it awards 
to the prevailing party “one Hupmobile automobile 1921. * * * ” Certainty would 
have been added to the decree if the use and possession and the right to pay the 
amount remaining due, under the conditional sales contract, had been granted to Elma 
Matthews, subject, of course, to the further provision, that such order was made 
without prejudice to the rights of the contract holder. The words used are quite 
broad and comprehensive and being so, as between the parties themselves, would in- 
clude whatever interest Matthews had, even though less than actual title. 

{4] Appellants were mere appointees under the policy, and their right is measured 
by the rights of Matthews. Matthews’ interest was transferred to his wife; his right 
was extinguished; hence, as assignees of Matthews, appellants cannot recover. Hill v. 
International Indemnity Co., 116 Kan. 109, 225 P. 1056, 38 A. L. R. 362 (anl cases 
therein cited) ; Phoenix Insurance Co. v. American Trust & Savings Bank (Tex. Civ. 
App.) 248 S. W. 819; Woods v. Insurance Co. of the State of Penn., 82 Wash. 563, 
144 P. 650; Burns v. Alliance Co-operative Insurance Co., 103 Kan. 803, 176 P. 985. 

[5] The remaining question is: Was the change of ownership such as to avoid the 
terms of the policy? The great weight of authority is to the effect that such a change 
as was had in the instant case was sufficient. First National Bank of Elk City v. 
Springfield Fire & Marine Insurance Co., 104 Kan. 278, 178 P. 413; Melcher v. Insur- 
ance Co. of Penn., 97 Me. 512, 55 A. 411; Farmers’ & Merchants’ Ins. Co. v. Jensen, 


56 Neb. 284, 76 N. W. 577, 44 L. R. A. 861; Id., 58 Neb. 522, 78 N. W. 1054, 44 
L. R. A. 861. 
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The last assignment deals with costs allowed the respondent. The showing made 
by respondent was sufficient to come within the rule announced by the court in the case 
of Griffith v. Montandon, 4 Idaho, 75, 35 P. 704. 

I recommend that the judgment be affirmed. 

Wm. E. Lee, Givens, and Taylor, JJ., concur. 

Per Curiam. The foregoing is hereby adopted as the opinion of the court. The 
judgment is affirmed. Costs are awarded to respondent. . 

Bunce, J. (dissenting). Matthews, the conditional buyer, having the right of 
possession, had an insurable interest. Quinn v. Parke & Lacy Machinery Co., 5 Wash. 
276, 31 P. 866. 

The contract between Matthews and Coffin & Beglan was by its terms an un- 
qualified agreement upon the part of Matthews to buy the automobile, and an absolute 
contract upon the part of Coffin & Beglan to sell the automobile to him, conditioned 
only upon the payment of the purchase price according to the terms of the contract. 
Phenix Ins. Co. v. Hilliard, 59 Fla. 590, 52 So. 799, 138 Am. St. Rep. 171. The policy 
of insurance was therefore enforceable as against the insurance company, in the 
absence of title to the automobile being in Matthews. Possession gave to Matthews 
an insurable interest in the automobile by reason of which, in case of loss by theft or 
fire, etc., he could collect upon the policy. 

To defeat the policy the insurance company set up and relies upon the provision 
contained therein that it should be void— 

“in case,of transfer or termination of any interest of the insured other than by the 
death of an insured, or any change in the nature of the insurable interest of the in- 
sured in the property described herein, either by sale or otherwise.” 

The question therefore arises: Did the insured, Matthews, have such an interest 
in the automobile, at the time the divorce was granted, which the court had juris- 
diction to award to another? It is conceded that Matthews had no title, title being 
in Coffin & Beglan, who had no knowledge of the divorce proceedings and were not 
made parties to the action. The decree of divorce, however, awarded the property, 
title to which was in Coffin & Beglan, to Matthews’ former wife. The court did not 
decree to her Matthews’ right of possession, but gave her the absolute property in the 
automobile, title to which was in Coffin & Beglan. In other words, the court very 
generously gave to Matthews’ former wife property that did not belong to Matthews, 
to which he had no title, and because the court awarded to her the property of Coffin 
& Beglan, the majority opinion holds that, under the foregoing provision in the in- 
surance policy, there was such a change of possession that the policy became null 
and void. 

The primary rights of the buyer under a conditional sale contract have been defined 
as follows: The buyer shall have the right when not in default to retain possession of 
the goods, and he shall also have the right to acquire the property in the goods on the 
performance of the conditions of the contract. In other words, he has the right to 
possession when not in default even though the purchase price is not paid, and he has 
a right to acquire the title as well as a right of action for breach of the contract on 
the part of the seller. 

Broadly stated, a conditional sale contract means any contract for the sale of goods 
under which possession is delivered to the buyer, and a property in the goods is to vest 
in the buyer at a subsequent time upon payment of the purchase price. 

I am of the opinion that the case of Pease v. Teller Corporation, Limited, 22 
Idaho, 807, 28 P. 981, is decisive of this case. In the course of that opinion this 
court said: 

“In this contract the seller reserves the title to the property until payment is made 
by the purchaser, when the title passes from the seller to the purchaser and the con- 
tract of sale is completed; but until such payment is made, the contract is conditional, 
and there is no sale of the property but only an agreement for sale. The sale can 
only be completed by payment or by an election to collect the purchase price.” 

Now, clearly, under the principle above announced, Coffin & Beglan reserved the 
title to the automobile until payment was made by Matthews of the purchase price. 
The majority opinion, however, holds in effect that the title to the property passed 
to Matthews’ former wife. although :t is concedefl that the purchase price was not paid. 

In Neitzel v. Lawrence, 40 Idaho, 26, 231 P. 423, the following language is used 
in the course of the opinion, quoting from Harkness v. Russell, 118 U. S. 663, 7 S. Ct. 
51, 30 L. Ed. 285: 
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“It is only necessary to add that there is nothing either in the statute or adjudged 
law of Idaho to prevent, in this case, the operation of the general rule, which we 
consider to be established by overwhelming authority ; namely, that, in the absence of 
fraud, an agreement for a conditional sale is good and valid, as well against third per- 
sons as against the parties to the transaction; and the further rule, that a bailee of 
personal property cannot convey the title, or subject it o execution for his own debts, 
until the condition on which the agreement to sell was made has been performed.” 

Matthews, being but a bailee of the automobile, was powerless to convey title 
thereto to his wife or to any other person, or to subject the automobile to the payment 
of his own debts, but the court in its decree attempted to convey to Matthews’ former 
wife the whole title to the automobile, thereby abrogating the contract between 
Matthews and Coffin & Beglan. 

In First Nat. Bank v. Springfield Fire & Marine Ins. Co., 104 Kan. 278, 178 P. 
413, an action upon a fire insurance policy, the answer of the insurance company ad- 
mitted the divorce, but alleged that the company had no notice thereof, or of any 
change of title or possession prior to the occurrence of the loss, and pleaded the pro- 
vision in the policy that it should be void if any change other than death of the insured 
should take place in the interest, title, or possession of the property, “whether by legal 
process or judgment, or by voluntary act of the insured, or otherwise.” As in the 
instant case, it was alleged that the change of ownership and title was without knowl- 
edge of the policy. In the course of the opinion the court, in quoting from Durland 
v. Durland, 67 Kan. 734, 74 P. 274, 63 L. R. A. 959, said it was ruled in that ease that: 

“Upon the rendition of a decree of divorce the relation of husband and wife no 
longer exists between the parties to the suit, and if one of them should die within 
six months following the date of the decree the survivor would take no share of the 
property of the deceased under the statute of descents and distributions, by virtue of 
the former relationship.” 


When the court in the instant case granted the decree of divorce, the relationship 
of husband and wife no longer existed between Matthews and his former wife. 
Matthews had no title to the automobile, but a right to acquire that title, and if he had 
subsequently acquired the title, in he absence of specific conditions contained in the 
decree, Matthews’ former wife would not have received title to the automobile, or 
any other after-acquired property of Matthews. The decree did not provide that 
Matthews was to carry out the contract with reference to the purchase of the auto- 
mobile and thereby acquire title thereto; neither did it provide that his former wife 
should be substituted to his right to carry out the contract and thereby acquire title 
to the automobile—assuming, but not admitting, the authority of the court to substitute 
parties to the contract—but the decree gave to the former wife of Matthews the title 
to the automobile, thereby annulling the contract between Matthews and Coffin & 
Beglan, taking the property of the latter, title to which was in them with adding any 
conditions, and turning it over absolutely, burdened with no obligations, to Matthews’ 
former wife, which was clearly without and beyond the jurisdiction of the court. It 
is not a sufficient justification for depriving the owners of property of that property 
to say that the decree of divorce was not aptly worded, in that it awarded to 
Matthews’ former wife “one Hupmobile automobile 1921,” and for this court to add 
to the lower court’s decree that the use and possession and the right to pay the amount 
remaining due under the conditional sale contract had been granted to Matthews’ for- 
mer wife, when the decree makes no such provision. 


To my mind, the defense of the insurance company is untenable. It admits the 
theft of the car, the proof of loss, the rider attached to the contract, which became 
one of its conditions, that if the car should be lost by theft the insured should be 
paid the amount stipulated in the policy “subject to all the terms and condition of 
this policy, loss, if any, payable to Coffin & Beglan, of Boise, Idaho, as their interest 
may appear, otherwise to the insured”; and it is also admitted that Matthews assigned 
the policy to Coffin & Beglan. That Matthews could have collected upon the policy, 
there is no question; which being true, the right of Coffin & Beglan to collect should 
be upheld. 

It may be suggested here also that the record fails to disclose any valid service 
of summons made upon Matthews in the divorce proceedings. Query: Did the court 
have jurisdiction to enter the decree at all? 


William A. Lee, C. J., concurs in this dissenting opinion. 
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LUNDBERG v. EQUITABLE FIRE & MARINE INS. CO. (No. 19158.) 
(St. Louis Court of Appeals. Missouri. June 15, 1926. Rehearing Denied 
June 25, 1926.) 

285 Southwestern Reporter, 741. 

5. INSURANCE. 

That reply, correctly stating statutory rule of estoppel on valued policy of in- 
surance, referred to Rev. St. 1919, § 6229, which applies only to realty, instead of 
section 6239, applicable to personalty, held immaterial. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

7. INSURANCE. 

Policy insuring against loss of automobile by lightning, as well as fire, which 
caused loss, Held one of insurance against loss by fire with valued policy statute 
(Rev. St. 1919, § 6239). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

8. INSURANCE. 

Loss by fire originating from lightning is “loss by fire” within valued policy 
statute (Rev. St. 1919, § 6239). 

For other cases, see Insurance, Dec. Dig. § 500.) * 

9. INSURANCE—FINDING OF VEXATIOUS REFUSAL TO PAY LOSS 
AND ALLOWANCE OF DAMAGES AND ATTORNEY’S FEES THERE- 
FOR HELD WARRANTED. 

Evidence held to warrant finding of, and allowance of damages and attorney's 
fees for, vexatious refusal to pay loss under automobile fire policy on ground of 
alleged false representation or warranty that insured purchased automobile new at 
stated cost in certain year. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Circuit Court, Monroe Count; Charles T. Hays, Judge. 

“Not to be officially published.” 

Action by D. W. Lundberg against the Equitable Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Leahy, Saunders & Walther, of St. Louis, and Mahan, Mahan & Fuller, of 
Hannibal, for appellant. 

Harry Carstarphen, of Hannibal, for respondent. 

Sutton, C. This is an action to recover on a fire insurance policy issued by 
defendant to plaintiff on December 10, 1923, in the sum of $800, covering one seven- 
passenger Buick touring automobile, which was totally destroyed by fire on Febru- 
ary 11, 1924, while the policy was in force. The petition, which was filed on 
June 16, 1924, sets u pthe issuance of the policy, the total destruction of the auto- 
mobile by fire while the policy was in force, the value of the automobile at the 
time of the fire in excess of the-amount for which it was insured under the policy, 
charges vexatious refusal to pay the loss, and prays judgment for the sum of $800, 
the full amount of the policy, and for 10 per cent. of the loss by way of damages, 
and for $150 as attorney fees. 

T he defendant filed answer to the petition, on motion of plaintiff certain alle- 
gations of the answer were stricken out, and thereupon the defendant filed an 
amended answer substantially as follows: 

“Now comes the defendant, and for answer to plaintiff’s petition denies each 
and every allegation in plaintiff’s said petition contained. 

“Further answering, defendant alleges that on or about the 10th day of De- 
cember, 1923, plaintiff made application to defendant for insurance on an automo- 
bile which plaintiff claimed to own, and on said 10th day of December, 1923, defen- 
dant issued its policy, insuring plaintiff in the sum of $800 for a period of one year 
from said 10th day of December, 1923, against loss of said automobile by fire, which 
policy was issued in consideration of the payment of a premium of $12.80 paid by 
plain‘iff to defendant and in consideration of the statements set forth and contained 
in said policy under the head of ‘Warranties by the Assured,’ which statements 
plaintiff made and warranted to be true, and which policy of insurance, it was 
agreed therein, was made ‘subject to the conditions, limitations, and agreements con- 
tained in said policy, and to which conditions, limitations, and agreements the plain- 
tiff, by the acceptance of said policy, agreed. 

“Defendant further alleges that, during the negotiations looking toward the 
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effectuating of this insurance, plaintiff falsely and fraudulently represented to this 
defendant that the said automobile was purchased in May, 1920, as a new car, and 
that the actual cost to plaintiff, including equipment, was $2,000; that plaintiff caused 
said false and fraudulent statements aioresaid to be written into the policy here 
sued upon, and by the terms of the policy warranted the same to be true. Defen- 
dant alleges that said statements were untrue and false; that said car was not new 
when purchased by plaintiff, but, on the contrary, was a used or secondhand car’ 
when plaintiff purchased the same. 

“Defendant further alleges that said statements aforesaid were known to the 
plaintiff to be false at the time said plaintiff made said statements; that the state- 
nients were fraudulently made by the plaintiff for the purpose of inducing said de- 
fendant to issue said policy of insurance in the sum of $800 as aforesaid; that the 
defendant did not know said statements were false, but believed said statements to 
be true, and relied upon the truth of said statements, and defendant would not have 
issued said policy except upon the condition that said statements were true; that 
defendant, in reliance upon the truth of said statements, and believing said state- 
ments of the plaintiff that the said automobile was purchased new in May, 1920, was 
induced to issue, and did issue, said policy to plaintiff; that defendant did not learn 
that said statements so made by the plaintiff in regard to whether or not said auto- 
mobile was new or secondhand were untrue until after the destruction of said auto- 
mobile by fire as stated in plaintiff’s petition. 

“Defendant further alleges that, by reason of said misrepresentations and {false 
statements so made by the plaintiff to the defendant, the said policy of insurance 
issued by defendant to plaintiff was void, and remained void, and was not binding 
upon this defendant. 

“Further answering, defendant alleges that, by the terms of the contract and 
policy of insurance sued upon by the plaintiff in this case, it was agreed by the 
defendant and the plaintiff as follows: 

“*This company shall not be liable beyond the actual cash value of the property 
at the time any loss or damage occurs, and the loss or damage shall be ascertained 
or estimated accordingly, with proper deduction for depreciation however caused 
(and without compensation forthe loss of use of the property), and shall in no 
event exceed what it would then cost to repair or replace the automobile or such 
parts thereof as may be damaged with other of like kind and quality. Such 
ascertainment or estimate shall be made by the assured and this company, or, if 
they differ, then by appraisal as hereinafter provided.’ 

“That the actual cash value of the car at the time it was destroyed by fire, as 
stated in plaintiff's petition, was not in excess of the sum of $1,000, but its actual 
cash value at the time of said fire did not exceed the sum of $250. 

“Further answering, defendant alleges that, by the terms of the contract and 
policy of insurance sued upon by the plaintiff in this case, it was agreed by the 
defendant and the plaintiff as follows: 

“*This entire policy shall be void, if the assured has concealed or misrepre- 
sented any material fact or circumstance concerning this insurance or the subject 
thereof; or in case of any fraud, attempted fraud, or false swearing by the assured 
touching any matter relating to this insurance or the subject thereof, whether before 
or after a loss.’ 

“Further answering, defendant alleges that on the 3d day of May, 1924, defen- 
dant tendered to plaintiff at Marion County, Mo., the sum of $13.15, being a re- 
turn of the premium of $12.80, plus 35 cents interest, and defendant now tenders 
to plaintiff the sum of $13.15, and pays the same into this court for the use and 
benefit of plaintiff.” 

The allegations of the amended answer are substantially the same as the alle- 
gations of the original answer, with the exception that the amended answer omits 
the allegations stricken from the original answer by the court on motion of the 
plaintiff and allegations of the original answer relating to the refusal of the plain- 
tiff to submit to appraisal the amount of the plaintiff's loss under the policy. 

The allegations stricken from the original answer are as follows: 

“That the plaintiff, on or about the Sth day of April, 1924, personally ap- 
peared before Harry Carstarphen, a notary public within and for the County of 
Marion and State of Missouri, and did before said notary sign his name and make 
cath to a statement in writing, wherein he stated, among other things, that the 
sound value of the automobile at the time it was destroyed was more than $1,000. 
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Defendant iurther alleges that said oath, as aforesaid, was a fraud on this deiendant, 
and false swearing by the plaintiff touching a matter relating to said insurance and 
the subject thereoi after a loss, within the meaning oi the contract, and tat we 
value of the car at the time of its destruction did not exceed $250, and plaintiff well 
knew at the time he made said oath that it was false; that said plaintitf made said 
statement willfully, for the purpose of deceiving and defrauding this defendant; 
that said oath as aforesaid was a iraud upon this defendant, and a false swearing 
within the meaning oi said contract.” 

The plaintiff’s reply to the amended answer is a general denial, coupled with 
an allegation to the effect that defendant is, and should be, estopped, by reason of 
section 6229, Revised Statutes 1919, to denv that the automobile insured was worth 
at the time ‘of the issuance oi the policy the full amount ior which it was insured. 
The defendant filed a motion to strike out this allegation in the reply, which was 
overruled by the court. It was admitted at the trial that defendant tendered plain- 
tiff the premium received under the policy, with interest, and deposited the same 
in court, as alleged in the amended answer. 

The cause was tried to a jury. There was a verdict in favor of plaintiff award- 
ing him $800 for his loss, and $36 by way of damages, and $100 as attorney fees 
for vexatious refusal to pay the loss, and judgment was given accordingly. Deien- 
dant appeals. 

[1-9] Defendant assigns error here upon the action of the court in striking 
out the allegations of its original answer charging false swearing relative to the 
sound value oi the automobile insured at the time it was destroyed by fire. The 
assignment is unmeritorious. Marion vy. Great Republic Ins. Co., 35 Mo. 148; 
Schuiter v. Merchants Mutual ins. Co., 62 Mo. 236; State ex rel. Burton v. Allen 
(Mo. Sup.), 278 S. W. 772; State ex rel. Arel v. Farrington, 272 Mo. 157, 197 
S. W. 912; Walker v. Phoenix Ins. Co., 62 Mo. App. 209; Pearman vy. Farmers’ 
Mutual Fire Ins. Co. (Mo. App.) 214 S. W. 292. The allegations stricken were 
made obviously in an attempt to set up a defense under the provision of the policy 
pleaded, to wit, that the policy should be void in case of any fraud, attempted fraua, 
or false swearing by the insured touching any matter relating to the insurance or 
the subject thereof after a loss. The allegations consist chiefly of epithets and 
conclusions. Practically the only allegation “oi fact made is that the plaintiff ap- 
peared before a notary public and signed his name and made oath to a statement in 
writing wherein he falsely stated that the sound value of the automobile insured 
was, at the time it was destroyed by fire, more than $1,000. It is not alleged that 
the plaintiff falsely stated or misrepresented any fact bearing on the question of 
the value of the automobile. It is not alleged that the defendant was deceived, or 
could have been deceived by the false statement of the sound value of the auto- 
mobile, or that the plaintiff derived, or could have derived, any advantage from it. 
It is not alleged that the defendant was ignorant of the value of the automobile or 
of any of the facts bearing on the question of its value. Indeed, it is not alleged 
that the plaintiff misrepresented the value of the automobile. It is merely alleged 
that he appeared before a notary public and signed and made oath to a statement 
wherein he falsely stated the value. It is not alleged that plaintiff made this state- 
ment as a representation to the defendant, or that he used, or attempted to use, the 
statement to deceive the defendant concerning the value of the au-omobile. It is 
not alleged that he made the statement either in the submission of the proofs of 
loss or in an examination to which he might have been subjected, under the terms 
oj the policy, or that he made or submitted it to defendant in connection with the 
settlement of the loss, or to procure a settlement of the loss, or that he submitted 
it to the defendant at all. It is well settled that in pleading fraud the facts con- 
stituting the fraud must be stated; otherwise the pleading will be bad. We are not 
unmindiul of the rule that a demurrer, or motion to strike, such as this, admits 
the truth of all fac’s properly pleaded and all inferences of fact that ma fairly and 
reasonably be drawn therefrom. But inferences of fact will not be drawn from the 
mere statement of conclusions. We think the allegations stricken were insufficient 
to make out a case of fraud or false swearing wi‘hin the meaning of the policy. 
Moreover, the evidence in the case, that given on behalf of the defendant as well 
as that given for the plaintiff, shows that prior to the making of the affidavit com- 
plained of the defendant knew all the facts relating to the value of the automobile 
imsured. 

[4] The defendant assigns error upon the refusal of the court to strike out the 
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allegation in the plaintiff’s reply to the effect that the defendant is estopped by reason 
of the statute to deny that the automobile insured was, at the time of the issuance 
of the policy, worth the full amount for which it was insured. It is not controverted 
that the automobile was insured by defendant against loss or damage by fire for the 
sum of $800, and that it was totally destroyed by fire while the policy was in force. 
These facts are alleged in the petition, admitted in the answer, and conceded in the 
evidence. The allegation sought to be stricken from the reply did not undertake to 
state any fact. It was a mere statement of the law of the case, or a conclusion of 
law necessarily following from the facts alleged in the petition and admitted in the 
answer. It was merely a statement of the law as expressed in the valued policy 
statute. It was unnecessary for the plaintiff to plead the statute to entitle him to the 
benefit of it in the trial and determination of the cause. But we are unable to see how 
the presence in the-reply of a correct statement of the law of the case, or the refusal 
oi the court to strike it out, could have been harmful to the defendant. 

[5] The fact that the reply refers to section 6229, which is applicable alone to 
real property, instead of section 6239, which is applicable to personal property, is of 
no consequence, since it correctly stated the law as expressed in the latter statute, 
to wit, that the defendant could not be permitted to deny that the automobile was 
worth at the time of the issuing of the policy the full amount for which it was insured. 

[6] Defendant insists, however, that the valued policy statute does not preclude 
the defendant from showing false representations relative to the value of the property 
issured as an inducement to the contract of insurance, and that the refusal of the 
court to strike out the allegation of the reply setting up the statute amounted to a 
ruling that the question of the value of the automobile insured was not open to 
inquiry for any purpose, and that defendant was thus precluded from introducing 
any evidence to prove the true value of the automobile for the purpose of showing 
false representations relative to its value made by plaintiff in procuring the insurance. 
We see no reason for so construing the ruling of the court, and manifestly it was not 
sco construed by either court or counsel in the trial of the cause. 

[7, 8] It is further insisted that the valued policy law does not apply to the 
policy in suit because the policy insures against loss by lightning as well as against 
loss by fire. Notwithstanding the policy insures against loss by lightning, it is never- 
theless a policy of insurance against loss by fire within the meaning of the valued 
policy statute, and there is no dispute that the loss sued for resulted from fire and 
not from lightning. It is true, as suggested, that the evidence does not show affirma- 
tively that the fire which destroyed the plaintiff’s automobile did not originate from 
lightning, but this is of no consequence. If the fire originated from lightning, the 
loss was nevertheless the direct result of the fire, and was a loss by fire within the 
meaning of the statute. 

[9] The defendant insists that the evidence was insufficient to warrant the 
finding of a vexatious refusal to pa the loss and that the court below erred in the 
submission of that issue to the jury. The only defense made by defendant to plaintiff’s 
action was based upon the alleged false representation of warranty of the plaintiff 
that he purchased the automobile new, as contra-distinguished from secondhand, in 
May, 1920, at an actual cost to the plaintiff of $2,000. This defense is predicated 
upon the following statement, appearing in the policy sued on under the caption, 
“Warranties by the Insured.” 

“The facts with respect to the purchase of the automobile described are as 
follows: Purchased by the assured—month, May; year, 1920; new or secondhand, 
New: actual cost to assured, including equipment, $2,000.00.” 

There is an utter failure of any proof that the automobile did not actually cost 
the plaintiff as much as $2,000. On the contrary, all of the evidence on this issue 
shows that the automobile actually cost the plaintiff $2,250. 

The evidence shows that the car was actually purchased in May, 1921, instead 
of May, 1920, as stated in the policy. It appears, however, that there was no mis- 
representation of this fact by plaintiff, but that the year of the purchase was errone- 
ously stated in the policy as 1920 by mere inadvertence on the part of the defendant’s 
agent in writing the policy. 

The evidence for the plaintiff shows that he purchased the automobile from 
Wilhelm & Strode, automobile dealers in Hannibal; that it had been used three weeks 
by Henry Schweitzer shortly before the plaintiff purchased it from the dealers; that 
Schweitzer first applied to the dealers to nurchase a new Jordan automobile, that 
the dealers did not have a Jordan automobile in stock at that time; and that they 
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therefore allowed Schweitzer to take the Buick automobile here involved and use 
it until a Jordan automobile could be procured for him; that pursuant to the ar- 
rangement Schweitzer used the Buick automobile until the Jordan automobile was 
procured, and thereupon returned the Buick automobile to the dealers, and purchased 
and received from the dealers the Jordan automobile; that the dealers afterwards 
sold the Buick automobile to plaintiff as a new automobile; that it was not deterior- 
ated or injured in any way by its use by Schweitzer; that it had all the appearances 
of a new automobile at the time the plaintiff purchased it; that the automobile was 
worth $1,000 at the time it was insured, and also at the time it was destroyed by fire. 

There was evidence for defendant tending to show that the dealers sold the 
Buick automobile involved in this case to Schweitzer; that Schweitzer used the auto- 
mobile three weeks; that, after having so used the Buick automobile, the dealers 
procured a new Jordan automobile, and placed it on the floor of their garage; that, 
when Schweitzer saw the Jordan automobile on the floor of the dealers’ garage, he 
expressed regret that he had not waited for the Jordan automobile to arrive, and that 
he had purchased the Buick instead of the Jordan; that thereupon the dealers informed 
Schweitzer that, if he desired to purchase the Jordan, they would permit him to ex- 
change the Buick for the Jordan, allowing him the price of the Buick on the purchase 
price of the Jordan; that accordingly Schweitzer purchased the Jordan, and returned 
the Buick to the dealers in exchange; that the value of the automobile insured at the 
time of the issuance of the policy, and also at the time the automobile was destroyed 
by fire, was $250. . 

It was not shown that Schweitzer ever applied for registration as owner of the 
Buick automobile, or that he ever received a certificate of registration or license 
plates therefor. 

The insurance policy here in suit was issued on December 10, 1923, two and a half 
years after the automobile was purchased by the plaintiff. At the time the policy 
was issued the defendant knew the automobile had been in use during this period of 
time. The policy was written by defendant’s agent at Hannibal. The automobile 
was parked in front of the agent’s office at the time the policy was written. The 
plaintiff resided near Hannibal on a farm, where the automobile was kept. The 
agent had every opportunity to inspect the automobile and observe its condition. He 
knew, or ought to have known, its condition and its value. In view of the fact that 
the automobile had been used by plaintiff after its purchase for a period of two and 
a half years prior to the issuance of the policy, and that the defendant knew this at 
the time the policy was issued, the sincerity of the defense based on the alleged 
false representation that the automobile was purchased new by plaintiff, as contra- 
distinguished from secondhand, whereas it had in fact been used for three weeks 
prior to its purchase, may well be doubted. It is difficult to believe that the defend- 
ant could have regarded this alleged misrepresentation as in any way material to the 
risk, or that the defendant would have declined to issue the policy for the amount or 
for the premium for which it was issued, if it had known the automobile had been 
in use for a period of three weeks before its purchase by plaintiff two and a half 
years prior to the issuance of the policy. What we have said relative to this alleged 
misrepresentation applies with equal or greater force to the alleged misrepresentation 
that the automobile was purchased in May, 1920, at an actual cost of $2,000, whereas 
it was in fact purchased in May, 1921, at a cost of $2,250. 

Under this record, we think the finding by the jury of a vexatious refusal to pay 
and the allowance by them of damages and attorney fees therefor should not be 
disturbed. 

We have examined the record relative to the rulings of the court upon the 
admission and rejection of evidence and the giving and refusal of instructions, and 
find no error in them. 

In view of what has already been said, it would be supererogatory to discuss the 
ruling of the court on the defendant’s demurrer to the evidence. 

The commissicner recommends that the judgment cf the circuit court be affirmed. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly affirmed. 
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GLOBE INDEMNITY CO. v. MODERN AUTO REPAIR & RECONSTRUC- 
TION CO. (No. 19370.) 
(St. Louis Court of Appeals. Missouri. June 29, 1926.) 
285 Southwestern Reporter 753 
2. INSURANCE—POLICY, INSURING AGAINST LIABILITY FOR INJU- 

RIES FROM OPERATION OF AUTOMOBILE SALES AGENCY AND 

SERVICE STATION, INCLUDING REPAIR SHOPS, HELD UNAM- 

BIGUOUS AND TO INCLUDE ALL DEPARTMENTS OF INSURED'S 

BUSINESS AS MATTER OF LAW. 

Policy, insuring against liability for injuries to any person from operation of 
automobile sales agency, garage, and service station, including repair shops, premium 
to be based on entire compensation of all employees, held unambiguous and, as matter 
of law, to include all departments of insured’s business, and premiums were payable 
on that basis, and not on payroll of service station only. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from St. Louis Circuit Court; Henry A. Hemilton, Judge. 

“Not to be officially published.” 

Action by the Globe Indemnity Company against the Modern Auto Repair & 
Reconstruction Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

N. Murry Edwards, of St. Louis, for appellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 

Becker, J. This was an action to recover the balance premiums on two insur- 
ance policies. Plaintiff's amended petition was in two counts, each of which declared 
on one of the policies. Plaintiff had judgment on the first count for $830.10, and on 
the second count for $194.66. Defendant appeals. 

As to count 1: The plaintiff company issued what is termed an automobile lia- 
bility policy (garage form), which by its terms stipulated to indemnify defendant 
against loss from the liability imposed upon it by law for damages on account of 
bodily injuries sustained during the policy period, including death at any time 
resulting therefrom, accidentally suffered by any person by reason of (a) the main- 
tenance and operation of an automobile sales agency, garage, or station, including 
repair shops, if any, and (b) the ownership or maintenance of an automobile, or the 
use thereof for any purpose usual to the defendant’s operations as described in state- 
ment 4. Said statement 4 describes the defendant's operations as: 

“All work incidental and necessary to the conduct of the assured’s business of 
operating automobile garage, sales agency and service station, including the operation 
of any style, type or make of automobile for all purposes in such business and for 
pleasure use, but not the renting or hiring of automobiles to others (whether such 
use involves the carrying of passengers or the carrying of property) excepting such 
transportation or delivery of goods or merchandise as is strictly incidental to the 
demonstration and sale of commercial automobiles.” 

The policy provides under paragraph C that— 

“The premium is based upon the entire compensation, as defined in statement 5, 
earned during the policy period by all employees of the ,assured engaged in the 
operations described in and covered by this policy. * * 

Statement 5 provides 

“The compensation upon which this adjustment shall be made shall include the 
entire compensation (by which statement is meant the salaries, wages, earnings for 
overtime, piece work or contract work done at the locations covered, bonuses or allow- 
ances, and also the cash equivalent of all board, merchandise, store certificates, credits 
or any other substitute for cash) earned by all employees engaged in the operations 
described above, including the clerical office force. * * 

And statement 4, among other things, designates aides. 

“Active executive officers and proprietors shall at all events be included at $2,000 
each per annum. General managers and automobile salesmen shall each be subject to 
a maximum salary of $2,000 per annum.” 

The record discloses that defendant did not operate a garage nor conduct an 
automobile agency, but did general repair work, overhauling, automobile body work, 
painting, and machine work; that the defendant had several departments consisting 
of machine shop, paint shop, body shop, maintenance shop, trimming shop, and a 
service station; that in the service station defendant used two automobiles for towing 
in automobiles that were to be repaired. It appears further that, while the total pay 
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roll of the defendant's entire business was in excess of $40,000, the department of 
the business referred to by defendant as its service station had a pay roll approxi- 
mating $13,000. 

The vital issue in the case is whether under the terms of the policy the plaintiff 
was entitled to a premium based upon the total pay roll of the defendant’s entire 
business, or only upon the total pay roll of the service station department alone. 

Defendant urges here that the trial court erred in treating the policy as one 
free from ambiguity, and ruling as a matter of law that the entire pay roll of the 
defendant’s entire business was designated in the policy as the basis of the premium. 
It is defendant’s contention that the phrases in the policy in question describing the 
kind of business to be covered thereby are ambiguous and susceptible of two mean- 
ings, and that, therefore, it became a question of fact as to what kind of business or 
work the policy covered, and that in this situation that issue should have been 
submitted to the jury. To this we cannot agree. 

[1, 2] The meaning of a contract is not to be gathered from any isolated term 
or expression, but depends upon a fair interpretation of the instrument taken as a 
whole, and, in construing the contract, words should be given their ordinary mean- 
ing. The insuring clause indemnifies defendant’ against loss from liability for 
damages on account of bodily injuries accidentally suffered by any person by reason 
of the maintenance and operation of an automobile sales agency, garage, or station, 
including repairs shops, if any. And in the statements which are made by defendant, 
which are a part of the policy and warranted to be true, the defendant, in describing 
the complete description of the operations covered by this policy, includes: 

“All work incidental and necessary to the conduct of the assured’s business of 
operating automobile garage, sales agency and service station,” etc. 

And in statement 5, with reference to the adjustment of the premium to be paid 
for the policy, it is prescribed that the adjustment of such compensation “shall in- 
clude the entire compensation earned by all employees engaged in the operations 
described above.” 

It is not controverted but that under the record before us it appears conclusively 
that the deiendant’s sole business was that of conducting a general automobile repair 
shop and service station, which included the towing in of automobiles to the defend- 
ant’s shops for general repair work, overhauling, body work, and painting. Clearly 
in that situation, if the defendant had desired the policy of insurance to cover merely 
an isolated department oi its business, it would have been a simple matter to have 
expressed such limitations in the policy itself. This defendant failed to do. The 
policy, in our view, was intended to cover any liability that might arise in the conduct 
oi the assured’s business including defendant's repair shops, and the defendant’s own’ 
language in statement 4 to the effect that operations of the policy is to cover “all work 
incidental and necessary to the conduct of the assured’s business,” etc., clearly and 
unambiguously shows that the policy was intended to cover all phases of the defend- 
ant’s business, and that without limitation as to any department thereof. In this situ- 
ation, as was said in the case of New Amsterdam Casualty Co. v. Mesker, 128 Mo. 
App. 183, 106 S. W. 561, if the intention was to restrict such language to operations 
in any particular department or any particular branch of the business, it was easy 
to have said so in unmistakable language. All the evidence shows that the defendant 
had but one business, and the policy includes all of that business within its operations. 

Holding as we do that the language of plaintiff’s policy of insurance was clear 
and unambiguous, its interpretation was properly one for the court as a matter of law. 

In this situation the sole questions that were proper for the jury to determine 
were the total amount of the pay roll of defendant’s business and the number of 
defendant’s executive officers that were to be included in the pay roll. These two 
questions of fact were properly submitted to the jury and there is abundant evidence 
to sustain the verdict. 

The appellant presents no other assignments of error which need be specifically 
adverted to in this opinion. What we have ruled above disposes also of the questions 
raised here as to the second count. 

It follows from what we have said above that the judgment is for the right 
party, and no error appearing ther ein prejudicial to any right o fthe defendant, the 
judgment should be and is hereby ordered affirmed. 

Daues, P. J., and Nipper, J., concur. 
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COLLINS v. PHCENIX ASSUR. CO., LIMITED, OF LONDON. (No. 15714.) 
(Kansas City Court of Appeals. Missouri. June 14, 1926. Rehearing 
Denied July 6, 1926.) 

285 Southwestern Reporter 783 

2. TRIAL—INSTRUCTION DIRECTING VERDICT FOR INSURED ON 
AUTOMOBILE THEFT POLICY, IF CAR WAS NOT RENTED AND 
INSURED MADE STATEMENT AS TO TIME AND CAUSE OF LOSS 
AND DAMAGE, HELD NOT REVERSIBLE ERROR AS BEING INCON- 
SISTENT OR MISLEADING, THOUGH RENTAL OF CAR WAS AD- 
MITTED IN SUCH STATEMENT, IN VIEW OF OTHER INSTRUC- 
TIONS. 

Instruction directing verdict on insurance policy covering theft of automobile, if 
insured “never at any time rented said automobile to any person” and rendered signed 
and sworn statement to insurer stating knowledge and belief as to time and cause of 
loss and damage, /ield not reversible error as being inconsistent or misleading, though 
rental of car was admitted in such ‘statement, in view of other instructions that 
insurer was not liable if car was rented, and that insured was bound by statement in 
proof of loss in absence of fraud in inducing her to sign. 

(For other cases, see Trial, Dec. Dig. § 296[2].) 

5. INSURANCE—ASSESSMENT OF PENALTY AND ATTORNEY’S FEES 
IN SUIT ON AUTOMOBILE THEFT POLICY HELD PROPER, WHERE 
THERE WAS EVIDENCE THAT ADJUSTER INSERTED FALSE IN- 
FORMATION IN PROOF OF LOSS AND INSURED WAS FRAUDU- 
LENTLY INDUCED TO SIGN IT. 

In suit on automobile theft policy, assessment of $50 penalty and $150 attorney’s 
fees as damages held proper, where there was evidence that adjuster inserted false 
information in proof of loss to effect that insured car was rented to defeat recovery 
and insured was fraudulently induced to sign it without reading it. 

(For other cases, see I4t..urance, Dec. Dig. § 602.) 

Appeal frum Circuit Court, Jackson County; Nelson E. Johnson, Judge. 

“Not to be officially published.” 

Action by Ella A. Collins against the Phoenix Assurance Company, Limited, of 
London. Judgment for plaintiff, and defendant appeals. Affirmed. 

Bruce Barnett, of Kansas City, for appellant. 

Illus M. Lee, of Kansas City, for respondent. 

BLanp, J. This is an action upon a policy oftheft insurance written upon plain- 
tiff’s Ford touring car. There was a verdict and judgment in favor of plaintiff in the 
sum of $500 and interest, together with $50 penalty and $150 attorney’s fee for vexa- 
tious refusal to pay. Defendant has appealed. 

This is the second appeal in the case. See Collins v. Assurance Co., 215 Mo. 
App. 683, 258 S. W. 732, where the principal facts may be found. The evidence at 
the second trial was substantially the same as that at the first, with the exception 
that in the latter trial defendant’s adjuser tetsified that he procured the statement 
signed by plaintiff, and that the statement as introduced in evidence by defendant was 
as plaintiff gave it. The defenses to the suit were twofold: First, that plaintiff rented 
and delivered possession of the automobile to one Thompson, in whose possession it 
was when stolen, in violation of the terms of the policy against renting the car; and, 
second, that the policy provided for proof of loss to be given, and that the statement 
signed by the plaintiff was the only proof of loss made, and that this statement 
shows that plaintiff rented the automobile to Thompson, and it was stolen while in 
his possession, that the statement showed the policy had been violated. In plaintiff’s 
instruction No. 1 directing a verdict, not only plaintiff’s whole case but the two defenses 
relied on were attempted to be covered at least in part. As to the first defense, the 
instruction had the jury find that plaintiff “never at any time rented said automobile 
to any person,” and as to the second defense, in so far as it relates to furnishing 
proof of loss, that plaintiff on August 26, 1918, notified defendant that the automobile 
had been stolen and on that day “rendered a statement to the defendant, signed and 
sworn to by plaintiff, stating her knowledge and belief as to the time and cause of 
plaintiff's loss and damage.” 

[1, 2] Defendant claims that the instruction should have contained a nmber of 
things that were left out and is faulty in other respects, but does not give any reason 
why a number of the assignments against it are well taken or cite authority therefor, 
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and we may ignore all of the points made against it except those that are explained 
in the brief. In reference to these matters, it is claimed that the two quotations that 
we have made from the instruction are inconsistent with each other and misleading; 
that the instruction first has the jury find that the car was not rented, and then that 
it was, if the statement plaintiff signed and swore to was one “stating her knowledge 
and belief as to the time and cause of plaintiff’s loss and damage,” then plaintiff rented 
the car to Thompson, because the statement so shows. It is claimed that the in- 
struction authorizes a recovery even though the jury should find that the statement 
was the truth, whereas, if the same contained the truth, the plaintiff rented the car to 
Thompson, and she cannot recover; that the instruction is fatally defective because 

‘* * * Tt does not submit the question as to whether plaintiff’s said signed state- 
ment was a true and correct transcription of the questions asked her by defendant’s 
adjuster and of her answers thereto at the time of her examination. * * * The instruc- 
tion authorized recovery even though plaintiff’s statement was willfully false.” 

[3] Upon their face the two quotations that we have made from the instruction 
are at variance. This does not necessarily mean that the instruction was fatally 
erroneous, for the reason that, reading together all of the instructions in the case, 
the jury could not have been misled as to the meaning of plaintiff’s instruction No. 1 
and the cause should not be reversed. While that instruction covers plaintiff’s entire 
case and directs a verdict, there is no question but that, as far as plaintiff’s case is con- 
cerned, it submits all of the facts necessary for plaintiff to recover. State ex rel. 
v. Ellison, 272 Mo. 571, 199 S. W. 984. Plaintiff, if she had seen fit, could have left 
out any mention of the defenses as long as the latter were fully covered by defend- 
ant’s instruction. State ex rel. v. Cox, 307 Mo. 194, 270 S. W. 113, and cases therein 
cited. 

Reading all of the instructions, we find that plaintiff’s instruction has the jury find 
that the policy was in full force and effect the day the automobile was stolen, and 
that plaintiff at all times complied with all of the terms and conditions of the policy. 
Defendant’s instruction B told the jury that defendant was not liable for any theft 
occurring while she rented or hired the car, and, if they believed that plaintiff rented or 
hired it to Thompson or “consented either by worl or action to said automobile being 
taken by said Thompson, plaintiff is not entitled to recover.” Defendant’s instruction 
C told the jury that, if at the time Thompson took the automobile— 

‘“* * * plaintiff expected said Thompson to do so, and that plaintiff did not use 
such means as were reasonably within her power to prevent said Thompson from 
taking said automobile, but permitted him to take the same, and that plaintiff expected 
said Thomson to pay for the use of said automobile, then your verdict should be 
in favor of the defendant.” 

Defendant’s instruction D told the jury that plaintiff’s duty under the policy was: 

“* * * To render to the defendant insurance company a sworn statement in writing 
in proof of loss, and, in rendering such sworn statement in writing, it was the duty of 
the plaintiff to state the facts correctly and truthfully, and plaintiff is bound by said 
statement, unless you believe from the evidence that some deception or fraud was 
practiced upon the plaintiff to induce her to sign such statement without reading the 
same. 

We think the jury as intelligent men would not be misled by that part of plaintiff's 
instruction that we have quoted, in view of the issues and the other instructions in 
the case. It will be remembered that plaintiff’s whole theory of recovery was that the 
car was not rented. The case was fought out around the question as to whether the 
car was or was not rented; defendant claimed that it was and plaintiff that it was not. 
The jury must have found, in view of all of the instructions, that it was not rented. 
The jury, in plaintiff’s instruction No. 1, were required to explicitly find that “plaintiff 
never at any time rented said automobile to any person.” Defendant’s instructions B 
and C also plainly told the jury that, if plaintiff rented the car, she could not recover. 

If the jury in reading plaintiff’s instruction got the impression that plaintiff was 
not bound by her statement, assuming to be true defendant’s evidence tending to show 
that she stated her true knowledge and belief (that is, that the car was rented) at 
the time she made and signed the statement, then, of course, the instruction was mis- 
leading. It would appear that the words contained in the second quotation from 
plaintiff's instruction were intended to be more on the question of making the proof 
of loss required by the policy than on the effect of the statements therein contained as 
admissions. The effect of the statement as containing admissions of plaintiff was fully 
covered in defendant’s instruction D. Reading all of the instructions together, it would 
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appear that the part of plaintiff’s instruction contained in the second quotation there- 
from refers to the statement that plaintiff related to the insurance adjuster rather 
than the statement as it was when it was signed by plaintiff. Of course, the jury 
could not get the impression from reading these instructions that plaintiff’s instruction 
authorized recovery, “even though plaintiff's statement was willfully false.” No one 
was claiming at the trial that plaintiff gave a willfully false statement. Defendant 
claimed that the statement was true, and plaintiff claimed that the statement was 
never given as it appeared in the writing. There would have been no object whatever 
in plaintiff’s falsely stating that the car was rented to Thompson. This circumstance 
would not have been in her favor but against her. The only question was as to 
whether the statement was binding upon her. In the former appeal we held that the 
statement was not binding upon plaintiff as a matter of law, as there was sufficient 
explanation of it for the consideration of the jury. From what we have said, the jury 
could hardly have arrived at the wrong conclusion in reference to the matter as to 
whether the instruction submits to the jury that plaintiff was not bound in any event 
by the statement, assuming that it contained what she told the adjuster as defendant’s 
evidence at the last trial tended to show. 

Out of the presence of the jury it was developed by the defendant in the exami- 
nation of the witness, Caroline Kinsey, plaintiff’s daughter, that, when the car arrived 
at plaintiff's home where it was stolen, her mother first alighted from the car and 
then the witness and her husband; that plaintiff went ahead into the house; that when 
the witness reached the terrace, which was 25 feet from the porch and about 8 feet 
from the automobile, her mother had entered the house and was not in hearing dis- 
tance of the witness; that at this time the witness saw Thompson getting into the 
front seat of the car, and she said to him: “You are not taking the car.” “We are 
going to the country, and be sure and be back by 4 * * * 4 or 5.” Mrs. Kinsey's 
testimony tended to show that she had heard plaintiff refuse over the phone to let 
Thompson have the car in question, and that at the time she made the above state- 
ments she had heard no conversation other than that he could not have the car. Under 
examination by plaintiff’s attorney, the witness stated in reference to the statement in 
controversy that when she made the statement she thought “it was very funny about 
him driving away; I had heard no conversation other than he could not have the car, 
* * * and | had heard no conversation in the car from where he got into our home, 
and I did think it quite funny * * * that he should drive off with the car.” 

[4] Defendant offered these statements of the witness, made at the time of the 
taking of the car, before the jury, as a part of the res gestae. Upon plaintiff’s objection, 
the court refused the offer. It is now insisted that the court erred in this respect. 
We do not feel that we would be justified in disagreeing with the conclusion of the 
trial court that this testimony was inadmissible. The statement, “You are not taking 
the car,” might possibly be a part of the res gestae, but that part standing alone 
would not agsist the defendant in any respect. Defendant of course claims that all 
of this testimony was relevant as going to show that the car was taken by Thompson 
with the consent of plaintiff. The part of the witness’ testimony last quoted would 
indicate that Thompson was not to take the car; the other part of the testimony, to 
wit, the statement of the w:ness, “We are going to the counry and be sure and be 
back by 4 * * * 4 or 5”; seems to have been merely a voluntary statement of the 
witness, based upon some information she had previously obtained, and not necessarily 
a spontaneous statement tending to characterize the act of Thompson in taking the 
car. This latter quotation from the testimony of the witness would indicate that she 
had had some previous conversation with her mother, the plaintiff, in reference to 
going to the country later in the day, and her statement relates to that occurrence 
and a future intention rather than characterizing the act of Thompson. It would 
seem that the statement was attributable more to other transactions than illustrating, 
explaining, or interpreting the transaction that was then taking place, even though it 
was a part of that transaction. It is extremely doubtful whether the statements of 
the witness bear out defendant’s construction placed upon them. On the contrerv, they 
appear to show surprise on the part of the witness that the car was be:nv taken by 
Thompson. Where the question is in doubt as to whether or not the testimony is a 
part of the res gestz, it is the practice of appellate courts to defer to the trial court. 
22 C. J. 448, 449, 460. 

[5] It is insisted that plaintiff’s instruction was erroneous in authorizing assess- 
ment of damages by way of penalty and attorney’s fee. There is no merit in this 
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contention. Under defendant’s instruction D, the jury evidently found that there 
was some deceit or fraud practiced upon plaintiff to induce her to sign the statement 
without reading it. If, as a matter of fact, plaintiff told the adjuster the truth, and 
he inserted false information in the statement such as to defeat recovery, that is, 
to the effect that the car was rented, then the penalty was properly assessed. The 
jury evidently believed that the adjuster was guilty of this conduct. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


UNITED STATES CASUALTY CO v. BREESE 
(Court of Appeals of Ohio, Lucas County. Jan. 19, 1925.) 
153 Northeastern Reporter 206. 
INSURANCE. 

Failure of motor bus operator to notify. his insurance carrier of action against 
him for damages for personal injuries, as required by policy, held to bar any recovery 
by plaintiff in such action from insurance company. 

(For other cases, see Insurance, Dec, Dig. § 539[5].) 

Action by Martha Breese against the United States Casualty Company. Judgment 
for plaintiff, and defendant brings error. Reversed and remanded, with directions.— 
[By Editorial Staff.] 

Doyle & Lewis and Milo J. Warner, all of Toledo, for plaintiff in error. 

Alfred J. Croll and John P. Manton, both of Toledo, for defendant in error. 

Ricuarps, J. In 1922, one Joe Zurawski was operating a motor bus in the city 
of Toledo, which came into collision on May 14th with an auto driven by Martha 
Breese, resulting in serious damage to her and her auto. She brought an action against 
him on September 22, 1922, to recover damages for the injury, and this action re- 
sulted in a judgment in her favor against Zurawski on March 2, 1923, in the sum of 
$1,237.72. Thereafter execution was duly issued on the judgment and returned un- 
satisfied, for want of property on which to levy. 

In order to obtain a license to operate a motor bus, Zurawski had been required 
by the city of Toledo to secure either an indemnity bond or liability insurance, and 
he did, in fact, secure liability insurance of the United States ‘Casualty Company, 
which was in force at the time of the injury to Martha Breese. 

Not having secured satisfaction of her judgment, she brought this action against 
the United States Casualty Company, setting up the foregoing facts and the ordinance 
of the city of Toledo containing a requirement that operators of motor busses should 
secure an indemnity bond or liability insurance, and attaching to her petition a copy 
of the insurance policy issued by the United States Casualty Company to Zurawski. 
The company filed an answer to the petition, which was met by demurrer, and the 
demurrer was sustained to the second, third, and fourth defenses. 

Subsequent to the sustaining of the demurrer, the case was tried on its merits, 
resulting in a verdict by direction of the court and a judgment thereon in favor of 
the plaintiff for $1,309.72. Counsel for the Casualty Company, in their brief, rely 
solely on the claimed error of the court in sustaining the demurrer to the second 
defense, and the case has been presented to this court on that claim alone. 

The second defense of the Casualty Company avers that the contract and policy 
of insurance attached to the petition contained, among other conditions and covenants, 
the following : 

“Condition B. In the event of accident, the assured shall give immediate written 
notice thereof to the company, and forward to the company forthwith after receipt 
thereof every process, pleading, and paper of any kind relating to any and all claims, 
suits, and proceedings. The assured shall give to the company full co-operation, and, 
whenever requested by the company, shall aid in securing information and evidence 
and the attendance of witnesses, and in prosecuting appeals.” 

The company avers that the assured failed and neglected to forward, transmit, 
of convey to it any process, pleading, or paper of any kind served upon him, or to 
inform it of any such process, pleading, or paper forthwith after the receipt thereof 
by the insured, but in direct violation of condition B did not advise or inform it of any 
pending suit against the assured. The Casualty Company further avers that it had 
no information as to said suit until several weeks after process was served upon the 
assured, and after he had procured an attorney, and said attorney had prepared and 
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filed an answer in the cause, and that summons was served on the assured on Septem- 
ber 25, 1922, an answer filed by his personal attorney on October 18, 1922, and that the 
assured did not communicate with the company with reference to such action until 
November 9, 1922. 

The Casualty Company averred that by reason of the aforesaid violation of con- 
dition B by the assured prior to the rendition of the judgment of March 2, 1923, the 
defendant was discharged from any and all liability under and by reason of the con- 
tract of insurance. 

The rights of the parties to this action depend upon and are limited by the 
terms of the policy of liability insurance issued by the United States Casualty Com- 
pany, construed in connection with the ordinance passed by the city of Toledo and 
the statute controlling such insurance. Section 5 of the ordinance enacted by the city 
of Toledo requires operators of motor busses to file with the department of finance a 
liability insurance policy, and provides, among other things, that the insolvency of 
the person insured shall not release the insurance company from the payment of 
damages for injury sustained or loss incurred, and, in the event that execution against 
the insured person is returned unsatisfied, provides that an action may be maintained 
by the injured person against the insurance company direct “under the terms of the 
policy” for the amount of the judgment in said action, not exceeding the amount of the 
policy. It will thus be seen that the city ordinance explicitly makes the right of 
recovery dependent upon the terms of the policy of insurance held by the operator 
of the motor bus. 

Condition B becomes, then, an important part, and, indeed, the essence, of the 
contract existing between the Casualty Company and Zurawski, and whatever rights 
the injured party, Martha Breese, may have, can only exist under and by virtue of 
the obligations cast upon the company by that policy, and can only be enforced in 
accordance with its limitations. In the absence of the policy she would have, of 
course, no right of recovery as against the company, and in view of the existence 
of the policy she has such right, and such right only, against the company, as is pro- 
vided by the policy. The policy, in unequivocal terms, provides, as an essential condi- 
tion of recovery, that the assured shall give immediate written notice to the com- 
pany of an accident, and shall forward to the company every process, pleading, and 
paper relating to the suit. These requirements are averred not to have been com- 
plied with by the assured. Similar language in liability insurance policies has been 
construed in decisions of various courts. Our Supreme Court had such a policy 
under consideration in Travelers’ Insurance Co. v. Myers & Co., 62 Ohio St. 529, 57 
N. E. 458, 49 L. R. A. 760. In that case the corresponding stipulation of the policy 
read as follows: 

“Immediate written notice shall be given this company of any accident and of 
all alleged injuries, together with copies of all statements made by employees, and all 
other information in possession or knowledge of the insured in any way relating to such 
accident or liability therefor.” 


“In construing that provision, the Supreme Court, speaking through Davis, J., used 
the following language: 

“It is obvious that this stipulation is of the essence of the contract in insurance 
of this kind. It is not merely a stipulation as to the form of bringing to the notice 
of the insurer the fact of a loss, as in policies of fire and life insurance.” 

The court, in further consideration of the provision, gave the reasons for the 
necessity of such a requirement as follows: 

“In insurance of this character it is a matter of the first importance to the insurer, 
who may be forced to become the real defendant in a law suit against the insured 
employer, to be speedily informed of all the facts and witnesses concerning a possible 
litigation. In a very little time the facts may in a great measure fade out of memory, 
or become distorted, witnesses may go beyond reach, physical conditions may change, 
and, more dangerous than all, fraud and cupidity may have had opportunity to perfect 
their work. Therefore this stipulation is vital to the contract.” 

This decision as to the construction of such a provision in a policy of liability 
insurance was followed in Employers’ Liability Assurance Corp. v. Roehm, 99 Ohio 
St. 343, 124 N. E. 223, 7 A. L. R. 182, where the condition was pronounced to be 
of the essence of the contract. In the face of these direct holdings of the Supreme 
Court, we do not feel at liberty to give any other construction to the terms of condi- 
tion B in the policy in the case at bar. 

A similar decision was rendered in the case of Jefferson Realty Co. v. Employers’ 
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Liability Assurance Corp., 149 Ky. 741, the court saying, in the course of the opinion, 
on pages 747 and 748 (149 S. W. 1011), that it was wholly immaterial whether or not 
the company was prejudiced by the delay, and that a reasonable compliance with the 
conditions of the contract relating to notice was indispensable to fix liability. To the 
same effect is Phoenix Cotton Oil Co. v. Royal Indemnity Co., 140 Tenn. 438 205 S. W. 
128. The Supreme Judicial Court of Massachusetts, in Lorando v. Gethro, 228 Mass. 
181, 117 N, E. 185, 1 A. L. R. 1374, reached a similar conclusion. 

From the fact that the injured party, Martha Breese, has no rights in this case 
except such as arise under the policy, construed in connection with the legislation 
authorizing it, the conclusion necessarily follows that she has no greater rights against 
the insurance company than were held by Joe Zurawski, the assured, and such was 
directly held in Cogliano vy. Ferguson, 245 Mass. 364, 139 N. E. 527. 

From what has been said it follows that the trial court erred to the prejudice of 
the company in sustaining the demurrer to the second defense contained in the answer, 
and in directing a verdict, and the judgment is therefore reversed, and the cause 
remanded to the court of common pleas, with directions to overrule the demurrer to 
the second defense, and for further proceedings. 

Judgment reversed. 

Chittenden and Young, JJ., concur. 
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MISCELLANEOUS 


COMMONWEALTH ex ret. O’NEIL, Ins. Com’r, v. UNION CASUALTY 
INS. CO. 
Appeal of DE HAVEN. 
(Supreme Court of Pennsylvania. June 26, 1926.) 

134 Atlantic Reporter 435. 

1. INSURANCE. 
Pending suit against insurance company can no longer be prosecuted after decree 

of dissolution of such company under Act June 1, 1911 (P. L. 599; Pa. St. 1920, 

§§ 12459-12465). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

2. INSURANCE—FAILURE TO PRESENT TO INSURANCE COMMIS- 
SIONER EVIDENCE TO SUBSTATIATE CLAIM AGAINST DIS- 
SOLVED INSURANCE COMPANY HELD FATAL TO RECOVERY 
THEREON (ACT JUNE 1, 1911, § 7 [P. L. 599] RE-ENACTED IN ACT 
MAY 17, 1921, § 510 [P. L. 789; PA. ST. SUPP. 1924, § 12490A510]). 

Failure to present to insurance commissioner evidence in substantiation of claim 
against insurance company dissolved under Act June 1, 1911, § 7 (P. L. 599), held 
fatal to recovery thereon, in view of Act May 17, 1921, § 510 (P. L. 789; Pa. St. 
Supp. 1924, § 12490a510), though exceptions were filed in court and with commissioner 
after filing of his account requesting court to appoint auditor or hear evidence itself. 

(For other cases, see Insurance, Dec. Dig. § 51.) 

3. INSURANCE. 

Claimant against insurance company, dissolved under Act June 1, 1911 (P. L. 599; 
Pa. St. 1920, §§ 12459-12465), must submit claim to insurance commissioner within 
time fixed by public notice. 

(For other cases, see Insurance, Dec. Dig. § 51.) 


Appeal from Court of Common Pleas, Dauphin County; John E. Fox, Judge. 

Proceeding by the Commonwealth, on the relation of J. D. O'Neil, Insurance 
Commissioner, against the Union Casualty Insurance Company. From a decree dis- 
missing exceptions of George W. De Haven to the use of the George W. De Haven 
Company and confirming the account of the Insurance Commissioner, the exceptor 
appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, Sadler, 
and Schaffer, JJ. 

Francis M. McAdams, and Thomas James Meagher, both of Philadelphia, for 
appellant. 


Wm. N. Trinkle and Bell, Trinkle, Truscott & Bell, all of Philadelphia, and 
Geo. W. Woodruff, Atty. Gen., for appellee. 


ScuarFer, J. In pursuance of the Act of June 1, 1911 (P. L. 599; Pa. St. 1920, 
§§ 12459-12465), it having been determined by the court below in proceedings brought 
against the Union Casualty Insurance Company that it was insolvent and that any 
further transaction of business would be hazardous to its policyholders, creditors, and 
the public, the corporation was, by decree, on December 19, 1916, dissolved, its 
corporate existence ended, and the liquidation of its business ordered by and under 
the direction of the insurance commissioner. At the time of the appointment of 
the liquidator, suit was pending in the common pleas of Philadelphia by appellants to 
recover from the company $231.193.35. This suit was not brought to trial and on 
November 8, 1922, the insurance commissioner presented his petition to the court 
wherein the action was pending praying for its abatement. To this petition appellants 
filed an answer, in which, among other matters, it set forth that the insurance com- 
missioner, in the year 1918, had given notice by advertisement that claims against the 
company must be proved not later than January 1, 1919, that because of the pendency 
of their suit the subject-matter of their claim against the company had never been 
proved by appellants, that no account had been filed by the insurance commissioner in 
the common pleas of Dauphin county, which had jurisdiction thereof, and suggest- 
ing, as the reason why the suit should not be abated, that, if such action were taken, 
appellants would be without redress for the indebtedness due to them, because the 
period fixed by the commissioner for the submission to him of claims against the 
company had long since expired, and that no harm had been or would be done to ‘any 
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other party in interest by the consideration of appellants’ claim in that proceeding, 
because no account had yet been filed. It was further suggested by appellants that, if 
the commissioner was entitled to relief on his petition to abate, “the interests of 
justice would demand that, instead of the prayer of the petitioner being granted in 
the form prayed for, a transcript of the entire record in this present action should 
be ordered to be transmitted to the said court of common pleas of Dauphin county for 
appropriate action to the end that our claim may be considered, preserved, and pro- 
tected.” 

[1] Acting upon appellants’ request the common pleas of Philadelphia made an 
order discharging the rule to abate the suit and directing that the entire record be 
forwarded to the common pleas of Dauphin county. This order was made October 1, 
1923; at that time no account had been filed by the commissioner, and none was filed 
until April 23, 1924. After the decree of dissolution of the company, appellants 
could no longer prosecute their suit. Zimmerman v. Puro Coal Co., 286 Pa. 108, 
133 A. 34; Martyne v. American Union Fire Insurance Co. of Phila., 216 N. Y. 183, 
110 N. E. 502 (in which a Pennsylvania corporation had been dissolved under the 
very act we are considering) ; Mott v. Pennsylvania R. R. Co., 30 Pa. 9, 25, 72 Am. 
Dec. 664; 14 A. C. J. 1200; 5 Thompson on Corporations (2d Ed. 1910) § 6562. 

No steps were taken by appellants to substantiate their claim before the commis- 
sioner, and the latter, when he filed his account, disallowed the claim which was for 
10 per cent. on the gross premiums received by the company for the years 1910-1915, 
inclusive, in pursuance of a sole “agency director” contract between it and appellant, 
De Haven, assigned by him to the De Haven Company. The grounds given for the 
disallowance are that the claimant was a foreign corporation not registered, and 
therefore not entitled to do business in this state; that the contract was executed in 
bad faith, was never lawfully authorized by the board of directors of the insurance 
company, was not made known to the insurance department; that there is no valid 
basis for the commissions claimed; that any such contract, had it been known to the 
insurance department, would have caused the rescission of the right of the company 
to do business in this state or elsewhere; and for further reasons not necessary to be 
mentioned. The commissioner used for the basis of his determination the statement of 
claim and affidavit of defense filed in the common pleas of Philadelphia, which was 
all that was before him. 

[2] The Act of June 1, 1911, § 7 (reenacted in the Act of May 17, 1921 [P. L. 
789, §510; Pa. St. Supp. 1924, § 12490a510]), provided: 

“When the commissioner has, in pursuance of the provisions of this act, liquidated 
any such corporation, he shall, as soon as the assets thereof have been converted into 
money, file a complete account in the court of common pleas of the county in which 
the proceedings were instituted ; showing all deposits and assets of said corporation, all 
the moneys paid to him on account of the same, all exceptions filed to any claims or 
accounts, all payments made or contracted for by him, and the scheme of distribution 
to creditors, policyholders, or stockholders; which said account shall be preceded [pro- 
ceeded] with and passed upon as other accounts are passed upon in said court. If 
exceptions have been filed with the insurance commissioner, the same shall have the 
same force and effect as if filed in the court, to the said account.” 

This contemplates full proof of claims before the insurance commissioner as 
liquidator in order that he may lay before the court a scheme of distribution, which 
he could not do if claimants did not prove before him what was due to them. Appel- 
lants’ counsel contend that, while the commissioner is entitled to make inquiry into 
the merits or demerits of any claim, his action thereon is not so far conclusive that 
the court acts only as a reviewing body on the evidence presented to him. They sum 
up their position in their reply brief, where they say: 

“The statutory liquidator is, in the light of the correct interpretation of the 
statute entitled to ‘liquidate’ the claim in the sense, in the first instance, of passing 
upon its validity or invalidity. But these appellants contend that this conclusion is 
not final in any sense. It is not final in the sense that the reviewing court is not 
entitled, either by an auditor or by one of its judges or by referring the matter back 
to the insurance commissioner to take evidence afresh.” 

We think this position of appellants and this construction of the statute a mis- 
taken one. The liquidator was the official constituted by the law to hear proofs of 
all claims. Failure to present evidence in substantiation of a claim to him was fatal 
to recovery thereon. Not until after his account was filed in the common pleas of 
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Dauphin county did appellants move the court for the appointment of an auditor or: 
in the alternative that the court should hear the evidence which they had to offer. 
The appellants argue that the insurance commissioner is in effect a mere receiver and 
therefore has no power to pass upon claims. We do not so regard him, his powers 
under the act are much more extensive. While he is a gatherer of assets, he is also i in 
effect an auditor. What was said by the Supreme Court of the United States in 
Relfe vy. Rundle, 103 U. S. 222, 26 L. Ed. 337, has much pertinence to the status of 
the liauidator in the pending case: 

“Relfe is not an officer of the Missouri state court, but the person designated by 
law to take the property of any dissolved life insurance corporation of that state, and 
hold and dispose of it in trust for the use and benefit of creditors and other parties 
interested. The law which clothed him with this trust was, in legal effect, part of the 
charter of the corporation. * * * He is an officer of the state, and as such represents 
the state in its sovereignty while performing its public duties connected with the 
winding up of the affairs of one of its insolvent and dissolved corporations. His 
authority does not come from the decree of the court, but from the statute. * * * Every 
person who deals with it [the corporation] * * * is bound to take notice of the provi- 
sions which have been made in its charter for the management and control of its 
affairs both in life and after dissolution.” 

[3] Appellants contend that they have been denied a hearing, but this cannot be 
so as they had full opportunity to be heard after notice to all claimants. They were 
bound to submit their claim to the commissioner within the time fixed by the public 
notice given by him, and which appellants admit they knew of; not having done so, 
they are barred from participating in the fund. Ferguson v. Yard, 164 Pa. 586, 30 
A. 517. They had almost six years following the notice and before the filing of the 
account to make application to the liquidator for permission to present their evidence, 
but made no move in that direction. If they believed they could adjudicate their 
rights in the common pleas of Philadelphia and therefore did nothing before the liquida- 
tor, they abandoned that position when, in their petition to that court, they asked 
that the record of the suit should be certified to the common pleas of Dauphin county 
to save their position in the proceeding there. 

Appellants filed exceptions with the liquidator and in the court below after the 
filing of his account, but they did not request of the liquidator that they be heard, 
but ignored him, and requested the court to appoint an auditor or to hear the evidence 
itself. This was not in accord with the provisions of the act. The court held and 
properly so that, since there was no evidence before it such as is required by the 
statute and upon which the exceptions to the account could rest, they shall be dismissed 
and the account confirmed. 

We think it unlikely, from our examination of the issue as it was made by the 
statement of claim and affidavit of defense, that there could have been anything re- 
covered by appellants on their claim had it been duly presented to the commissioner. 
There are reasons of public policy affecting such contracts as appellants had with the 
insurance company which would go a Iong way toward preventing its enforcement at 
least against a company which was insolvent. 

The order of the court below, dismissing the exceptions and confirming the account, 
is affirmed at the appellants’ cost. 


COMMONWEALTH ex ret. O’NEIL, Ins. Com’r, v. UNION CASUALTY INS. 
CO. AppeaAL or HAMMON, et At. 
(Supreme Court of Pennsylvania. June 26, 1926.) 
134 Atlantic Reporter, 437. 

1. INSURANCE—PETITION TO COURT, PRAYING THAT ACCOUNT 
OF LIQUIDATOR OF DISSOLVED INSURANCE COMPANY BE RE- 
FERRED BACK TO HIM, WITH DIRECTIONS TO PROCEED 
FURTHER WITH CERTAIN LITIGATION, HELD PROPERLY DIS- 
MISSED. 

Petition to court, praying that account of insurance commissioner as liquidator 
of dissolved insurance company be referred back to him with directions to proceed 
further with certain litigation, held properly dismissed, since such application should 
have been made to liquidator. 


(For other cases, see Insurance, Dec. Dig. § 44.) 
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2. INSURANCE. ; 

Insurance commissioner as liquidator of dissolved insurance company must pro- 
ceed with litigation to collect alleged assets of such company, if he believes further 
assets would be realized thereby. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Court of Common Pleas, Dauphin County; John E. Fox , Judge. 

Proceeding by the Commonwealth, on the relation of J. D. O’Neil, Insurance 
Commissioner, against the Union Casualty Insurance Company, in which Ardon P. 
Hammond and others filed a petition praying that the account of the commissioner be 
referred back to him with directions to proceed further with certain litigation. From 
a —— dismissing the petition and confirming the account, the petitioners appeal. 
Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, Sadler, 
and Schaffer, JJ. 

Wm. H. Whitaker and Walter B. Gibbons, both of Philadelphia, for appellants. 

= Y. C. Anderson, Deputy Atty. Gen., and Geo. W. Woodruff, Atty. Gen., for 
appellee. 

ScHarFFer, J. We have set forth in the opinion in the preceding case (De Haven’s 
Appeal, 134 A. 435) sufficient facts connected with the liquidation of the Union Cas- 
ualty Insurance Company to make clear the situation existing in this proceeding. 

[1] Appellants filed a petition in the common pleas of Dauphin county on Decem- 
ber 26, 1924, praying that the account of the liquidator, then before the court for con- 
firmation, be referred back to him, with directions to proceed further with certain 
litigation to collect alleged assets belonging to the insolvent corporation. This litiga- 
tion was pending in the common pleas of Philadelphia, and had been started by a 
stockholder and certain creditors of the corporation. The bill in equity which they 
filed charged a misapplication of assets of the company by the defendants named 
therein. Appellants did not make their application to proceed with the litigation to 
the liquidator, but waited until his account was filed, and then presented their petition 
to the court. As has been pointed out in the preceding opinion, this was not the proper 
way to proceed; the application should have been made to the insurance commissioner, 
the statutory liquidator. No application was made, nor was any exception filed with 
him. Under these circumstances, the court below very properly dismissed the petition 
and confirmed the account. 

[2] In oral argument it was stated that the insurance commissioner has a further 
accounting to make. If this be so, there is no reason why appellants shall not renew 
their application to him. If he can be satisfied that further assets will be realized 
by proceeding with the litigation, it would be his duty to do so. 

The order of the court below is affirmed, at appellants’ cost. 


AMERICAN MINE OWNERS’ MUTUAL, Inc., v. SAM L. MATZ COAL 
CORPORATION. 
(Supreme Court of Appeals of Virginia. Sept. 23, 1926.) 
134 Southeastern Reporter 539. 

1. INSURANCE—EVIDENCE HELD TO SHOW THAT POLICYHOLDER 
ONLY AGREED TO WAIVE PAYMENT OF DIVIDEND ON CONDI- 
TION THAT FOREIGN MUTUAL INSURANCE COMPANY WOULD 
CONTINUE TO DO BUSINESS IN VIRGINIA FOR YEAR 1923. 
Evidence held not to show that policyholder in foreign mutual insurance com- 

pany agreed to accept refund from lowering of rates in lieu of a dividend, but that it 

agreed only to waive payment of dividend on condition that insurance company would 

continue to do business in Virginia for the year 1923. 

(For other cases, see Insurance, Dec. Dig. § 59.) 

2. INSURANCE. 

Foreign mutual insurance company held bound by. decision of commissioner of 
insurance lowering rates for workmen’s compensation insurance, and not entitled to 
demand of insured companies a waiver of their right to dividends for adjusting their 
premiums in accordance with his rulings. 

(For other cases, see Insurance, Dec. Dig. § 59.) 


3. INSURANCE—STATUTE HELD NOT TO AUTHORIZE WORKMEN’S 
COMPENSATION INSURER TO GROUP ITS POLICYHOLDERS BY 
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STATES AND TO REFUSE TO PAY VIRGINIA POLICYHOLDERS 

SAME DIVIDEND PAID POLICYHOLDERS -IN OTHER STATES (PA. 

“+ 1920, § 22101; VIRGINIA WORKMEN’S COMPENSATION LAW, 

§ 75A). 

Pa. St. 1920, § 22101, authorizing insurance companies writing workmen’s com- 
pensation insurance to divide its subscribers into groups in accordance with the nature 
of their business and probable risk of injury therein, held not to authorize Pennsyl- 
vania Mutual Insurance Company to group its policyholders by states, especially in 
view of Virginia Workmen’s Compensation Law (Acts Va. 1918, c. 400), § 75a, and 
to refuse to pay to Virginia policyholders same dividend that it paid to policyholders 
in other states. 

(For other cases, see Insurance, Dec. Dig. § 59.) 

Appeal from Circuit Court, Tazewell County. 

Bill by the Sam L. Matz Coal Corporation against the American Mine Owners’ 
Mutual, Incorporated. From the decree, defendant appeals, and complainant cross- 
appeals. Affirmed. 

Chester D. Fetterhoof, of Huntington, Pa., and C. S. McNulty, of Roanoke, for 
appellant. 

T. C. Bowen, of Tazewell, for defendant. 

West, J. Sam L. Matz Coal Corporation, chartered under the laws of the state of 
Virginia, is engaged in mining coal and manufacturing coke at its mine in Tazewell 
county, Va. 

American Mine Owners’ Mutual, Incorporated, is a Pennsylvania corporation, 
engaged in the business of writing and carrying workmen’s compensation insurance for, 
coal operators. This company, which had theretofore been doing business in Pennsyl- 
vania, Maryland, Alabama, and Kentucky, began to write business in Virginia in 1920. 

Sam L. Matz corporation will be referred to as complainant, and American Mine 
Owners’ Mutual, Incorporated, as defendant. 

In 1919 the general manager and the treasurer of the defendant visited the com- 
plainant and other coal operators in Virginia, and represented to them that the defend- 
ant was a mutual company organized for the purpose of furnishing to coal operators 
compensation insurance at cost; that the net profits would be returned to the policy- 
holders in the shape of dividends, in proportion to the amount of premiums paid to 
them, respectively ; and that it would be greatly to their interest to carry their work- 
men’s compensation insurance with the defendant. 

Accepting the statements and representations of its officers and agents as true, 
complainant secured a policy from the defendant, effective January 1, 1920, for the 
term of one year. On November 3, 1922, complainants also took out a compensation 
policy with the defendant in the name of Sylvia Coal Company, which was owned and 
operated by complainant. Both policies were ‘renewed and continued in force until 
May 31, 1923. On that day defendant canceled all policies in Virginia and retired 
from business in this state. 

According to reports of defendant to the Insurance Commissioner of Pennsyl- 
vania, the accrued surplus of the defendant for 1920 was $122,614; and for that year 
it paid to each policyholder a dividend of 20 per cent. of the amount of the premiums 
charged; the profits for 1921, exclusive of accounts receivable thrown out by the insur- 
ance commissioner of Pennsylvania and a dividend, were $55,473.17; the profits for 
1922, exclusive of the figures mentioned, were $124,372.51; the profits for 1923, 
exclusive of the figures mentioned for 1921 and 1922, were $32,332.95; for the four 
years there was an increase in surplus of $165,016.53. 

The premiums paid by the complainant to defendant or charged to complainant by 
defendant for the year 1920 were $1,063.65; for the year 1921, $3,898.54; for the year 
1922, $4,385.36; and for the year 1923, $2,138.09. 

For the year 1921 neither the complainant nor any other policyholder in Virginia 
received any dividend from the defendant. 

In 1922 the board of directors of defendant by resolution authorized the executive 
committee of the board to fix and declare the dividend for 1921 to be paid policy- 
holders. The executive committee, on June 9, 1922, fixed and declared a dividend of 
15 per cent. on premiums paid by each policyholder for the year 1921, except the 
members or policyholders in the state of Virginia, as to whom no dividend was fixed 
or declared. 


The resolution of the board of directors so authorizing the executive committee 
reads as follows: 
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“That the board of directors hereby directs and authorizes the executive commit- 
tee to group by states for dividend paying purposes all members of the company.” 

No dividend was declared to any policyholder in any state for the years 1922 and 
1923. In September, 1924, defendant recovered a judgment at law against com- 
plainant for $1,982.15 with interest from February 26, 1924, till paid, the same being 
the balance due on premium account. 

Defendant also recovered a judgment against complainant for a balance of 
$127.92, with interest thereon from May 31, 1923, until paid, due on premium account 
on Sylvia Coal Company. 
ssea7a per cent. of the premium paid by the complainant for 1921 amounts to 

584.78. 

The bill in the instant case was filed by complainant, Sam L. Matz Coal Corporation, 
against defendant, American Mine Owners’ Mutual, Incorporated, to enjoin and re- 
strain defendant from collecting by execution or otherwise the two judgments aforesaid. 
A temporary injunction was awarded, and later, upon a final hearing, the court entered 
a decree adjudging that complainant recover of defendant $584.74, with interest from 
June 9, 1922, perpetuating the temporary injunction of January 6, 1925, as to that 
amount, directing that the same be credited upon the judgment aforesaid of defend- 
ant against complainant and Sylvia Coal Company, and dissolving the injunction as 
to the balance then remaining due upon said judgments. 

From that decree an appeal was allowed to this court. 

The assignments of error are as follows: 

“T. That the court erred in not holding the contract between complainant in error 
and defendant in error binding, by which contract the defendant in error agreed that, 
in lieu of making a demand for a dividend for the year 1921, whether earned or 
not, the defendant would accept a refund equal to the difference in premium accord- 
ing to the rate in force January 1, 1921, and the rate as promulgated by Commissioner 
Button and made retroactive for the year 1921. 

“II. That the court erred in holding that the American Mine Owners’ Mutual 
did not have the right to group by states for dividend paying purposes in accordance 
with section 22101, Pennsylvania Statutes. 

“III. That the pleadings in the court below showed conclusively that defendant in 
error does and did owe, when this suit was brought and when judgment was rendered 
by the court below, certain premiums which it had not paid, and that it made no offer 
to pay, and although appellant had given it credit on its account for the difference 
in the premium for the year 1921, which difference amounted to $422.69, and which 
credit defendant in error admits in its brief on page 14 to have been credited as of 
December 20, 1922.” 


FIRST ASSIGNMENT. 


It appears from the evidence that an application was made by the defendant to 
the commissioner of insurance to raise the rates defendant was then charging the coal 
operators in Virginia. During the time this matter was pending, defendant, think- 
ing Commissioner Button would grant an increase in rates, agreed with the operators 
that the rate, when fixed, should be retroactive to January 1, 1921. It so happened that 
the commissioner lowered the rates, whereby the policyholders who had paid their 
premiums according to the previous rates were entitled to a refund from the com- 
pany from January 1, 1921. J. K. Taggart, one of the directors of the defendant testi- 
fied that : 

“By agreement between Col. Button, the insurance carriers, and the insured com- 
panies, the rate then promulgated was to be retroactive; and Col. Button lowered the 
rate. * * * Under the decision of the commissioner of insurance lowering the rate, 
there was a refund due each of the policyholders from January 1, 1921.” 

This refund, amounting to $422.69, was not paid to Sam Matz €oal Corporation 
in cash, but was credited to it on its premium account on which the judgment above 
referred to was obtained. 

{1] The contention of the defendant, American Mine Owners’ Mutual, is that the 
complainant, Sam L.. Matz Coal Corporation, agreed to accept this refund in lieu 
of a dividend for 1921. 

The complainant contends that there was no such agreement; that the Virginia 
policyholders only agreed to waive payment of any dividend for the year 1921, on 
condition that the defendant insurance company would continue to do business in 
Virginia for the year 1923. 
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While there is some evidence tending to support the defendant’s contention, we 
think the record sustains the contention of the complainant. J. K. Taggart, Virginia 
director for the defendant, on November 22, 1922, wrote C. M. Hanson, vice president 
and general manager of the defendant, that he had held a meeting of the Virginia 
policyholders at which it was in effect agreed that the policyholders would waive the 
15 per cent. dividend for 1921, and the defendant would renew the existing policies in 
the state for another year. 

On December 18, 1922, Hanson wrote Taggart: 

“This is to formally advise you that instructions have been issued to the under- 
writing department to immediately send forth renewals on all Virginia policies. * * *” 

The policies in favor of complainant were actually renewed in pursuance of the 
agreement, but were canceled by the defendant on the 31st day of May, 1923. 

[2] Furthermore, the defendant was bound by the decision of the commissioner 
of insurance as to rates, and the defendant could not demand of the insured com- 
panies a consideration for adjusting their premiums in accordance with his rulings. 


SECOND ASSIGNMENT. 


[3] Section 22101, Pennsylvania Statutes, reads as follows: 

“22101. Grouping Subscribers. The board of directors may divide the subscribers 
into groups, in accordance with the nature of their business and the probable risk of 
injury therein. In such case they shall fix all premiums for each business in such 
group, and for the various classes of employments therein, in accordance with the 
probable risks of injury to the employees in such business and in each class of em- 
ployment therein; and they shall make all assessments, and determine and pay all 
dividends, by and for each group in accordance with the experience thereof; but all 
funds of the association and the contingent liability of all the subscribers shall be 
available for the payment of any claim against the association: Provided, however, 
that (as between the association and its subscribers) until the whole of the contingent 
liability of the members of any group shall be exhausted, the general funds of the 
association and the contingent liability of the members of other groups shall not be 
available for the payment of losses and expenses incurred by such group in excess of 
the earned premiums paid by the members thereof (1915, June 2; P. L. 771, § 17).” 

We find nothing in this statute which authorizes the defendant to group its 
policyholders by states. By its plain and unambiguous language the board of directors 
is only authorized to divide its subscribers into groups “in accordance with the nature 
of their business and the probable risk of injury therein.” (Italics ours.) | i 

The right to group their policyholders depends upon the nature of their business 
as well as the risk of injury therein, and not upon their territorial location. After 
the grouping has been done upon this basis, and not before, has the board of directors 
the power to “determine and pay dividends by and for each group in accordance with 
the experience thereof.” é 7 

Besides, in the Virginia Workmen’s Compensation Law which is made a part of 
the policy contract, the board of directors has no authority to make valid rates. Sec- 
tion 75a of the Virginia act (Acts 1918, C. 400) provides: ; 

“No policy of insurance against liability for compensation, under this act, shall be 
valid until the rate thereof has been approved by the commissioner of insurance.” 

In so far as the Pennsylvania Statute, supra, is in conflict with the Virginia law 
it has no application to policyholders in Virginia. eee ; 

While the record shows that the defendant lost money in its Virginia business, its 
business as a whole was very profitable. Under the circumstances it had no right to 
refuse to pay to the Virginia policyholders the same dividend for 1921 that it paid to 
the stockholders in other states. 

This assignment is without merit. 

In view of the conclusions reached as to the first and second assignments of error, 
a discussion of the third would prove unprofitable. ; : 

As to the assignment of cross-error by the complainant, in which it is claimed 
that it is entitled to an additional credit of at least $822.58 on the defendant’s judg- 
ment against it, we do not think the evidence sustains this contention. 

While the evidence on material points is conflicting we think there is ample evi- 
dence to sustain the conclusions reached by the lower court, and its decree will be 
affirmed. Affirmed. 
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TOPICAL INDEX 


1. Control and Regulation in General. 
§ 3. POWER TO CONTROL AND REGULATE. 


3—Incorporated insurance companies doing intra-state business must conform to laws of state; 
state has power to say what contracts are enforceable, and in what manner and in what 
forum they may be enforced; state has power to protect citizens from unjust discriminatigns 
by insurance corporations under statutes prohibiting unjust discriminations by insurance 
companies between citizens of same class; contract of insurance attempting to make dis- 
tinctions and discriminations is void as to discriminatory clause. Metrepolitan Life Ins. 
Co. v. Lillard. (Okla.) 

3—State may determine who may engage in interstate insurance business within its boundaries, 
~ regulate business and persons engaged therein. Palmetto Fire Ins. Co. v. Beha. 
(U. S.) 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute providing for stay of actions on insurance contracts payable in Russian money, 
or to be performed in Russia, until Russian Government is recognized, held invalid, as 
impairing obligation of contracts. Statute providing for stay of actions on insurance 
contracts, payable in Russian money or to be performed in Russia, until after Russian 
Government is recognized, held violative of due process clause ‘Property.’ Sliosberg v. 
New York Life Ins. Co. (N. Y.) ‘ 

4—Statute exempting proceeds of life insurance policies from debts of deceased held not to 
destroy right to transfer policies by will or assignment. Talcott v. Bailey.( N. D.) 

4—Statutes establishing state fire and tornado fund to furnish fire and tornado insurance on 
property of states, counties, cities, and other political subdivisions held not to abrogate or 
impair right of freedom of contract. Statutes establishing state fire and tornado fund to 
furnish such insurance on property of state, counties, cities and other political subdivisions 
does not violate any express or implied constitutional guaranty of right of local self- 
government. Minot Special School Dist. No. 1 et al v. Olsness. (N. D.) 

4—The insurance statute of Oklahcma was enacted for the protection of the insuring public and 
to regulate the transacting of insurance business within this state. Winston-Norris Co. v. 
King et al. (Okla.) 

§ 6. UNAUTHORIZED INSURANCE. 

6—Regardless of whether unincorporated insurance association was doing business illegally, its 
contracts may be enforced, Whitmire v. Lawrence, Barry and Stone Counties Mutual 
Benefit Association. (Mo.) 

6—Statute making it unlawful for company to make contract insurance except as authorized 
by state laws applies to contracts made with parties residing in state on property within 
or without state. Winston-Norris Co. v. King et al. (Okla.) 1085 

§ 7. LICENSE FEES AND TAXES. 

7—Domestic life insurance company held not entitled, in valuation of capital stock for 1924 
taxation, to deduction of its investment in mortgages of Maryland real estate, though 
———- was not made until August. State Tax Commission et al. v. Eureka Life Ins. 
0. (Ga.) 

7—Policies providing double indemnity for accidental death and annual income during total dis- 
ability in addition to ordinary life features, held taxable both as life and casualty policies. 
New York Life Ins. Co. v. United States. (U. S.) . 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Rev. St. 1919, § 6283, as amended by laws of 1923, p. 234, relative to regulation of insur- 
ance rates having gone into effect after reduction order by Superintendent, is not applicable 
on review by Circuit Court under § 6284 as amended by laws 1923, p. 234. Trial Court 
under Rev. St. 1919, § 6284 as amended by laws of 1923, p. 234, is limited on review of 
order by Superintendent of Insurance reducting rates to such evidence as might have been 
produced iaiere superintendent and must determine case as facts existed then. Rev. St. 
1919, § 6284 as amended, authorizing review of orders of state superintendent of insur- 
ance, in effect when evidence was taken and judgment rendered in trial court, is applicable, 
although not in effect when superintendent’s order was made. Trial court, in reviewing 
order of superintendent of insurance under Rev. St. 1919, § 6284, as amended by laws of 
1923, p. 234, was not limited to investigation of facts before superintendent, but could 
consider any evidence on propriety of order at time it was made.- ‘‘Reasonable profit” 
permitted insurance companies under Rev. St. 1919, § 6283, is to be determined on amount 
cf underwriting business done by company, and not the capital invested. Insurance com- 
pany’s profit on capital and surplus will not be considered as part of the state profits for 
vue makin’ purposes. ‘“‘Unearned premium” is that portion which must be returned to 
insured on cancellation of policy. Method of determining profits of insurance company 
during rate-making test period by estimating face value of unearned premiums held 
erroneous as not taking into account losses paid on policies written before such period. 
In determining earnings of insurance company during rate-making test period, solvency 
test by valuing premiums only at what company would realize on cancellation of policies 
held proper. Proper method of ascertaining profits of insurance company during test 
period is by subtracting losses and expenses from premiums actually received. Interest on 
unearned premiums must be accounted for as part of underwriting earnings of insurance 
companies during test for rate-making purposes. Interest on unearned premiums is a part 
of profit of underwriting business, particularly in view of Rev. St. 1919, § 6281. Increase 
in rates in partial effect during test period held properly considered in determining future 
insurance rates, under Rev. St. 1919, § 6283. Excess commissions paid to brokers who 
control placing of insurance business in larger cities is not to be considered in determining 
insurance rates, under Rev. St. 1919, § 6283. In view of insurance company’s repcrt 
showing net loss during test period, federal income tax held improperly charged as expense 
in determining rates. War tax paid by insurance company during test period, not in force 
at time of reduction of order, is not to be considered in determining proper rate. Order 


1155 































































































































































































































































































The Insurance Law Journal, Vol. 67 


of state superintendent of insurance reducing insurance rates held to have been author- 
ized in view of evidence before referee and trial court. A&tna Ins. Co., v. Hyde, Superin- 
tendent of Insurance. (Mo.) (te RA eae Adee eaek has Chia ve one Rah eeeeen eee 914 
10—Commissioner of Insurance and Banking must see that Rev. St. 1911, Art, 4741, relating 
to standard form policy, is complied with in all insurance policies, in view of Art. 4759, 
and complete Tex. St. 1920, or Vernon’s Sayles’ Ann. Civ. St. 1914, Art. 4493, Subd. 1. 
Gilley v. Missouri State Life Ins. Co. DNs kid whd epee ais 64 Wis ate ania aon wlan Mba etal 867 
§ 11, CONDUCT OF BUSINESS. 
11—IMcorporated insurance companies doing intra-state business must conform to laws of state; 
state has power to say what contracts are enforceable, and in what manner and in what 
forum they may be enforced; state has power to protect citizens from unjust discriminations 
by insurance corporations under statutes prohibiting unjust discriminations by insurance 
companies between citizens of same class, contract of insurance attempting to make dis- 
tinctions and discriminations is void as to discriminatory clause. Metropolitan Life Ins. 
at Or IS IRD or og 6 aa ea ak alah ce i hai ne co a a 847 
§ 12. REGULATION OF AGENTS AND BROKERS. 
12—Act imposing license tax on agents of insurance companies held not to include industrial 
insurance agents. Hoover et al. v. Pate. (Ga.)....... Phe sa WEN eeslaeke coed edeed aes bien 221 
12—Finding that life insurance agent was guilty of “twisting” in making misrepresentations 
to induce insured to change policies held not sustained by evidence. Proceedings charg- 
ngng life insurance agent with “twisting” were judicial, and letters passing between 
third persons in which agent had no part were not binding on him. Brandt v. Beha, 
; BEperent Oc SAMO. EO ES ove sé eatin vies Cokc cee cebdedohsteaesdesacst haves 438 
13%. ——— 
1314—Statute, establishing state fire and tornado fund held not to create indebtedness on part 
of state; claim arising by reason of loss under statute creating fire and tornado fund is 
claim against such fund alone and not debt of state. Minot Special School Dist. No. 1 v. 
Olsness. (N. D.) 
1314—Hail insurance law held not to operate automatically. Hoeck v. Van Camp. (S. D.).. 400 
§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
§ 16. —— WHAT CONSTITUTES “DOING BUSINESS.” 
16—Contract of insurance of foreign fire insurance company in another state held not doing 
business in state where licensed contrary to its laws, and hence was not cause for cancel- 
lation of its license. Foreign insurance company held not doing business in state where 
agent cbhtains and forwards application for its acceptance or rejection at place outside 
state. Acquiescence by purchasers of automobiles in sale contract, which ipso facto gave 
them insurance under agreement made in foreign state, held not procuring of insurance in 


Maw. Veil... Pa meetes Pe AhO BS. RO. 5 Ds AIRS CRs wba wee araere bi scant he. bra eh ear aa ee 1106 
§ 17. —— APPLICATION OF LOCAL LAWS. 
17—Foreign fire insurance company, authorized to do business in New York, held not to have 


violated New York laws as to impairment of capital and surplus. Foreign fire insurance 
held not to have written policies of insurance against theft without, authority therefor. 


Peatite Face 208. 606. Ve Tei EE, so conieals een beaks Fae es oe 0's ees cen atueneene 1106 
| a - SUBJECTION TO SPECIAL REQUIREMENT. 
18—State has power to exclude foreign insurance companies or impose conditions precedent to 
right to do business within its limits. Palmetto Fire Ins Cc. v. Beha. (U. S.)........ 1106 
§ 20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 
20—License to foreign fire insurance company held subject to revocation for cause. License 


of foreign fire insurance company cannot be revoked arbitrarily, though statute gives dis- 
cretionary power, Contract of insurance of foreign fire insurance company in another state 
held not doing business in state where licensed contrary to its laws, and hence was not 
cause for cancellation of its license. State held without authority to revoke foreign fire 
insurance company’s certificate because of business with residents of objecting state, written 
in another state in manner consistent with latter state’s laws. Palmetto Fire Ins. Co. v. 
Baa. Gh) te) os os ieawes : 

a 23. — LOCAL FUNDS AND SECURITIES. 

21—While comity permits state courts to recognize receiver appointed in another country, it 
does not require Ohio courts to recognize alien receiver applying under Gen. Code, § 641, 
for distribution of fund held in state for security of policyholders of alien insurance com- 
pany; no policyholder nor creditor having applied to attorney general to bring action for 
distribution. Writ will not issue to compel attorney general to bring action under Gen. 
Code, § 641, for distribution of fund of foreign insurance company until person entitled 
to participate in fund or proceeds therefrom applies to attorney general for commence- 
ment of action thereunder; until valid claims of domestic policyholders, and creditors have 
been settled under the statute, receiver appointed in foreign country is not a person 
entitled to participate in deposit of proceeds therefrom within Gen. Code, § 641. State 
en-eel; Gaavindv; Crate: -COie) sk cinidcs obo ea a ewes aaa SRA CHa he ca neeuns 314 

21+-While comity permits state courts to recognize liquidator appointed in another country, it 
does not require Ohio courts to recognize alien liquidator applying under Gen. Code, 
§ 641, for distribution of fund held in state for security of policyholders of alien insur- 
ance company, when its policies reinsuring Ohio risks have not matured, and its liabilities 
cannot at present time be determined in liquidation proceeding. State ex rel. Burgess v. 
Crabbe. (Ohio) oF eS ie UH <ralinl nie tela lp hse 0,0 Sete ak Meee a a Mallee ae 0s othe SRG Wise eh alee da Nteanwns 318 

§ 22. —— APPOINTMENT AND REGULATION OF LOCAL AGENT. 

22—Under Rev. St. 1919, § 6315, foretign insurance company held estopped to deny that 
licensed resident agent had authority to countersign policies. Foreign insurance companies 
may, under Rev. St. 1919, § 6315, have agents within state with authority only to sclicit 
applications for insurance. Murphy v. Great American Ins. Ces Tessas kh cee eee eis 946 
24. —— EFFECT OF NON-COMPLIANCE WITH LAW. 

24—The failure of a foreign insurance company to comply with a statute in order to entitle it 
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to do business within the state will not render a policy void and unenforceable by a resi- 
_ of the state to whom the policy was issued. Winston-Norris Co. v. King et al. 
( a.) 

§ 25. ~—— CIVIL LIABILITY OF AGENTS. 

25—Under statute making agents personally liable on contracts of insurance, unlawfully made 
by company not authorized to transact business in state, agent is liable to same extent as 
company; action against agent on contract of insurance unlawfully made by company not 
authorized to transact business in state must be commenced within period prescribed by 
policy. _Winston-Norris Co. v. King et al. (Okla.) 

§ 26. ACTIONS. 

26.—Declaration held to sufficiently allege that individual defendant was acting in course of 
and within scope of employment in business of corporate co-defendant foreign insurance 
company at time of making defamatory statements. Whether general manager of branch 
office of defendant foreign insurance company was acting. in course of employment at time 
of making defamatory statements held for jury. Etna Life Ins. Co. v. Brewer. (D. C.).. 


II. Insurance Companies. 
(A) STOCK COMPANIES.. 


§ 41. INSOLVENCY AND DISSOLUTION. 

§ 44. ~— REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

44—Pending suit against insurance company can no longer be prosecuted after decree of dis- 
solution of such company under Act June 1, 1911. Commonwealth ex rel O'Neil v. Union 
Casualty Co. (Pa.) 

—Petition to court, praying that account of liquidatcr cf dissolved insurance company be 
referred back to him, with directions to proceed further with certain litigation, held properly 
dismissed. Ccmmonwealth ex rel O’Neil v. Unicn Casualty Ins. Co. 

§ 50. —— ASSETS AND RECEIVERS. 

50—Insurance commissioner as liquidator of dissclved insurance company must proceed with 
litigation to collect alleged assets of such company if he believes further assets would be 
realized thereby. Commonwealth ex rel O'Neil Union Casualty Ins. Co. (Pa.) 

50—Neither state superintendent of insurance, who demanded that insurance company raise 
$400,000 to avoid liquidation, and who accepted proceeds of stolen bonds, nor company, 
held holders for value, and owner of bonds was entitled to recover from superintendent; 
“consideration.” Porter v. Beha, Superintendent of Insurance et al. (U. S.) 

§ 51. —— PRESENTATION AND PAYMENT OF CLAIMS. 

51—Failure to present to insurance commissioner evidence to substantiate claim against dis- 
solved insurance company held fatal to recovery thereon. Claimant against insurance 
company, dissolved under Act June 1, 1911, must submit claim to insurance commissioner 
within time fixed by public notice. Commonwealth ex rel O'Neil v. Union Casualty Ins. 
Co. (Pa.) 


(B) MUTUAL COMPANIES. 


§ 54. CONSTITUTION AND BY-LAWS. 

54—Contract cf insurance by unincorporated society, evidence of by-law, held not changed by 
subsequent change 1n b_-laws without consent of insured. Whitmire v. Lawrence, Barry 
and Stone Counties Mutual Benefit Association. (Mo.) 

§ 58. SPECIAL FUNDS. 

58—Securities, constituting surplus assets of mutual fire insurance company necessary for it 

to do business, need not be deposited with insurance commissioner or state treasurer. De- 

posit of securities that mutual fire insurance company might have sufficient surplus assets 
to continue business in Massachusetts, though merely loan as to depositor and directors, 
held impressed with trust for benefit of those doing business with company relying on 
statement of surplus assets and of all persons doing business with company in Massa- 
shusctts. Statute passed subseuently to last deposit made by officer of mutual fire insur- 
ance company to create such surplus assets as to entitle company to do business in Massa- 
chusetts, held not to affect status of deposit. Goldsborough v. Siegk et al. (Md.)...... 

§ 59. PROFITS DIVIDENDS AND SURPLUS. 

59—Evidence held to show that policyholder only agreed tc waive payment cf dividend on con- 
dition that foreign mutual insurance company would continue to do business in’ Virginia for 
year 1923. Foreign mutual insurance company held bound b»° decision of commissioner of 
insurance Icwering rates for workmen’s compensation insurance, and not entitled to demand 
of insured companies a waiver of their right to dividends for adjustjing their premiums in 
accordance with his rulings. Statute held not to authcrize workmen’s compensation in- 
surer to group its policyhclders by states and to refuse to pay Virginia policyholders same 
dividend paid policyholders in other states. American Mine Owners’ Mutual Inc. v. Sam 
L. Matz Coal Ccrporation. (Va.)... 

§ 61. INSOLVENCY AND DISSOLUTION. 

§ 62. —— INSOLVENCY AND ITS EFFECT IN GENERAL. 

62—Officer of mutual fire insurance company depositing securities which became impressed 
with trust in favor of those doing business with company relying thereon, held not re- 
lieved of liability by any laches of insurance commissioner in faialing to sooner file bill 
for appointment of receiever. Goldsborough y. Siegk et al. _(Md.) 

§ 64. REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

64—Bill to impress trust on funds deposited by officer and held as surplus assets of mutual 
fire insurance company held not demurrable for failure to allege that assessment on 
policyholders would not satisfy claims, or that company was _ insolvent _at time of with- 
drawal of securities. Bill, seeking to impress trust on securities deposited by officer of 
mutual fire insurance company that it might do business in Massachusetts, held de- 
murrable for failing to allege that in Massachusetts claims accrued after deposits were 
made, or that claimants elsewhere became such, knowing and rely on representations 
as to surplus. Goldsborough v. Siegk et al. (Md.) 
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Ul. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

73—Ordinance requiring jitney bus operators to furnish bond to city held exercise of ordinary 
and necessary means of regulating traffic. Transylvania Casualty Ins. Co. v. City of 
Atlanta. (Ga.) 

§ 84. COMPENSATION OF AGENT. 

(6). Actions for compensation. 

84(6)—Evidence held insufficient to show insurance company liable to agent for deferred com- 
missions, which had been charged back and later collected. Halteman v. Fidelity & 
Phoenix Fire Ins. Co. of New York. (Ky.) 

¢ 86. EXTENT AND EXERCISE OF eer OF AGENTS. 

§ 92. EVIDENCE AS TO AUTHORIT 

92—Evidence held to show insurer’s subagent so authority to verbally bind it as of date of 
eepeston for insurance. United States Fidelity & Guaranty Co. v. Goldberger et al. 


§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

~2—JInsurance corporation held not liable for slanderous utterances of chief clerk of branch 
office, made without authority (So manager of that office. Insurance company held not 
liable for punitive damages for oe, utterances of employee not aanaeees or ratified. 
Etna Life Ins. Co. v. Brewer. 

§ 95. NOTICE TO AGENT 

95—Insurance company is bound by knowledge of, or notice to its agent within general scope 
of his authority. Schenectady Varnish Co., Inc., v. Automobile Ins. Co. of Hartford, 
Conn., et al. (N 

95—Knowledge of agent is imputed to insurer. 
ios, Coe. Ted: EX. CD 

95—Notice to agent is notice to insurer, and waiver may be made by insurer through 
agent. Rogers v. Atlantic Life Ins. Co. (S. C.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Purchaser of bonds secured by mortgage on vessel held not liable for premiums on theory 
that firm given control of vessel to pay balance of freights and other money, after 
necessary disbursements to purchaser, was latter’s agent, or that transfer of corporate 
owner’s stock as security for loan made purchaser owner of vessel. Frank B. Hall & Co., 
inc., ¥. Lyon, Simpet & Co. CPB.) oc icccnccee 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. —— IN GENERAL 

98—Fire insurance agent has authority to act in certain field for insured, as well as insurer. 
New Zealand Ins. Co. Larson Lufnber Co. (U. 

§ 99. EFFECT OF PROVISIONS OF POLICY. 

99—Where policy provides that one procuring it shall be deemed insured’s agent, broker pro- 

i it cannot be held insurer’s agent, without evidence of authority to represent insurer. 

Globe & Rutgers Fire Ins. Co. v. Lesher, Whitman Co., Inc. (N. Y.) 

§ 100. EVIDENCE AS TO AGENCY. 

100—Testimony of insurance broker who procured life policies that insured told him after 
policies had been delivered to company’s general agent for delivery to pay premiums 
and get policies, held competent on issue whether broker was insured’s agent to accept 
delivery of policies. Aetna Life Ins. Co. v. Bundscho. (U. S.) 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Answer alleging that broker employed by defendant negligently procured marine insurance 
on plaintiff's goods payable in English instead of American money to defendant’s damage 
held to state cause of act on against broker; question of waiver being matter of defense 
by broker. Travlos v. Commercial Union of America. (N. Y.) 

103—In suit for breach of insurance agent’s contract to issue automobile insurance aa” 
kind which had been issued and delivered to plaintiffs. In suit on contract to issue 
judgment for plaintiff held not sustained by evidence, where record did not show the 
automobile theft policy, sustaining demurrer to allegations that insured sold automobile, 
and took in part payment another automobile, held erroneous. Testimony showing 
definite contract with insurance agent for certain policy of automobile insurance to be 
thereafter issued held not to raise question of agent’s acting for both insurance com- 
pany and insured. Miller v. Head et al. (Tex.) 

4 112. RATIFICATION. 

112—Second mortgagee, receiving insurance paid after loss of vessel, held not to have ratified 
placing of insurance on that and another vessel at instance of ‘unauthorized a om. so as 
to become liable for premiums on policies covering latter vessel. Frank B. Hall & Co., 
Inc., v. Lyon, Singer & Co. (Pa.) 

112—Contract made by insurance agent in quitting policy without insured’s knowledge before 
destruction of property cannot be ratified after destruction. Alliance Ins. Co. v. Con- 
tinental Gin Co. et al. (Tex.) 


IV. Insurable Interest. 


$ 114. NECESSITY IN GENERAL. 

114—Husband of owner of property was without insurable interest and legally incapable of 
taking out policy; where policy to which mortgagee clause was attached was in name of 
husband of owner, it was not inforceable by mortgagee. Colonial Trust Co. v. Fireman’s 
Fund Ins. Co. (Ga.) 
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114—That beneficiary without insurable interest did not herself procure insurance but that 
insured himself took it out, held not to render policy of company doing business on 
assessment plan valid, in view of express statutory inhibition. Abernathy v. Springfield 
Mutual Association. (Mo.) 
114—Beneficiary of life policy must have some kind of interest in continuance of life of 
insured when taking out insurance on life of another for his own benefit. Insurer, having 
contracted to insure lives of persons, and receiving premiums therefor should not be 
permitted to escape contract because of Jack of insurable interest, unless it clearly 
appears such contracts are pernicious and dangerous to society. Rogers v. Atlantic 
Life Ins. Co. (S. C. 
§ - WHAT CONSTITUTES INTEREST IN PROPERTY. 
; (1). Nature and extent of interest. 
115(1)—Any title or interest in property legal or equitable will support contract of insurance 
thereon. Hayward v. Fidelity Phoenix Fire Ins. Co. (Mo.) 
115(1)—Person purchasing stolen automobile in good faith may recover on theft policy issued 
to him thereon. Barnett v. London Assur. Corp. (Wash.)........0eeeeeeeeeececseees 
115(1)—One benefited by existence of property or suffering loss by its destruction has ‘‘insur- 
able interest” therein, though without title in, lien on, or possession of it. Insurer was 
not liable for loss of or damage to property not owned by insured at time thereof, where 
policy so provided, though insured retained insurable interest. Tischendorf v. Lynn Mut. 
Fire Ins. Co. (Wisc.) 
(4). Landlord and tenant. 
115(4)—Landlord and tenant. Farm lease, providing for payment of rent when tenant sold 
hay, held to retain insurable interest in hay in lessor. Tischendorf v. Lynn Mut. Fire 
Ins. Co. (Wisc.) 
(5). Mortgagor and mortgagee. 
115(5)—Mortgagee has insurable interest in mortgaged property. Allen v. St. Paul Fire & 
Marine Ins. Co. (Minn.) 
(6). Vendor and purchaser. 
115(6)—Buyer of automobile from person other than regular dealer having established place 
of business, not complying with statutes as to such sale has no insurable interest against 
theft of such automobile. Morris v. Firemen’s Ins. Co. of New Jersey. (Kas.) 
115(6)—Owner contracting to sell elevator, retaining title as trustee for purchaser until resold, 
has an insurable interest in elevator. Hayward v. Fidelity Phoenix Fire Ins. Co. (Mo.).. 
115(6)—One, who bought automobile without demanding and receiving license fee receipt, or 
bill of sale as required by statute, and later sold it to another without compliance, held to 
have insurable interest therein. Hennessy v. Automobile Owners’ Ins. Ass’n. (Tex.).. 
115(6)—Sale in Texas of car registered in another state and delivery to purchaser of license 
fee receipt, and bill of sale and immediate registering of car by purchaser held to convey 
insurable interest to purchaser. American Lloyds of Dallas v. Gengo. (Texas) 
(7). Interest of husband in wife’s property. 
115(7)—Husband of owner of property was without insurable interest and legally incapable of 
taking out policy; where policy to which mortgagee clause was attached was in name of 
husband of owner, it was not inforceable by mortgagee. Colonial Trust Co. v. Fireman’s 
Fund Ins. Co. (Ga.) 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(3). Brother and sister. 
116(3)—Plaintiff beneficiary held to have no insurable interest in life of insured, her brother. 
Abernathy v. Springfield Mutual Association. (Mo.)..........cccccccececcceccecceces 
116(3)—Person having taken out life insurance on brother between whom there was brotherly 
affection and reciprocal aid and held to have had insurable interest in life of brother. 
Rogers .v..Attaahe Life Tee. Co. (5. Codicccncassnccncaaasdcsteseteseccsdvassees 
§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 
121—It is not essential to validity of assignment of life insurance policy that assignee or donee 
have insurable interest in life of insured. First Nat. Bank of Cumberland v. Liberty 
Trust Co. (Md 
§ 123. EXTING : 
123—Executory agreement of buyer under conditional contract to resell to seller on specified 
date, seller to return notes, held not to presently divest interest of buyer as respects 
insurance. Contract of buyer under conditional sale to resell property, to seller held to 
not affect insurable interest, where latter refused to accept title and former treated 
contract as abandoned. Interstate Ice & Power Corporation v. United States Fire Ins. 
ce. €8, ¥. 
123—Mortgagee’s interest in mortgaged property is extinguished by foreclosure and sale pro- 
ceedings. Where sole purpose of mortgage foreclosure suit was to place record title in 
mortgagor’s wife to defeat lien claim, liability cf fire insurer under mortgage rider con- 
tinued. Westchester Fire Ins. Co. of New York v. Norfolk Building and Loan Ass’n. 
(U. S.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 

124—Chief aim of industrial policy is to provide fund for funeral and other expenses attendant 
on last illness of insured. Schlereth v. Neely. (Mo.).........-- be ceesecese Je geeserscae . 

124—Duplicate policies, issued upon loss of original, was merely substitute for original, or evi- 
dence of loss instrument, and was not new contract of insurance. Allen v. Fidelity Phenix 
Ins. Co. of New York. (Mo.) oe : . 

124—Insurance company is liable under terms and provisions of policy and not otherwise. 
Stacey v. Fidelity & Casualty Co. et al. (Ohio) re . 

124—Life Policy, payable if insured died within twenty years and providing for conversion 
in whole life or endowment insurance, and not complying with Rev. St. 1911, Art, 4741, 
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Subds. 6, 7, held to be policy of “Term insurance,” which is insurance for fixed time. 
Gilley v. Missouri State Life Ins. Co., (Tex.) bad ‘ 
124—Terms of fire policy measure insurer’s liability, and insured must prove he is within 


those terms to recover. Fidelity Union Fire Ins. Co. of Dallas, Tex., v. Kelleher. (U. S.) 
§ 125. WHAT LAW GOVERNS. — 


. In general. * 
125(1)—Contract of insurance made and to be performed in certain state is to be construed 


oe a arenge with law of such state. Brady v. Norwich Union Fire Ins. Soc. Ltd. 


(2). Place of contract. 
125(2)—A policy of insurance is not invalid, which is issued in Michigan to a citizen of New 
York on property in latter state. Contract of foreign fire insurance company in Michigan 
to insure automobiles, when sold to retail purchaser, may be construed as contract made 


in foreign state for benefit of third party. Palmetto Fire Ins. Co. v. Beha. (U. S.)....1 


(3). Effect of provisions of policy. 
125(3)—Policies governed > laws of state where made and delivered by foreign companies, 
despite provision for construction under other laws. Great Southern Life Ins. Co. v. 
Burwell: (U. S.) a Se ESD EN NE Oren 
127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 
27—No recovery for death of mule before delivery of policy. Held minds of parties never 
met on contract of insurance on mule which had died before countersigning and delivery 
of policy. McCain v. Hartford Live Stock Ins. Co. (N. C.) 
127—Property in esse and chance of loss are necessary elements of contract of insurance. 
Alliance Ins. Co. v. Continental Gin Co. et al. (Tex.)... 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 
128(1)—In action for failure to deliver life insurance policy, provision in receipt issued to 
applicant that, if company failed to issue policy within 60 days, applicant would be entitled 
to return of premium paid on demand and tender of receipt, and providing for return of 
on contract for insurance where neither of such contingencies arose. hilders v. New 
York Life Ins. Co. (Okla.) 
128(1)—Insurer, taking a risk to commence as of date of application for insurance, is, in 
absence of traud or concealment, bound though loss occurs before execution and delivery 
of policy. Insurer’s liability for loss before execution of policy is unaffected by insured 
not knowing with what company he was dealing when agreeing with agent for insurance. 
United States Fidelity & Guaranty Co. v. Goldberger et al. (U. S.) ues ite 
premium or residue thereof if policy were issued, offered and refused, has no bearing, 
(2). Actions on agreements. 
128(2)—Sustaining motion for judgment on pleadings when issue of fact is joined thereby 
upon which valid judgment might be based, is reversible error; in action against insurance 
company for failure to issue policy to applicant in which issue was negligence of defendant 
in failing to deliver policy, question was whether company issued policy within reasonable 
time, which was one of fact for jury, and sustaining motion for judgment for defendant 
on pleadings was error. Childers v. New York Life Ins. Co. (Okla.).... 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—To constitute valid contract of life insurance there must be meeting of minds of 
parties as to all material terms and provisions, including amount and manner of pay- 
ment of premiums; in action on life insurance policy, evidence held to show that minds 
of parties had never met concerning amount and manner of payment of premium. 
Etenburg v. Metropolitan Life Ins. Co. (Okla.).... 
(4). Effect of delay. 
130(4)—Evidence held insufficient for jury to show payment of first premium required to 
put application for life insurance in force, in action to recover damages for failure to 
act on application within reasonable time. Administrator suing for damages for 
failure to consider within reasonable time, application for life insurance policy, had 
burden to prove extension of credit, where first premium had not been paid. Dunne v. 
Western Nat. Life Ins. Co. (Wyo.) 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—‘“Oral contract of insurance’’ must contain subject-matter, risk insured against, amount, 
duration of risk and premium. Agreement that insurance should remain in effect until 
application was rejected and insured notified held sufficient on which to baserclaim of oral 
insurance. Murphy v. Great American Ins. Co. (Mo.) 
(2). Authority of agent. ‘ : ’ 
131(2)—Agent, duly authorized to bind insurance company by issue and delivery of insurance 
contracts, may, in absence of contrary statute, make binding contract by parol or binding 
slips. Royal Neighbors of America v. Fortenberry. (Ala.)... ie 
131(2)—-Agent of foreign insurance company, authorized to countersign policies, held to have 
power to make oral contracts of insurance, in view of Rev. St. 1919, § 6315. Murphy v. 
Great American Ins. Co., (Mao.) 
§ 132. BINDING SLIPS OR MEMORANDA. ; , i 
132—Agent, duly authorized to bind insurance company by issue and delivery of insurance 
contracts, may, in absence of contrary statute, make binding contracts by parol or binding 
slips. Royal Neighbors of America v. Fortenberry. (Ala.)... woe 
132—Clause in binder, insuring property against burglary, held binding until issuance of “ 
rected policy,” which is one issued after investigation of risk to correct misstatements in 
policy first issued. Obligations of parties to binder, issued pending delivery of final 
burgiary policy, are according to terms of policy in ordinary use by company. Broker’s 
retention cf burglary policy for six days pending examinaticn and return for correction 
held not so equals as to defeat binder issued pending delivery of final policy. Sherri 
v. National Surety Co..of New York. (N. Y.) 
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§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 

133(1)—Statute prohibiting life, of any other insurance companies, or their agents, from 
making any contracts or agreements as to policy, other than is plainly expressed in policy, 
applies to life insurance generally, unless expected therefrom by act regulating business of 
fraternal asscciations. Royal Neighbors of America vy. Fortenberry. (Ala.) 

133(1)—Clause or indorsement added to standard form of fire policy, without authorization or 
approval of state insurance commission, is void. Indorsement on fire policy providing 
exemption from loss to motion picture machines caused by fire originating within machines, 
held void as not authorized or approved by insurance commission. Unauthorized clause in 
fire Policy, defeating liability for loss to motion picture machines and attachments by fire 
originating within machines, held controlled by approved provision fixing liability for loss 
of, damages occasioned by such fire. Commercial Union Assur. Co., Ltd., v. Preston. 
(Texas) 

133(1)—Policy in form promulgated by state insurance commissioner for partial or total lease 
hold destruction held not void because of limitation of liability to total destruction and 
collection of full rate fixed by commission for total or partial destruction, but attempted 
limitation only was void. Minney et al. v. Furman, Lawrence & Parker. (Tex.) 

§ .136. DELIVERY AND ACCEPTANCE OF POLICY. 

(4). Effect of condition as to delivery while insured is in good health. 

136(4) —Condition of voiding life policy unless on date of delivery insured is in sound health 
or if insured before its date has had certain specific diseases applies only to ill health or 
diseases after application and medical inspection or examination of insured. wen 
Life Ins. Co. v. Walters. (Ky.) 

§ 137. PAYMENT OF PREMIUM OR DUES. 

(1). Necessity of payment to bind company. 

137(1)—Oral contract of insurance is binding, although premium is not to be paid at time of 
its consummation, if credit is given. Murphy v. Great American Ins. Co. (Mo.) 

137(1)—Where policy or contract of insurance provides that it is not to become effective 
until first premium is paid and accepted by company during life of insured; payment 
of first premium is condition precedent; where life insurance policy provides that only 
proper officers at home office of company may modify policy or bind company by making 
any promises respecting any benefits under policy, soliciting agent of company cannot 
waive payment of first premium which was made condition pomevert to policy’s becom- 
ing effective. Etenburn v. Metropolitan Life Ins. Co. (Okla.).. 

2). ‘Sufficiency and effect of delivery. 
137(2)—Generally no recovery can be had on policy, first premium on which is unpaid on death 


of insured, unless payment was waived by insurer. A®tna Life Ins. Co. v. Johnson. 
ys, 


§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Rider containing clause fixing amount of recovery on fire insurance policy at three- 
fourths of cash value of property at time of loss is within statute permitting standard form 
of policy to be modified or added to, and is enforceable. American Eagle Fire Ins. Co. v. 
Lively. (Okla.) 
(2). Discrimination between insurants. 
138(2)—Life policy provisions that if there was no loan indebtedness against cash surrender 
value, insured could elect cone of three options, but, if there was indebtedness against such 
value, insured had no option or ‘choice, is void as illegal discrimination. Incorporated insur- 
ance companies doing intra-state business must conform to laws of state; state has power 
to say what contracts are enforceable, and in what manner and in what forum they may 
be enforced; state has power to protect citizens from unjust discriminations by insurance 
corporations; under statutes prohibiting unjust discriminations by insurance companies 
between citizens of same class, contract of insurance attempting to make distincticns and 
ee is void as to discriminatory clause. anGoES Life Ins. Co. v. Lillard. 
(Okla. 
§ 141. ESTOPPEL oe AS TO DEFECTS OR OBJECTION. 
. In genera 
141(1)—Policy conditions to be performed after loss may be waived but conditions and 
provisions relating to formation and continuance * 7 cannot be waived. Robbins 
Vv. et a Mut. Fire Ins. Ass’n. (N. J.)...... 
(2). Payment of first premium. 
141(2)—Where policy or contract of insurance provides that it is not to become effective 
until first premium is paid and accepted by company during life of insured; payment of 
first premium is condition precedent; where life insurance policy provides that only 
proper officers at home office of company may modify policy or bind company by: making 
any promises respecting any benefits under policy, soliciting agent of company cannot 
waive payment of first premium which was made condition precedent to policy’s be- 
coming effective. Etenburn v. Metropolitan Life Ins. Co. (Okla.) 
141(2)—Agent, unless. so authorized, cannot waive scqucemnens that first premium of policy he 
paid before it becomes effective. Delivery cf policy on insured’s oral promise to pay held 
unauthorized and not waiver of requirement that first premium be paid before policy became 
oe 7Etna Life Ins. Co. v. Johnson. (U. S. 
(4). Estoppel of insured. 
141(4)—In suit on policy containing cop: of application, insured is estoppel to den 
signed any application. Columbian Nat. Life Ins. Co. v. Harri§on et al. 
$§ 143. REFORMATION. 
(1), Grounds of reformation in general. 3 
143(1)—Equity will reform writing on clear showing that by mutual mistake it does not 
correspond with actual contract. Contract will not be amended to conform to under- 
standing of one party unless preponderance of evidence shows other understood it in 
same way. Party, induced to make contract by fraud of other party, may have it 
rescinded on proper showing. Evidence held insufficient to warrant amendment of fire 
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insurance policy by striking out reduced rate average clause and enforcement thereof 
as straight insurance policy. Spexarth vy. Rhode Island Ins. Co. (Ore.).......cececees: 
(3). ——_ By acknowledgment of receipt of premium. 
143(3)—Insurance policy is subject to reformation for fraud or mistake by court of equity so 
as to conform to actual agreement. Where soliciting agent was notified that automobile 
had been transferred to new corporaticn, held that corporaticn was entitled to reformation 
of automobile. theft policy running to original owner. Schenectady Varnish Co., Inc., v. 
Automobile Ins. Co. of Hartford, Conn., et al. (N. Y.) 
(7). Necessity of reformation. 
143(7)—Where insured seeks to have omission in policy incorporated as basis of recovery, 
policy must be reformed in order that insured obtained benefit thereof. Michigan 
Stamping Co. v. Michigan Employers’ Casualty Co. (Mich.).........cccceeccceececs 
143(7)—Reformation of policy containing rider insuring goods only at new location, attached 
through misunderstanding, is not necessary hefore recovery thereon, for property destroyed 
at old location. Rider on fire policy, insuring goods only at new location, attached through 
misunderstanding, may be cancelled in assumpsit to recover for goods destroyed at original 
location. A. Perley Fitch Co. v. Phoenix Ins. Co. (N. H.) 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Insured’s oral request for coverage on removal to new location, not being in dispute, 
may be treated as if in writing. Oral request for extension of insurance risk and re- 
moval of property will be interpreted from standpoint of insurance agent to whom 
addressed and reasonableness thereof cannot depend on insured’s intent or uncommunicated 
facts. Fire insurance policy is unaffected by rider insuring property at new location 
attached through misunderstanding. A. Perley Fitch Co. v. Phoenix Ins. Co. 
144(1)—Provision of mutual fire insurance association’s by-laws that property should be 
insured until applicant was notified of modification or rejection held applicable to transfers 


- oo policies. Glogowski et al v. Erie & Niagara County Farmers’ Ins. Assn. 
N.Y) 






































































































































(2). Powers of agents and brokers. 
144(2)—Provision of mutual fire policy against waiver except in writing indorsed on or 
attached to policy, held not conclusive as to whether local agent’s promise to have fire 
policy transferred to purchaser’ was promise of association. Glogowski et al v Erie & 
PHIRGRTS . COUDEY TOTMSTE AMI: Cha Bids cn ci sno sac ce bcda cece ueses kces-e cee 





















(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—‘“‘Fidelity insurance’ is agreement to indemnity another against loss from want of 
honesty or fidelity of employees, and is subject to rules applicable to insurance contracts 
and not to rules applied to ordinary accommodation sureties. Employers’ Liability Assur. 
ee ie i et ee eae: oh a ee ee errs re re ee 
146(1)—Policy should not be construed as to result in insurer’s insolvency unless surrounding 
circumstances and parties’ evident purposes require. Contract must be interpreted in light 
of surrounding circumstances and parties’ intent, though ambiguous. Federal Life Ins. 
Choi C SRROUMEE S| SERUNE.D occ 10s Sous kElOs nd os bas Ohiaiele saccudln eR GALS be SB Wiha sb tones 
146(1)—Insurance contract is to be construed in accordance with intention of parties, to be 
ascertained from whole instrument. In construing insurance contract, all parts and 
clauses must be considered together. Court must assume that both parties, at time of 
making insurance contract containing prohibition against location and use of gasoline engines 
in insured buildings for hay pressing purposes, knew that hay pressing is temporary, rather 
than permanent and is usually completed in a few days or weeks. Swift v. Patrons’ 
Apdsemenn Mat; Bie tas: 40. CRE os 6.6 wie cth ede ccmiesceneenrocnenbion «609.08 
146(1)—Where special provision of accident insurance policy is susceptible of but one con- 
struction which substantially defeats object and purpose of entire contract, such provision 
will be rejected and court will look to whole instrument and gather therefrom manifest 
intention and purpose of parties. Eastep v. Northwestern Nat. Life Ins. Co. (Nebr.).. 
146(1)—Intention of parties to insurance policy is object to be attained. McCain vy. Hart- 
Nard Taw Seek Ue OG RC es nooks Svc cates Week aobs de Olea kbs c Mb des eeeee Sees 
146(1)—Where language of accident insurance policy does not clearly express exception, court 
will not write exception to it by interpretation. Under Comp. St. 1921 § 5044, entire 
accident insurance policy should be construed together giving effect to each and every part 
if practicable. Lincoln Health and Accident Ins. Co. v. Buckner. (Okla.)............ 
146(1)—Where language of accident insurance policy does not clearly express exception, court 
will not write exception into policy by interpretation; paragraph of accident insurance 
policy held not to clearly express exception so as to prevent recovery for death from 
intentional shooting by another person. Lincoln Health & Accident Co. v. Johnigan. 
CRIA Tics coidawakd v8 eee ¥0e ReRORCL Ee Rees & OSE ws ee Wem anies + saa eee bes Aor eAuS 
146(1)—Intent of parties, as expressed in language of entire insurance contract is to be 
sought and given effect, if practicable. Brady v. Norwich Union Fire Ins. Soc. Ltd. 
6 Se ere ea tree eee ror cee ae Cee je isaw ate 
146(1)—It is beyond province of court to strike three-fourths value clause from policy freely 
entered into and duly authorized, in view of Complete Texas St., art. 4893. (.ommercial 
Union Assur. Co., Ltd., gy. Preston. (Tex.).0....sscccccceesscess Pee Ve Geb 0.6 5 0i0 
146(1)—In construing an insurance contract, all its parts are to be considered and given an 
effect where possible. Dixie Fire Ins. Co. v. Henson et al. (Tex.)..... peeees errr 
146(1)—In construing provision of insurance policy, other provisions and entire policy should 
be considered to ascertain true intent. Tischendorf v. Lynn Mut. Fire Ins. Co. (Wisc.) 
146(1)—Provisions of insurance contract are binding on both parties, unless legally waived, 


or unless contract is modified in manner provi 
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(2). Language of policy. 

146(2)—Terms used in policy should be given their plain, ordinary, and popular meaning. 
Hyer v. Inter-Insurance Exchange of Automobile Club of Southern California. (Cal.). 

146(2)—Parties selecting words with uncertain meaning in insurance contract should Ry 
aes, of disadvantage caused thereby. Brady v. Norwich Union Fire Ins. Soc. Ltd. 


eceCeRScesnneesaatous oe ce cccccenccccccececcncncessesseceecsleccccccscecen SOM 


(3). Liberal or strict construction. E 
146(3)—Insurance contracts are construed favorable to insured. Southern Ins. Co. v. Wilson. 


(Ala. 
146(3)—Insurance policies will be construed liberally in “favor of insured and strictly against 
insurer. Filgri, Health & ‘Life Ine: Co. v: Cariet: (Al). ou. cicceccesccccscucnacees 
146(3)—Contract of life insurance must be construed favorably to insured, and insurer 
will be held liable if contract as written reasonably imports liability. ‘Alabama Nat. 
Lite tm Cac 6: Se CAI. iin so sla ccd ccc acuakabokus ceadeeveussi care » 419 
146(3)—Provision in fire policy for payment of premiums by mortgagee of insured ‘property 
will be construed most strongly against insurers. Schmitt y. Gripton. (Cal.).......... 671 
146(3).—Where a policy of two or more constructions, construction most favorable to 
assured should be placed on it. If an exception of liability in accident policy -is 
susceptible of two meanings, that one is to be adopted which is most favorable to assured. 
Where a given construction would result in forfeiture of or defeat policy, that con- 
struction shall be placed on it which will not forfeit or defeat it. A policy, having been 
written and prepared by insurer, is to be construed most strongly against it. Crowe v. 
Merchants’ Life & Casualty Co. (Ia.)......cseccescccecccscccseccsvccesesosececes 556 
146(3)—Doubt as to meaning of contract is resolved in favor of insured and against insurer. 
Hagman v. Equitable Life Assur. Soc. of United States. (Ky.).........sceeeeecceees 237 
146(3)—Clause forfeiting policy if any change except insured’s death takes place in "interest, 
title or possession of subject-matter must be construed strictly. Language of forfeiture 
clauses in owen policies will not be extended beyond plain meaning of words used. 
Niagara Ins. Co. TO. CRF onc 3c ota dvaanncannentn eine cadacunekar sl aecaa oie 1079 
146(3)—Provisions in " suckin insurance policy will be given practical and rational construc- 
tion consistent with common fairness and with vew to avoid rather than enforce forfeiture, 
if terms of instrument will fairly and justly permit. Eastep v. Northwestern Nat. Life 


Ene, Co. CHONG) ooo us cet cwsnceedsccerecusaswareesenundeeesuegetnemuseeent sus cscs 175 
146(3)—Ambiguities in insurance policies should be construed most favorably to insured. 
Harasymczuk v. Massachusetts Accident Co. (N. Y.)......ceeceeeereceesececeeeresees 358 


146(3)—Any ambiguity in incontestible clause of life insurance policy, departing from form 
prescribed by insurance law, § 101, as amended by laws 1921, c. 407, must be construed 
most favorably to insured. Malnati v. Metropolitan Life Ins. Co. Cie Bikeasascneacaten 647 
146(3)—Rider attached to fire insurance policy must be construed most favorably to insured 
and any ambiguity or uncertainty therein resolved in his favor. Coffaro v. Queen Ins. 
Ca: of Aasanlen.. CLOW Ss vcvns cgaceaweucersasd cals tamescttss ieee endian de cee 
146(3)—Court cannot extend, by construction, language used by parties in automobile insurance 
a Schenectady Varnish Co., Inc., v. Automobile Ins. Co. of Hartford, Conn., 
et a (2 od pede 8 ccc te ot ba mers eee heh ene geese sesesesessoecceeesasedeesedes 
146(3)—Doubtful or ambiguous terms in an insurance policy should be construed favorably to 
the insured or beneficiary. Policy covering accidental injury or death, but not covering 
accidental bodily in caused or contributed to, directly or indirectly, by sickness or disease, 
should not be so strictly construed as to thwart general object and purpose of insurance. 
United States Custialie Ca: wt “eres: CUNO s 6 50:55 ees cvacaebesaasses Ctcamaes cae ts 752 
146(3)—Where language of policy is ambiguous or susceptible of two- different constructions 
it will be strictly construed against insurer. Lineeta Health & Accident Ins. Co. v. 
Bethies. CEES . oc a cas cucetesspecctivcaeccas Ghusnieteuae eu Cenaree obese tesa ane ens 178 
146(3)—Where language of policy ig ambiguous or susceptible of two different constructions, 
it will be strictly construed against insurer, and that construction adopted which is most 


favorable to insured. Lincoln Health & Accident Ins. Co. v. Johnigan. (Okla.)...... a6: Oa 
146(3)—If the policy of insurande is susceptible of two constructions, that one is adcpted 
which most favorable to the insured. Metropolitan Life Ins. Co. v. Lillard. (Okla.).... 847 


146(3)—Provisions in a fire insurance policy are always construed so as to prevent a for- 
feiture, if such provisions will reasonably admit of such a construction. Hartford Fire 
Ins. Co. v. Union Graded School Dist. No. 73 of Garvin County. (Okla.).............. 1089 
146(3)—Forfeitures are not favored, and will not be based on ae — in insur- 
ance contract. Fort Worth Mut. Benev. Ass’n. v. Jennings, et al. (Tex.).......... an 
146(3)—Insurance contracts, where there is reasonable doubt, should ne ce most strongly 
against company and in favor of insured. Dixie Fire Ins. Co. v. Henson et al. (Tex.).. 985 
146(3)—Generally, insurance policies should be liberally inserouaned in favor of assured, and | 
— provisions construed against insurer. Compania De Navegacion Interior, S. A. 


Fissesa’é Ped Tew Ge. © CG.) < kesc cacetactambiuacnecesseanerdes) ccaueeaeaent 1094 
146(3)—Clear and unambiguous contract will not be modified, nor new contract created, by 
strict construction against insurer. Tischendorf v. Lynn Mut. Fire Ins. Co. (Wisc.) . 338 


§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

150—Rider providing that insurer shall not be liable for loss while obligation given for premium 
remains past due and unpaid invalid in view of Wisconsin standard insurance policy, 
requiring five days’ written notice of cancellation. Royal Ins. Co., Ltd., v. Vanselus, 


Gh hs: CRY vs ccekn cannes coma ecketanseta tate daeasenen teaser tadens ata eee eo aan 
$ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(2). Application as part of the contract. 
151(2)—Life policy and application attached thereto must be construed and considered together. 
Royal Neighbors of America v. Fortenberry. (Ala.).........cceeeeeseeceerseeeenes 9 
151(2)—Provision that no statement in application for life insurance should avoid policy, 
unless application was attached to policy, when issued, held — with, where policy 
stated that application was attached and “made a part hereof.” Simpson v. Metropolitan on 


Tile Tak Ca CORY ovine ccctcns cud vcnencadsouseéhe tunecuawenesdageectecsumaeetes 
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151(2)—Provisions in application for insurance are part of policy. McCain v. Hartford Live 
Stock Ins. Co. (N. C.) 

§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS OR RULES OF IN- 

SURER AS PART OF POLICY. 
(1). Charter and by-laws. 

152(1)—W aioe life insurance certificate made application part of contract, and ‘ r 
stated applicant accepted the by-laws, the by-laws became a part of contract. Mutual 
Aid Union v. Lovitt. 

(3). Statutes and ordinances. 

152(3)—Ordinance, pursuant to which indemnity bond insuring owner of motorbus against 
liability for damages, to third persons was executed, became part of such bond. Mala- 
chowski v. Varro et al. (Calif.) 

152(3)—On approval of form of policy for farm or dwelling house property by insurance com- 
missioner, terms thereof will govern instead of terms prescribed by statute for standard 
— of policy. Insurance Co. of North America v. Renfro. (Okla.). 

iy cums 
152(44)—Where there is conflict between provision of insurance policy ont law, the law 
must prevail. Rogers v. Atlantic Life Ins. Co. . G2 

§ 153. USAGES OF BUSINESS. 

153—Custom of charging premium to broker procuring insurance may not override law_nor 
contradict agreement constituting broker insurer’s agent for collection of premium. Globe 
& Rutgers Fire Ins. Co. vy. Lesher. Whitman & Co., Inc. (N. Y.) 

153—Manual exchange of policies following loss after agent had written = olicy held in- 
effective where usage was not shown to cover such causes. Usage b which insurance 
agents wrote policy in another company when notified to cancel certain Ms held unlawful 
in so far as it included exchange of policies after destruction of prcperty. Alliance Ins. 
Ce..¥; Conunettal Gin Ge. 0.01. “RECR)s. 00s vei ncons bcspe oe es Ase peceseacegacnetens 980 

153—Every contract of insurance is presumed to be made with knowledge of customs and 
practices of trade in which ee is made. Compania de Navegacion, Interior, S. A. 
Pena es ent Tb. Oe EE. tds oxen cesses es cies des cwsademenioesansbets states 21094 

§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—Intent of parties to insurance contract will be presumed in accord with established law 
: eg in RTs. of evidence to the contrary. Brady v. Norwich Union Fire Ins. 

oc t 
§ 156. PARTIES TO CONTRACT AND REL ATIONS ‘BETWEEN THEM. 
(4). Insurance ‘“‘for whom it may concern.’ 
156(4)—-Insurance may be taken out for whom it may concern, Palmetto Fire Ins. Co. v. 


Beha. | (U F s 

§ 161. PROPERTY “COVERED BY INSURANCE AGAINST FIRE OR OTHER 

CAUSES OF LOSS. 
§ 163. —— DESCRIPTION OF PROPERTY. 
(1). Building and appurtenances. 

163(1)—Owner of building described in fire policy as one-story composition. roof brica build- 
ing and having common wall with adjoining two-story slate roof building, held not 
entitled to recover on such policy on theory it covered two-story building also. Owner of 
building described in fire policy as one-story composition roof brick building held not 
entitled to recover on such policy on theory it covered also frame structure, composition 
roof, used as gymnasium, in rear of such building. Freed Realty Co. v. National Fire 
ins. Co. tia) 

§ 164. DESCRIPTION OF TITLE OR INTEREST. 

(1). In general. 

164(1)—Mortgage clause in fire insurance policy refers to mortgage then in existence, and not 
any subsequent mortgage interest. Westchester Fire Ins. Co. of New York v. Norfolk 
TD gp SS Stiga i Ee re Re oi BR ivan Speman mein eee 107 

§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Policy for term of years is not separable and divisible contract for each year, though 
note for deferred part of premium be payable in yearly installments. Home Ins. Co. of 
New eS ee PETAL CREED. 5 yo cicds 60 CASA OAR SeMb 7 PR OOH DOR Coke site 

§ 179%. LOANS ON POLICIES. 

179¥ 5——Contract of insurance providing scale of cash surrender values and authorizing insured 
to borrow money on policy within such values, is exclusive property right and privilege 
reserved to insured, if terms of policy do not require consent of beneficiary or assignee 
for insured to enjoy provilege of loan feature of policy. Stevens v. First Nat. Bank 
of Muskagoo. (Okla.) 


-1106 


VI. Premiums, Dues and Assessments. 


§ 181. RIGHT OF INSURER TO PREMIUMS. 

181—Insurer cannot collect premium where it delivers policy for higher premium than agreed 
and its refusal to correct policy is tantamount to involuntary cancellation by insured. 
Employers’ Casualty Co. v. Harris. (Tex.) 

§ 182. PERSONS LIABLE FOR PREMIUMS. 

182—Provision for payment of premiums by mortgagee of insured property, contained in 
“condition one” of fire policy, held not to be covenant to pay. Schmitt v. Gripton. (Cal.) 

182—Purchaser of bonds secured by mortgage on vessel held not liable for premiums on theory 
that firm given control of vessel to pay balance of freights and other money, after 
necessary disbursements to purchaser, was latter’s agent, or that transfer of corporate 
a aoe was as security for loan made purchaser owner of vessel. Frank B. Hall 
& Co, c. Leet CRE RY oo ok ina 5 cs ese Gunes CRM e ses ero tie eae Cale 

§ 183. AMOUNT OF PREMIUMS. 

183—Assured accepting benefits of policy under definite contract cannot raise question whether 
rate charged is unreasonable or exorbitant. Unreasonableness and exorbitancy of rate 
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ime by insurance commission is no defense to suit for unpaid premium. Minney et al. 
Furman, Lawrence @ vatwer. ‘Chee. os aoe oe acc ke eek ccc ccbsadacdCeede eee ceiess 
§ 186. 7G MENT OF PREMIUMS. 
. In general. 
186(1)—In pe of facts or circumstances showing waiver, express or implied, of stipulation 
in policy for annual payment of premium insurer may not be required to accept less than 
agreed installment on named date; where insured had privilege a paying premiums quart- 
erly, semi-annually, or annually, and elected to pay annually, it was incumbent on him to 
pay premium in full when due or within grace period, until such stipulation was abandoned 
or a expressly or impliedly. Halliday v. Equitable Life Assur. Soc. (N. D.) 
ime of payment. 
186(2)—In iiien of facts or circumstances showing waiver, express or implied, of stipula- 
tion in policy for annual payment of premium insurer may not be required to accept less 
than agreed installment on named date; where insured had privilege of paying premiums 
quarterly, semi-annually, or annually, and elected to pay een it was incumbent on 
him to pay premium in full when due or within grace period, until such stipulation was 
ehandoned or waived expressly or impliedly, Halliday v. Equitable Life Assur. Soc. 
186(2)—Where policy is antedated at request of insured, time for payment of premiums 
reckoned from date of policy, and not date of delivery. McKenney v. Phoenix Mut. Life 
Ins. Co. (Wash.) 
(3). Payment to agent or broker. 
186(3)—Insurance company held to have made broker procuring policy its agent for collection 
of premium and waived policy provision that one procuring policy shall be deemed 
insured’s agent. Globe & Rutgers Fire Ins. Co. v. Lesher, Whitman % Co., Inc. (N. Y.) 
Payment sby note. 


(5). 
186(5)—Giving to insurer’s solicitor in payment of second premium a note, which solicitor is 
not authorized to take and which is not compliance with unambiguous 
ment of premium. McKenney v. Phoenix Mut. Life Ins. Co. (Wash. 
§ 187. NOTES FOR PREMIUMS. 
(3). Want or failure of consideration. 
187(3)—Installment note for deferred part of premium is not without consideration because 
policy matures all installments on defaults in payment of one, and suspends insurance 
during default. Home Ins. Co. of New York v. McFarland et al. (Miss.) 
§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—Proof af valid contract of insurance necessary before insurer entitled to recover 
premium. Burden on insurer suing for additional premium to establish that rider on in- 
surance policy was countersigned. Insurer held not to have established that rider on 
policy was countersigned so as to be binding. Insurer held not entitled to recover premium 
for want of proof on which to compute amount due. Globe Indemnity Co. v. Anderson 
Deering Co. (Ia.) 
Trial, judgment and review. 
188(3)—Question whether agents issuing policy at legal rate for total or partial destruction 
reed and failed to obtain cheaper rate for total destruction held not raised by evidence. 
‘Taney et al. v. Furman, Lawrence & Parker. (Tex 
§ 191. POWER AND DUTY TO MAKE ASSESSMENT. 
191—If unincorporated fire insurance association paying losses u assessments has not sufficient 
money to pay judgment against it for loss, it is duty of officers to levy necessary assess- 
ment. Marsden et al v. Williams et al. (Mo.) 
§ 198. . halons OR RECOVERY OF PREMIUMS OR ASSESSMENTS. 
° ctions. 
ae action to recover money deposited with Insurance Exchange, conflicting evidence 
held to make question whether insurance policies were assigned by plaintiff to one of 
defendants on sale of property which they covered, one for jury. Northern Lumber & 
Coal _Co. v, Retail Lumbermen’s Interinsurance Exchange. CR Nes acie Ths ckusee’s 
198(6)—In action for return of premium on insurance policies to be performed in Russia, 
repudiated by domestic insurer, plaintiff was not required to plead Russian law. Slios- 
berger v. New York Life Ins. Co. (N. Y.) 


VII. Assignment or Other Transfer of Policy. 


208. VALIDITY OF ORAL ASSIGNMENT. 
nment of life policy need not be in writing to pass equitable interest to assignee 


988 


963 


841 


at. Bank of Cumberland v. Liberty Trust CMMBIN Ghd inl Redavec kes cee 


RICK? AND LIABILITIES OF "ASSIGNEE. 
ANSFER TO MORTGAGEE OF INSURED PROPERTY. 
221—Assignment Pa fire policy to mortgagee to extent of its interest and attachment of loss 
ones clause did not create contract, but merely made it appointee to receive payment in 
case of loss and its — were a greater than those of insured. Allen v. Fidelity Phenix 
Ins. Co. of New (Mo) 3 
222. TRANSFER AS COLLATERAL SECURITY. 


222.—Pledge of life policy, made in Oklahoma, all parties being olilaine of Oklahoma, was an 


Oklahoma contract. Where pledge and surrender by pledgee to insurer of life policy were 
Oklahoma contracts, pledgee had no right to surrender policy without complying with 
Oklahoma laws. Estoppel of one making absolute assignment of life policy to another, 
who surrendered it for its surrender value, to say that the assignment was a pledge is an 
affirmative defense. Instruction that assignment of life policy by assured and beneficiary 
transferred every right and benefit of either was properly refused evidence being pre- 
ponderant that the assignment was a pledge. Where only approach to pleading and proof 
of estoppel to claim that assignment of life policy was pledge, was request to further charge 
that insurer would not be bound bv pledge relation in absence of notice of it, defense was 
properly not submitted. New York Life Ins. Co. v. Rees. (U. S.).....ccecee cece cee 


1165 


1042 











The Insurance Law Journal, Vol. 67 


VIII. Cancellation, Surrender, Abandonment or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 

228—Insurer may sue to cancel policies within contestable period though after insured’s death, 
for fraudulent misrepresentations in procuring them; remedy at law by defense in action 
on policy being inadequate. Suit to cancel policy after insured’s death but within con- 
testable period, held not absolutely precluded by statute. New York Life Ins. Co. v. Cobb. 


(Mo.) 
§ 229. NOTICE TO CANCEL. 
Necessity of notice. 
229(1)—Where ordinary burglary policy required written notice of cancellation, binder issued 
ending delivery of final policy could be cancelled only by such notice. Sherri v. 
National Surety Co, of New York. (CN ¥2) 5.0 .0cscccescancsn tacncns eee speccicescce 1023 
229(1)—Provision in Wisconsin fire insurance policy permitting cancellation by insurer only 
on five days’ written notice is for benefit of insured, and may be waived by him. New 
Zealand Ins. Co. v. Larson Lumber Co. (U. S. 
. Sufficiency of notice in general. 
229(2)—Notice of cancellation of fire policy, failing to state that excess premium would be 
refunded on demand, but requiring order from third party held not to effect cancellation. 
Molyneaux v. Royal Exchange Assurance of London. (Mich.).........-cccccecsvecs 957 
(3). Notice to agent or broker. 
229(3)—Where agent notified to cancel policy issued policy in another company proven usage 
held not to show his authority for insured, and aaee new policy was not effective. 
pluses ins. Ce. v. Contiiental Gin Ca.eb al, CURRY occasion staan trscanr 00 8 esevens 980 
§ 230. REPAYMENT OF UNEARNED PREMIUM “ON CANCELLATION. 
230—Cancellation = standard policy held effective on notice when no demand for excess pre- 
miums is made, but not effective if demand for excess premium is refused. Michigan 
Standard policy can be cancelled only on tender of excess premium or promice to pay 
it on demand. Molyneaux v. Royal Exchange Assurance of London. (Mich.)........ 957 
230—Return of unearned premium is essential to cancellation by insurer, where ie pro- 
vided that on cancellation on notice it should retain only pro rata premium. Commercial 
Union Fire Ins. Co. of New York v. Miller et al. (Olela.) 2... .cccccccecccccccccecsccs 1082 
$ 232. ACTS, CONSTITUTING CANCELLATION. 
232—Insurer cannot collect premium where it delivers policy for higher premium than agreed 
and its refusal to correct = is —_— to involuntary cancellation by insured. Em- 


ployers’ Casualty Co. v. Harris. DDG iaetss adn cin Daa aea emanates oo ew. +n kaw silos & ose 700 
§ aay. REMEDIES FOR W RONGFU iL CANCELLATION. 
237—Right of action for failure to promptly issue, or negligence in issuing policy or certificate 

of insurance, is in insured or her personal representatives, and not in beneficiary named 

in application. Royal Neighbors a America v. Fortenberry. (Ala.).....c.ccscccccces 9 
§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 
240—Insured’s oral statement that he intended — property and wanted it to be covered 

at new location held not to show request to cancel risk at old location. A. Perley Fitch 

Cana ON, JES. Bs, MIR coe: 4 lo ran ow: diate SAR we re Siew eae a hyaie ne MORE Aimed, oec6: B cikik & 300 
240—Contract of surrender of life policy eee in Oklahoma, was an Oklahoma contract. New 

Toe Dae 206; Key Vs Oe. CE, Bdinn ko cain oce Ck H i 4.656 ARS Tas Baka eerenvebwen que 1042 
§ 242. EVIDENCE OF SURRENDER. 


242—Failure to request removal rider in asking for extension of risk on removal of_property 

- not significant in seeming whether original risk remained. A. Perley Fitch Co. 
pe a Ey ee ee eee ee ee ee er eee eee 3 
} 244, REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE ON 
SURRENDER.. 

244—As respects rights of insured on surrender premium bond held to convert policy into 
non-participating one, if insured survived and participating pory to extent of premiums 
paid in case of death. Federal — Re: Cove SRAM OID 5 occ Satu ceceiee rms 618 

§ 247. RESCISSION BY INSUR 

247—Assignment by store employee of eased in fire policy on goods conditioned on his owner- 


ship to employer, known to insurer, held not to prevent it from rescinding. K. Kurihara 
CE ah Beene ane Ot SOOO TOO: FO. PO Bila sca Nidhi Sain big ches Soe ble he mah ease na eee 1076 


§ 248. RESCISSION BY INSURED OR BENEFICIARY. 
248—In absence of deaths le circumstances, insurer cannot sue to rescind policy for fraud 


after eee death; legal remedy of defense being adequate. Travelers’ Ins, Co. v. 
Snydecker.. 


Spine Nils WG ee lenin CoN pee LEK RES SESE RMT ake oR Aa ee aeeie ees 51 
§ 249. ACTIONS FOR RESCISSION. 
249—Insurance company, without legal remedy because of incontestable clause, held entitled 


to sue in equity for cancellation of policy fraudulently procured. New York Life Ins. 
Cae ss = Ce Ned oa Un odin cs > ake os ud sche s SURE EEE ochteeecwe ee iets aeons 3 


249—Insurer may, after insured’s death, sue to rescind policy containing incontestability clause, 
legal remedy by defense on policy being inadequate, because beneficiary may delay action 
on Policy until after incontestability period has expired. Travelers’ Ins. Co. v. Snydecker. 
( 


i soa e Cale 5 Whe ward Mwlaw Pek, EAN an ilbsal ek pak ak eta ae Che Paks CEES Ss ches 51 
249—Insurer held entitled to sue in equity to rescind life insurance policy for fraud after 


alleged loss under geeaies clause. Equitable Life Assur. Society of United States v. 
Fillat et al. (N. 


IX. Avoidance i Policy for Misrepresentation, Fraud, or Breach of Warranty 
or Condition. 

=) GROUNDS IN GENERAL. 

$ 250. we ee PROVISIONS. 


1). In general. , 
250(1)—Under Rev. St. 1919, § 6142, misrepresentation by insured of matters actually con- 
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tributing to death constitutes affirmative defense to policy. State ex rel John Hancock 
Mut. Life Ins. Co. v. Allen et al. Judges. (Mo.) 

250(1)—Statute relative to when misrepresentation will avoid life insurance policies held appli- 
cable to health and accident policy providing for payment of certain sum if death resulted 
from accident. Williams v. Mutual Life of Illinois. (Mo.) 

§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. 

253—Misrepresentation, to avoid life insurance policy, must be willful, with intent to deceive, 
material, and relied on by insurer, in view of Rev. St. 1911., Art. 4741, Subd. 
National Life & Accident Ins. Co. vy. Kinney. (Texas) 
256. EFFECT OF MISREPRESENTATION. 

(1)., In general. 

256(1)—Deceiving of insurer by insured’s false representations, and insurer’s reliance on their 
truth, must be shown to avoid policy. Olson vy. Southern Surety Co. (Ia.) 

256(1)—Material misrepresentation in application for insurance, made with intent to deceive 
and defraud, avoids policy, material misrepresentation in application, for insurance avoids 
policy, if matter misrepresented increases risk of loss, even though not made with intent 
to defraud. Mack v. Pacific Mut. Life Ins. Co. (Minn.) 

256(1)—Material misrepresentation by applicant for insurance, relied on by insurer, avoids 
policy written on basis thereof. Cohen v. Ft. Dearborn Casualty Underwriters. (Mo.). 

(2) Knowledge and intent of applicant. 

256(2)—An incorrect statement of opinion will not avoid an insurance 
faith and without intention to deceive. Olson vy. Southern Surety 

256(2)—Material misrepresentation in application for insurance made ish intend to deceive 
and defraud, avoids policy, material misrepresentation in application for insurance avoids 
policy, if matter misrepresented increases risk of loss, even though not made with intent 
to defraud. Mack v. Pacific Mutual Lile Ins. Co. (M ME Poatacakascoccuee . 

256(2)—No recovery can be had under life policy issued as result of untrue essential facts 
deliberately certified to. No recovery can be had on life policy if there was deliberate 
attempt made to deceive insurer as to material facts, but harden of proving fraud is on 
party alleging it. Livingood v. New York Life Ins. Co. (Pa.) 

256(2)—False representation in application of matter which increases risk avoids the policy, 
though made in good faith, under Shan. Ann. Code Tenn, § 3306. Columbian Nat. Li e 
Ina, Care; Tense a... CU. Sihiicess cvcudins vundcce cd desduananbueeacdeteguanes “ane 

§ 263. WARRANTY. 

§ 265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Non-compliance with warranty breaches contract of insurance, while false representations 
render policy void for fraud. Bankers’ Reserve Life Co. v. Crowley. (Ark.) 

265—Conditions in application that policy would be valid only if insured was in same state 
of insurability at time of delivery did not constitute warranty, but only representation 
falsity of which renders policy void only if matter ea actually contributed to 
| ne —. ex rel John Hancock Mut. Life Ins. Co Boston, Mass., v. Allen et al. 

udges. (Mo.) 

§ 268. EFFECT OF BREACH. 

268—Under policy covering two classes of property definitely separated and insured for 
specified sums, insurance on one class is not invalidated by breach of condition applying 
to other class alone. Northern Assur. Co. Limited of London v. Case. (U. S.) 

268—Breach of express warranty in marine policy of insurance bars recovery whether or 
not it caused the loss. Fidelity Phenix Ins. Co. v. Chicago Title & Trust Co. (U. S.). 

§ 271. PARTIES AFFECTED BY AVOIDANCE OF POLICY. 

271—Union mortgage clause in insurance policy is not avoided, though at time of issuance of 
policy there was other insurance on property, and though it was condition of policy that 
in such event policy should be void. Allen v. St. Paul Fire & Marine Ins. Co. (Minn.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 272. SUBJECTS OF MARINE INSURANCE IN GENERAL. 
272—Insurer held not liable on marine policy on vessel ‘“‘warranted passenger steamer” 


which was not used, licensed, nor lawfully equipped for carrying passengers. Fidelity 
Phenix Ins. Co. v. Chicago Title & Trust Co. (U. S.) 


281. AMOUNT OR VALUE. 
281—Willful misrepresentation as to cost of motor truck by applicant for_fire insurance thereon 
held material. Cohen v. Ft. Dearborn Casualty Underwriters. (Mo.)................ 
281—Overvaluation of insured automobile held not to avoid policy in absence of fraud. Bull 
Dog Auto Ins. Co. v. Crowley (Tex.)........ eee e cece CR RES REE CREE s weEN ee 


§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction and effect of provisions of policy. 

282(1)—‘ ‘Sole ownership,” within insurance policy, exists where no one else has any interest 
in the property as owner and “unconditional ownership” when the quality of estate is not 
limited or affected by any condition. Western Assurance Co. v. White. (Ark.) 

282(1)—Stipulation invalidating fire licy if insured’s interest is other than unconditional 
and sole ownership, or subject is building on ground not owned by insured in fee simple, 
is valid, and “ac thereof is complete defense to action on policy. Boston Ins. Co. v. 
Hudson. (U. S.) 

282(1)—Parties to insurance contract may stipulate that its terms cannot be waived or 
changed, except in writing, and may make insurer’s liability depend on condition of sole 
ownership. artford Fire Ins. Co. v. Nance et al. (U. S.) 

(2). Character of title or interest in general. 

282(2)—Where store employee receiving and putting back into store half of profits was to 
become partner when one-half of profits equaled one-half of value of goods. There was 
not equitable title so as to be within fire policy conditioned on employee’s sole and un- 
conditional ownership. Store manager, receiving salary and half of profits to be put back 
inte store, who was to become partner when his share of profits equaled value of half of 
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goods, was not an ownership, 
RR UN NN eg oe ae ok ee ee ee ed ea Nt ee ae 
282(2)—Where automobile insured was stolen car, insured’s warranty that it was fully sous 
a was untrue, and policy did not attach. Gormley v. Westchester Fire Ins. Co. 
CRUD Sabb a'c'e chsvessvRead dads begae eek RAS bE Ned0 ses wee eerciah Gekbk Cehd Med oe kee 
282(2)—Judgment in ejection that insured’s predecessor owned land, but that others were 


entitled to recover for improvements, held not to show that insured was not unconditional 
owner. Farrow et al. v. American Eagle Fire Ins. Co. (N. C.).....--cceccacececsceees 


282(2)—Stipulation in fire policy that it shall be void, if insured’s interest be other than un- 
conditional and sole ownership, or subject of insurance be burlding on ground not owned 


by insured in fee simple, is reasonable and enforceable. Fidelity Union Fire Ins. Co. of 
Dating, Tex., ¥. Metemer, CU, S.)> o ois.0 0.060.910.0000 008s cc sve nned on tee gneentcseesioeses 


282(2)—Complete equitable title in insured satisfies condition of 


ing unconditional and sole ownership. Kimball Ice Co. v. Springfield Fire & Marine 
Se SOME ng cea seo cig ci ta ag goa arcana eeu th pisas Sim Aioh ans Stone ah eck ae as Sa 


282(2)—That automobile, purchased in good faith by insured, was stolen from original owner 
does not preclude recovery on theft policy containing provision invalidating it, 2 insured’s 


within fire policy. K. Kurihara et al. v. Detroit Fire . 


interest be other than sole ownership. Barnett vy. London Assur. Corp. (Wash.)........ 2 


Property held in trust. 
282(3)—Store employee receiving and putting back into store one-half of profits, who was to 
be partner when one-half of profits equaled one-half of value of goods, did not hold mer- 


chandise in trust or on commission, within fire policy. K. Kurihara et al. v. Detroit Fire 
er ED. OMNES FA ts os n.c6 Ge Cie sae he Oa RARER OR COALS RLY hase soe 
(5). Title in husband or wife. 

282(5)—Tenant by the entirety held not sole and unconditional owner, within insurance policy 
requiring that insured have sole and unconditional ownership. Western Assurance Co. v. 
IE Eh tla iy. vienna oad Semis 5/5 CC ORISA Onis ee bi IS URE ANTS RS 

(11). Partnership property. 

282(11)—One holding undivided interest in building as member of partnership, and who also 


_ chattel mortgage, held not sole owner within policy terms. Fireman’s Fund Ins. Co. 
. Wilson. (Tex.) 


— Buaiding * san pn earnnm mans recent sed SW ROO ESA TED CRANE RE ERAENATES AAT A 7 > 
282(12)—-Stipulation in fire policy that it shall be void, if insured’s interest be other than 
unconditional and sole ownership, or subject of insurance be building on ground not owned 


by insured in fee simple, is wee and enforceable. Fidelity Union Fire Ins. Co. of 
SL ee CC RE ORS Ls. aa woos aie a Al dace eines on mae mai Gis See aie he een ee a Rae 


(14). Entire or sean contracts, 
282(14)—Under policy insuring a house and furniture separately and at different rates, 
breach of condition relating to house held not to invalidate insurance on furniture. 
rerasetn Moser. co. Lames of London v¥. Cate. (U0, Sideecsccccsccccnseccesecentes 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Where mortgagor insured mortgaged property, and informed mortgagee that he had 
no insurance, and in effect refused to get any, policy procured by mortgagee in usual 
standard form, with union mortgage clause, with loss payable to mortgagee, was valid, 


and not affected by other insurance. Allen v. St. Paul Fire & Marine Ins. Co. (Minn.).. 
(2). Concurrent insurance. 


288(2)—Insurance policy may properly limit total concurrent insurance, and invalidate policy, 
if amount is exceeded. Western Assurance Co. v. White. (Ark.) 

(C) MATTERS RELATING TO PERSON INSURED. 

$ 290. AGE. 


290—Inaccurate statements as to age, employment of other doctors, or attempts to obtain other 


insurance are material representations, but -¥ not avoid po licy where made in good faith. 
Livingood v. New York Life Ins. Co. 


CRED SeOu sa Steves cclsahsswoa ve bese $008 obese 105 
§ 291. HEALTH AND PHYSICAL CONDITION. 


(1). In general. 
291(1)—Imsurer may avoid policy for material false answers to question as to illness suffered 
by insured and physicians attending him which did not eae to invalid condition avoiding 
eouct:. Miehtgnontan Lite iva: Ce: ¥. “WOOP. Citi hs «0050 cnacwenaeyengecwe ta viass os 
291(1)—Health and accident policy, taken by physician without examination, held not forfeited 
because of failure to specify in application that he had stomach trouble and consequent 
headaches and insomnia, in absence of fraud. Brown v. Continental Casualty Co. (La.).. 
291(1)—Life insurance policy held void as matter of law, because of misrepresentations _— 
warranties as to insured’s health. Abernathy v. Springfield Mutual Association. (Mo.) 
291(1)—Insured is bound to disclose physical condition which he knew or should have observed 


but is not charged with knowledge of latent disease. Livingood v. New York Life Ins. 
Co. Pa.) 


(3). Knowledge and intent of ap epticant. 


or life insurance held to call for answers founded 
unless 
rowley. 


291(3)—Questions propounded in application 
on knowledge of applicant, and misrepresentations or omissions would not void polic: 
re or knowingly made with intent to deceive. Bankers’ Reserve Life Ca v. 
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ah in representations concerning health and prior medical attendance of insured 
does not forfeit oalley in absence of fraud. Where applicant for life policy asserts that he 
is in good health and reasonably believes this to be true, though in fact suffering from an 
insidous disorder, recovery may be had on policy. That night sweats suffered by insured 
prior to application for policy are indicative of consumption does nct avoid policy, unless 
insured had reason to believe from symptoms that he had consumption. Livingood v. New 
WE CAG BOE, Gh NEB a ok bic on wate eke ee SORE EREE TOE CERES eR Ro eke tate taeet 1053 


(4). Representations as to existence of specific diseases. 
291(4)—False statements in application that insured was not suffering from diabetes, and had 
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not been treated by physician within two years, held to constitute such false seperaaniee 
tion as to avoid policy. Simpson v. Metropolitan Life Ins. Co. ) . 
(6). Serious or temporary diseases. 
291(6)—General questions in insurance application, concerning former ailments to applicant, 
do not require disclosure of ailments oF trivial, temporary or unimportant nature but only 
oe of serious, dangerous or permanent character. Mack v. Pacific Mut. Life Ins. Co. 


(Minn.) bite huennede 

§ 292. ‘MEDICAL ATTENDANCE. 

292—Condition avoiding life policy, if insured before its date has been attended by physician 
for any serious disease, being a in time is unreasonable and invalid. Metropolitan 
Life Ins. Co. v. Walters. (Ky.) 

292—Misrepresentation that insured had never consulted a physician held a concealment of 
material fact by false representation which voided policy. Bellestri-Fontana v. New York 
Rate Tn. CO. CURR) ioc e occacsk dicta has cued eipnied (G6bo dines aio Rehsade he eeaenes ee 

292—False statements in application that insured was not suffering from diabetes, and had not 
been treated by physician within two years, held to constitute such false representation 
as to avoid policy. Representations in application that insured had never consulted, or 
been treated by, physician within two years, held “material to the risk.” i ‘ 
Metropolitan Life Ins. Co. (Mo.) -. 241 

292—-Mistake in representations concerning health and prior medical attendance of insured 
does not forfeit policy in absence of fraud. Inaccurate statements as to age, snore 
of other doctors, or attempts to obtain other insurance are matreial representations, but d 
not avoid policy where made in good faith. Livingood v. New York Life Ins. Co. (Pa.). *1053 

§ 297. HABITS 

297—Question to insured in a plication as to whether his habits of life were correct and 
temperate was one callin ng or an opinion. Olson v. ee Sasete:Co,, Gide. cn cx 139 

§ 300. PREVIOUS APPLICATION FOR INSURAN 

300—Inaccurate statements as to age, employment of po og doctors, or attempts to obtain other 
insurance are material representations, but do not avoid policy where made in good faith. 
Livingood v. New York Life Ins. Co. (Pa.) 

300—Submission to examination, with intent to make formal application for policy, if examiners - 
thought acceptance likely, was “Application,” within representations eee prior 
applications to other companies. New York Life Ins. Co. v. Goerlich. (U. S.) 

300—False denial in 2 of previous rejection for life insurance avoids accident and 
health policy. er rejection for life insurance is material to later accident risk must 
be determined in each case on its own facts, and may be question for jury. Columbian 
Nat. Life Ins. Co. v. Harrison et al. (U. S.) 744 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, or 
Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 302. STATUTORY PROVISIONS. 
302—Statute making it unlawful for life insurance company to forfeit policy for non- 
payment of premium without first giving notice in writing to insured held to operate 


prospectively and to have AN effect on policy contracts previously issued. Bank Sav. Life 
Ins. Co. v. Bake 


r. 
§ 306. CONDITIONS Se BSEQUENT 
309. EFFECT OF BREACH. 
309—Under policy covering two classes of property definitely separated and insured for 
specified sums, insurance on one class is not invalidated by breach of condition applying 
to other class alone. Northern Assur. Co. Limited of London v, Case. (U. S.)...... 493 
309—Comp. St. Neb. 1922, § 7787, peernee that breach of warranties in a policy shall not 
void policy unless breach contributed to loss, is part of fire insurance contract. West 
chester Fire Ins. Co. of New York v. Norfolk Building and Loan Ass’n. (U. S.)...... 1071 
§ 310. ATIVE AND ne TO GIVE EFFECT TO FORFEITURE. 
(1). In genera 
310(1)—Provisions for forfeiture in insurance contract are for benefit of insurer, and ma 
be waived at insurer’s option, and policy, on breach of condition is not void, but sneely 
voidable. Cope v. Jefferson Standard Life Ins. Co. (S. co 
. Non-payment of premiums or assessments. 
310(2)—In absence of contract, statute, or course of dealing, no notice of lapse of life - 
policy for non-payment of premium is required. Alabama Nat. Life Ins. Co. v. Smith. 
Ala.) ‘ 
310(2)—Agreement that failure to pay note for premium shall terminate policy is valid, “and 
affirmative act Fe cancellation is necessary. Wastun v. Lincoln Nat. Life Ins. Co. 
of Ft. Wayne, Ind. (U. S.) 
PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Appointee under loss payable clause of policy cannot recover on policy, his interest 
in assured property having been transferred to another. Coffin v. Northwestern Mut. rae, 
Assn. (Idaho) 
ae rights of a beneficiary in a life policy are de ependent on the keeping ig in force 
of the policy. Wastun v. Lincoln Nat. Life Ins. Co. of Ft. Wayne, Ind ++. 408 
(2). Assignees. 
311(2)—Sales '190—Where automobile purchased under conditional contract was stolen ee 
negligence of seller in whose possession it was for inspection and repair and seller took 
assignment of theft policy as part payment of new car, seller’s negligence precluded re- 
covery on policy, but the amount otherwise recoverable, less seller's interest under loss 
payable clause, must be credited as payment on new car. Buell et al v. United Firemen’s 
Ins. Co. (Minn.) 
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311(2)—Fraud of party originally insured does not make fire policy void as against assignee 

of policy and purchaser of property innocent of fraud. New contract arising between 
insurer and assignee of fire policy on assignment to purchaser of property is not affected 
by fraud of party originally insured. Rule that assignee of fire policy is not liable for 
delinquency of party originally insured is not inconsistent with rule that policy void in its 
inception for_lack of insurable interest cannot be validated by subsequent assignment. 
magward v:' Fidelity Phoenix Five Tas: Co. (BER) .oscccvccccwcencoosice nicemeseccees 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 322. CHANGE IN OCCUPANCY OF BUILDING. 
322—Fire policy, stipulating for insurance on building while “occupied by owners and not 


otherwise,” held to cover risk while occupied by tenant, in view of another provision. 
eek WENO. SENG GO, PO OF OL LEED cate canes cbc peccwecesceneeebicne 
$ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(1). In general. 
326(1)—Generally, use of or keeping and using prohibited articles must be permanent or 
habitual to violate prohibition against it. Location and use of gasoline engine in insured 
barn for pressing hay held to violate policy prohibition against such “location and use”; 
permanency of location contemplated being that required to complete season’s work. Use 
of gasoline engine in insured barn held not justifiable on ground of necessityfi where 
policy permits use of engine outside of buildings, with transmission of power to machines 
within by long belt. Location and use of gasoline engine in insured barn by persons 
under contract with assured to press hay violates policy prohibition, though done without 
knowledge or consent of assured. Use of gasoline engine insured bar violation of policy, 
rendered policy void, and it was immaterial whether subsequent fire was caused by engine 
or not. witf v. Patrons’ Androscoggin Mut. Fire Ins. Co. (Me.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
1). Nature and effect of condition. 
328(1)—Standard policy under St. 1925, § 203.01, becomes void on change in interest, title, or 
possession of property insured, unless change is contained in written agreement added to 
‘policy, except upon death of insured. Spohn v. Johnson et al. (Wisc.) 
2). What constitutes change of title or interest in general. 
328(2)—Change of ownership of interest in automobile by award thereof to insured’s wife in 
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divorce decree avoids the policy. Coffin v. Northwestern Mut. Fire Ins. Co. (Idaho)....1118 


328(2)—Where policy of fire insurance was issued to common school district which prior to 
loss, was merged into Union Graded School District and insured property continued to be 
used for school purposes policy was not forfeited. Hartford Fire Ins. Co. v. Union Graded 


SOL CEN, 200. 9a) Ok Aenewi COOMBES. ~ TODNRRDs 6 vp <ncneptaden conddcenedvecescesuece 1089 


(5). Contract for sale. : 7 : 

328(5)Conditional sale of personal property where possession therein has been delivered, is a 
change of interest therein. Sale of undivided interest in insurd property, without knowl- 
edge and consent of insurer, is a change of insurable interest of assured, making policy 
void. Transaction by which owner agreed on certain conditions to execute bill of sale to 
insured automobile and transfer license held ‘“‘conditional sale” and “change in interest” 
of owner in insured property rendering policy void. London Assur. Corp. v. Dean. 
Se ee Sa Re aa oo ae eeeewe 


SOhusaavenoeees cons Sehiceuebae see Gee 
(6). Incumbrance of property. : 2 
328(6)—Mortgage is mere lien on property, and does not affect mortgagor’s title or interest so 
as to avoid policy. $250 mortgage on property worth $2,000 held insufficient to _affect 
owner’s real interest within clause invalidating policy on any change in interest. Niagara 
Ins. Co. v. Jeffrey. (Ky.)..... pRsa be tek se bp aces cca ehies sccin gee Ceevs capes ost vasssnes 1080 
(8). Invalid or inoperative conveyance. | pte tN 
328(8)—To prove a change in interest, title or possession of property to avoid liability, proof of 
mortgage in absence of showing of validity is insufficient. Dixie Fire Ins. Co. v. Henson 
BBE Eo oe bakin es os ee ad VEO RS Re RMae s Ge ane Rhe © SS RES SEA CET R OED Oe UE NARS UR ESS 6 Oe 985 
(15). Entire or severable contracts. s , 
328(15)—Fire policy on store building, stock of merchandise, and store furniture and fixtures, 
issued under single entire premium, with identity of risk, held void in entirety on sale 
of building, in violation of policy. Mortt v. Liverpool & London & Globe Ins. Co. Ltd. 527 
OE RD ers a cates cies chs ch va bine vaseeeegspeseas aca seNeweuae nee say eb eho us see eee 
§ 330. INCUMBRANCES. 
(5). Entire or severable contracts. ; : 7 : ro 
330(5)Chattel mortgage on part of household articles insured by, policy which was void if 
goods insured were subject to mortgage would not forfeit right to recover for loss of 
property not covered by mortgage. Jones v. American Eagle Ins. Co. (Fla.)............ 92 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. ' Ss p : ; 
334(1)—Provision in auto theft policy requiring locking device held to suspend policy when 
and while insured left car without locking such device. Doerr v. National Fire Ins. Co. 
of Hartford, Conn. (Mo.)......... eee eee cecerceeeesceseses Pree er ee 1003 
334(1)—If burgla occurred when premises were not open for business, and when burglary 
alarm system had been disconnected for the day, held, that such disconnection violated 
warranty of policy that such system was maintained and left connected at close of each 
business day. Lee v.*Preferred Accident Ins. Co. (N. Y.)...... es eee ee cece eee e eect meee 209 


§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(1). Nature, validity and operation in general. : Be. 
335(1)—Iron-safe clause held not inconsistent with standard policy, but permissible under 
exception in Rev. Code, 1919, $9198, subd. 6. Iron-safe clause, properly attached and 
made part of policy, constitutes a promissory warranty, breach of which defeats right of 
recovery. Operative effect of iron-safe clause held not postponed for 30 days, where 
insured had taken inventory within 12 months. Dozark v. Westchester Fire Ins. Co. 
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(2). Taking inventory. 
335(2)—Inventory stating quantity and price of goods and aggregate thereof held sufficient 
compliance with contract requiring inventory, without stating expressly that separate items 
were of specified actual value at time of inventory. Goldman v. A®tna Ins. (Ga.).. 672 
335(2)—Keeping of invoices of purchasers and book account of sales from which insured was 
able to tell amount and value of stock on hand held substantial compliance with fire policy 
requiring insured to keep certain inventory. Cantor v. Insurance Company of No: 
America. (Mo.) os 949 
335(2)—Inventory on small stock of merchandise showing number of pairs of shoes, with 
stock number and price of each, and value of groceries, hardware, dry goods, notions, 
hats, pants, boys’ and men’s suits separately, held substantial conpliance with - provigions 
of standard form fire policy relative to inventory. Mortt v. Liverpool & mdon & 
Globe Ins. Co. Ltd. (N. C.) 
(4). Keeping books and papers in safe. ; 
335(4)—Failure to keep books in fireproof safe, resulting in destruction of the essential book, 
held to invalidate policy. Wright v. Union Ins. Co. of Indiana. (U 
(5). _ Entire or severable contracts. 
335(5)—Insured keeping books in store, but not in iron safe, cannot recover on policy requir- 
ing that they be kept in safe place away from store if not in safe, in absence of evidence 
of waiver of such provision, though insurer waived iron-safe clause. Mackey et al. y. 
pe Oe ae OR SR rr re a pers er Sate Mew 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Insurer held not liable under policy prohibiting other insurance without agreement, 
where other insurance was taken out without agreement or waiver by insurer. Walker v. 
Queen Ins. Co. (S.C 
336(1)—Procuring of ad 
policies, .. Astana, Ine, Ca: ead wi. JOC CER ina: s cvicccccassdsveccoasecausenebhadednes 
(2). Knowledge and consent of insurer. 
336(2)—Where seller, as seentengee, insured property, buyer failing to notify seller that he 
had taken out other policy eld estopped from’ asserting that he had no part in continuance 
of mortgagee’s policy. mden Fire Ins. Ass’n v. Sutherland. (Tex.)..........2+eeeee: 
(E) NON-PAYMENT OF PREMIUMS OR ASSESSMENTS, 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1).. In general. 
349(1)—Provision my policy for suspension on default of installment on premium note; and 


renewal or reinstatement on payment of arrearage, is valid. Home Ins. Co. of New York 
‘ 9d) McFarland et al. ae. oy ; 
4 —Anniversary of policy as respects computation o or payment of premiums 
held date of its delivery to insured. Jefferson Standard Life Ins. Co. v. Myers. (Tex.).. 
(3).. Nonpayment of note given for premium. 
349(3)—Provision of fire insurance contract, covering farm property, that company should not 


be liable for losses while payment of insurance premium note was in default was reason- 
able, and must be rced according to terms. Where’insurer provided that insurance 
should be suspended while payment of note a for premium was in default, but that 
yment should revive Rolicy, it was not liable for loss during time payment of note was 
in default. Insurance Co. of North America v. Renfro. (Okla.)........... 0... eeeeeee 
349(3)—Agreement that failure to pay note for premium shall tefminate policy is valid, 
and no affirmative act of cancellation is necessary. Wastun v. Lincoln Nat. Life Ins. 
Ca. ch We Wants. . See. CR uc cn adiscctacws«ausneunee chen enenaethedbemes as 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 7 . 
360(1)—Life policy, requiring payment of first annual premium before it should take effect, 
but also providing for semi-annual or quarterly installments, held to take effect on pay- 
ment of quarterly installment but to remain in force only until second installment became 
payable. Ponder v. Lamar Life Ins. Co. (U. S.) 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Insurer which applies dividend upon premium due same day as dividend cannot declare 
policy forfeited for non-payment of premium while such dividend is sufficient to pay 
premium. Halliday v. Equitable Life Assur. Soc. (N. D.) 
§ 362. EXCUSES FOR NON-PAYMENT. | t : 
362—Insured held to have become “physically incapacitated” to engage in gainful occupa- 
tion, within policy providing for waiver of premiums and yearly income, where in 
from broken fe prevented business, though he could sit at desk and answer phone. ag- 
man v. Equitable Life Assur. Soc. of United States. (Ky.)......ccscccceccecctuccece 
362—Insurer’s refusal to accept payment of dues when tendered held to absolve insured from 
any further duty to pay them. Newton v. National Life Ins. Co. of U. S. A. (La.).. 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 365. REINSTATEMENT. 

(1). In general. , , Pets j 
365(1)—Where life policy did not provide for reinstatement and Lg my mm for reinstatement 
recited that reinstatement should not take effect until approved by home office, held, 
local agency had no authority to reinstate policy, and its acceptance of application and 
check did not constitute reinstatement. Mutual Life Ins. Co. v. Hynson. (Ark.).... 

365(1)—Conditional acceptance of past-due premiums after insurance have lapsed held not to 
reinstate policy. Moman et al. v. Bankers’ Health and Life Ins. Co. (Ga.)............. 829 
365(1)—Contract of reinstatement of life policy held contract of state of insurer’s home 
office, where application for reinstatement was accepted and not governed by laws gov- 
erning policy originally. Contract for reinstatement of life policy hold not invalidated 
by statute. Agreement for reinstatement of lapsed policy in new contract. Wastun 
v. Lincoln Nat. Life Ins. Co. of Ft. Wayne, Ind. (U. S.)....cccccecccscccccccccccce 408 


1171 











The Insurance Law Journal, Vol. 67 





(2). Condition of reinstatement. 
365(2)—Insurance company can impose any condition to reinstatement of policy not contrary 
to public policy, where policy contained no provision relating thereto. Mutual Life Ins. 
0:0, TEPRGOR! GAG). 62 sivas ten cod ths oo eis ce sarees beetles stb are eubaee ees siscctae 430 
365(2)—Insurer held liable for amount of policy, where insured committed suicide after year 
from date of original policy, though within year from approval of application for reinstate- 
ment, limiting liability in such case. Security Life Ins. Co. v. Leeper. (Ark.)........ 614 
365(2)—Provision of policy for suspension on default of installment on premium note; and 
renewal or reinstatement on payment of arrearage, is valid. Home Ins. Co. of New York 
Se ee ee OG IG, | CNMI ois 4 bossa ies ni Dnekentistaedéneceacthe” See tbeaecenaues 100 
365(2)—+Life policy, providing for reinstatement after default in payment of premiums on 
proof of certain facts satisfactorily to insurer, held to revive, if these facts are certified 
in application for reinstatement and in fact exist. Life insurer may reject application for 
reinstatement after death of insured if it would have been justified in rejecting application 
or requiring further proof when application was executed. Lapsed policy is not reinstated 
until insured complies with conditions specified therein. Lapsed life policy, subject to 
reinstatement on satisfactory proof of good health, etc., held not reinstated by application 
for reinstatement, which falsely stated applicant had sustained no personal injuries or 
been attended by physician, though applicant was in fact in good health. Reinstatement 
of lapsed life policy, subject to reinstatement on satisfactory proof of certain facts, will 
not be effected in absence of insurer’s acceptance of application therefor, unless to re- 





= more than proof offered would be unreasonable. ‘uckler v. Guarantee Fund Life 
EP RI asi ia Sin pies ao dao alsa & Re EASE CRO Ue POR TE CT Oe En datald ba khudis 265 
(3). Insurance of property. 

365(3)—Where policy of fire insurance has become void, it cannot be reinstated except by 
waiver by the insurer. London Assur. Corp. v. Dean. (Tex.).......ccccccccccccccece 197 

§ 366. ELECTION BETWEEN RIGHTS. 

366—Verdict was properly directed for insurer in action on life policy where insured on 
lapse of policy, failed to exercise option and company thereon applied — to paid-up 
insurance and later declined to reinstate insured. Ginyard v. Lincoln Ins. Co. (S. C.).. 455 

$ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 


(1). In general. 
367(1)—Fifteen year term policy in standard statutory form does not accord privilege of ex- 
tended insurance and is not within statute providing automatic insurance in case of default. 
Halliday v. Equitable Life Assur. Soc. SS MURNG IS ake 5 askin: ste ee paren ae ee RCA b's ew taN ev ai 896 
367(1)—Statutes, requiring that table of loan values and options be put in policy, and relating 
to insured’s rights after default, held inapplicable to term insurance. Standard form policy 
should provide that, on default, insured may have net value applied to purchase of other 
insurance, though statute provides it “‘shall be applied.”” Gilley v. Missouri State Life Ins. 


og, AIRED Siwitts ba Cais Dads cM eeroe ceed BNE TENS ham OO eee e ote ee RNP en Gort cee aA ook 867 
367(1)—Provision that defaulted premium should be charged against a life policy as loans held 

not to apply until the policy by its terms had a “loan value.” Lonabaugh v. Mountain 

States Lite DE FC aN Sn ic ak wk RR oF Re Ba OR Oe hs oe eee eS 035 


(2). Amount available to purchase extended insurance. 
367(2)—Where after paying premiums on life policy insured secured cash loan to full 
extent allowable, held that there was no further loan value to prevent lapse for non- 
payment of subsequent premium. Alabama Nat. Life Ins. Co. v. Smith. (Ala.)...... 419 
367(2)—Where life policy gives insured, on failure to ee premiums, three months to elect 
between options as to how cash surrender value shall be applied, on death of insured within 
three months, without exercising option, policy is automatically extended for full amount 
for such period of time as cash surrender value of policy would purchase. Metropolitan 
Life Tae. Co. v. Lillard. (Olkia.)..ccscccscces Raises cenceseserseereceedvebcieves ses sees 847 
367(2)—Beneficiary of lapsed policy held not entitled to recover full amount of policy on 
theory that cash surrender value without deductions should have been applied to keeping . 
policy in force. Dwyer v. Metropolitan Life Ins. Co. (S. C.).........-..00- ei scdwieds 658 
367(2)—“Value of policy” available for purchase of other insurance after default to be shown 
by standard form policy held same as amount which might become “Stipulated form of 
insurance” secured to insured in event of default. Value of policy after default should 
not be determined by any other rule than that specified in Rev. St. 1911, Art. 4741, 
Subds. 6-9, relating to standard policy. Gilley v. Missouri State Life Ins. Co. (Tex.).... 867 
£ ag pe SURRENDER bg gs ‘ be ee i 
369— iri: ent o y part of premium and giving lien for difference held to 
defeat fight ae nunecniine value of policy. Federal Life ia. Co. v. Harding. (Ind.).... 618 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or Forfeit 
Policy. 
$ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Waiver of iron-safe provision in fire potey cannot be based on what occurred before 
ns. 


licy was issued. Mackey et al. v. Home ee ee |S eee 690 
§ 3)2, WHAT CONDITIONS MAY BE WAIVED. 
372—Provision of insurance policy limiting total concurrent insurance may be waived. Western 
ee ea ES Seer re rie ree eee ere 1074 


372—Policy conditions to be performed after loss may be waived but conditions and provisions 
relating to formation and continuance of policy cannot be waived. Robbins v. Farmers’ 
Mat. Dies Tan: Atm: MT.) v.i.8e de vacisees se ahsvivscdencegeas enn esceeeseccceses oo $23 
$ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
$ 375. —— IN GENERAL. 
(1). In general. J 4%, 7 
~ 375(1)—Agreement of agent and secretary of mutual fire insurance company waiving policy, 
requirement of payment of assessment within 30 days of notice thereof held ineffectual. 
Ran +. Marenere’  Mnt.. Fics Tas. Asati: CRs odd cidiik ce cctewiwe ne ewe civaebgs s6 522 
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375(1)—Notice to agent is notice to insurer, and waiver may be made by insurer through 
agent. Rogers v. Atlantic Life Ins. Co. i oe 

375(1)—Insuring against loss of jewelry by theft from described residence is not liable for 
loss occurring at hotel. Taylor v. United States Fidelity & Guaranty Co. (Tex.)...... 

(2). Nature of agency. 

375(2)—One employed by local insurance agent to solicit insurance has no power or authority 
to waive substantial. rights of company guaranteed by terms of policy. Gambino et al v. 
Northern Ins. Co. of New York. (Mich.) 

375(2)—An agent authorized to solicit insurance may waive a forfeiture. 
Standard Life Ins, Co. (S. C.) 


§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
1). In general. 

376(1)—In action on policy stipulating that it should be void for misrepresentation as to 
ownership, evidence that agent issuing policy knew that full ownership was not in 
insured held admissible; where agent, issuing fire insurance policy, knew that full owner- 
ship of property was not in insured, insurer was estopped to assert policy stipulation as 
to full title to insured property, notwithstanding provision that policy terms embodied all 
agreements and no agent of insurer could waive its terms, unless written waiver was 
attached to policy: Brown v. Globe & Rutgers Fire Ins. Co. (Ga.) 

376(1)—Generally restrictions upon insurance agent’s authority to waive conditions after 
issuance of policy are binding on assured. Spohn v. Johnson et al. (Wisc.).......... 7 

(2). Conditions to which restrictions apply. 

376(2)—Where fire policy, whose conditions could be waived by insurer’s representative only 
by written indorsement, and which was void if subject was building on ground not 
owned by insured in fee, was issued in name of individual on house possessed by cor- 
poration under contract to purchase, no recovery could be had thereon, though insurer's 
agent knew true state of title hefore loss. Boston Ins. Co. v. Hudson. (U. S.)........ 

376(2)—Where fire policy provided for waiver only by written endorsement that insurer’s 
local agent had notice before delivery of policy that insured was lessee and not owner in 
fee was immaterial. Fidelity Union Fire Ins, Co. v. Kelleher. (U. S.).............4. 


§ 378. ee oof OR NOTICE TO OFFICERS OR AGENTS. 
Cap n general. 
378(1)—In action by fire and theft policy covering automobile, defended on ground of fraud 
in representing car, which was 1916 model, as that of 1917, admitting evidence that 
agent of insurer inspected it and that parties could not tell which model it was, but that 
agent agreed to insure it as 1917 model, was proper. Whitcomb et al v. Automobile 
me. Co; of: Mirtherds: CRB ic occa 0 sa tapedeu eth ls dese sein ge0 0 heb Ose oS eads cata 
378(1)—Knowledge of insurance agent, who was beneficiary’s husband and insured’s brother- 
in-law, of untruthfulness of representations as to insured’s health, held not imputable to 
insurer. Abernathy v. Springfield Mutual Association. (Mo.)...............0eeeeeeees 
378(1)—In absence of fraud by insured, disclosures as to actual status of title to insured 
property, made by him to soliciting agent acting within scope of authority, at time of tak- 
ing application for fire policy, is knowledge imputed to company. If soliciting agent, 
acting within scope of authority and in usual course of duties, receives information of 
exact condition of title of property at time of issuing fire policy, company is estopped 
to defend action of policy on provision of policy making it void, if ownership of property 
was not absolute or unconditional. United States Fire Ins. Co. v. L. C. Adam Mer- 
cantile Co. at al. (Okla.) 
378(1)—Where life insurance agent, acting within scope of authority, is informed by appli- 
cant that person to be insured is in bad health, such knowledge is imputable to company; 
where life insurance agent, notwithstanding information that insured was in bad health, 
prepared application showing such person to be in good health, — premium, and 
delivered application and premium to company, which issued policy and retained premium 
and colieetea premiums as they fell due until death of insured, defense of forfeiture 
because of false statement in application was not available. Security Life Ins. Co. v. 
Woods. (Okla.) 7 
378(1)—Agent’s knowledge of removal of — from insured’s face is imputed to insurer, 
and question of insured’s waiver thereof held properly submitted to jury. Rogers v. 
Atlantic Life Ins. Co. (S. C.) 
378(1)—Fal8e representations as to rejections by other companies and medical consultations 
and treatment held good defense to action on policy where soliciting agent knew of rejec- 
tion by only one company. New York Life Ins. Co. v. Goerlich. (U. S.) 
378(1)—That insurer or its agent had notice, before a loss, of breach of sole ownership and 
fee title conditions, does not avail insured, waive breach, or work estoppel. Boston Ins. 
Co. v. Hudson. (U. S.) : 7 
378(1)—Insurer may avail itself of sna in policy, vitiating it if insured’s interest is 
other than unconditional, although agent was informed of condition of title. Hartford 
Fire Ine. Co. v. Nance et af. (UO. Si}. ac cicdncsccceccccccagcccccescqcccccsesececes 
(3). Nature of agency and authority of agent. — i 
378(3)—Knowledge of insurance agents ha general authority to issue policies is knowledge 
of insurer. Camden Fire Ins. Ass’n v. Sutherland. (Tex.)............. ‘ 
$ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. ; 
(1). In general. ‘ 
379(1)—Where general agent of insurer knew of insurance taken out by mortgagee and 
romised to ascertain facts and fill out applications accordingly, insurer could not avoid 
fiability because of incorrectness of warranty against other insurance. Camden Fire Ins. 
Ass’n. v. Sutherland. (Tex.)...... pe ececceceees Lee sn a's oie 2 ete eweseeernsrrenencesctis 
379(1)—Insurer was liable where soliciting agent falsified application after insured signed it, 
whether latter read application or not. Schumann v. Brownwood Mut. Life Ins. Ass’n. 
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(3). Statements as to incumbrances. 


379(3)—Insurance company, knowing of lien on property through its soliciting agent, who 
wrote answers in application after insured told him of note secured by lien, cannot com- 






plain of false answer that there was no lien. Niagara Ins. Co. v. Jeffrey. (Ky.)...... 1079 


(4). Life and accident insurance. 

379(4)—Where insured gave true age to agent, who later changed it certificate was valid 
where issuance to person of that age was not absolutely forbidden in Mutual Association’s 
by-laws. Schumann v. Brownwocd Mut. Life Ins. Ass’n. (Tex.) 

. Good faith of insured. 

379(5)—Insurer to cancel life i insurance policy must prove that answers as to applicant’s health 
were intentionally false, and that insurer relied upon them, or that applicant and = 
who acted for insurer acted collusively. Bankers Reserve Life Co. v. Crowley. (Ark.). 

oa has no duty to see that insurer’s agent has correctly written answers in 


plication, where he merely warrants correctness of answers. Schumann vy. Brownwood 
a Rae Ta Ma RNIN. ONT aca Lid SUE ARN e:0 cisiva oR Sete ddecaceea eeu es 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 383. ORAL WAIVER. 
383—Parties to insurance contract may stipulate that its terms cannot be waived or changed, 


except in writing, and may make insurer’s liability depend on condition of sole owner- 
ship. Hartford Fire Ins. Co. v. Nance et al. (U. S.) 


$ 8 WAIVER IN WRITING. PRs ae eae eo eceeNren Est enaas tees 
384—Rider on fire insurance policy, providing that policy should not be invalidated by any act 
or neglect of other occupant of building held to deprive insurer offense that risk was 


increased by tenant with insured’s consent of by means within his control. Coffaro v. 
Queen Ins. Co. of America. (N. 


SR ree ere ere er ree 
§ 385. ENDORSEMENT ON POLICY. 
385—Provision in policy that no clause will be waived except by writing indorsed thereon, does 
not preclude = from authorizing a waiver in some other way. Shapiro v. Security 
BO Sk CD xb 6 Need eee T cba e ccc ep amea eee 6a 6 Seca Lever ees een Chae Wedasabean ae 
385—Where policy ee for forfeiture upon change in interest in insured property without 
written consent, and that no oe is waived except by writing indorsed on_ policy, 
court will not hold forfeiture clause waived in absence of such writing. Where policy was 
presented by purchaser of insured property for indorsement of a) val of transfer, and 
agent upon returning papers assured haser that he was therea hee protected, company 
one estopped to set up invalidity of policy for failure to secure consent to transfer. 
hn v. Johnson et al. (Tex.)......cccesevecrseccccevcsesccessecsccsintestececesece 
305—Ke owledge of agent issuing insurance policy does not waive breach of conditions in 
policy where policy makes written indorsement condition precedent to waiver of terms 
of agent. Northern Assur. Co. Limited of London v. Case. (U. S.)......escceeeseeee 
§ 387. CONSTRUCTION AND OPERATION OF EXPRESS “WAIVER. 
387—Insurer is estopped to deny that insured pro ae is worth less than amount of insur- 
ance, or to claim excessive insurance under *d policy permitting additional insurance. 
Hayward vy. Fidelity Phoesix: Fire ine: Co. CMO) icc evceccceccececcseccecieds svcosens 
§ 388. IMPLIED WAIVER IN GENERAL. 
(2). Statements of officers and agents. 
388(2)—Agent’s statement that keeping of jewelry in hotel would not affect insurance held 
incompetent in absence of evidence of authority to waive or alter provisions of policy. 
Taylor v. London Guarantee & Accident Co. CTR.) 2 occ cicccsccecceccocenceiactsceces 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Because of custom of accepting past-due premiums and maintaining insurance in force 
after lapse for failure to pay premiums on the contract, insurer held to have waived right 
to invoke forfeiture clause. Moman v. Bankers’ Health and Life Ins. Co. (Ga.)....... 
388(4)—Custom or insurer’s conduct not within terms of contract may give reasonable ex- 
cuse for not paying premium at time or in manner stated in policy. Halliday v. Equitable 
Life Assur. Soc. Me ca ca ua kul akid halen aaie 4-4 s a aaa a eek aT can Oeeke aie 
(5). Guaranty and indemnity insurance, 
388(5)—Insurer waived right under policy of credit insurance to deny claim of insured for 
goods sold debtor without rating in mercantile agency where rating had been changed 
to partnership and insurer accepted change as complying with policy. Hershbaum v. 
London Guarantee & Accident Co. (Pa.)........cseseeseccccecsecccssenecescccesenss 
388(5)—Liability insurance company, having taken control of action for damages breught by 
injured employee against insured, with knowledge of ground of liability, without notice 
to insured that it does not consider itself liable, is estopped to deny liability. Liability 
insurance company having undertaken defense of action by employee against insured, 
after giving notice to employer that it would disclaim liability on establishing facts show- 
ing that liability was not covered by policy, does not waive = defense. Liability insur- 
ance company, having conducted defense in action brought injured employee after 
giving notice to insured that it would disclaim liability if it Boutd be proved that em- 
ployee was employed in Yenation +. law, held not to have waived such defense. Meyers 
v. Continental ae © ON ciate ean ak pices Dien) Suan gear ia a Cet ate ha e SS 
§ 389. ISSUANCE AN DELIVERY OF POLICY WITHOUT OBJECTION. 
1 Breaches existing at time of issuance or delivery in general. 
389(1)—Fire policy on household goods held not invalidated by two-family occupancy of build- 
ing, which existed when insurer issued and transferred —— with full knowledge of 
that fact. London Assur. Corporation v. Martin. CBOE os eon esccneweten susacehspes 
389(1)—If soliciting agent knows past conditions or existing facts, which at time would 
serve to'void policy, company issuing policy cannot insist on such facts to avoid liability. 
Kimball Ice Co. v. Springfield Fire & Marine Ins. Co. (W. Va.) 
(9). Life and accident insurance. 
389(9)—Insurer, having opportunity but failing to inquire as to applicant’s ailments, waives 
right to claim forfeiture for untrue or incomplete answers as to health in Se UeREREE in 
absence of allegation of fraud. Brown v. Continental Casualty Co. (La.)............ 
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$ 392. ate ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 


(1). In general. 

392(1)—Mutual company unconditionally ae assessments waived suspension for failure 
to pay assessment. Rich et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.).. 

392(1)—Insurer failing to return unearned p= covering time fire policy was alleged not 
to have been in force held estopped from setting up defense of removal of property 
insured. Malo v. Niagara Fire Ins. Co. of New York. (Mo.) 

392(1)—By-law against other insurance held waived, where solicitor did not inquire whether 
assured had other insurance, there was no fraud, and company failed to tender return of 
pre miums paid. Marsten et al. v. Williams et al. (Mo.) 

392¢ —-Ivenents clause held waived by insurer’s retention of premium, received by agent 
with knowledge of non-compliance with clause, for over a year. Provision of fire policy 
that books be kept in safe place away from store, if not in iron safe, held waived by 
retention of premium, without offering to return it, for eight or nine sorathe after proofs 
of loss were received. Mackey et al. Home Ins. Co. of New York. (Mo.) 

392(1)—Insurer claiming fire policy to be void ftom its inception, must tender back premiums 
ot estopped from making such claim. Hayward v. Fidelity Phenix Fire Ins. Co. 


oO 
392(1)—Insurers accepting premiums on fire policies and depositing proceeds of policies in 
court, waived defense that insured’s interest was other than uncc oe and sole owner- 
ship. Willat Film Corporaticn v. Central Union Trust Co. | (N. 
392(1)—Where life insurance agent, acting within scope of authority, is TEAS by applicant 
that person to be insured is in bad health, such knowledge is imputable to company; where 
life insurance agent, notwithstanding information that insured was in bad health, \ Seoon 
application showing such person to be in good health, accepted premium, and delivered 
application and premium to company, which issued ‘policy and retained premium and 
collected premiums as they fell due until death of insured, defense of forfeiture because 
of false statement in application was not available. Security Life Ins. Co. v. Woods. 
392(1)—Insurer accepting, without investigation, army records showing facts avoiding health 
policy for misrepresentations as to insured’s health waived such defense by subsequently 
accepting and retaining premium. Williams y. National Casualty Co. of Detroit, Mich. 


(7). Suspension of risk. 
392(7)—Payment of defaulted premium note, after loss which occurred after note became 
delinquent, did not render company liable, under insurance contract providing that such 
payment merely revived insurance from time of payment, unless payment was made and 
accepted under circumstances causing waiver of conditions of contract. Insurance Co. of 
North America v. Renfro. (Okla.) 
(9). Demand or acceptance on condition. 
392(9)—Acceptance and retention of Pfortete while awaiting health certificate preliminary to 
reinstatement held not waiver of forfeiture. Delay of 8 days in acting on application 
for reinstatement of insurance and return of premium, on rejection of a paaten 10 days 
thereafter, held not to waive forfeiture. Willis v. New York Life Ins. (Mo.) 
392(9)—Acceptance of premium, tendered on condition that military service aed not affect 
policy, held to waive provision limiting liability for death from military service unless 
special permit was granted. Patrick et al. v. International Life Ins. Co. (Mo.) 
(11). Offer to return. 
392(11)—Insurer’s waiver of provisions as to place of keeping books showing sales and pur- 
chases of goods insured held not affected Ad admission in suit on policy of liability for 
amount of insurance on fixtures, where it offered to return entire mium on da - trial 
and pleaded non-liability for any ps of policy, Insurer should have tendered art 
of premium for insurance on stock of goods within reasonable time after it aes 


deny liability for loss thereof because of non-co Rew ¥ with dare as to place of 


keeping books. Mackey et al. v. Home Ins. Co. of New York. 

§ 393. CONSENT TO ASSIGNMENT OF POLIC 

393—Consent of agent to assignment of fire policy, ak knowledge that it had become void, 
held to estop insurer from denying validity. Mortt v. Liverpool & London & Globe 
Ins. Co., Ltd. (N. C.) 

§ 394. PROMISE TO PAY LOSS. 

394—Insurance company which made mistake in computing amount due under policy and 
mentioned wrong sum in letters to beneficiaries held not bound thereby. Patrick et al. v 
International Life Ins. Co. (Mo.) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Adjuster’s offer to pay insured sum less than amount of auto theft policy, made by way 
of oar held not to show waiver of clause requiring locking device. Doerr v. 


be netebcabvotetenene 


National Fire Ina: Co. of WiertterG, Come, Ce Pan ccccccwstccccccwcdovdccescecesebe 1003 


$ 400. PROVISION OF POLICY AGAINST FORFEITURE. 

400—The “contest” contemplated by statutory incontestability clause of life insurance policy 
is an action. Travelers’ Ins. Co. v. Snydecker. - ¥.) 

400—Provision making poliey incontestible after it hai ” two years, except for 
non-payment of premiums omitting statutory phrase “during ieee of the insured” 
held to make policy incontestible after two years, though insured had previously died. 
Malnati v. Metro fitan Life Ins. Co. (N. Y.) 8 

400—Clause making life policy incontestable after cne year except for non-payment of pre- 
miums held valid. Incontestable clause in life policy held tc cover false representations 
and fraud of insured. Where policy provides that it shall be incontestable after stated 
time from “date of issue,’ time for contest begins to run from date of policy. Incontest- 
able clause in life insurance policy inures to beneficiary, and applies even where period 
elapses after death of insured. Answer held not to relate back to time of filing complaint 
as respected contest of pclicy within one year. Allegation in action on life policy that 
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insurer had refused to pay policy held not equivalent to allegation that there was contest 
as ~ its validity within incontestable clause. Great Southern Life Ins. Co. v. Russ. 


(U. 


XI. ian and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 403. PERILS OF THE SEA. 

403—‘“‘Perils of the Sea’”’ within maritime policies are abnormal causes and extraordinary cir- 
cumstances, such ,a8 stress of weather, winds, etc. Swell from passing steamer held not 
“Peril of the sea” within policy insuring sunken barge. Western Assur. Co. of Canada 
v. Shaw. (U. S.) 

403—Implied warranty in contract insuring inland water vessel when being towed in open sea 
voyage held to be that it was seaworthy inland water vessel and able to stand ordinary 
perils of navigation on such waters. Choppy sea and waves approximately four or five 
feet high and 25-mile wind held extraordinary condition as to inland water vessel being 
towed cn open sea, amounting to such peril ‘of sea as was contemplated by contract of 
insurance for sea voyage. Sinking and less of inland water vessel being towed on open 
sea held due to “extraordinary condition of weather and sea’ and to be within contract of 
insurance. Compania de Navegacion, Interior, S. A. v. Fireman’s Fund Ins. Co. (U. S.)..1094 

§ 416. NEGLIGENCE OF OWNERS, MASTER OR CREW. 

416—Barge held unseaworthy as result of negligence and unskillfulness in loading within 
policy exception. Western Assur. Co. of Canada v. Shaw. (U. S.) 

416—Sin ing of vessel alongside dock, due to open rivet holes, held to have resulted from want 
of due diligence on part of owner, precluding, recovery on policy. Owner’s negligence in 
permitting open rivet holes, resulting in ship’s sinking, held not excused because water 
could have been taken care of by pumps had it reached them. Underwriter’s held not 
liable for sinking of ship resulting Frans owner’s negligence in permitting open rivet holes 
maa ee lines. Chicago S. S. Lines, Inc., et al. v. United States Lloyds, Inc., 
eal, (U.S. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 422. EXPLOSION. 

422—Insurer held liable only for damages caused by “rupture” of boiler by breaking apart 
of head, not for repairs, to bag formed thereunder, where no rupture or collapse appeared; 
“Explosion. ¥é Cleveland Drop Forge Co. vy. Travelers’ Indemnity Co. (Ohio.) 

§ 424. ACCIDE 

424—Indemnity cain held not liable for damages resulting from mismanagement of auto- 
anne driven by person under age specified in policy. Union Indemnity Co. v. Hossler. 
(Miss.) 

424—-Insurance policy covering damage through collapse of supports or ways, and launching 
and breaking of ways and appurtenances, inclusive of molds and patterns, held to cover 
damage to ways which collapsed when barge was launched. Ira S. Bushey & Sons, Inc. 
v. Home Ins. Co. (N. Y.) 

$ 425. THEFT. 

425—Where assured, while in a crowd on vessel in outer harbor of San Pedro, felt hand against 
chest as it grabbed bar pin, but did not see hand or any suspicious move, held taking 
“highway robbery” within policy. Where assured while moving through a crowd, felt a 
hand against her chest as it grabbed her bar pin, but did not see the hand or any suspicious 
move, and looked on floor and her dress for pin, held loss was within exception to highway 
robber policy, excepting from protection property disappearing without knowledge at the 
time a the assured. Anderson et ux v. Hartford Accident & Indemnity Co. (Cal.).. 

425—No recovery may be had on theft policy, unless loss is covered by its terms. No recovery 
can be had for theft of rented automobile on policy providing against liability for loss 
occurring while it was rented or leased. Brown v. International Indemnity Co. (Kas.).. 

425—Burglary policy, insuring against loss by forcible entry when premises are not open for 
business, requiring visible marks at place of entry, held not to cover entry through unlocked 
outer door made after premises were opened by employee in morning. Burglary policy, 
insuring against felonious entry by force and violence when premises are not open for 
business, of which force there must be ae marks at place of entry, held not ambiguous. 
Lee v. Preferred Accident Ins. Co. (N. Y. 

425—Robbery clause of insurance policy, cecagees transportation of money or property to or 
from described premises, held not to cares robbery of insured while he was going from 
theatre to his home and his alleged new place of business, not described in policy. Ger- 
shon et al. v. Fidelity & Casualty Co. of } York. (N. x.) 

425—Taking of automobile under claim of ‘right by insured’s wife, from whom he was 
separated, held not covered by policy insuring against “theft,” robbery or pilferage. 
Glens Falls Ins. Co. v. Stewart. (N. 

425—Gardener, employed by wife of principal stockholder of corporation, held not in corpora- 
tion’s nor husband’s service or employment within automobile theft policy. Notwithstand- 
ing Penal Law, § 1293-a, as amended by Laws 1922, c. 500, insured has no cause of action 
against insurer wader automobile theft policy unless he has been deprived of car felon- 
iously, Taking of corporation’s automobile by employee of wife of principal stockholder 
with intent % Smee it held not “theft” within automobile theft policy. Schenectady 
Varnish Co., Inc., Automobile Ins. Co. of Hartford, Conn., et al. (N. Y.) 

425—Acquiring Sibel by pretended purchase on condition of immediate delivery, giving 
false name and address and worthless check after banking hours, held to be “theft’ 
within meaning of insurance policy, in view of Gen. Laws 1923, §§4864, 6070, 6073, 6075. 
Brady v. Norwich Union Fire Ins. Soc. Ltd. (R. I.) 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Difference in value of hides in process of being tanned when fire destroyed building in 
which insured manufactured tanning liquor, due to using inferior tanning liquor, held not 
due to fire, within fire policy, in absence of showing that hides would have deteriorated 
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Gales “oe was continued. Pocahontas Tanning Co. v. Fidelity Phenix Fire Ins. 

‘o 

§ 428. NEGLIGENCE OF INSURED. 

428—Insurer is not liable for loss caused by insured’s negligence under robbery policy ex- 
empting from liability unless insured has taken all reasonable precautions to safeguard 
property, though such negligence was not fraudulent or designed, Yellen et al. v. Na- 
tional Surety Co. of New York. (Mo.)..........cccccecees 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 
430—“‘Fidelity insurance” is agreement to indemnify another against loss from want of honesty 
or fidelity of employees, and is subject to rules applicable to insurance contracts and not 
rules applied to rte a sureties. Employers’ Liability Assur. Corp. 
Citizens’ Nat. Bank of (Ind. 


430—Loss resulting from enlowan 4 delivery of securities to buyer on worthless check bear- 
ing unsigned certificates held not loss “in transit” within indemnity bond covering loss 
through negligence of our having custody of property in transit. Underwood v. 


Globe Indemnity Go. ( 

§ 432. NONPAYMENT OF DEBT INSURED. 

432—Purchaser’s surrender of automobile to seller, who resold it, held act of conversion so 
as to render insurer liable to finance company for resulting’ loss. Automobile Finance 
& Seeavities Co: vw. Gio Taietits "Cok CE oa. 5 Since ck ccccadeunwescsietcnias 

432—Amount paid pawnbroker by insured to redeem necklace delivered to bankrupt on memo- 
randum held not loss covered by credit insurance policy covering losses arising out of 
sales. Stipulation in which insured denied liability on credit insurance policy for loss of 
necklace authorizing insured to take legal action to recover it held not to authorize redemp- 
tion of necklace from pawnbroker. Letter from insurer’s attorney expressly denying lia- 
bility on credit insurance policy held not to make insurer liable for loss of necklace 
delivered to bankrupt on memorandum because it authorized insured to accept settlement 


offered to bankrupt’s creditors. Goodfriend v. American Credit Indemnity Co. (N. Y..).1026 


§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—Automobile insurer whose liability on “claims arising from one accident” was limited to 
certain amount held not liable in greater sum, where insured’s car struck another and broke 
steering gear, by reason of which it ran into a third; “‘accident.”” Hyer v. Inter-Insurance 
Exchange of Automobile Club of Southern California. (Cal.) 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Judgment for damages for bodily injuries entered against insured with consent of insurer, 
held a “liability imposed by law” against which policy indemnified insured. United States 
Fidelity & Guaranty Co. (Ky.) 

435—Policy indemnifying from liability for injuries in work let to contractors held not to 
cover injuries from negligence of assured’s employees. Michigan Stamping Co. v. 
Michigan Employers’ Casualty Co. (Mich.).......ccsccsccccecccccccccnccccvecccecs 

435—Policy, insuring against liability for injuries from operation of automobile sales agency 
and service station, including repair shops, held unambiguous and to include all depart- 
ments of insured’s business as matter of law. Globe Indemnity Co. v. Modern Auto 
ionic BD Daoauntion Coe,” COO in i os civics sk bcc cetacean wk became wcsabucecaneeuecene 

435—Municipal corporation, required to pay damages to person injured because of defect in 
street, unless it is wrongdoer has remedy over against third person using street so as to 
produce injury; policy indemnifying contractor against loss from accidental injury or 
death of person not employed by insured on or about his work covered claim of city to 
recover from contractor damages paid by city to pedestrian injured by fall because of earth 
left near sidewalk. Keller v. United States Fidelity & Guaranty Co. (N. D.) 

§ 437. WRONGFUL ACTS OF INSURED 

437—Employer, defendant together with employee in action to recover for fraudulent employee 
is net wrongdoer so as to prevent his recovery in action on contract indemnifying him 
for fraudulent acts of its employee. Erhployers’ Liability Assur. Corp. v. Citizens’ Nat. 
meee OE a, CR as o's ig vo a ces aed oda ctavcducvacbecnnd adowcaetoveaccesecciaseseus 


(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. 

438—Life policy not forfeited by execution for crime. Criminal act of assured in ” 2 
cannot enlarge or restrict right of beneficiaries. Allen v. Diamond et al. (U. 

§ 444. SUICIDE. 

§ 445. — IN GENERAL. 

(3). Effect of incontestable clause. 

445(3)—Provision of life policy, extending risk of suicide within two years, is not invalidated 
by clause making policy incontestable after two years. Illinois statute “held not to 
invalidate provision of life policy excluding suicide risk. Mack v. Connecticut 
General Life Ins. Co. of Hartford. (U. S.) 

(E) ACCIDENT AND HEALTH INSURANCE, 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Death from gangrene, caused by stubbing toe on stairway should be attributed to accident 
within terms of policy insuring for injury or death, solel by external violence and_acci- 
dental means, although policy did not cover accidental bo ily injury caused or contributed 
to directly or indirectly + shone or disease. Fact that insured had arterioclerosis which 
*was favorable to developement of gangrene does not prevent recovery under policy covering 
death from gangrene resulting from stubbing toe on stairway. United States Casualty Co. 
v. Thrush. (Ohio) : 

§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 

455—Death from inhaling more chloroform than was intended to be administered held death 
by “accidental means.” Brown v. Continental Casualty Co. (La.). 

455—Injury, intentionally inflicted by another on insured without his foreknowledge or con- 
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nivance is one inflicted through external, violent, and accidental means, injury is ‘‘acci- 
dental” within meaning of insurance policy although inflicted intentionally and maliciously 
by one not agent of insured, if unintentional on part of insured; “injury inflicted through 


external, violent and accidental means.” Lincoln Health and Accident Ins. Co. v. 
Johnigan. (Okla.) 


ETT CON CET TE CE ee ON Cee Te CET eT ee eee 361 

455—Death from rupture of blood vessel, caused by straining in vomiting, held to result 
from “bodily injury” effected exclusively through ‘‘accidental means.” Ross v. Inter- 
nations! Travelers’ Agee. © (TGS i 6 adh hs bos CUE ACA Sos Ha da Eck Lobb dededss 568 

455—“‘Accidental” is happening by chance or unexpectedly. Effect which cannot reasonably be 
anticipated from use of means which produced it is produced by ‘‘accidental means.” 
Been Race Oe, Sa Os OW ROCK BW; SG (Chart) cas 5.404 aha acne cee cages Ker 133 

§ 460. INTOXICATION. 

460—Death from inhaling chloroform held not while under influence of ‘“‘intoxicant,’’ within 
meaning of health and accident policy. Brown v. Continental Casualty Co. (La.)...... 351 


§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 
(1). In general. 

461(1)—Inhaling chloroform administered by practicing physician is not voluntary exposure to 
eee danger within health and accident policy. Brown y. Continental Casualty 
SS. MMA 3 wsokiainee chain Saat oc eis cape neh Oe (0 Gh Se ace rae DAS sR Na Koop oo WAS Sree eS Se &oheraeb ween a a 351 

§ 464. INTENTIONAL INJURIES. 

464—Provision in accident insurance policy, exempting company from liability for injuries 
intentionally inflicted by insured or any other person, except burglars and robbers, held 
valid and binding. Fatal injuries held embraced in clause of policy providing, that it 
did not cover injuries intentionally inflicted, except by burglars and robbers, where 
language of entire policy plainly denied recovery in such cases. National Life & 
Aiea: tek, Se. 0 I... SCRIBD ha 6d 40k seus Fs hades 3 8RSe es KATHE ati aa woke < 554 

464—To constitute injury from intentional act of another, intention must be to commit injury . 
as well as to do the act, and must be toward insured. Olson v. Southern Surety Co. ‘ 
CEA) coda 6 cpa scawaekins + iN aaa Sates mates walker ccek eated Ai cne sin Cleaa wba es 139 

464—Clause in accident policy, excluding liability for intentional injuries, held to limit 
liability to accidental injuries not intentionally inflicted, precluding recovery on agreed state- 
ment showing aalicnial injury intentionally inflicted. An intentional injury by another may 
may be accidental as to insured, but insurance comany may provide against payment for 
such injury. -Holmes v. Antericon Nat..tne, Co. CORBI Ds odin cccdicecsaccsnecceeucéees 170 

464—-Exceptions in accident insurance policy held not to defeat liability for death of insured, 
shot by another. Lincoln Health & Accident Ins. Co. v. Buckner. (Okla.) 

464—Injury, intentionally inflicted by another on insured without his foreknowledge. or con- 
nivance is one inflicted through external, violent and accidental means; injury is “‘acci- 
dental” within meaning of insurance policy, although inflicted intentionally and maliciously 
by one not agent of insured if unintentional or part of insured; “injury inflicted through 
external, violent, and accidental means.” Where language of accident insurance policy 
does not clearly express exception, court will not write exception into policy by interpre- 
tation of paragraph of accident insurance policy so as to prevent recovery for death from 
intentional shooting by another person. Lincoln Health & Accident Co. v. Johnigan. 
WEPEMRLE huh Sodus cawsig nee ain eae Race ee 5/@ sibs CRE g OU CRS aENER Oicelae bee DULG i oie eatin ae pees 361 

464—Accident insurance policy exempting insurance from liability for murder, unless inflicted 
for sole purpose of burglary, held not to cover murder by one forcibly entering dwelling 
for sole purpose of committing murder. Order of Commercial Travelers of America v. 
WO Mad OLD, waincs cb as cebdeha heme sakes sd tre she ekhe ns Bae bak ek Dw whet 137 

§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 

465—Life insurance policy, limiting liability if insured within one year die by his own hand 
or act, held to refer to death by suicide only, and not to accidental death from insured's 
own act. Freeman v. Metropolitan Life Ins. Co. (Ga.) 

465—Suicide while sane of one insured against death by accident precludes recovery, notwith- 
standing state statute. Beneficiary of one insured against death by accident held not 
entitled to recover after suicide while sane of insured; notwithstanding state statute and 
judicial construction prevailing when policy was issued. As respects right to accident 
insurance suicide by an insane person is an accident, but suicide by a sane person is not. 
Von Vrome v. Travelere’ Tus. Co. of Hartford, Comm, (0. Bi.) iin ccinicc scm dcmcbdics snes 128 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Total disability not beginning until several weeks after accident is not within policy 
insuring against accident if injury wholly and continuously disables insured from date 
thereof. ‘From date of accident” in insurance policy covering disability from date of 
accident means particular date when accident occurred. Penquite v. General Accident 
Fire & Life Assur. Corporation, Ltd. (Kas.) 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE. 

$ 470. ABANDONMENT. , 

470—As respects question of abandonment and waiver or acceptance thereof, surveyor appointed 
by underwriters must promptly and quickly meet such emergencies as arise in case of 
ship’s sinking. Acts of shipowner, after ship was raised by underwriters, in continuing in 
possession and attempting sale, held not to indicate intent to ahandon within meaning of 
policy permitting recovery for constructive total loss. Where there is no valid abandonment 
of ship within meaning of policy permitting recovery as for constructive total loss, acts of 
master do not become acts of insurer. Mortgagee of ship, being one of assured must have 
necessarily joined in abandonment of o to underwriters, to recover under policy as for 

1 


constructive total loss. Chicago S. S. nes, Inc., et al. v. United States Lloyds, Inc., 
et al. (U. S.) 
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(B) INSURANCE OF PROPERTY AND TITLES. 
§ 493. TOTAL LOSS. 


493—Fire which combined with antecedent defi renders building incapable of repair 
building ordinances, creates total loss. — ord v. Royal Ins. Co., Ltd., et al. (U. S.).. 

§ 494. PARTIAL LOSS IN GENERA 

494—Under automobile theft insurance a making partial loss payable in full, irrespective 
of insurable value for total loss, where insurer returned car damaged and. with equip- 
ment missing, permitting recovery for full loss of car sot for equipment was proper. 
Belleview Trading Co. v. International Indemnity Co. (Minn.) 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS. OF POLICY, BY-LAWS OR 

CHARTER. 
(1). In general. 

0 in valued fire policy, limiting insurance to two-thirds actual value of prop- 
erty, held void as conflicting with Crawford & Moses’ Dig. § 6147, making full amount 
of “policy payable in event of total loss. Farmers’ Home Mut. Fire Ins. Ass’n. v. Me- 
Alister. (Ark.) 

495(1)—Rider containing clause fixing amount of recovery on fire insurance policy at three- 
fourths of cash value of property at time of loss is within statute permitting standard form 
of policy to be modified or added to, and is enforceable. American Eagle Ins. Co. v. 
Lively. (Okla.) 

495(1)—Three fourths value clause in_fire policy held not invalid, under statute prohibiting 
— clauses. Milwaukee Mechanics Ins. Co. v. West Development Co. et al. 


ex 

495(1)spStatute prohibiting coinsurance clauses as amended held not to forbid three-fourths 
value clauses. Authorization of three-fourths value clause by state insurance board and 
state insurance commission, acquiesced in by legislature for many years, held to show 
legislative intent not to prohibit three-fourths value clause under statute prohibiting coin- 
surance clauses. Relief against abuse of three- fourths value clause may be furnished by 
state insurance commission in prescribing forms for insurance contracts, or by ne 
Commercial Union Assur. Co., Ltd., v. Preston. (Tex. 

495(1)—Clause in fire policy providing insurer shall be liable for amount not greater “than 
three-fourths of actual cash value of property, but not exceeding amount of policy, is valid. 
Camden Fire Ins. Ass’n v. Sutherland. (Tex.). 

§ 498 VALUE OF PROPERTY DESTROYED 

§ 500. VALUED POLICIES. 

500—Insurer is estopped to deny that insured property is worth less than amount of insurance, 
or to claim excessive insurance under fire policy permitting additional insurance. 
ward v. Fidelity Phenix Fire Ins. Co. (Mo 

500—Policy insuring against loss of automobile by lightning, as well as fire, which cause loss, 
held one of insurance against loss by fire with valued policy statute. Loss by fire 
originating from lightning is “loss by fire” within valued policy statute. Lundburg v. 
Equitable Fire & Marine Ins. Co. 


(Mo.) 
§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
502—Under policy stipulating insurer’s liability only for actual cost of repairing or replacing 
parts of automobiles, its —t was for difference between value before and immediately 
ial 


after injury, stipulation that bility should not exceed cost of repair or replacement 
being subordinate provision to be pleaded defensively, petition to recover amount determined 
by appraisers of difference in values before and oanes collision, damaging insured automo- 
bile, held not subject to waiver because it showed appraisers applied measure of liability 
not contemplated by policy, it not showing insurer to have loss estimated differently. 
United States Fidelity & Guaranty Co. v. Corbett. (Ga.).......ccccccccccecccccecces 

§ 503. AMOUNT OF INTEREST OF INSURED. 

503—Fite insurance policy is contract if indemnity, under which insured may recover to extent 
of his loss only. Lessee held not entitled to recover on fire insurance policy covering his 
insurable interest in betterments made by him, where lessor restored premises after fire 
as : a: a we before policy became payable. Larner v. Commercial Union Assur. 

t ° 

503—That fire poe Pa "Eieas unpaid interest in machinery, sold under conditional sale and 
not in terms, property itself held not to require credit against loss for salvage value, 
where debt had not been extinguished when indemnity became due. Interstate Ice & 
Power Corporation v. United States Fire Ins. Co. (N. Y.) 

§ 504. EFFECT OF OTHER INSURANCE 

504—Under Civ. Code 1922, § 4095, insurer under valued policy held liable only for propor- 
tionate sum of policy as compared to agreed valuation, where there was other insurance. 
Walker v. Queen Ins. Co. (S. C.) 

504—Statute prohibiting coinsurance clauses in fire insurance policies as amended held not 
intended to make all policies — demands for fixed sum stated on their face. 
Commercial Union Assur. Co., Ltd., v. Preston. (Tex.)...,.... 

504—Where mortgagor had duty to eno against fire in favor of mortgagee, insurance taken 
out and collected by mortgagee held to insure to montgager’s benefit, and his insurer was 
entitled to prorate loss in accordance with three-fourths liability and additional insurance 
clauses. As respects effect of other insurance it is against public policy to permit profit 
by fire through insurance. Camden Fire Ins. Ass’n v. Sutherland. (Tex.) 

$ 505. DUTIES OF INSURED AFTER LOSS. 

505. Under condition in fire policy requiring insured to save and protect property, he must 
use all reasonable means to remove goods to place of safety and, after removal, protect 
from theft. Brown v. National Liberty Ins. Co. of America. (Ore) 


(C) GUARANTY AND INDEMNITY INSURANCE. 
$ 511. LOSS OF DEBT INSURED. 


511—Insurer, under policy indemnifying against loss by purchaser’s conversion of auto- 
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mobile, depriving obligee of security for purchase-money notes held liable only for 
value of security at time of conversion. . Automobile Finance & Securities Co. v. Globe 
Indemnity, Co. CUA.) . 2 oi sos bcc cce siocele ccc ewe Vi bedes ebetie el sedevewl sess ebegee'ss 
§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
$12—Contract of insurance indemnifying owner of motorbus, operating commercially, against 


ee for injuries to third persons, held one of indemnity. Malachowski v. Varro et al. 
(Calif.) 


§ 514. DAMAGES INCURRED OR PAID. 

514—Answer may be stricken out as cham or frivolous, when moving papers on motion for 
summary judgment show that it is either. On plaintiff's motion for summary judgment 
under Rules. of Civil Practice, rule 113, question is whether there is real defense. 
Plaintiff’ in action on automobile indemnity policy, held entitled to summary judgment 
on complaint, affidavits and answer denying knowledge and information as to payment of 
judgment by him. Answering affidavit on motion ioe summary judgment on indemnity 
policy held to raise no issue as asserting right to defend merely because of denial of 
knowledge of payment of judgment by plaintiff. Insured, paying judgment for death of 
pedestrian after unsuccessful defense and appeal by insurer, held entitled to recover amount 
of indemnity policy, with interest from death to entry of judgment, plus interest on such 
total sum to date of payment and costs in all courts, with interest from entry of respective 
judgments. Cleghorn v. Ocean Accident & Guarantee Corp. (N. Y.)...-..seeeeeeeeees 

514—By Gen. Code § 9510-3, liability of insurer for loss or damage for casualty covered by 
contract becomes absolute only in sense that payment of loss by insurer shail not depend 
on satisfaction of assured of final judgment against him occasioned by such casualty. 
Stacey v. Fidelity & Casualty Co. of New York. (Ohio.) 


(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—Where 5 months after fatal malady insured became insane, insurer’s liability was not 
lessened under ambiguous clause in policy providing that if claim arose from ey 
benefits should be paid for 40 days. Crowe v. Merchants’ Life Casualty Co. (Ia.). 

515—Provision in life insurance policy limiting amount to be paid thereunder if insured died 


in consequence of military service held not affected by fact that insured did not enter 
service voluntarily. Patrick et al. v. International Life Ins. Co. (Mo.).............. 


(E) ACCIDENT AND HEALTH INSURANCE, 
§ 524. TOTAL DISABILITY. 


524—-Insured, to recover as for total disability need only show inability in exercise of ordinary 
care to do material acts necessary to performance of duties of his occupations. Right to 
recover as for total disability should not be prejudiced by act of insured not done in exercise 
of common care. Metropolitan Life Ins. Co. v. Bovello. (D. C.)............ ccc ee eens 

524—Insured held to have become “physically incapacitated” to engage in gainful occupation, 
within policy providing for waiver of premiums, and yearly income, where pain from 
broken leg prevented business, though he could sit at desk and answer phone. Under 
policy, insured held entitled to yearly income in monthly installments, after proof of 
disability existing for sixty days, provision that income, was payable six months after 
proof and monthly thereafter only fixing time of payments. Hagman v. Equitable Life 
eee: Gees ab Gatind Tania CI i ie eee as pie SawR ey ck ce ckeebasenb cn caucas 

524—Fracture of both bones of insured’s leg requiring amputation rendering him incapable of 
following gainful occupation for four years held to entitle him to recover on accident 
policy. Eastep v. Northwestern Nat. Life Ins. Co. (Nebr.).........ceceececeeceecees 

524—“Total disability’’ within accident policy means cnly inability to do acts necessary to 
insured’s business in customary manner. Brown v. Missouri State Life Ins. Co. (S. C.) 

§ 525. CONFINE MENT TO HOUSE OR BED OR.UNDER CARE OF PHYSICIAN. 

525—Insured held ‘“‘confined”, and entitled to compensation under sick benefit policy while 
incapacitated for work, though he was able to visit office of attending physician for 
treatment, Newton v. National Este 18-Ce. 6 BPS. He GRR TS a eo tees cb 

525—Accident policy provision that no indemnity would be paid unless insured was regularly 
attended by physician held not applicable to case of total disability. Insured held not pre- 
cluded from recovering under accident policy requiring regular medical attendance at least 
once each seven days, where there was slight variance of one or a few days over seven 
days. Harasymezuk v. Massachusetts Accident Co. ( Mites ate Se ows eh de nome ssc as 

§ 528. IMMEDIATE, CONTINUOUS, OR PERMANENT DISABILITY. 

528—That insured tried to work during two-week period when he was disabled held not to 
defeat his right to recover under accident policy limiting his right to indemnity to con- 
tinuous period of disability. Harasymezuk v. Massachusetts Accident Co. (N. 

§ 529. DEATH FROM ACCIDEN 

529—Insured’s death at hands of insane person held not from bodily injury “inflicted” by 
another person, so as to exempt company from liability under double indemnity clause. 
yomeram Standard LMé- Ins. Co. v. ‘Bivere. CROs. oon cn ech ccccccSiencecscodes 

529—Insured’s death, caused by local administration of novocaine preliminary to operation, 
because of hypersusceptibility to such drug, held death by “accidental means” within 
double indemnity policy clause. Idiosyncrasy of insured, resulting in death from local 
application of novocaine held not bodily infirmity so as to preclude recovery under double 
indemnity clause as for accidental death. As_ respects double indemnity provision for 
accidental death, “bodily infirmity’ or ‘disease’ are practically synonymous, referring 
only to ailment or disease of settled character. Local administration of novocaine held 
sole cause of insured’s death, and his hypersusceptibility to drug was mere condition, not 


contributing cause as respects liability under clause poate fs goutle indemnity for death 
by accident. Mutual Life Ins. Co. of New York v. = s 


§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF ‘pouey. 
530. Clause limiting liability to half if death resulted in year from consumption, paralysis, 
or heart disease, indicates intent to cover somewhat chronic conditions. Death held not 
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referrable to sereivele, ae clause limiting liability in case of death in a year, if 
cerebral hemorrhage, aplexy, and resultant paralysis were caused by shock. Southern 
Ins. Co. y. Wilson. 

530—Policy, insuring jife. - y to full amount only in case of death after one year, 
held in full force and effect from issuance as to provision for permanent disability 
payments. Pilgrim Health & Life Ins. Co. v. Carner. (Ala.) 

§ 531. CLASSIFICATION OF RISK 

531—Merchant, killed while operating freight elevator, to raise barrel of oil for use in pleasure 
car, held not to have changed occupation, so as to forfeit portion of accident insurance. 
Reliance Life Ins. Co. v. Swanson. (U. S.) 

531—Where one insured against accident changes his occupation to a more hazardous one, his 
beneficiary can recover only sum of insurance which premium paid would have bought 
under rates of insurer covering the more hazardous occupation. Occasional isolated acts 
aot not change of insured’s occupation to more hazardous one. Federal Life Ins. Co. v. 
ailey. 


XIV. Notice and Proof of Loss. 
§ 533. EFFECT OF REQUIREMENTS OF POLIC Y IN GENERAL. 


533—Provisions requiring notice and proof of loss give time and opportunity for investi- 
gation, negotiation, and settlement, and are sustained in law. Gambino et al v. 
Nerthein. tau ‘Ca. ‘Ob Tee Se. (CMRURBD, 0c 6 0:c nec CabskerRagkcan saul biecas Ousaa wens 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Even though the insured house was totally destroyed, proof of loss must be made. 
Etna Ins. Co. et al. v. Jackson. (Tex.) 

§ 539. TIME FOR NOTICE AND PROOF. 

(3). “‘Immediate”’ notice. 

§39(3)—Notice by Monday | afternoon of loss sustained late Saturday night held sufficient 
compliance with eT for “immediate notice. Biederman et al v. Commercial 
Casualty Ins. Co. (N. J.) 

(5). Effect of failure or delay. 

es admitted failure to make proof of loss or establish waiver thereof held 
fatal to action on fire insurance policy. Fenton v. National Fire Ins. Co. of Hartford, 
Come CR eidicden di gate cee tdsdde eens tacda cect seks cree iae es seer eons 

539(5)—Court cannot read forfeiture clause into fire insurance policy for failure to give 
notice and proof of loss, notwithstanding further provision in in barring suits thereon, 
unless requirements fully complied with. Malo vy. Niagara Fir . ine Co. of New York. 
(Mo.) 

539(5)—One injured by automobile cannot recover amount of judgment awarded him in action 
against owner, from owner’s insurer, where insured failed to notify insurer of accident 
as required by policy; “insurance money.”” Stacey v. Fidelity & Casualty Co. (Ohio). 

539(5)—Failure of motor bus operatcr to notify his insurance carrier of action against him 
for damages for personal injuries, as required by pelicy, held to bar any recovery by 
plaintiff in such action from insurance company. United States Casualty Co. v. Breese. 
(Ohio) 

539(5)—Insured cannot recover on policy when he has not complied with conditions prece- 
dent therein as to rae el proofs of loss, if conditions have not been waived. Com- 
mercial Union Assur. Co., Ltd 

(6). Excuses for failure or delay. 

539(6)—Insured’s failure to give immediate notice of loss, as required by fire policies, 
held not excused because of mistaken assumption that policies had lapsed. Greenwich 
Bank v. Hartford Fire Ins. Co. of Hartford, Conn. and other cases. (N. Y. 

§ 540. SUFFICIENCY OF NOTICE. 

540—Contention that proper notice of injury was not given is untenable, where agent knew 
of insured’s condition, and insured filled out and returned all blanks furnished him. 
Hagman v. Equitable Life Assur. Soc. of United States. (Ky.).........-.. eee serene 

540—Under policy insuring against loss by robbery, telephoned notice to company of loss 
held substantial compliance with requirement of policy as to notice, — ¥,. ‘telegram”’ 
being necessary. Biederman et al v. Commercial Casualty Ins. Co. 

§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGES To PROPERTY. 

(6). Guaranty and indemnity insurance. 

$42(6)—Notice of “bankruptcy” of debtor of insurer under policy of credit insurance held 
sufficient notice of his ‘ leet. Hershbaum v. London Guarantee ‘Accident Co. (Pa.) 

§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—That insured went to Italy parsiog Bon total disability held not to a recovery, as de- 
priving insurer of right to examine him. Metropolitan Life Ins. v. Bovello. (D. C.). 

§ 552. ISSTATEMENTS OR OMISSIONS 

552—Insured cannot recover for damages to property not included in proofs of loss fur- 
nished, where proofs were not waived. Commercial Union Assur. Co., Ltd., v. Preston. 


(Tex i, 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
553(1)—Person is not required to test representations made to him by another as of his 
own knowledge if facts are peculiarly within other party’s knowledge. Detroit Fire 
S Weaeees: See Ce Dy SUE, . Che onc ta caccasesedeccudetscteeiavenecentancteocs 
553(1)—Insurer held not bound to investigate truth of insured’s representations as_ to 
fire loss adjusted in reliance on representations. Under standard fire insurance policy 
providing that it should be void if insured “attempts to defraud” company, such attempt 
must consist of willful and known wrongful, fraudulent, or deceitful acts to defraud, 
but result of attempt is immaterial. Detroit Fire & Marine Ins. Co. v. Sargent. (Ida.).. 
553(1)—Wilfully false statement in proof of loss, preliminary examination, or testimony at 
trial, with intent to deceive insurer, avoids policy. Where insured knowingly and wilfully 
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makes false statement in proof of loss as to matter material to inapranee, intent to deceive 
is implied. Innocent mistake, — or overvaluation not fraud or false swearing 
as olic Atlas Assurance Co., pV, cauret. (CU. §.) 
§ 554. ESTOPPEL OR W WAIVER AS TO Norice AND PROOFS OR DEFECTS AND 
§ 556. —— POWERS OF OFFICERS OR AGENTS. 
(1). In generai. 
556(1)—One employed to solicit insurance by local agent of company held without. 
authority to waive proof of loss, Gambino et al v. Northern Ins. Co. of N 
York. (Mich.) 
(2). Powers of adjusters. 
S50) — ee with authority to adjust loss may be found ae have authority to waive formal 
roof of claim. It is within the apparent scope of authority of a general agent sent to 
investigate and adj a a a to waive proof of loss and agree on amount thereof. Shapiro 
Vv. ee ine (Mass.) 
§ 558. PLIED WAIVER IN GENERAL. 
wm. i and conduct in general. 
558(1)—Insurance company does not waive right to proof of loss + os insured under 
oath, or investigatin: am to determine whether amount can — on. Shapiro v. 
_Seourity Ins. wo ( Mass.) 
—— DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—After denial of liability by insurer within period for auheniocien of ow of loss, 
insured is not required to submit proofs of loss. National Fire Ins. Co. v. Crooker. 


(Ind.) 

559(1)—Requirement of proof of loss can be waived by insurer or its adjuster by denial 
of liability. Fenton v. National Fire Ins. Co. of Hartford, Conn. (Mich.) 

559(1)—Statement of insurance agent to insured’s attorney, "made over five months after 
time for proof of loss had expired, that policy had been canceled, held not waiver of 
proof of loss. Gambino et al v. Northern Ins. Co. of New York. (Mich.) 

559(1)—Where insurance company insuring interest of mortgagee denied liability because of 
existence of insurance taken out pf mortgagor, proofs of loss were waived. Allert v. St. 
Paul Fire & Marine Ins. Co. (Minn.) 

559(1)—Insurer’s letter coneene, liability held to waive requirement of filing proofs of loss. 
Sherri v. National Surety Co. of New York. (N oa 

§ 560. FAILURE TO OBJECT OR STATE GROUNDS OF OBJECTIONS. 

(1). In general. 

560(1)—Insurer’s retention, without protest, of proofs of loss furnished after time for 
notice of loss had elapsed, held not waiver of requirement. oo Bank v. 
Uartford Fire Ins. Co. of Hartford, Conn. and other cases. (N. Y.)......cccceeccces 526 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 
565—Adjuster held without general or special rear to bind insurer by promise to. pay. 
Gormley v. Westchester Fire Ins. Co. (Mass.) 
$65—In absence of evidence of actual authority, adjuster may be assumed empowered to bind 
company in determining amount of damage and adjusting cost of ——— it. Shapiro v. 
Security Ins. Co. (Mass.) 
§574. VALIDITY AND EF FECT OF APPRAISAL OR AWARD. 
(1). Form, requisites and validity of award in general. 
574(1)—Where policy covering damage to automobile did not require written submission to 
appraisers, it was not essential to validity of a gee that submission was not in writing, 
where parties had a difference as to amount of loss; appraisal of loss to automobile in col- 
lision held not vitiated because parts thereof were not responsive to submission nor because 
z did not set out on which it was predicated. United States Fidelity & Guaranty 
o. v. Corbett. (Ga.) 
$74(1je-Refucat to set aside award of arbitrators under fire insurance policy, merely because 
trial judge deemed $500 more correctly expressed loss than $800, was proper. 
Bahr v. Union Fire Ins. Co. (Minn.) 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Court of chancery has power to vacate an award of insurance arbitrators which is 
based upon fraud, corruption or mistake. Arbitrators appointed to adjust loss under fire 
insurance policy have no right to — a waiver of provisions of charter or by-laws and 
reject a just claim, since such result would constitute a legal fraud. Action of arbitrators 
in disallowing claim of insured in spite of waiver by mutual company of right to declare 
a forfeiture constituted a legal fraud against insured which could not be we in 
equity. Rich et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.)........ 
5). Effect of award in general. 
574(5)—Court held unauthorized to interfere with decision of arbitrators on question of fact 
whether assessment on policy was paid. Rich et al. v. State Mut. Rodded Fire Ins. Co. 
of Michigan. (Mich. 
574(5)—Interpretation ap umpires award in insurance arbitration held not affected by arbi- 
trator’s letter concurring in award but stating a different interpretation thereof, where 
other arbitrator concurred without qualification. That insurance arbitration award is 
Cork to es and interpret does not make it legally ambiguous. In re Home Ins. 
Ca... & 


$74(7)—Under pis stipulating insurer’s liability only for actual cost of sepeiring or replac- 
a 


ing parts of automobiles, its liability was for difference between =e efore and imme- 
diately after injury, stipulation that liability should not exceed cost of repair or replace- 
ment being subordinate provision to be pleaded defensively, petition to recover amount 
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determined by appraisers of difference in values before and after collission, damagin 
insured automobile, held not subject to waiver because it showed appraisers apelied 
measure of liability not contemplated by policy, it not showing insurer sought to have 
loss estimated differently. Where, under terms of automobile policy and submission of loss 
to appraisers, appraisement was not an award, petition seeking recovery solely on appraise- 
ment or award held subject to general demurrer. United States Fidelity & Guaranty 
Co. -v. Corbett. (Ga.) 

574(7) ~To attack award of arbitrators made under standard insurance policy provision, 
it is necessary to allege specific facts and not general conclusions that arbitrators acted 
erroneously and incorrectly. Amended pleading takes place of original; in action on 
award of arbitrators in fire loss covered by insurance policy, answer, amended after 
plaintiff's evidence was in, properly alleged defense that plaintiff had attempted to 
defraud defendant by specific conduct and perjury at trial; in action on award of 
arbitrators in fire loss covered by insurance policy, whether defense that plaintiff. had 
attempted to defraud defendant by specific conduct and perjury was proved was for trial 
court. Bahr v. Union Fire Ins. Co. (Minn.) 

§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 

2). By denial of liability. 

576(2)—In absence ot dispute that there was tctal loss by fire and insurer having denied lia- 
bility insurer held not entitled to arbitration or appraisal under policy. Colen v. Ft. 
Dearborn Casnalt~ Underwriters. (Mo.) 1008 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Compromise and settlement of claim under life insurance policy at conference of bene- 
ficiary, her advisers, and insurer’s representative, claiming in good faith that limitation of 
liability in application for reinstatement was legally controlling, held not void for fraud 
or misrepresentation. Settlement of claim under life insurance policy in reliance on state- 
ment of insurer’s representative that there was no liablity held not void for mutual mistake 
of law, of which insurer had superior knowledge. Security Life Ins. Co. v. Leeper. (Ark.). 

579—Receipt in full settlement of claims under policy, and acceptance of amount stated, pre- 
vents recovery on policy, unless receipt is avoided. Provident Life & Accident Ins. Co. 
v. Hancock. (Ky. ; 

579—Compromise offered by insurer, accepted by telegram from insured, constituted valid 
contract on sufficient consideration and later withdrawal of acceptance was of no effect. 
a, v. Canners’ Exchange Subscribers, at Warner Interinsurance Bureau et al. 
( Mich.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(2). Property subject to mortgage or other lien. 

580(2)—Where mortgage required original mortgagor to pay proceeds of fire policies to mort- 
gage trustee in case of default and commencement of action by trustee held that trustee 
was entitled to proceeds of policies on default as against mortgagor’s grantee. Willat 
Film Corporation v. Central Union Trust Co. (N. J.) 

580(2)—If mortgagor, after executing mortgage requiring insurance policy, takes insurance pay- 
able to himself, mortgagee has equitable lien thereon in event of loss. Mortgagee has 
equitable lien on proceeds of policy payable to purchaser, assuming mortgage requiring 
insurance. Where purchaser assumed payment of half of mortgage requiring insurance, 
mortgagee is entitled to lien to that extent on insurance taken out in purchaser’s name. 
Assignee of mortgage requiring insurance on premises is entitled to lien on proceeds of 
insurance payable to owner to extent of mortgage. Farmers’ & Merchants’ Nat. Bank of 
Lake City v. Moore. (S. C.) 

580(2)—Rights of mortgagor in 
to rights of mortgagee but from restoration of rights as insured. Walker v. Queen Ins. Co. 


§81—Under Code Civ. Proc. 1922, § 356, mortgagcr, on refusal of mortgagee to proceed against 
insurer under standard mortgage clause in policy, had right to bring action against mort 
gagee and insurer to compel collection and application on mortgage. Insurer held not to 
have assumed payment of mcrtgage debt by issuance of policy with the standard mortgage 
clause therein. Standard mortgage clause in insurance policy held not to constitute new 
and independent contract between insurer and mortgagee. Open mortgage clause in policy 
dees not create new and independent contract between insurer and mortgagee. Walker 
v. Queen Ins. Co. (S. C. . . ? 

581—Where mortgagor had duty to insure against fire in favor of mortgagee, insurance taken 
out and collected by mortgagee held to inure to mortgagor’s benefit, and his insurer was 
entitled to prorate eas in accordance with three-fourths liability and additional insurance 
clauses. Camden Fire Ins. Ass’n y. Sutherland. (Tex.) 

581—Uniform Nebraska mortgage rider attached to fire policy is separate contract between 
mortgagee and insurer. Purpose of mortgage provisicn in fire policy is to protect mort- 
gagee’s interest and such interest continues until mortgage debt is paid. Westchester Fire 
Ins. Co. of New York v. Norfolk Building and Loan Ass’n. (U. S.) 

$ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED 

TIVES OR ESTATE. 
(1). In general. ere j 

583(1)—Policy of life insurance, payable to estate or executors, administrators, or assigns of 

insured, is payable to insured’s heirs, who take by contract and not by descent; county 

court is without jurisdiction to adjudicate question of title to proceeds of insurance policy 

payable to heirs of estate of insured. Statute relating to distribution of proceeds of life 

insurance policies held not to attempt to confer jurisdiction on county court contrary to 

constitution. Talcott v. Bailey. (N. D.) 
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(2). Policy payable to relative or person equitably entitled. 
583(2)—Agent’s statement to insured’s stepdaughter, amounting to an election to make pay- 
ment to her under “facility of payment” clause, held not a modification policy, in ex- 
cess of agent’s authority. Insurance company held without equitable justification in refus- 

ing payment to insured’s stepdau hter by election = “Facility of payment” clause. 

Ae eR a ea ae ee 9 Se ee rey ee 
§83(2)—-Insurer under facility of payment clause is oF no greater obligation to pay policy 
to beneficiary, than to any other person of class mentioned in policy. Schlereth v. Neely. 












































(Mo 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 

§85(1)—Fund arising from ned on life of spouse, premiums on which were being paid from 
his separate property, snes to beneficiary named in policy, and not to community. 
Mutual Ben. Life Ins. Co. v. Lundquist, et al. (Was 

§ 586. VESTED INTEREST OF BENEFICARY. 

586—Mere issuance of policy does not, under rules of both old line policies and fraternal 
benefit societies, establish in beneficiary 7% paramount to those of assured. Royal 
Wieiseets. Gb DOOR. ¥, DUOMNES, ERI occ ccccasccan stash ead nd cons Coenieeneel 

586—Beneficiaries’ interest held not vested, a view of insured’s right to change beneficiary, 
and hence declarations and admissions by insured against his contingent interest were 
admissible and binding on beneficiaries. Equitable Life Assur. Soc. of United States 
Wi, SEL. SUMMONED. «5 2.52 dos hn arena ave kip casei a lao: ae Mal Oe aa CSA eL es Ohta de Cee BRE Aa ere LG 

586—Beneficiary, under industrial policy, stipulating that insured may, with consent of a 
change beneficiary, obtains no vested interest in policy. Schlereth v. Neely. (Mo.).... 

586—A corporation, made beneficiary without right of insured to change beneficiary, had a 
vested interest in the ere, but consent to a change of beneficiary terminated such 
interest. MacLaren v. Mutual Life Ins. Co. of New York a. CU. 3S.) 

§ 587. —— CHANGE OF BENEFICIARY. 

587—Mode of effecting change of beneficiary prescribed in policy must Be followed, and mere 
unexecuted intention to change beneficiary is not sufficient. Waiver insurer of method 
of effecting change of beneficiary after death of insured is oat as against original 
beneficiary. Courts will give effect to insured’s intention by holdin; ng change of beneficiary 
accomplis. ed where he has done all that he could to comply wit orortelons of policy. 
Under life policy requiring change in beneficiary to be by written request, change will not 
be made where insured, after expressing intention to make change, became seriously ill and 
pope before having recovered sufficiently to make —— Cronbach vy. &tna Ins. Co. 
et a WEG.) nn 0k be bce hon ead aer ee <6 a eae 

§ 589. DEATH OF BENEFICIARY. 

589—lInterest of beneficiary having no vested interest in olicy reverts to estate of insured, and 


heirs of beneficiary though paying premiums until death of insured have no rights under 
SOLD: « Cre Sl: SUM IRA Gas sac. acb'a ais OR did. 0 ER, bbe Ho RULE © SOO Rea Wee tea e.ea.F laa 


§ 590. —— RIGHTS OF CREDITORS. 

590—Stockholdeers of bankrupt corporation held under facts stated to have no right to sur- 
render value of life policies under which corporation was beneficiary. Voluntary payment 
of premiums on life policies by one neither insured nor beneficiary gives him no right 
to the proceeds. Trustee held entitled to surrender value of life policies on which bankrupt 
corporation paid premiums as beneficiary. MacLaren v. Mutual Life Ins. Co. of New 
Te RO, Re EM ao wn se els toes gh ne KSA KARR RE TRACE ES Dk OE Aas On Ge 

§ 591% INDEMNITY INSURANCE. 

591) 4—U nder policy of indemnity insuring owner of motorbus against liability for damages 
“to third persons, administratrix of deceased, struck by bus, can directly sue insurer; 
“Inure.” Malachowski v. Varro et al. (Calif.)........sescsseccccccrccnscccscccccces 

59114—Provision in policy held to give person injured by automobile of assured right to 
sue insurance Spe regardless of acts of assured. Metropolitan Casualty Ins. Co. v. 
Rae TIRED. 5 nok t'y'e bale ue ORNS a ae WR ald CEA ne Laie a Rk OE EK eee Sa aa eee Kw eCKS 

5911%4—By Gen. Code, § 9510-4, judgment creditor is entitled to direct action .against assured 
and after 30 days from time judgment is rendered, provided that valid conditions in con- 
tract pertaining to notice of acts or claims or of suit against assured for casualties within 
policy “ee would be binding on assured, are likewise binding on judgment creditor. 
Stacey Fidelity & Casualty Co. of New York. ND: setae asa Si adie 6a Ec8 heb nb a hc 
§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 

593(1)—Under terms of life policies, assignees held entitled to proceeds as against executor 
of beneficiary named, who was murdered by assured. Allen v. Diamond et al. (U. S 

§ 594. ASSIGNMENT OF CLAIM FOR.LOSS. 

594—Assignee of fire insurance policy stands in place of insured and is not entitled to 


recover on policy, where insured has suffered no loss. Larner y. Commercial Union 
Assur. Co., Ltd. (N. Y.) 
























































































































































































































































XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—Insurer’s offer to exchange new car for insured’s damaged automobile held not to con- 
stitute plea in confession and avoidance in action on policy; “replace.” Indemnity Ins. 
Co. of North American v. Gardner. (Ala.) nse obo aoa A eee Oeeack ek, anime ek pate Siow oh 

595—What is reasonable time within which insurer is entitled to replace motor truck destroyed 
by fire depends on circumstances. Insurer’s denial of liability on fire policy held to elimi- 


nate question of its right to roe mom aie motor truck under policy. Cohen vy. Ft. 
Dearborn Casualty Underwriters. 






































598—Pendency of suit wherein insurer’ was temporarily enjoined from paying insurance to 
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plaintiff in suit on policy held not to warrant disallowance of interest, where not pleaded 
as defense to claim therefor, and question of interest was not raised or passed on in 
district court. Reliance Life Ins. Co. v. Swanson. (U 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 

599—Insured’s attempt to collect proceeds of marine insurance policies from person to 
whom wrengewy paid held not ratification of payment, precluding it from recovering 
from insurer, Graham Bros. Aktiebolag v. St. Paul Fire & Marine Ins. Co. (N. Y.).. 

§ 601. RECOVERY OF PAYMENT. 

601—Automobile insurer held entitled to recover payment on policy made in reliance on 
insured’s misstatement that he had done nothing to violate conditions of policy, though he 
had previously released all claims against owner cs taxicab colliding with his car. Tokio 
Marine & Fire Ins. Co., Ltd.,.y. Parnes. (N. 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT: 

602—Where administrator recovered full amount of life insurance policy on cross-bill in in- 
sured’s suit to cancel policy for fraud, chancellor erred in not allowing 12 per cent. 
damages, with reasonable attorney’s fees. Twelve per cent. allowed by Crawford & Moses’ 
Dig., § 6155, is given as damages for failure to comply with life insurance contract, and 
attorney’s fee is allowed as compensation for collecting the debt. Contracts of insurance 
from their very nature are susceptible of classification apart from other contracts, as 
respects recovery of damages and attorney’s fees in actions thereon. Ordinarily, damages 
and attorney’s fees for failure to comply with contract of payment in life insurance policy 
are as collectible in a chancery court as in any other court. Bankers’ Reserve Life age 
Crowley. (Ark.) 

602—In action for indemnity for death under health and accident policy, beneficiary may not 
recover double indemnity and attorney’s fees. Brown y. Continental Casualty Co. (Las) 

602—Insurer failing to tender return of any part of premium, and whose defenses were 
without merit, held properly assessed penalty for vexatious refusal to pay. Malo v. 
Niagara Fire Ins. Co. of New York. (Mo.) 

662—Attorney’s fees held not recoverable as penalty for vexatious delay in paying loss, where 
retention of premium with knowledge of non-compliance with provisions as to place of 
tate Grok enabled plaintiffs to recover. Mackey et al. v. Home Ins. Co. of New 
or Mo 
—Assessment of penalty and attorney's fees in suit on automobile theft policy held proper, 
ar there was evidence that adjuster inserted false information in proof o: loss and 
—_ was fraudulently induced to sign it. Collins v. Phoenix Assurame Co., Ltd. 
(Mo. 

602—~Penalties and attorney ’s fees cannct be awarded against a mutual aid associatiog or fra- 
ternal insurance society because of delay in payment, under Rev. St. 1911, Art. 4746. 
Schumann v. Brownwood Mut. Life Ins. Ass’n. (Tex.). 

602—Statutory penalty for refusal, not in good faith, to pay insurance loss, not recoverable, 
a —_ was substantial ground for refusal. Coaubian Nat. Life Ins. Co. v. Harrison 
et a ( S.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Jn action on health and accident insurance policy, in which plaintiff sought to disaffirm 
release on ground that defendant’s claim of “no liability” inducing release had not 
been made in good faith, questions asked witness who had investigated plaintiff’s claim 
for purpose of showing defendant’s good faith, held improperly excluded, though 
answers were incompetent as proof of facts stated. In action on health and accident 
insurance policy, evidence of insurer’s fraud in procuring release, sought to be dis- 
affirmed by plaintiff, held sufficient to go to jury. That insurer ‘denied ligbility and 
suggested defenses without merit in its negotiations for a compromise settlement is not 
a of fraud in procurement of release. Dolson v. Central Business Men’s Ass’n. 
( Mich.) 

603—Where release is given one of several obligors, and rights against others are reserved, 
latter are responsible for their proportionate part of obligation. Joint and several judg- 
ment debtor may be released from liability by plaintiff on payment of part of amount 
of judgment. Where plaintiff released one of joint judgment debtors, with reservation 
of rights against co-debtor, affidavit for writ of garnishment against co-debtor need not 
show that released debtor had no property in his possession sufficient to satisfy judgment. 
Warner v. Northwestern Fire & Marine Ins. Co. (Tex.) 

603—Insurers held not released from liability on contract insuring inland water vessel being 
towed on open sea because of clause in towage contract releasing towing ship from 
liability, — acccrding to custom known by underwriters. Compania de Navegacion, 
Interior, S. A. Fireman’s Fund Ins. Co. (U 

603—Right of sdinedelian on payment of loss under theft policy on stolen automobile, held not 
impaired by judgment for insured on policy, though insured cannot recover -another auto- 
mobile with same number in rightful owner’s possession. Barnett v. London Assur. 
Corp. (Wash.) 

§ 605. SUBROGATION OF INSURER. 

§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—In action for negligence injury to truck, owner is entitled to amount of damages to 
—. and insurer to amount it was compelled to pay under its policy. Maxwell Gravel 
Co. v. Fisher et al. (Ind.) 

606(1)—Where vendee was beneficial owner, and had paid two-thirds of purchase price of _prop- 
erty destroyed by fire, insurer paying vendor extent of her interest in_proprty, is not 
entitled to be ene to vendor’s right to unpaid purchase money. Godfrey et al. v. 
Alcorn et al. (Ky.) 

606(1)—Insurer of automobile against theft on payment of loss is surogated to sages of 
action which owner has against another for negligence causing loss. Buell et al. v. United 
Firemens Ins. Co. (Minn.). 

606(1)--Fire insu.er of sellers unpaid interest in machinery under contract of conditional 


1185 


1094 














The Insurance Law Journal, Vol. 67 





sale which piys balance due it on partial destruction of machinery by fire is subrogated 
to seller’s remedies against buyer. Interstate Ice & Power Corporation v. United 
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XVIII. Actions on Policies. 


§ 611. GROUNDS OF ACTION. 


611—Basis of action on contract indemnifying employer for fraud or dishonesty of ae is 
contract if insurance and not judgment against employer and employee for fraudulent acts 


of employee. Employers’ Liability Assur. Corp. v. Citizens’ Nat. Bank of Peru. (Ind.).. 204 
§ 612. ONDITIONS PRECEDENT IN GENERAL. 


(1). In general. 
612(1)—Unincorporated fire insurance association may be sued at law for loss covered by 
policy, though there are insufficient funds on hand for paying the loss, without _. 
suing in equity to compel levy of assessment. Marsden et al. v. Williams et al. (Mo.).. 
(2). Notice and proof of loss. 
612(2)—Proot of loss held condition precedent to right to recover on automobile theft policy. 
Shapiro v. Security Ins. Co. (Mass.)......... EUckateerereaes Eka sebok trates erat ane 
$ 614. DEFENSES. 
§ 615. IN GENERAL. 


615—Insurer held not required to return premium on auto theft policy which had run four 
months of its one-year term when loss occurred where it satisfied interest of mortgagee 


covered by policy, and insured’s failure to lock car prevented his recovery. Doerr ‘v. 
National Fire Ins. Co. of Hartford, Conn. 


DME NalacleWiaie sa -oe/s'a etalon toiltre sine UF ee ee ae 1 
§ 616. SET-OFF AND COUNTER CLAIM. 
616—+Cause of action on disability clause of life_insurance policy is not a counterclaim to 
insurer’s action a rescind policy for fraud. Equitable Life er Soc. of United States 
VPs. Ne Ba) (hav cos ais dich ecincwan ase Vedder et ees ons uae PMéae se canaeen cee 52 
616—Defendant is not estopped to attack jurisdiction of Court, as r ts amount involved, 
by filing of counterclaim. Counterclaim not filed as basis for rmative recovery held 
not to mae, up oe amount in suit on $3,000 insurance policy. Home Life Ins. 





003 





Co. v. Sip US tk Pa 94.5 at die. caabe ae acatsais.& aoe web nmad wah ne catia in. x abet pla tabb dis <n Maw ale Ma ae 5 
§ 616%. “ CONCLUSIVENESS OF Sarees IN ACTION AGAINST INSURED. 
6164%—Insurer executing indemnity bond was Fecal facie bound by judgment against prin- 
cipal, with right to disprove liability. ransylvania Casualty Ins. Co. v. City of 
PE, - THE. Swecbcsccs ces credlepsencakesan tank aus intense aeend cide dves takaus es 
61614—Insurance company, defending action against insured, is bound by judgment, and can- 
not, in action by injured person against ‘i a matter of ee negligence. 
Metroonlitdn Casudity Go. vs: ASDRON, Ecce cv ccwrvisres i ceccbesicetirncasedss 
616%4—Insurer, under automobile indemnity policy binding it to defend all suits groundless or 
otherwise, cannot, after consenting to judgment against insured who denied liability, assert 
non-liability, notwithstanding rn reservation of question of liability. United States 
Pideiits & Soanrents Co. 0. RB. TPE es KGB one ccwies cae svestewnceweseccddsts 798 


§ 617. JURISDICTION. 
617—That foreign insurance company was ated to do business in North Carolina, under 
C. S. Sections 6260-7537, held not to effect its right to remove case otherwise removable 
under federal law. On questions of removal of causes, state courts are controlled by 
decisions of Supreme Court of the United States. Van Dyke v. Prudential Ins. Co. 

Cc 


(N. D iedigta sue asliceeeae s+ ckann aed Mak sakes c6 seh Cee eb Eee hak Cee e nccbekstiveeeas 1052 
$ 619. SPECIAL STATUTORY LIMITATIONS. Z : 
619—Limitation of action held not to apply to action for loss against unincorporated fire 
insurance association paying losses by assessments. Marsden et al. v. Williams et al. 


Rk (ous rune cewsasiepieis tines cuwclen’s seuewabeeeweentes MN aa\sU kia ew Shlees tele Wésecees 297 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY x 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Failure to sue on policy insuring automobile against theft within 12 months of 


loss held fatal to right to recover, under policy provision. Petrullo v. Mechanics’ Ins. 
Co. of Philadelphia. (CN. 


BD AS A rk eee ua Pe eee Srey AE Ty A 590 
§ 623. WAIVER OF LIMITATION. 
(1). In general. 
623(1)—Provision of marine insurance policy requiring action thereon within one year held 
waived by insurer’s conduct in failing to reply to insured’s demand, made within one 
year, aa stipulation to waive proofs of loss after expiration of year. Graham Bros. 
Aktioheiag. ¥. St. Pani; Five & Bierce Bees Co. CN. Fac cscs sccsacisvccnctiocseesss 548 
§ 625. PROCESS. 
§ 627. --—— AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on Insurance Commissioner or other official. 





627(2)—Service of summons on foreign insurance company, by leaving copy with secretary 
of state, held insufficient to confer jurisdiction where it was not “doing business” 
within state, and insured had not procured license authorizing them to secure policy. 
Ivy River Land & Timber Co. et al v. National Fire & Marine Ins. Co. of Elizabeth, 
EMSs CNA > carrie wen season teense dteeek aie TAME a AS ce Riguibnn gheweath ea ab idicwa sess 531 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 


(1). In general. 
629(1)—Demurrer to complaint in suit on policy of health insurance, following form shown 


by Code, 1923, § 9531, stating date of policy, and that premiums were paid, held properly 
overruled. Police & Firemen’s Ins. Ass’n v. Crabtree. CED osiv cb vce We sd Geen verbs cane 756 


629(1)—Plaintiff, relying on absolute agreement of agent sesamiae to election “under. “facility 
of payment” clause to pay amount of policy to plaintiff, held not required to allege 
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e 
that she relied on such agreement in paying premiums following insured’s disappear- 
ance. La Raw v. Prudential Ins. Co. of America. (D. C.) 

629(1)—Complaint, in action on contract indemnifying employer for fraud or dishonesty of 
employee alleging that after case was started against employer and employee for fraudulent 
acts of employee, employer advised insurer to defend held sufficient as against demurrer. 
Employers’ Liability Assur. Corp. v. Citizens’ Nat. Bank of Peru. (lnd.). 

629(1)—Petition, alleging insurer’s acceptance of application, accidental death of insured, ‘and 
that pclicy became absolute, held to state cause of action. Central Casualty Co. 
Fleming. (Ohio) 

(2). Making and terms of contract. 

629(2)—Count of complaint held to sufficiently allege insurance of property destroyed by fire 
under policy sued on. Caledonian Ins. Co. v. Jones. (Ala.) 

629(2)-—Bill in equity against judgment debtor and insurance company to compel payment 
ot judgment for personal injuries from being struck by automobile held demurrable, 
as disclosing only a_ policy . indemnity against actual pecuniary loss. Globe 
Indemnity Co. v. Martin. (Ala.) 

629(2)—Pleading substance of insurance policy and its delivery held sufficient against 
general demurrer for failure to allege acceptance of ‘policy in writing by insured, as 
required by policy. Fort Worth Mut. Benev, Ass’n. v. Jennings. (1 

§ 630. INSURABLE INTEREST. 

630—Petition to recover on fire policy should aver ownership or insurable interest at time 
insurance is taken out and at time of loss. Hayward v. Fidelity Phenix Fire Ins. Cu 


(Mo.) 


§ 631. —— SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 

631—In action on life policy, which was attached to complaint and made part thereof, it was 

Sn * plead incontestable clause separately. Great Southern Life Ins. Co. 
uss 

§ 633. TITLE OR INTEREST OF INSURED. 

633—Petition, alleging issuance of fire policy on vendor’s elevator and sale to plaintiff, held 
sufficient, in absence of attack at trial to allege ownership by vendor at time of issuance 
of policy and in plaintiff at time of fire. Hayward v. Fidelity Phenix Fire Ins. Co. (Mo.) 
635. —— LOSS AND CAUSE THEREOF. 

635—Allegation of absence of insured for seven years and diligent search and inquiry held 
sufficient to establish insurer’s liability under statute. La Raw v. Prudential Ins. Co. of 
America. (D. C.) 


§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—In action by beneficiary on life insurance policy, pleas that offer of insured in lifetime 
to surrender ole for cash value, which was not pa. was accepted, and pclicy was can- 
celled, but not averring consent or acquiescence o 
murrer. Mutual Life Ins. Co. v. Hartley. (Fla.) 
(2). - Avoidance and forfeiture. 
640(2)—Demurrer to paragraphs of answer in action on indemnity contract was properly 
sustained where complaint alleged —- of premium for one year and such paragraphs 
did not allege return or tender of such amount. Employers’ Liability Assur. Corp. v. 


beneficiary therein, are subject to de- 


Citizens’ Nat. Bank of Peru. (Ind.) ...-..ccecscserscvisesecesesvucesececvecsesests 2 


640(2) Insurer’s allegation in answer that it would not have issued policy, had it known that 
insured’s statements as to health in application were false, is sufficient, and need not be 
shown by direct proof. Simpson v. Metropolitan Life Ins. Co. (Mo.)........2.2.--.05% 2 

640(2)—In action to collect fire insurance policy, answer, alleging that insured willfully 
and intentionally destroyed buildings and property insured and setting out policy sued 
on, was sufficient to plead constructive fraud. In action to collect insurance policy, it 
is not necessary to allege fraud by insured in direct terms; it being sufficient if facts 


one wae from which ale is emplied. Concordia Fire Ins. Co. et al v. Wise et al. 
( a.) 
$ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
1). In general, 
641(1)—Demurrer to replication that insured did not provoke difficulty in which he was 
shot should be sustained, where it was interposed as answer to defense that accident 
insurance policy did not cover injuries intentionally inflicted. National Life & Accident 


Ina.. Ca; 0: Se” RU. duis f. Hi bes decdeewerediccklskecuess st eueteah Vawur ete a4 


(2). Estoppel and waiver. 
641(2)—Demurrer or — in suit on health policy setting up waiver by agent of insurer 
held properly overruled, in absence of showing in pleadings that insurer had provided that 
Code 1923, § 8477 should be law of association, or that policy contained stipulation against 
waiver by subordinate officers or members. In suit on health policy sustaining demurrer 
to rejoinder setting up provisions of constitution and by-laws that no subordinate branch 
or elheere th s hould have authority to waive any provisions in policy, to meet replication 
setting up waiver by defendant’s local agent, held reversible error, notwithstanding there 
was no bill of exceptions. Police & Firemen’s Ins. Ass’n v. Crabtree. (Ala.) 
641(2)—That reply, correctly statutory rule of estoppel on valued policy of insurance, referred 
te Rev. St. 1919, Sec. 6229, which applies only to realty, instead of section 6239, appli- 
ue, personality, held immaterial. Lundberg v. Equitable Fire & Marine Ins. Co. 
o. 
$ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(3). Evidence admissible under pleadings. 
643(3)—Charge that insurer, to bar recovery must prove that insured’s statements to medical 
examiner as to health were wilfully false, fraudulent, material, and induced company 
to issue policy, held proper. Penn. Mut. Life Ins. Co. v. McGraw. (Ohic.) 


1187 








The Insurance Law Journal, Vol. 67 











§ 645. 





ISSUES, PROOFS, AND VARIANCE. © 
(1). Issues made by pleadings. 
645(1)—Pleadings held not to create issue of suicide but existence of facts relied upon in 
avoidance of policy. Equity Life Assur. Soc. of United States v. Bailey. (Ky.) 
(2). Matters to be proved. 
645(2)—Allegation in petition that insurance agent requested insured to sign application and 
that he did so need not be proved to establish oral contract of insurance. Murphy v. 
Great American Ins. Co. (Mo.) 
(3). Evidence admissible under pleadings. 
645(3)—Excluding evidence that insured was habityal drunkard held proper, where issue in 
action on policy was whether he was drunk at time of meeting death. Commonwealth 
Face EES: So eR: IRI Ds cs a ch ca bas eddaw ees <paac ke mab ean oa che Renna on ena 
645(3)—-Where insurer pleaded ae and non-compliance with conditions, admission of evi- 
dence to show waiver held error; plaintiff having filed no plea in avoidance of defenses. 
In action on fire policy where insurer pleaded false statements in application, and plaintiff 
merely controverted defenses of record, admission in evidence of what insured told agent 
who took application held error. Where, in action on fire policy insurer pleaded false 
statements concerning incumbrances in application in evidence of what deeds and public 
records showed concerning insurer’s indebtedness, held error. Insurance Co. of North 
America v. Gore. CRY.) 2.22.00 sccccsccccesccsccccecccccscccsvessesesesesccecvcecsece 
645(3)—New contract to insure held not to warrant recovery for loss of building on —— 
not owned by insured where it was not pleaded. Boston Ins. Co. v. Hudson. (U. S.). 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—When letter is sent out by post and mailed, properly addressed, presumption of re- 
ceipt by party to whom addressed arises, ay remains until overcome by nage or sed 
evidence. United States Fire Ins. Co. v. C. Adam Mercantile Co. et al. (Okla.). 
646(1) Terms of fire policy measure insurer’s Hability and insured must prove he is within 
os to recover. Fidelity Union Fire Ins. Co. of — ex., v. Kelleher. 


(U. 
(2).. Avoidance and forfeiture—Insurance of. property. 
646(2)—Burden is on insurer to establish fact of overvaluation and of fraud to avoid policy on 
at queued... Dall Row Anto: Bas: Ce: 0: CROWN, “CID acs suew cs tings vec sus Ceaanese 
646(2)—Burden_is on insurer to prove change in interest, title, or possession of property. 
Dixie Fire Ins. Co. v. Henson et al. (Tex.) Lice Avie te wate Wid och pim ete has wether hk or wasn ain ee Guo 
(3). Life and accident insurance. 
646(3)—Insurer, to cancel life insurance policy and defeat action Gen had burden of estab- 
lishing alleged fraud in securing insurance. Bankers’ Reserve Life Co. v. Crowley. (Ark.) 
646(3)—Accident insurer has burden of proving that insured’s representations were false 
pee that insurer relied on their truth and was deceived thereby. ‘Chess v. Southern Surety 





(Ia 

646(3) —Insured’s statements to medical examiner as to health’ ‘cannot, under Gen. Code, 
§ 9391, be offered in evidence to bar recovery on policy until insurer shows they were 
false and fraudulent. Penn Mut. Life Ins. Co. v. McGraw. (Ohio.)..........e.ceeces 
646(3)—No recovery can be had on life policy if there was deliberate attempt made to deceive 
ae as to material facts, but burden of proving fraud is on party alleging it. Livingood 

- New ¥ork Life Ins. Co. (Pa.)........-.0..seeeeseee 

(5). Estoppel and waiver as to avoidance and forfeiture. 

646(5)—There is no presumption that agent, accepting application with knowledge of insured’s 


rejection by another company, communicated information to insurer. New York Life 
Ins. Co. v. Goerlich. (U. S.) 


(6). Risk and cause of loss in general. 

sy i wnngenes insurer has burden of proving that death of insured came within exception 
n policy excepting injuries from intentional acts of another. Under exception in accident 

oolles as to intentional act of another, assault by person committing or attempting to 
commit robbery excepted; burden on insurer did not shift, on showing that injury was 
intentional act of another. Presumption is that injuries to insured, though inflicted by 
another, were not intentional. Olson v. Southern Surety Co. (Ia.)...........00c0eeees 
646(6)—Burden is on plaintiff suing on life and accident policy to show that death resulted 
from accident; in action on life and accident policy, in case of doubt whether death was 
result of accident or suicide, presumption against suicide stands until overcome by evidence 
sufficient to outweigh it. Webster v. New York Life Ins. Co. (La.).........sceeeeees 
646(6)—Burden of proving that loss was caused by fire, within fire insurance policy is on 
insured. Pocahontas Tanning Co. v. Fidelity Pouuke ee ae ae eee 
646(6)—Under credit insurance policy, burden held on insured to prove that, at time of trans- 
action with bankrupt before term of policy, oer was in sound financial condition. 
Goodfriend v. American Credit adeanants ee A Peers ere te tert eres ee 
646(6)—Presumption of accident arises from proof of death by external violence, and 
ee 2 oe insurer to prove suicide. Fort Worth Mut. Benev. Ass’n. v. Jennings 

et a CROP o0.6 0:0:6 0 b0.0s cakes 655 b:5 Oo CEN HOw held ee ORM Gan dices WEN EHO OWS sO WE Nid eid- on 
646(6)—To recover under maritime insurance policy for loss of barge, libelant must show loss 
from a peril ory > Western Assur. Co. of Canada v. Shaw. (U. S.) 

(7). —— Suicide 

646(7)—Burden is on plaintiff suing on life and accident policy, to show that death resulted 
from accident; in action on life and accident policy, in case of doubt whether death was 
result of accident or suicide presumption against suicide stands until overcome by evidence 
sufficient to outweigh it. In action on life and accident policy, defended on ground of 
suicide, if there is no direct evidence of eyewitnesses or suicide note or declaration of 
intent, and circumstances are not such as to leave no room for doubt that deceased com- 
mitted suicide presumption is in favor of accident, and motive or lack of motive is 
decisive. In action on life and accident insurance policy, presumption against suicide may 

be overcome by circumstantial, as well as by direct evidence. In action on life and accident 
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policy there is presumption against suicide, even if circumstances point with certainty to 
death by deceased’s own eae in action on life and accident policy, if there is nothing 
from which to determine whether act producing death was accidental or intentional, pre- 
sumption is that it was accidental. tn action on life and accident policy defended on 
ground of suicide, if deceased had no strong motive for suicide, presumption would be 
that his act was accident, but, if he had some strong motive for suicide, inference is that 
he killed himself intentionally. In action on life and accident policy presumption against 
sujcide does not exist, if insured was insane. In action on life and accident policy, if there 
is suicide note or clear evidence of unequivocal intention to commit outahde. there is no 
presumption against suicide. In action on life or accident policy, if there are eye- 
witnesses to fatal act, or means employed and manner of death leave no room for doubt 
that insured committed suicide presumption against suicide is overcome, and there is no 
reason to seek for motive. In action on life or accident policy, if deceased kills himself 
immediately after or attempting with near success, heatiallie on another, or while fleeing. 
from pursuit after committing grave crime, presumption against suicide is overcome. In 
action on life and accident policy defended on ground of suicide, burden is on defendant 
to show motive, if motive be essential to overcome presumption against suicide. Webster 
v. New York Life Ins. Co. (La.) 

646(7)—Burden is on insurer to show that insured violated terms of policy hy act of self- 
destruction. Sanders v. Commonwealth Life Ins. Co. of Kentucky. (S. C. 

646(7)—Presumption of accident arises from proof of death by external violence, 
— ao to prove suicide. Fort Worth Mut. Benev. Ass’n. v. Jennings 
et al. (lex. 

646(7)—Presumption on issue of suicide raised by insurer is that deceased did not take his 
own life, but came to his death either accidentally or at hands of another. Burden of 
establishing defense of suicide is on insurer interposing such plea. Tabor v. Mutual 
Life Ins. Co. of New York. (U. S.) 

646(7)—In action on life policy, burden is on defendant to establish defense of suicide, and 
court should nct direct verdict for defendant on that issue, unles facts and circumstances 
proved are such as to permit of no other reasonable inference. Equitable Life Assur. 
Soc. of the United States v. Stinnett. (U. S.) 

(8). Extent of loss and liability of insurer. 

646(8)—In determining cost of reconstruction of property destroyed by fire, cost of material 

and lumber in 1921 will be presumed same as in 1924. Niagara Fire Ins. Co. v. Sellers. 


(Colo.) 
646(8)—Tastraction that insurer has burden of showing depreciation of insured property below 
genomes ioe which it was insured held —— error. Taylor v. Connecticut Fire Ins. 
°0. ) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
647—Carbon impression of letter written on typewriter made by. same stroke of keys as com- 
— impression, is “original” and either impression is primary evidence of contents of 
etter ; notice to produce original mailed letter in order to asus one of retained carbon 
copies, made by same stroke of keys of typewriter as original, is = necessary. United 
States Fire Ins. Co. v. L. C. Adam Mercantile Co. et al. (Okla. 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—In action on fire policy, admission of evidence of transactions between insured and 
agent who wrote policy, after latter ceased to be insurer’s agent, held error. Insurance 
Co. of North America v. Gore. (Ky.) 
648(1)—Permitting beneficiary, who was brother of insured, to testify that insured owned 
him $2,500, and difference between that and $5,000, and insured’s wife and children, held 
proper as explaining how policy was made in his favor. Sanders v. Commonwealth Life 
m4 €o.. €S.. hs) 
648(1)—Witness could properly testify as to insurance company’s custom in entering policy 
number on insurance notes, but his testimony as to what such numbers indicated was 
property, ar we inference therefrom being for jury. Hartford Fire Ins. Co. v. Garvin 
et a (S. 
§ 650. —— APPLICATION FOR INSURANCE. 
650—Insurer’s refusal to furnish beneficiary copy of application, photostatic copy of which was 
attached to policy sued on when issued held not to render application inadmissible. New 
York Life Ins. Co. y. Goerlich. (U. S.) 
§ 651. POLICY OR OTHER CONTRACT. 
1). In general. 
651(1)—Evidence of insured’s actual purpose | in orally requesting extension of insurance risk 
on changing location not called to insurer’s agent’s attention, held inadmissible. A Perley 
Fitch Co. v. Phoenix Ins. Co. (N. 
§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
P (1). Insurance of property. 
654(1)—In action on fire policy, evidence of conviction of plaintiff’s husband for violating laws 
against the use of explosives or inflammable fluids held properly excluded. Goldstein v. 
Northwestern Nat. Ins. Co. (N. J.) 
§ 654% PAYMENT OF PREMIU MS. 
65414—Testimony, in action for life insurance, where defense was non-payment of assessment, 
as to assessments, payments, and their application, was proper. It was error to exclude 
testimony as to the levying of assessments by the board of directors, and copies of their 
resolutions in so doing in action for life insurance. Mutual Aid Union v. Lovitt. (Ark.) 
§ 655. FRAUD OR MISREPRESENTATION. 
(1). Insurance of property. 
655(1)—To entitle policy to relief at law or in equity, fraud must be distinctly alleged. Facts 
—— fraud should be set out clearly, concisely and with sufficient particularity 
to apprise party of what he is called on to answer. Fraud set up as defense must relate 
specifically to contract or subject matter in litigation; -in absence of alleged fraud if con- 
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tract would have been executed in manner in which it was if fraud had not been _per- 
petuated it is not material; “material fraud.” Great American Ins. Co. of New York 
v. Suarez. (Fla.) : . : 
655(1)—-Where insurer pleaded false statements in application, exclusion of evidence showing 
what other companies would have done with application, showing true statement of value 
and incumbrances, held error. Insurance Co. of North America v. Gore. 
(2). Life and accident insurance. 
655(2)—Statement of insured after issuance of policy, that he had previously suffered from 
night sweats, held properly excluded as too indefinite to prove characteristic symptoms of 
tuberculosis. Statement by insured, applying for disability benefits under life policy issued 
August 23, that his illness began late in August held properly excluded as too unceratin 
to justify finding that illness antedated policy. Livingood v. New York Life Ins. Co. 


a. 

655(2)—Jury could properly consider testimony as to insured’s good character and honesty 
in determining whether insured practiced fraud on insurer in his answers to questions 
in. application. Rogers v. Atlantic Life Ins. Co. 

(4). ——— 

655(4)—Evidence held not to show that value of automobile at time of conversion equalled 
amount of defaulting purchaser’s indebtedness so as to entitle finance company to 
a “ee amount sued for from insurer. Automobile Finance & Securities Co. 
v. Glove In 


cemnity Co. (La.) 
§ 659. DEAT OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 


(1). In general. 
659(1)—Where insurer admitted death of insured, written proof thereof was irrevelant and 
immaterial to establish any issue. Freeman v. Metropolitan Life Ins. Co. (Ga.) 
659(1)—In action on life and accident policy, verdict of ccroner’s jury, although competent as 
proof of death, is not even prima facie competent as tending to prove cause of death, 
being only opinion as to such cause. Webster vy. New York Life Ins. Co. (La.) es 
659(1)—Exclusion of certified copy of death certificate showing insured died of cancer of 
eight months’ duration held error, where he had represented that he was in good health 
within such time. Williams v. Mutual Life of Illinois. (Mo.).... 
(2). Suicide. i 
659(2)—Where defense to action on life or accident policy is suicide, any legal evidence is 
admissible to throw light on circumstances and causes of death. Webster v. New York 
Life Ins. Co. La.) ‘ 
659(2)—Ruling as incompetent question ag to suicide of brother of insured held proper in 
action on life policy. Sanders v. Commonwealth Life Ins. Co. of Kentucky. he Ghee 
659(2)—Evidence held admissible as rebuttal of evidence showing possible reason for suicide 


of insured in action on life policy. Equitable Life Assur. Soc. of the United States v. 
Stinnett. (U. S.) 

§ 660. VALUATION OF PROPERTY. 

660—In action on fire policy, evidence of original cost of property in 1921 held relevant and 
admissible as to cost of replacing property immediately after fire in 1924. Niagara Fire 
Ins. Co. y. Sellers. (Colo.) : : 

660—In action to recover on theft and fire policy covering used automobile, which was 
stolen and practically destroyed by fire, booklet entitled ‘“‘national used car market 
report” was admissible on issue as to value of car. In action on fire and theft policy 
for loss of automobile, evidence of amount paid for used car thirteen months prior 
to loss was not admissible in evidence on issue of value thereof at time of loss. 
Whitcomb et al v. Automobile Ins. Co. of Hartford. (Minn.)............cccceeeecces 

660—Insured’s financial statement to Bank held admissible to corroborate witness, and show 

undervaluation of merchandise. Atlas Assurance Co., Ltd. v. Hurst. (U. S.)...........- 
664. ESTOPPEL OR WAIVER. 

664—In action on policy stipulating that it should be void for misrepresentation as to 
ownership, evidence that agent issuing policy knew that full ownership. was not in 
insured held admissible; where agent, issuing fire insurance policy, knew that full 
ownership of property was not in insured, insurer was estopped to assert policy 
stipulation as to full title to insured property, notwithstanding provision that policy 
terms embodied all agreements and no agent of insurer could waive its terms, unless 
written waiver was attached to policy. Brown v. Globe & Rutgers Fire Ins. Co. (Ga.).. 

664—In action on automobile theft policy, examination of defendant made under policy held 
properly admitted on issue of waiver of proof of loss. In action on automobile theft 
policy, letter written by defendant to insurance and banking department held properly 
admitted on issue of waiver of proof of loss. Shapiro v. Security Ins. Co. (Mass.).... 

664.—Evidence of insured’s statements to insurer’s agent, when applying for policy, that they 
did not intend to keep iron safe, held admissible to show insurer’s knowledge that iron-safe 
clause was not being complied with. Mackey et al. v. Homé Ins. Co. of New York. (Mo.) 

664—Admission of evidence that agent of fire insurance policy, after non-waiver agreement, 
pe " that he had agreed to settle held not error. Goldstein v. Northwestern Ins. Co. 

N. J.) 

664—Admitting evidence of substitution of policies by agents on removal of property 
to country held proper on issue of whether insurer had waived condition limiting 
insurance to first residence. Hydrick v. Milwaukee Mechanics’ Fire Ins. Co. (S. C.). 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—Evidence held sufficient to show widow’s mental ag gd to settle claim under policy 
on husband’s life when she signed release. Security Life Ins. Co. v. Leeper. (Ark.).. 

665(1)—Finding of vexatious refusal to pay loss and allowance cf damages and attorney’s 
fees therefor held warranted. Lundberg v. Equitable Fire & Marine Ins. Co. (Mo.).... 

665(1)—Finding that firm at whose instance insurance broker obtained policies, was not 
authorized to act for corporation sued for premiums, held warranted. That mortgagee 
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was named beneficiary in policies, held not to show that firm, at whose instance broker 
suing mortgagee for poe obtained them, was mortgagee’s agent. Frank B. Hall & 
ip As. We ee ener Ce. CRO). cisccccces ‘ 
(2). The contract. 
665(2)—In suit on notes for insurance policies, where no sort of delivery was required 
by contract, evidence held to demand finding of constructive delivery to defendant, 
and directed verdict for him was without supporting evidence. Home Ins. Co. of 
SEG eee, Wi, CARNE. LOREM «5 chicas asc dies. ddceiepnce Windace meee ba Se amie Goan 
CG) et by insured that oral contract was for insurance in defendant's company, 
held sufficient, in absence of evidence that agent represented any other company. Murphy 
v. Great American Ins. Co. (Mo.) 
665(2)—Evidence held insufficient to show that local agent had authority to promise, on be- 
half of mutual fire insurance association, to have fire policy transferr to purchaser. 
Gogowski et al. v. Erie & we County Farmers’ Assn. (N. Y.) 
665(2}-——To constitute contract of life insurance, there must be meeting of minds of 
parties as to all material terms and provisions, including amount and manner of pay- 
ment of premiums; in action on life insurance policy, evidence held to show that minds of 
parties had never met concerning amount and manner of payment of premium. 
Etenburn v. Metropolitan Life Ins. Co. (Okla.) 
665(2)—Evidence held to warrant finding that insured accepted counter offer of company 
respecting life insurance policies, and that there was therefore a a of the 
minds constituting complete contract. Aetna Life Ins, Co. v. Bundscho. (U. S.)..... . 
(3). Avoidance and forfeiture. 
665(3)—Evidence held to warrant finding that assured’s death was from disease originating 
more than 15 days after policy was reinstated. Great Southern Mut. Life Ins. Co. v. 
Harrell. (Ark.) 
665(3)—Insurer suing to cancel life insurance policy and defending cross-complaint thereon held, 
not to have shown falsity of representations by insured as to condition of her health. 
Bankers: Meseres Life Ue..0, Crowlee. CAG) acs ogc kcicucscecsiccacsicnedsssacvecnadv sas 
665(3)—Insurer held not to have sustained burden of showing that insured’s representation 
that his habits of life were correct and temperate was pooway false and made with 
intent of deceiving insurer. Olsen v. Southern Surety Co.  (Ia.)....... eee eee eee cee eee 
665(3)—Findings of jury that buyer of automobile under conditional sale contract did not 
breach condition of theft insurance policy, and that he was not negligent, and that seller 
which has custody was negligent held sustained by evidence. Buell et al. v. United 
Firemens Ins. Co. (Minn.) 
665(3)—Insurer’s allegation in answer that it would not have issued policy had it known 
that insured’s statements. as to health in application were false, is sufficient, and need 
not be shown by direct prem. Simpson ‘v. Metropolitan Life Ins. Co. (Mo.) 
665(3)—-Evidence held to show that mortgage on insured property never became subsisting 
lien. Taylor v. Connecticut Fire Ins. Co. (Mo.) 
oa in procurement of life insurance policy held established. 
v. Renault. (N. J.) 
665(3)-—Finding of jury that fire policy had not been avoided because of presence of alcohol 
and gasoline on premises, in violation of policy, held against weight of evidence. Gold- 
stein v. Northwestern Nat. Ins. Co. (N. J.) 
665(3)—Evidence held not to justify conclusicn that insured was aware of existence of tuber- 
culosis at time he applied for policy. Livingcod v. New York Life Ins. Co. (Pa.)....1053 
665(3)—Jury’s findings in action on life policy that statements in application for life insurance 
as to health were true held not supported by evidence. National Life & Accident Ins. 
Co. v. Sanchez et al. (Tex.) 
665(3)—Evidence showing former policy issued, but failing to show that it was still in force, 
held not to ‘sustain defense based on condition against other insurance. National Life & 
Accident Ins. Co. v. Kinney. (Texas.) 
(4). Loss and liability of insurer in general. 
665(4)—Where there was evidence showing that damage was caused entirely by lightning, in 
action on policy wn loss by lightning, but not by wind, verdict for insured held not 
speculative. Home Ins. Co. v. Wolfman. (Del.) 
665(4)—In action on policy insuring loss by robbery, verdict for plaintiff held not against 
evidence. London Guarantee & Accident Co., Ltd. v. Massman (Ky.) 
665(4)—Stipulation in action on fire policy on "tanning factory that proper completion of 
tanning required use of specified quantity of fresh tanning liquor daily, held not to show 
that in order to prevent deterioration of hides in process it was necessary to complete 
process — proper quality of tanning am “a have been obtained. Pocahontas 
Tanning Co. y. Fidelity Phenix Fire Ins. Co. (N. 
665(4)—Insured has burden of proving material elisa of cause of ones on automobile 
theft policy by preponderance of qt. Schenectady Varnish Co., Inc., v. Automobile 
Ins. Co. of Hartford, Conn., et al. (N. 
665(4)—Evidence held to show that debtor Ms insolvent within meaning of policy of credit 
insurance. Evidence held to show that debtor had absconded so as to be insolvent within 
meaning of policy of credit er “Absconding debtor.”” Kershbaum v. London 
Guarantee & Accident Co. (Pa. 
665(4)—Evidence held to show that aie was at no time probability of constructive total loss 
of ship at dock within srenniing = policy. Chicago S. S. Lines, Inc., et al. v. United 
States Lloyds, Inc., et al. (U. 
665(4)—Evidence held to show Be, bie! and loss of inland water vessel being towed on 
open sea was nct result of its unseaworthiness, so as to release liability of insurer. 
Compania de Navegacion, Interior. S. A. v. Fireman’s Fund Ins. Co. « S-) 
5). Life and accident insurance. 
665(5)—Where exception in policy did not extend to all injuries inflicted by intentional act of 
another, insurer does not bring itself within exception by proving general fact that injuries 
were so inflicted. One suing on accident policy covering death by external violent and 
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accidental means sustains burden by showing death resulted from such means. Insurer 
showing that injuries inflicted on insured were intentional, but not showing that perpetrator 
was not committing or attempting to commit robbery or burglary, held not to bring itself 
within exception as to intentional acts of another. Insurer, to bring itself ‘within exception 
as to injuries from intentional act of another, must conclusively show that blows which 
inferentially fell on insured, intervening in quarrel, were intended for him. Olson v: 
Southern Surety Co. (Ia.) 

665(5)—Finding that insured met death, while sober, and not engaged in violation of law, held 
against evidence. Commonwealth Life Ins. Co. vy. Burnett. (Ky. 

665(5)—In action on accident insurance policy, evidence held not to sustain finding ‘that 
insured assaulted another with deadly weapon and received fatal injuries in affray so 
nrovoked. Lothrop v. Travelers’ Ins. Co. (Minn.) 

665(5)—In action on accident policy, evidence held to support finding that insured was not 
pouneneer a er in which he was shot to death. Crist v. Massachusetts Bonding & 
ns. Co. Mo 

665(5)—In_ action on life and accident policy, in view of evidence rendering judgment for 
plaintiff based on four years disability with interest was not error and overruling motion 
to increase amount to sum corresponding to five years’ ‘disability with interest was not 
error. Eastep v. Northwestern Nat. Life Ins. Co. (Nebr.) 

665(5)—Evidence held to show that injury made visible contusion on exterior of instired’s 
body, within accident policy. Harasymczuk v. Massachusetts Accident Co. (N. Y.).... 

665(5)—Evidence held to sustain finding of total disability in action on accident insurance 

policy. Brown v. Missouri State Lite Ins. Co. (S. C.) 

665(3)—Special finding that murderer of insured broke into house with intent to murder held 
required by evidence. Order of Commercial Travelers of America v. Williams (U. S. oF 

665(5)—Where insured was under charge of physician and bandaged himself every morning, 
held evidence sustained finding of compliance with provision of accident policy requiring 
treatment of physician once in each seven days. Emerson v. Old Line Life Ins. Co. 
of America. (Wis.) 

(6). Suicide. 

665(6)—Defendant sued on life or accident policy, has burden to establish defense of suicide 
to exclusion of every other reasonable hypothesis. Defense of suicide to action on life and 
accident is sustained, if facts and circumstances exclude reasonable certainty any hypothesis 
of death by other means. Among important circumstances in determining whether insured 
died from accident or suicide are physical circumstances attending death, preparations for 
death, and motive, if any. If action on life and accident insurance policy is defended on 
ground of suicide highest importance is attached to absence of adequate motive. In action 
on life and accident policy, defended on ground .of suicide, if there is no direct evidence 
of eyewitnesses or suicide note or declaration of intent, and circumstances are not such 
as to leave no room for doubt that deceased committed suicide presumption is in favor of 
accident, and motive or lack of motive is decisive. Motive or lack of motive for suicide 
is of itself major circumstance and prime consideration on which insurer’s defense of 
suicide ee. although not always, turns. In action on life and accident policy, 
defended on ground of suicide declaration of intent to take life and previous attempts at 
suicide must be established unequivocally and with reasonable certainty. Time between 
flight by insured’s wife and when insured killed himself held, on evidence, not sufficient 
for him to have become desperate from remorse from having robbed his employer or from 
fear of discovery of alleged theft so as to give him motive for suicide. Where insured’s 
employer although suspecting him of theft, had openly abandoned any farther 
attempt to detect it more than one month _ before insured killed himself, fear 
of discovery held, on evidence, not motive for suicide, set up as defense by insurer. Fact 
that total of sums desposited in and drawn out of bank by insured were more than his 
salary was no proof that he was robbing his employer, so as to establish motive for 
suicide set up as defense to action on life and accident policy. Evidence held insufficient 
to show that insured was robbing his employer so as to give him motive for suicide; 
evidence held not to show that insured was under apprenhension of having alleged thefts 
from employer discovered so as to give motive for suicide: evidence held to show that, 
even if insured had been under apprehension of discovery of alleged thefts at time of 
death, his condition at such moment, and suddenness with which it happened, precluded 
idea that such apprehension was operating on his mind, giving him motive for suicide, where 
insured was last seen alive while intoxicated, and was attempting to undress himself, and 
going toward clothes closet and short time afterwards was found dead from bullet wound, 
near pistol, physical circumstances did not exclude beyond eormnaie doubt possibility 
of death from accident. Webster v. New York Life Ins. Co. (La.) 

665(6)—Evidence held not to show that only reasonable conclusion was that insured met 
death by suicide. Fort Worth Mut. Benev. Ass’n v. Jennings et al. (Tex.).......... 

665(6)—Uncontradicted facts held to establish as matter of law that insured while sane com- 
mitted suicide. Van Crome vy. Travelers’ Ins. Co. of Hartford, Conn. (U. S.) 

665(6)—Where evidence of suicide is circumstantial, it fails as defense to life policy, unless 
circumstances exclude with reasonable certainty any hypothesis of death by accident or 
act of another. Tabor v. Mutual Life Ins. Co. of New York. (U. S.) 

(7). Proof and adjustment of loss. 

665(7)—Evidence that proofs were delivered to adjuster Tee) to support finding of proof of 

loss by insured. tna Ins. Co. et al. v. Jackson. (Tex.) 


665(7)—Release executed by beneticiary of life policy held valid on evidence. 
Connecticut General Life Ins. Co. of Hartford. (U. S.) 


665(7)—Where after accident insured suffered continuous pain, but on advice of physicians 
that accident was not its cause refrained from sending notice of injury to accident insurer 
until advised otherwise, held that evidence sustained finding that notice complied with 
requirement of policy of sending notice as soon as reasonably possible. Emerson v. Old 
Line Life Ins. Co. of America. (Wis.) 
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(8). Estoppel or waiver. 
665(8)—Insurer’s letter, declining to accept proof of loss as not stating all other insurance, 
covering property, held not to show waiver of forfeiture after full knowledge of breach 
of provisions against other insurance. Caledonian Ins. Co. v. Jones. (Ala.) 
665(8)—Insurance company by agent’s statement on disappearance of insured, held, under 
evidence, to have elected to — payment to insured’s stepdaughter under ‘ ‘facility of 
payment” clause, if she — emiums and estopped to insist on a 
executor or administrator. w v. Prudential Ins. Co. of America. 228 
665(8)—Under evidence, insurer lau estopped to deny valuation ae on ian Sek by its 
agent. Cohen v. Ft. Dearborn Casualty Underwriters. (Mo.).......--seseeceeeeeeees 1008 
665(8)—Evidence held insufficient to establish method of doing business, constituting waiver 


of requirement that first premium be paid before policy became effective. Aitna Life 
Eee Ce 6 Som CES, dan cee cine bsceewccventanadng ues cupesdbtecsdenitaenen 821 


§ 666. AMOUNT OF RECOVERY. 

666—Where total insurance on automobile practically destroyed by fire was $2,500, and 
interest from date of loss to date of trial was $473, verdict of $2,790 was not 
excessive. Whitcomb et al v. Automobile Ins. Co. of Hartford. (Minn.) 587 

666—Insured, suing on accident policy, held not entitled to indemnity for two-week period 
during which, though disabled, he attempted to work, and for which no claim was filed 
= a. sought to amend complaint at trial. Harasymezuk v. Massachusetts Accident 

0. 2 

666—Where accident policy provided for specified weekly payment to insured so long as she 
was disabled from accidental injury and required insured to furnish physician’s report 
of her condition every 30 days on insurer’s refusal to continue further payments, insured 
“a ee to sue for breach of entire contract. Federal Life Ins. Co. v. Rascoe. 
( 


§ 668. ‘ou ESTIONS FOR JURY. 
(1). In general. 
668(1)—In absence of testimony questioning obvious legibility of application for life insurance 
legibility should not have been submitted to jury. Bellestri-Fontana v. New York Life 
Bes Ci CORI ao 0 5 8.n 0 s:c 06 ncticnc ns 0c deneennumiat pene teweebn teen beensebemasecees 
668(1)—In action on fire insurance policy, on conflicting evidence, refusal to nonsuit plaintiff 
or direct verdict for defendant was not error. Frank v. Security Ins. Co. (N. J.)... 
668(1)—Question of whether insurer’s agent suggested that *person take out. insurance on 
life of brother, and had knowledge that he was beneficiary, and _ 
held properly submitted to jury. Rogers v. Atlantic Life Ins. Co. 
2). Agency. 
ere might properly infer that person whom insured was directed to see at insured’s 
general office, and who denied liability spoke with authority. National Fire Ins. Co. v. 
Crooker. (Ind.) 
668(2)—Whether insurance agent or broker who procured life insurance policies was insured’s 
agent to accept delivery of policies held question of fact for trial court sitting without 
a jury. Aetna Life Ins. Co. v. Bundscho. (U. 
(3). The contract in general. 
668(3)—Insured held not entitled to directed verdict in suit to recover insurance on property 
destroyed at original location because of compliance with request for extension of risk on 
removal of property which did not require cancellation of —- risk; “cover.” A. 
Perley Fitch Co. y. Phoenix Ins. Co. (N. H. 
668(3)—Retention by insurance company of application and notes ‘given for premium, together 
with evidence that number of policy issued according to custom appeared on notes, held 
to warrant inference that policy had been issued, and to present issue of fact for jury. 
Refusal of court to hold as matter of law that retention of notes and application for in- 
surance by insurer was not acceptance thereof held proper, as such retention did not 
exclude every other reasonable inference. Hartford Fire Ins. Co. v. Garvin et al. (S. C.) 
(4). Avoidance and forfeiture. 
668(4)—In action on merchandise fire policy with “iron safe’’ clause, plaintiff held to make 
case for jury. Cantor v. Insurance Company of North America. (Mo.) 
668(4)—Fraud and false swearing in statements in proofs of loss and inventories, as to cause 
of fire and loss and value of property, and claiming a loss for each of two causes, 
held for jury. Atlas Assurance Co., Ltd. v. Hurst. (U, 
ae Title or interest in, possession of, or hides! on, property. 
668(5)—Whether instrument executed by owner on property covered by fire policy was sale 


of interest, or merely a mortgage, was question of fact. Dixie Fire Ins. Co. v. Henson 
et al. (Tex. ) 


(6). Fraud or misrepresentation in general. 

668(6)—Whether plaintiff misrepresented to adjuster that insured car had never been in 
collision, and made misrepresentations to insurer’s attorney as to renewal of insurance, 
= eee evidence, question for jury in action on theft policy. Shapiro v. Security Ins. 
0. Mass.) 

668(6)—Whether insured made representations in application or any statement to insurer’s 
agent as to matters alleged to have been misrepresented held for jury. Mackey et al. 
v. Home Ins. Co. of New York. (Mich. 

668(6)—Usually jury must decide whether misrepresentation in obtaining insurance had in 
fact been made, whether it is material, whether made with intent to deceive and defraud, 
and whether matter misrepresented increased risk of loss; in action on health policy 
defended on ground of false statements in application, in showing that insured had mis- 
stated nature of ailment, submitting questions whether misrepresentations had been made, 
whether they were material, whether they were made with intent to defraud and deceive, 
or whether they increased risk of loss, to injury, was necessary. Mack v. Pacific Mut. 
Life Ins. Co. _(Minn.) 

668(6)—Question of good faith in making misstatements of essentials facts in life policy is 
for jury. Livingood v. New York Life Ins. Co. (Pa.) 
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668(6)—Whether applicant for insurance by his answers to questions in application intended 
to practice fraud on insurer held for jury. Rogers v. Atlantic Life Ins. Co. (S.C.).. 

668(6)—Evidence held sufficient to raise question under Rev. St. 1911, Art. 4947 whether 
alleged misrepresentation as to value of insured automobile was “material to the risk.” 
Bull Dog Auto Ins. Co. v. Crowley. (Tex.) 

668(6)—Whether rejection for life insurance is material to later accident risk must be 
determined in each case on its own facts, and may be question for jury. Columbian Nat. 
Life Ins. Co. v. Harrison et al. >: ae 

(7). Health, condition, or habits of insured. 

668(7)—Usually jury must decide whether misrepresentation in obtaining insurance had in 
fact been made, whether it is material, whether made with intent to deceive, and defraud, 
and whether matter misrepresented increased risk of loss; in action on health policy de- 
fended on ground of false statements in application, in showing that insured had mis- 
stated nature of one ailment submitting questions whether misrepresentations had been 
made whether they were material, whether they were made with intent to defraud and 
deceive, or whether the increased risk of loss, to jury, was necessary. Mack v. Pacific 
Mut. Life Ins. Co, (Mi 

668(7)—Whether insured made false and fraudulent statements to medical examiner as to 
health and whether beneficiary participated in such fraud held for jury. Penn Mutual 
Life Ins. ©o. v. McGraw. (Ohio.) 

668(7)—Question whether insured in answering ‘‘no” to questions relative to operations 
intended to deceive insurance company held properly submitted to jury under evidence 
showing that he had knowledge except that it was minor operation. Rogers v. 
Atlantic Life Ins. Co. (S. C.) 

668(7)—In action on life insurance policy issued without examination, defended on ground 
of violation of condition declaring policy void if insured were not in good health at time 
of issuance, evidence held for jury on question whether condition had been violated. 
National Lifé & Accident Ins. Co. v. Kinney.  (Texas.) 

668(7)—False representations concerning prior applications for insurance -_. Soren held 
material as matter of law. New York Life Ins. Co. v. Goerlich. (U. S. 

—— Payment of premiums. 

668(8)—On question of forfeiture for non- payment of assessment where mutual fire 
insurance policy provided that mailing notice of assessment on premium note should 
be deemed legal service upoh insured, issue as to whether insured received such 
notice held improperly submitted. Robbins v. Farmers’ Mut. Fire Ins. Ass’n. (N. J.).. 

668(8)—In action on insurance policy on issue of forfeiture for non-payment of assessment, 
on conflicting evidence, question whether notice of assessment was mailed by defendant 
insurance company to insured held for jury. DeVries v. Spring Valley Tp. Mut. 
Fire Ins. Co. (Minn.) 

668(8)—Submission to jury of question whether second premium was held error under the 
ee and judgment N. O. V. held proper, McKenney v. Phoenix Mut. Life Ins. Co. 
(Wash. 

9). —— Increase of risk. 

668(9)—Ordinarily, question of increase of hazard within fire insurance policy is one of fact, 
but installation of stills and storing large quantities of + increase of hazard as 
matter of law. Coffaro v. Queen Ins. Co. of America. (N. 


668(9)—Where tenant’s occupancy renders risk on fire policy basse’ hazardous is question of’ 


fact. Dixie Fire Ins. Co. v. Henson et al. (Tex.) 


(10). Loss and liability of insurer in general. 

668(10)—Where uncontroverted evidence established injury to insured automobile as result of 
collision covered by policy, trial court did not err in giving general charge for plaintiff, 
one amount of damages to jury. Indemnity Ins. Co. of North America v. Gardner. 
Ala 

668(10)—Whether holder of automobile liability insurance policy co-operated properly with 
insurer in defense of damage suit by one injured by insured’s truck held for jury. 
v. Continental Auto Ins. Ass’n. (Mo.) 

668(10)—Evidence held sufficient to take to jury question whether insured burned house to get 
patra, or connived at or participated in burning it. Taylor v. Connecticut Fire Ins. 
Co. (Mo.) 

668(10)—Whether insured under policy insuring against robbery suffered loss by burglary 
or robbery held for sy, Biederman et al v. Commercial Coousity Ins. Co. (N. J.). 

668(10)—Evidence held for jury on question whether car was stolen by employee PS owner. 
Lower Main Street Bank et al. v. Caledonian Ins. Co. (S. C.).. 

668(10)—Refusal to direct verdict for fire insurer for want of evidence of damage done by 
explosion, as distinguished from fire, held proper. Atlas Assurance Co., Ltd. v. Hurst. 

& 


668(16)-—W hether damage was all caused by fire preceded b ex) losion on nearby premises, 
held wr submitted to jury. Connecticut Fire Ins. Co. ot Hartford, Conn. v. Hurst. 


(U. 

668(10)—Where building partially destroyed by fire was condemned and torn down, becoming 
total loss to owner, it was a question for jury whether such loss was result of the fire. 
Rutherford et al. v. Royal Ins. Co., Ltd., et al. (U. S.) 


(11). —— Life and accident insurance. 
668(11)—Whether or not insured was injured hy intentional act of another who was not com- 
mitting or attempting to commit robbery, held for jury. Olson v. Southern’ Surety Co. 


(Ta.) 
668(11)_-Whether automobile mechanic was totally disabled by injury to eye within clause of 


accident policy held properly submitted to ny Provident Life Ins. Co. v Anding. 
(Miss.) 


668—W hether insured’s death from gunshot wound. was accident or suicide _ for jury under 
evidence. Pacific Mut. Life Ins. Co. of California v. Brooks. (U. S. 
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2), —— Suicide. 
668(12)—Evidenee held to justify submission of issue whether insured was so insane at time 
of his self-destruction that he could not understand nature of act. Equity Life Assur. 
Soc. of United States y. Bailey. (Ky.) 
668(12)—Whether death was result of accident or suicide is question of fact to be determined 
in view of circumstances attending it, and each case must stand on its won particular 
facts and circumstances attending it, and each case must stand on its own particular facts 
and circumstances. Webster v. New York Life Ins. Co. (La.) 
668(12)—Evidence held to warrant judge in nae case to jury on issue of insured’s 
suicide. Sanders vy. Commonwealth Life Ins. Co. of Kentucky. (S. C.) 
668(12)—On evidence indicating suicide of insured, held, that it was proper to direct verdict 
for insurer. Planters’ Bank of Tunica, Miss., et al. v. New York Life Ins. Co. (U.S 
668(12)—Evidence as to whether insured had committed suicide, so as to. preclude recovery 
under policy, held to present question for jury. Determination of whether insured com- 
we suicide held fcr jury, unless suicide was established conclusively. Tabor vy. Mutual 
Life Ins. Co. of New York. (U. S.) 
668(12)—In action on life policy, burden is on defendant to es.ablish defense of suicide, and 
court should not direct verdict for. defendant on that issue, unles facts and circumstances 
proved are such as to permit of no other reasonable inference. Evidence held not to 
establish defense of suicide, as matter of law, in action on life policy. Equitable Life 
Assur. Scec. of the United States v. Stinnett. (U. S.) 818 
668(12)—Under evidence as to authority of agent to cancel existing fire insurance and substi- 
tute other insurance, substitution shortly before loss, without notice, held to present 
anne. for jury. New Zealand Ins. Co. v. Larson Lumber Cec. (U. S. 906 
3)—Amount or extent of loss. 
668(13)—Evidence held sufficient to go to jury on question of insured’ s right to recover as for 
total disability. Metropolitan Life Ins. Co. v. Bovello. (D. 739 
668(13)—Evidence in action on double indemnity clause of ae held sufficient to entitle 
plaintiff to have case submitted to jury. Commonwealth Life Ins. Co. v. Burnett. (Ky.) 234 
668(13)—Amount of depreciation in value of insured moter truck at time of fire held fact 
question fer jury, where evidence was conflictins. Cohen v. Ft. Dearborn Casualty 
Underwriters. (Mo.) 1008 
(15). Estoppel or waiver. 
668(15)—Proof that insured was put to trouble and expense in making supplemental proof 
of loss held for jury. Caledonian Ins. Co. v. Jones. (Ala.) 288 
668(15)—Refusal to withdraw from jury evidence that insurer sought to collect note after it 
became due held error, in — of plea to support evidence. Insurance Company of 
North America v. Gore. (Ky.) 
668(15)—Whether adjuster had authority to make oral waiver of proof of loss, notwithstand- 
ing provision in policy, and whether such waiver was established, held, under evidence, 
questions for jury. Shapiro v. Security Ins. Co. (Mass.) 772 
668(1*)—Testimony of insurer’s adjuster held insufficient to go to jury_on question of 
waiver of proof of loss. Fenton v. National Fire Ins. Co. of Hartford, Conn. (Mich.).. 512 
668(15)—Evidence held insufficient to take, to ) Saey as whether | insurer waived clause in 
auto soe 
Conn. 
66815) Agent's "eaolities of removal of bump from insured’s face is imputed to insurer, 
and question of insured’s waiver thereof held properly submitted to jury. Rogers v. 
Atlantic Life Ins. Co. (S. C.) 
668(15)—-Whether insurer by accepting payment of eighty cents from insured for additional 
paid-up insurance, waived requirement of loan certificate, held for jury. Ginyard v. 
Lincoln Ins. Co. (S 
668(15)—Whether indulgences granted insured by insurer constituted waiver is question 
for jury. When all facts, taken together, are sufficient to warrant inference of waiver 
of policy condition, such question is properly for jury, though no one fact alone 
warrants such inference. Cope v. Jefferson Standard Lite Ins. Co. (S 
§ 669. INSTRUCTIONS. 
(2). The contract. 
669(2)—Total disability clause of policy held not so insusceptible of two constructions as to 
render erroneous giving of instruction to adopt construction most favorable to insured. 
Metropolitan Life Ins. Co. v. Bovello. (D. C.) 
(2). The contract. 
669(2)—Instruction held to fairly submit matter 
contract. Murphy v. Great American Ins. 
7). —— Health, or conditions or pat _ insured. 
669(7)—In ‘absence of evidence from which jury could find insured had tuberculosis at time 
of application for policy, refusal to give requested instructions as to liability of company, 
if insured knew he had tuberculosis at such time was not error. Loyal Union Circle v. 
Rose. (Okla.) 


(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Charge that knowledge of agent seas knowledge of insurer and that agent’s 
suggesting person take out insurance on brother’s life constituted waiver of defense of 
lack of insurable interest, held proper. Rogers v. Atlantic Life Ins. Co. (S. C.).... 
669(9)—Court properly charged on issue of waiver of insurer as to removal of property, 
such issue being raised = pleadings and evidence being susce tbe of more than one 
inference, Hydrick v. Milwaukee Mechanics’ Fire Ins. Co. S.C 
(10). Risks and cause of loss in general. 
669(10)—Instruction that insurance companies were liable to storekeeper for damages from 
lightning, but not from windstorms, held proper, where policy covered loss by lightning, 
e 


and evidence conflicted as to how much damage was caused thereby. Home Ins. Co. v. 
Wolfman. (Del.) 


683 
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(12). Extent of loss and liability of insurer. 

669(12)—Instruction in action on fire policy for total loss to return verdict for insured for 
value of bond as fixed in policy held proper. Farmers’ Home Mut. Fire Ins. Ass’n. 
v. McAlister. (Ark.) . “s 

669(12)—Instruction, in action on contract, indemnifying employer for fraud or dishonesty of 
employee to recover amount of judgment taken against employer and employee, that jury 
could consider whether judgment was taken against both employer and employee as 
primarily liable, and if so plaintiff could not recover, held proper. Employers’ Liability 
Assur. Corp. v. Citizens’ Nat. Bank of Peru. (Ind.) 

669(12)—Instruction that if plaintiff failed to comply with condition in policy, he could not 
recover held sufficient as to binding force and effect of condition. Brown v. National 
Liberty Ins. Co. of America. (Ore.)........ ‘ 

§ 670. VERDICT AND FINDINGS. , 

670—Verdict for full amount of policy on stock of goods and fixtures held erroneous to extent 
of amount for which latter were insured, in absence of evidence of their value. Mackey 
ob at: wo Tie Tek: ac UE ee TOT CRM sca oecc cba cccberccncsceetnswss ‘ 

é70—Finding that insurer canceled risk and demanded return of burglary policy held not find- 
ing that cancellation was in writing within terms of policy. Sherri v. National Surety Co. 


Oe eee ae | Oe, Rees hos Sadkasee soe sc cde R ee eae uebc tks cabo bale Ore Lecebstaeees 1023 


670.—Special finding as to value of insured os held not inconsistent with finding that 
insured and another witness honestly believed it was worth much more. Connecticut Fire 
is a! ce EE, GE, Ee INOS SLEDS SSD ho ca cccsces aes cesses oe beeu ees cuhee ste 

§ 675. COSTS AND ATTORNEY’S FEES. 

675—Having rendered judgment for plaintiff for amount less than sued for, court was in 


error in —E any part of costs against her. Haynes v. American Mut. Ben. Ass’n. 
(Tee: CCA) 


XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 

689—Statute empowering fraternal benefit society to limit authority of agents to waive 
laws in constitution held valid. Sovereign Camp ce We S. Petty. Chew) 60 cece 

§ 690. AUTHORITY OR LICENSE TO DO BUSINESS. 

690—Failure to restore to mortuary fund amounts paid therefrom as interest on loan to pay 
extraordinary death claims held not ground for refusal of license, since in effect it was 
payment of death claims, and not an “expense.” Transfer of sum from mortuary fund 
of fraternal benefit society to surplus revenue fund and extransfer of part thereof to 
readjustment fund to be used as expenses held to authorize refusal of license. Catholic 
Order of Foresters v. Commissioner of Insurance of Massachusetts. (Mass.).......... 

§ 693. CONSTITUTIONS AND BY-LAWS. q 

693—Mutual benefit association is bound by its constitution rules and regulations, and is 
bound to extend to member complying with such all rights and benefits to which he is 
entitled under contract of membership. National Order of Mosaic Templars of 
A le :, AA has 6460s 0 ann da snd aki See Rees SOEs Thea ctneel ono aeeaees 

693—In action for death benefit, effect of knowledge of beneficiary or decedent of condi- 
tions of membership imposed by society’s by-laws if obviated, where none were adopted 
when beneficiary and decedent enrolled as members and none were thereafter com- 


municated to either of them. Holczer v. Independent Brass City Lodge, Inc. (Conn.).. 433 


§ 694. MEMBERSHIP. 
(1). In general. 
694(1)—Mutual benefit association is bound by its constitution rules and regulations, and 
is bound to extend to member a with such all rights and benefits to which 


he is entitled under contract of membership. National Order of Mosaic Templars of 
Remeron. V, TAL. - CAE) 5 cc cise ceis cnesasGaswaeieeagaseeasd es at ee tan kia che thas sesso 


(2). Expulsion or suspension. 

694(2)—Member oe mutual benefit association may claim damages for mental pain and 
anguish for wrongful suspension. Member of mutual benefit association may claim 
damages for wrongful suspension causing him to lose benefit of insurance policy. 
Member of mutual benefit association held properly permitted, in action for wrongful 
suspension, to show what occurred when he sought admission to subordinate lodge. 
Refusal, in action against mutual benefit association for wrongful suspension of 
member by subordinate lodge, to permit officer, authorized to receive dues of subordinate 
lodge, to testify as to payment of dues by plaintiff, held reversible error. National 
Order of Mosaic Templars of America v. Bell. (Ala.).......ccccccccccccccccccecese 

§ 695. OFFICERS AND AGENTS. 

695—State manager of Fraternal Insurance Corporation placed at head of state organization 
held to have implied authority going with such position. Where authority of subagent did 
not cease as to persons theretofore dealing with him without notice, he was entitled to 
notice of termination of his agency. If subagent, was entitled to notice of termination 
of agency, members dealing with him prior to such notice should be protected. Modern 
Order of Praetorians v. Childs. (Ala.) 

§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 

¢97—Mutual benelit association is liable for act of subordinate lodge within scope of its 
authority in wrongfully suspending member for alleged failure to pay dues. Mutual 
benefit association is liable for act of subordinate lodge in wrongfully reporting 
member as non-financial where subordinate lodge was charged with duty of making 


collections. National Order of Mosaic Templars of America v. Bell. (Ala.).......... 421 
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§ 698. SPECIAL FUNDS. 

698—Special fund set aside to meet unreported losses during year held not deductible as 
addition to “reserve Funds;”’ in determining taxable income revenue act 1913, § 2 G (a), 
(b). Additions to,fund set aside for payment of annuities to former agents held not an 
addition to “reserve funds” deductible in determining taxable income. New York Life 
Ins. Co. v. Edwards. (U. S.) 

§ INSOLVENCY AND DISSOLUTION. 

§ 705. —— CONSOLIDATION. 

705—Insurance company, which absorbed another, could not bind one insured in latter by its 
merger contract, which impaired insured’s original contract, where terms of such contract 
had not been changed. American Insurance Union v. Robinson. (Ark.)..........-..0:: 


(B) THE CONTRACT IN GENERAL. 


§ 713. APPLICATION AND ACCEPTANCE. 

713—Statutes only require that subjective examination of applicant for insurance in fraternal 
society should be signed and made part of agreement and not objective examination of 
medical examiner. State ex rel Taylor v. Daues et al Judges. (N. Y.) 

713—Where applicaticn provided that there should be no contracts till insured signed benefit 
certificate, such exceptions by insured held condition precedent to consummation of con- 
tract, though general rule is that contract of insurance may be brought into existence by 
approval of application. Where fraternal benefit certificate was returned by insured for 
material change because of solicitor’s mistake in preparing application, reccvery cannot be 
had on such certificate without proof of its acceptance by insured. Conditional accept- 
ance of benefit certificate held to amount to rejection. Provisions of application that lia- 
bility not to begin until three advance monthly assessments and dues had been paid and 
benefit certificate delivered and signed by insured while in good health held conditions 
recedent, which, however, insurer may be precluded from asserting by waiver or estoppel. 


ee Lae See 6 MO CRON ic cccin a culactsenseandendsacidacdkachened 87 


§ 715. APPLICATION AS PART OF CONTRACT. 

715—Agreement between benefit society and applicant that certificates should be void, if 
death happened as result of pregnancy, and that such agreement should be part of 
contract, although not mentioned in certificate, which stipulates that policy, articles of 
incorporation, laws of society, answers, statements afd warranties in application and 
medical examination should constitute contract was part of application, and society was 
not liable for death resulting from pregnancy. Teativie v. American Ins. Union. 


as.) 

715—Insured is conclusively presumed to have known that a signed by her became 
part of contract, but not that it would be physically attached to certificate and delivered 
to her. Kwiatkowskl et al. v. Brotherhood of American Yeomen. (N. Y. 

§ 717. CONSTITUTION, BY LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. EXISTING PROVISIONS. 

718—Benefit certificate may — constitution by reference, and thereby prohibit waiver 
of provisions by subordinate body or officer. That state manager had authority to collect 
dues implied that he could waive requirement as to payment thereof only to recorder. 
Modern Decer ok Preaterieee ©; CORR « CBI oie ccc case nhs eddas deviiuenietsiedvnt 

718—Constitution and by-laws of benefit association made part of contract of insurance are 
binding on beneficiary. McCann v. Supreme Tribe of Ben Hur. (Ark.) 

718—Fraternal benefit societies may enact by-laws and make them part of contracts of insur- 
ance binding on insured. Bailey v. Sovereign Camp W. O. W. (Tex.)............... 


$ 7m SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(3). Relating to rate of assessments. 

719(2)—Fraternal benefit society may increase its assessment rates when necessary. Constable 
v. Supreme Tent of Maccabees of the World. (Mo.).......cccccccccccccccceccescecsecs 

719(3)—Under amendment in 1922 of mutual insurance association’s by-laws increasing rates 
payable by members of certain class “who had not transferred to some other plan,’ held, 
that member who transferred to some other plan in 1905 was not required to pay increased 
vate. .Goned O.Fe B,. CUI Ds 6.06 n.c:cneéenneckewen ben ca ds kee ac eneade<cs 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(1). Warranties and representations defined and distinguished. 
723(1)—Warranty must be incorporated in insurance policy or in some other paper. adopted 
by reference therein as a of feet: or in constitution or by-laws of association. 
Sovereign Camp W. O. > i een. . CHR. 55s cucccncacvenevnessscesbaakes 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Under Code 1923, §§$8049, 8364, 8507, warranties in application for insurance under 
fraternal benefit policy will vitiate policy, if they are false and matter misrepresented 
increased risk of loss, regardless of whether assured knew of their falsity or intended 
them to deceive. Sovereign Camp W. O. W. v. Hutchinson. (Ala.) 


§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. ? 
724(1)—Where beneficiary in letter to financial secretary of death benefit society, who was 
charged with receiving dues of all members and had full access to all records determina- 
tive of membership, raised question of whether decedent was member of society, society 
was put upon inquiry. Knowledge of officers of death benefit society, who have a duty 
and authority to act in the matter of admission te membership, is imputed to it. In 
action for death benefit where society had implied knowledge that decedent enrolled 
without formal application examination, and vote but treated membership as in full 
force, in absence of fraud, it will be held to have waived defects in membership. 
Holezer v. Independent Brass City Lodge, Inc. (Conn.)...........++. 
724(1)—Under Rev. St. 1925, art. 4846, local clerk of benefit society has no autho 
provisions of its by-laws, or conditions of its contract. Bailey v. Sovereign Camp of 
We, Ce We Co vce cia cade n cent dec ccecquecguvssesecduuus sbeeeddasiduues Conaeataa 
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§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Liberal interpretation in favor of member of benefit society should be given in case of 
doubt. Price v. Supreme Home of Ancient Order of Pilgrims. (Tex.)............0+: 
726—Provision of certificate that absence or disappearance is not sufficient evidence of death 
must be construed against insurer. Sovereign Camp W. O. W. v. Boden. (Tex.)...... 
726—Rule that ambiguity or conflict of language of insurance contract will be construed most 
strongly against company and most favorably to insured applies to mutual benefit insur- 
ance. companion, Cross v. The BMeccabess, CTts.).<cciscccccccdesstcebosbcccncasevas 
726—Where it does not seem unreasonable or unjust, benefit society’s constitution should be 
given same construction as it has received in other states. Brotherhood of Locomotive 
Firemen aad Easieeien vw. GU. COIR) 6 cscs caccdec ie scdputbheeendtetedasebeesi 
§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 
730—Insurer’s delay in tendering back premiums after proof of loss put it on inquiry whether 
ereared was of insurable age held unreasonable. Supreme Tribe of Ben Hur v. Bastian. 
Ged, .0:65:0.006 Eee bn cnt Ca stnek neh tkenne che Lhkds Chaaen his sVaaks Sendewavass tans 
730—Condition, in application for disability benefits, that payment by asosciation and applica- 
tion shall be withdrawal from association and cancellation of benefit certificate, held con- 
dition precedent, and withdrawal not effected until payment. Where application for dis- 
ability benefits, conditioned that on payment insured would withdraw, was approved, but 
not paid, before member’s death, held there was no withdrawal, and beneficiary could re- 
; ar: McEnany v. Modern Woodmen of America. (N. D.).......ccccccccccccccccces 
Y. % 
730%2—Right of action for failure to promptly issue, or negligence in issuing policy or cer- 
tificate of insurance is in insured or her personal representatives, and not in beneficiary 
named in application. Royal Neighbors on America v. Fortenberry. (Ala.)........... 
730%—lIf fraternal insurance company wrongfully declares forfeiture of contract of insurance 
and gives notice thereof, assured may treat it as terminated; on notification of fraternal 
insurance company that it has forfeited contract of insurance, right of action for damages 
for wrongful forfeiture accrues. The measure of damages for the wrongful breach of a con- 
tract of insurance, issued by a fraternal insurance company to one of its members, is the 
present value of the policy, of the member at the time of the breach of the contract is no 
longer an insurable risk. Present value of policy of fraternal insurance wrongfully for- 
feited is determined by deducting total amount of premiums required to carry policy 
during life expectancy of assured from time of breach, less interest on total premiums 
for life expectancy of assured and from the sum so ascertained, sum equal to interest on 
remainder of policy for life expectancy of assured. Life expectancy. of assured from 
time of breach of contract of insurance by wrongful forfeiture thereof is question of fact 
for jury; life expectancy of assured from time of breach of contract of insurance is to be 
determined from competent life expectancy tables and from assured’s physical condition at 
time of breach if he was suffering from bodily affliction which might prove fatal or shorten 
life expectancy. On wrongful forfeiture of insurance contract by fraternal insurance com- 
pany, allowing damages to amount of fixed liability plus interest from date of forfeiture 
was error; proper measure of damages being present value of policy. American Insurance 
Union v. Ls «AD cn « nhs0ke Ramis 0k Re chee tal ike hie DOG ane Wain ates ia ee ke 
730%—If fraternal insurance company wrongfully declares forfeiture of contract of insurance 
and gives notice thereof, assured may treat it as terminated on modification by fraternal 
insurance company that it has forfeited contract of insurance, right of action for damages 
for wrongful forfeiture accrues. Measure of damages for wrongful breach of contract of 
insurance issued by fraternal insurance gy 4 is present value of policy if member at 
time of breach of contract is no longer risk. resent value of policy of fraternal insurance, 
wrongfully forfeited, is determined by deducting total amount of premiums which would 
be required to carry policy during life expectancy of assured from time of breach, less 
interest on total premiums for life expectancy of assured, and deducting sum equal to 
interest on remainder of policy for life expectancy of assured from face of policy 
A TR AA Es OE. TONED sons cacacacs U550ctbcdeseede sbasiespaae tee 


(Cc) DUES AND ASSESSMENTS. 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS. 

743—Insured cannot recover back assessments from fraternal society because society increased 
assessment rates, where increase was reasonable. Constable v. Supreme Tent of Maccabees 
ee ATE, CUMEG) svccwencnece es Ca cewneescneee oe geccecens et re eeeesccsscces 

743—Member of mutual benefit association, accepting entirely new contract for old certificate, 
on association’s wrongful cancellation of new certificate, held entitled to recover premiums 
paid only from such change. Cross v. The Maccabees. (Tex.) 

(D) FORFEITURE OR SUSPENSION. 

§ 745. STATUTORY PROVISIONS AGAINST FORFEITURE. 

745—Non-forfeiture provisions of general insurance law held inapplicable to fraternal benefit 
certificate, cake issued before society was authorized or licensed to do business in the 
state. Constable v. Supreme Tent of Maccabees of the World. (Mo.). 

§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAT. 

750—Payment of dues at designated time and to designated officer may be made condition 
precedent to continuance of insurance. Modern Order of Praetorians v. Childs. (Ala.) 

§ 731. NOTICE OF TIME FOR PAYMENT. 

(1). Necessity of notice. 

751(1)—Beneficial association is not able summarily to do away with practice of local lodge 
in permitting members to pay dues after time stated in by-laws by notifying member 
that he had been suspended for failure to pay dues at time fixed in by-laws; rights of 
member of local lodge who had habitually paid dues at irregular intervals and was 
delinquent under by-laws could not be forfeited without giving him reasonable time to 
pay delinquent dues. Behnke v. Brotherhood of America. (Minn.)........sesceccceeces 
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— altuna OF PAYMENT OR TENDER TO PREVENT 
FORFEITUR 


(1). . general. 
753(1)—Where local lodge had aie ee insured persons to pay dues after employer's regular 
pay day, payment of insured’s dues for May, Sane 25, day following pay ‘day, was within 
reasonable time after notice sent him June 16, justifying finding that he was in good 
standing and that his insurance was in force at time of his death, which occurred Jong 28. 
Behnke v. Brotherhood of America. (Minn.)..........cccccccccccesccces 
753(1)—Present payment of dues during seven years’ unexplained absence giving rise to pre- 
sumption of member’s death held unnecessary to keep benefit certificate alive. Sovereign 
Camp 'W, OQ. We wv. Bele CEOS. cvana vsnnccsaucea tewe cucseederwss ave ner tuceten 
(2). Person to whom payment may be made. 
753(2)—Mutual Benefit Association will not be heard to say that officer of subordinate 
lodge had no authority to make collection, where payments therefore made to him had 
been recognized as sufficient. Mutual Benefit Association is bound by payments made 
by member’s wife to officer of local lodge who was in habit of receiving such payments. 
Payments by members of mutual benefit association oe to local lodge were propesty 
made to any officer. National Order of Mosaic Templars of America, v. Bell. (Ala.).. 
§ 755. ae OR ranree AFFECTING RIGHT OF FORFEITURE. 
. In genera 
755(1)—Unequivocal act by insurer recognizing continuance of policy; or inconsistent with 
complete and absolute forfeiture of which insurer has knowledge, operates as waiver of 
forfetturs. Bailey v. Soverten Camis W. 0. 'W. CT). cool ee cave dicceseccsvece 
(2). Powers of officers and agents. 
755(2)—Benefit certificate may incorporate constitution by reference, and thereby prohibit 
waiver of provisions by subordinate body or officer. Modern Order of Praetoians v. 
Childs. (Ala.) 
755(2)—Letter of beneficiary association to local clerk, directing him to return payments made 
on account of deceased member after his suspension, created him agent for such purpose, 
and oe acts or omissions were the association’s. Fuller v. Sovereign Camp W. O. 


(S 

955 (2)-—Local clerk of fraternal lodge, without authority under policy or otherwise to receive 
notice of beneficiary’ s enlistment in army or to collect extra war risk assessment, cannot 
bind lodge by waiver or estoppel. Fraternal insurance society may limit wer of 
agents to waive conditions of certificate, constitution or laws of society. — 
Camp W. O. W. v. Petty. (Tex.) 

(4). Custom and course of dealing. 

755(4)—Knowledge of local secretary, who was agent of lodge, that officers of local lodge 
allowed members to pay dues after time fixed in by-laws is a to lodge. In action on 
benefit certificate, beneficiary need not prove that association had actual notice of practice 
of local lodge and its officers in permitting dues to be paid after time fixed in by-laws; 
genaral principles of law of agency are applicable as to imputing knowledge of local 
secretary, agent of lodge that officers of local lodge allowed members to pay dues, after 
fixed time in by-laws, to association. Beneficial association is not able summarily to 
do away with practice of local lodge in permitting members to pay dues after time stated 
in by-laws by notifying, members that he had been suspended for failure to pay dues at 
time fixed in by-laws; rights of member of local lodge who had habitually paid dues at 
irregular intervals and was delinquent under by-laws could not be forfeited without 


giving him reasonable time to pay delinquent dues. Behnke v. Modern Brotherhood of 
America. ) (Minn.) 


Effect of provisions as to reinstatement. 


755(5)—Negotiations for reinstatement of member only provided by by-laws of society held 


not a waiver of forfeiture, where application for reinstatement, received after death of 
member, was immediately rejected. McCann v. Supreme Tribe of Ben Hur. (Ark.)... 
755(5)—Acceptance of past-due premiums, with knowledge of forfeiture of certificate and 
without requiring performance of conditions for reinstatement, and retention of same untu.l 
on death of insured, held waiver of forfeiture. Bailey v. Sovereign Camp W. O. W. 


(Tex.) 
§ 756. “NOTICE AND PROCEEDING TO GIVE EFFECT TO FORFEITURE. 
1). Necessity of proceeding to declare forfeiture. 
756(1)—Forfeiture of benefit certificate became absolute on failure to pay past dues within 
time prescribed, subject to reinstatement. Bailey vy. Sovereign Camp wo W. (Tex.) 
756(1)—Under by-laws and certificate of mutual benefit society, voluntary al to pay per 
capita tax and dues ipso facto suspended member and terminated liability on certificate, 


statute requiring trial ma suspension not being applicable. Tinker v. Modern Brother- 
hood of America. 


§ 758. REINSTATEMENT 
§ 760. PAYMENT OF ARREARS. 
760—As respects reinstatement past dues on fraternal benefit certificate are considered paid 


only when received 7 ee within period provided by its by-laws. Bailey v. Sovereign 
Camp W. O. W. 


( 

§ 762. PROCEEDINGS. 

762—Acceptance of application for reinstatement by local Scribe of benefit society after death 
of insured, and rejection by Supreme Scribe, held not to effect reinstatement. Application 
for reinstatement, mailed before death of insured but received by benefit society after 
death and rejected, held not to effect reinstatment. Failure to tender payment of past 
dues by local Scribe of benefit society held not acceptance of application for reinstatement 
sent in after death of member. McCann v. Supreme Tribe of Ben Hur. 
763. WAIVER OF OBJECTIONS. ‘ 

763—Letter urging member of benefit society failing to pay dues to become reinstated, and 
directing him to sign health certificate and hand it to Scribe, held not to waive require- 
ments of by-laws for reinstatement. McCann v. Supreme Tribe of Ben Hur. (Ark.) 
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763—As respects peiintamet, fraternal benefit society is charged with knowledge of clerk of 
local camp, who was also agent of society, that member had failed te pa oe in time and 
had thus forfeited benefit certificate. Bailey v. Sovereign Camp V °6. “W (Tex.) 


{E) BENEFICIARIES AND BENEFITS. 


§ 766. STATUS OF BENEFICIARIES IN GENERAL. 

766—Beneficiary in policy of beneficial association is not creditor on death of member, but is 
— by laws of association respecting collection of eee Brady v. Mutual ~— 

rtment of Order Railway Conductors of America. (Ky.) 

§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§_ 771. — PROVISIONS OF CHARTER OR BY-LAWS. 

771—Beneficiary named in contract of fraternal beneficiary insurance as a “dependent” 
within statute and by-laws of association, if beneficiary has been supported in home of 
umember many years, performed household duties as member of family and deceased 
had moral obligation to contribute to her support which he was discharging at time of 
his death. Gillespie v. Modern Woodmen of America. (W. Va.) 

$ 776. FAILURE OF BENEFICIARY. 

776—Generally, judgment vests no estate in land on which it is a lien, but only gives creditor 
right to have land appropriated to satisfaction thereof, even though it is declared a specific 
_ on named land. Farrow et al. v. American Eagle Fire Ins. Co. of New York. 


eee eee eee eee ee) 


776—Where original beneficiary was dead at time of attempted change, there was no change 
of beneficiary; rather the designation of a beneficiary not controlled by provisions of 
society’s constitution effecting change of beneficiary. Brotherhood of Locomotive Firemen 


i nn. 2: ae ees... cid 654 Ga AadE ARES SSE eh GSS CONES REGS 6 o.5 EKER S 1057 


§ 779. CHANGE OF BENEFICIARY. 

§ 782. —— RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 
782—Attempted change of beneficiary under benefit certificate held ineffective without consent 
of beneficiary, required by constitution of society. Lawson v. Barbee et al. Ark.) 

§ 783. VESTED INTEREST OF BENEFICIARY. : , 

783—Mere issuance of policy does not, under rules of both old line policies and fraternal 
benefit societies, establish in beneficiary rights paramount to those of assured. Royal 

Neighbors of America v. Fortenberry. (Ala.) 

783—Where insured has right to change beneficiary, beneficiary has no vested right to which 
any one succeeds on his death. Brotherhood of Locomotive Firemen and Enginemen v. 
Ginther. (Wyo.) 

§ 784. MODE OF CHANGING DESIGNATION. 

(1). In general. 

784(1)—Withholding of benefit certificate from insured held not to have delayed application 
for change of beneficiary or prevented issuance of new certificate before death of insured. 
Insured in mutual benefit association must change beneficiary in manner required by policy 
and rules of association. Insured who made application for change of beneficiary on 
wrong form held not to comply mea ieny with by-laws. Where insured does all he 
can to effect change of beneficiary and only ns requirement is performance of 
ministerial act, or in case of unreasonable delay or collusion by association or. wrongful 
retention of certificate by beneficiary, equity will decent change. Seffens v. Carisch. 


Wis.) 
784(1)—Where insured has right to change beneficiary without approval of society, regula- 
tions effecting change should not be given construction imposing restrictions not clearly 
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expressed. Brotherhood of Locomotive Firemen and Enginemen v. Ginther. (Wyo.)....1057 


(2).. Death of member before change is completed. 
784(2)—Designation of new beneficiary, prior to insured’s death held not void’ because insured 
a prior to insurer’s. granting application. Grand Lodge, Knights and Daughters of 
Tabor y. Vann. (Tex.) 
784(2)—Change of beneficiary under benefit certificate permitting change on application, held 
valid though application for change was received by 7 Lo a death of member. 
Price v. Supreme Home of the Ancient Order of Pilgrims. 
784(2)—Change of beneficiary endorsed on certificate and se RS held effective, though 
not sent to society for recording during member’s lifetime. Brotherhood of Locomotive 
POS Nd ‘Tee eees WCET. AED) asso 606 Ke GATES CIR DCAD ECen cE O RSD SOes 
(4.) Issuance and delivery of new certificate. 
784(4)—Rights of beneficiary designated in accordance with society’s constitution cannot be 
affected by failure of society to perform ministerial act of issuing new certificate. Brother- 
hood of Locomotive Firemen and Enginemen vy. Ginther. (Wyo.) 
(5). Change by will. 
784(5)—Will bequeathing benefits to one other than beneficiary named in certificate ehld 
effective to change beneficiary, notwithstanding by-law requiring surrender of old certificate 
and issuance of new. Grand Lodge, Knights and Daughters of Tabor v. Vann. (Tex.) 
. Who may make objection. 
784(6)—By-law requirements as to change of beneficiaries cannot be taken advantage of by 
others than insurer, but may be waived by insurer. Grand Lodge, Knights nad Daughters 
of Tabor v. Vann. (Tex.) 
(7). Estoppel and waiver as to mode of change. 
784(7)—By-law requirements as to change of beneficiaries cannot be taken advantage of by 
others than insurer but may be waived by insurer, Grand Lodge, Knights and Daughters 
of Tabor v. Vann. (Tex.) 
784(7)—Mutual Benefit Association cannot be regarded as having waived requirements of 
by-laws by paying fund due on benefit certificate into court. Seffens v. Carisch. (Wis.) 
$ 789. NOTICE E AND PROOF OF LOSS. 
(1). In general. bs aie . 
789(1)—Beneficiary as reasonable time for period of absence giving rise to presumption of 
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death to file proofs of death, where certificate fixes no time. Sovereign Camp W. O. W. 
v. Boden. (Tex.) 
(2). Estoppel and waiver as to proofs or defects therein. 
789(2)—Mutual benefit association by refusing to pay sick benefits under policy because 
holder was “unprofitable member” held to waive requirement that insured give notice of 
illness. Haynes v. American Mut. Ben. Ass’n. (Tex.).......ceccccccccccccecsceceess 364 
789(2)—Fraternal order, issuing certificate providing that absence or disappearance shall not 
be sufficient evidence of death cannot assert laches in not presenting proof of death within 
period giving rise to presumption thereof. Sovereign cme W. O. W. v. Boden. (Tex.) 883 
§ 753. RIGHTS OF BENEFICIARIES TO PROCEED 
793—Constitution and by-laws of fraternal order er. who is entitled to funds poses 
at death of member. Constitution of fraternal order providing for payment of “funeral 


benefit” to widow of deceased member held to designate beneficial return to beneficiary and 
not funeral expenses. Beidelman’s Estate. (N. J.) 646 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 
800—Penalties and attorney’s fees cannot be awarded against a mutual aid association or fra- 


ternal insurance society because of delay in payments, under Rev. St. 1911, Art. 4746. 
Schumann v. Browwood Mut. Life Ins. Assn. (Tex.).......ccccccccccecccvccsceveccs 878 


(F) ACTIONS FOR BENEFITS. 
§ 803. reo OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 804. —— RIGHT OF ACTION IN GENERAL. 


804—Member of unincorporated beneficial association cannot claim benefits except in accordance 

=} laws ek. — Brady v. Benefit Department of Order of Railway Conductors of 
merica. 
§ 805. RESORT TO COURTS FOR SETTLEMENT ‘OF DISPUTES. 
(1). In general. 

805(1)—Procedure prescribed by by-laws of death benefit society for prosecution of claim 
must be exhausted before recourse to courts. Holczer v. Independent Brass City 
Lodge, Inc. (Conn.) 

§ 807. CONDITIONS PRECEDENT IN GENERAL. 

807—Where policy of mutual beneficial association requires notice and proof of death on certain 
form within limited time as condition precedent to right of recovery, beneficiary must 
comply with requirement unless association denies all liability. Brady v. Mutual Benefit 
Department of Order of Railway Conductors of America. (Ky. 

807—Benefit certificate held to make presentation of proof of death — precedent to 
suit thereon unless waived. Sovereign Camp W. bw W. v. Boden. (Tex.) 

$ 811. VENUE. 

811—Fraternal Societies are exempt from provisions relating to venue in suit on insurance 
policies, and are governed by general provision on venue. Suit against foreign benefit 
association may be brought either at residence of insured or of local lodge court having 
no discretion to change venue. Slovenic Nat. Ben. Soc. v. Sabcevich. (Ariz.)...... 

§ 814. PROCESS AND APPEARANCE. 

814—Service of summons on secretary of local branch of foreign society held not binding 
on society. Simko et al v. Catholic Slovak Union of United States. (N. J.) 

814—Service on benevolent association instead of insurance commissioner, under Rev. St. 
1911, art. 4844, gave court no authority to render personal judgment against it. Fort 
Worth Mut. Benev. Assn. of Texas v. Petty. (Tex.) 

§ 815. PLEADING. 

¢i). eeniee complaint, or . ae 
815(1)—Compiaint by benefi ery seeking to recover on policy of mutual benefit association held 


insufficient as against individual members thereof. Brady y. Mutual Benefit Department 
of Order of Railway Conductors of America. (Ky.) 


Plea, answer, or affidavit of defense. 

815(2)—Plea of fraternal benefit association setting up misrepresentation not shown to have 
been warranty, must allege that it was relied on. Plea in action on beneficiary certificate 
setting up warranty but failing to aver that falsity of matter warranted increased risk, 
held demurrable. Pleas in action on beneficiary certificate that insured made false 
statement as to his health and attendance by a physician held demurrable where they 
did not allege that insurer relied on such representations. Insurer’s plea in action on 
beneficiary certificate setting up misrepresentations but failing to show that matter 
was material, held demurrable. Insurer’s plea in action on beneficiary certificate 
setting up warranties by insured as to his health, held not demurrable. Plea in action 
on beneficiary certificate setting up misrepresentation and averring that it was made 
with intent to deceive, and that defendant did not know truth and was deceived 
thereby, held_not demurrable. Sovereign Camp W. O. W. v. Hutchinson. 

4 Issues, proof, and variance. 

815(4)—Insurer desiring to dispute allegations by insured of compliance with conditions 
precedent and subsequent to validity of insurance certificate must set up his defense 
specifically. Slovenic Nat. Ben. Soc, v. Dabcevich. (Ariz.)......+-ssseeseeseersees 424 

815(4)—Permitting plaintiff, who pleaded change of beneficiary, to recover on theory that there 
was no change but merely a designation of a new beneficiary after death of the old 
held not improper where petition alleged facts showing “change” was made after death 
of original beneficiary. Brotherhood of Firemen and Enginemen v. Ginther. (Wyo.)....1057 

§ 816. EVIDENCE. 

§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 

817(1)—In action on benefit certificate, beneficiary need not prove that asociation had actual 
notice of practice of local lodge and its officers permitting dues to be paid after time 
fixed in by-laws general principles of law of agency are applicable as to imputing knowledge 
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of local secretary — ent of lodge, that officers of local lodge allowed members to pay dues, 
after time fixed in by-laws. Behnke v. Brotherhood of America. (Minn.).............. 
819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Evidence held to warrant finding state manager of fraternal benefit society had power 
to employ agents to write insurance and collect dues. Possession of official signed receipts 
for dues by subagent was evidence of continuing agency to members who had been deal- 
ing with agent as such. Modern Order of Praetorians v. Childs. (Ala.).............0- 
819(1)—Evidence that deceased returned death benefit certificate for addition of maternity 
benefit clause held insufficient to show unconditional acceptance. Homesteaders’ Life 
Bann; vei Beath., (CUO). is cobs enaaiinssiesebie dis swiss ss 0 cceee Sale baw s oa beWanwnre 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence held not to show conclusively that at time prior to death of insured he or 
association intended that his benefit certificate should cease to be in force; evidence held 
not to show conclusively that practice of Sane payment of dues at irregular intervals 
contrary to by-laws had been discontinued by 1 — prior to death of insured. 
Ddliehke sy. Brctherband :Ob/ AOTC, AMIDE) 555 kb bio bre <i Od's 64. 6.b WS dns CERO Vemes 
819(2)—Inference that beneficiary was induced by provision * of certificate to delay presenting 
proofs of death until after period of absence giving rise to presumption of death held 
warranted. Sovereign Camp W. O. W. v. Boden. (Tex.) 
Estoppel or waiver. 
£19(3)—Where governing body empowered state manager to collect dues, it was evidence of 
waiver of requirement that dues be paid solely to recorder of local council. Modern 
Order of Practorians. y.. Childe.) (Ala.).. «0.0 si0000 dijon rWbies sein ttoe doe esata cessdadsere 
819(3)—Statute and provision of beneficial association’s by- laws held ‘not to preclude jury from 
finding that association was chargeable with notice of practice of local lodge and its 
officers in permitting dues to be paid after date specified in by-laws. Behnke v. Brother- 
0 RO, —. SN Bis co's 010. 5 ie dns ek Ninie cide bindekee'4hss Oh. Soe ee bOame te 5 obE oo 0-5.0s 6 
§19(3)—Evidence that local clerk failed to tender dues paid on account of member. after sus- 
ension as Snead tS. en associated tended to show waiver. Fuller v. Sovereign 
am a PRR 8 EE EEE RS PS OE RR: Sie iS ee ers: 
819(3) —tevidence held insufficient to show that fraternal benefit society waived or was estopped 
to assert certain conditions precedent to liability. Homesteaders’ Life Ass’n. v. Booth. 


(4). Death or injury or cause thereof. ;: 
819(4)—Evidence held to warrant finding that rupture of artery causing paralysis was 
caused solely by insured’s fall in —_— International Travelers Assn. v. Dixon. 
8190) nbevidence’ } insufficient in itself to prove “fact and ‘time of insured’s. ‘death. may be 
sufficient to fix time, when death within definite period is conclusively established. Sov- 
ereign Camp W. O. W. v. Boden. (Tex.).........-seeee . 
§ 823. TRIAL. 
§ 825. —— QUESTIONS FOR JURY. 
- In general. : 
825(1)—Where medical examiner filled in quattion in application for fraternal insurance, 
held that it was question for trier of fact whether insurer was justified in regarding 
insured’s retention of contract as assent to such untrue statement. Kwiatkowski et al. 
v. Brotherhood of American Yeomen, Wetec ek ONCE CATER NEL ree te bak cca cbe ake 
825(1)—Conflicting testimony as to whether local clerk tendered payments made on account 
of deceased member after suspension as directed by beneficiary association held to raise 
question for jury. Fuller v. Sovereign Camp W. 0. WwW. &. Cc) 


. Death or injury and cause thereof. 
825(3)—Cause of complete paralysis of insured who fell in garden, and became paralyzed 
an hour later. held question for jury. International Travelers’ Assn. v. Dixon. (Tex.). 
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